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Barristers- at-Law. 
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GEORGE  MORLEY  DOWDESWELL,  Esq.  Barrister-at-Law. 
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HENRY  SELFE  SELFE,  Esq,  and  WILLIAM  LEECE  DRINKWATER,  Esq. 

Barristers-at-Law. 

'Sx^ttfm  of  Peas(, 

HENRY  HORN,  Esq.  and  FRANCIS  TOWERS  STREETEN,  Esq. 
Barristers-at-Law. 


GJL8S8  SSXJkTXMa  VO  KAaXSTAJLTBS, 

reported  principaixy  by 

JOHN  DEEDES,  Esq.,  PHILIP  BOCKETT  BARLOW,  Esq.  and 
GEORGE  MORLEY  DOWDESWELL,  Esq.  Barristers-at-Law. 
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JUDGES  AND  LAW  OFFICERS. 

FROM  MICHAELMAS  TERM,  1843,  TO  TRINITY  TERM,  1844,  INCLUSIVE. 


IN  THE  COURTS  OF  CHANCERY. 

The  Right  Hon.  Lord  Lyndhurst,  Lord  High  Chancellor. 

The  Right  Hon.  Lord  Lanodale,  Master  of  the  Rolls. 

The  Right  Hon.  Sir  Lancelot  Shadwell,  Knt.,  Vice  Chancellor  of  England. 

The  Right  Hon.  Sir  James  Lewis  Knight  Bruce,  Knt.,  First  Vice  Chancellor. 

The  Right  Hon.  Sir  James  Wigram,  Knt.,  Second  Vice  Chancellor. 


IN  THE  COURT  OF  REVIEW,  IN  BANKRUPTCY. 

The  Right  Hon.  Sir  James  Lewis  Knight  Bruce,  Knt.,  Chief  Judge. 
The  Hon.  Sir  George  Rose,  Knt. 


IN  THE  COURT  OF  QUEEN'S  BENCH. 

The  Right  Hon.  Thomas  Lord  Denman,  Lord  Chief  Justice. 

The  Hon.  Sir  John  Patteson,  Knt. 

The  Hon.  Sir  John  Williams,  Knt. 

The  Hon.  Sir  John  Taylor  Coleridge,  Knt. 

The  Hon.  Sir  William  Wightman,  Knt. 


IN  THE  COURT  OF  COMMON  PLEAS. 

The  Right  Hon.  Sir  Nicolas  Conyngham  Tindal,  Knt.,  Lord  Chief  Justice. 

The  Hon.  Sir  Thomas  Coltman,  Knt. 

The  Right  Hon.  Thomas  Erskine. 

The  Hon.  Sir  William  Henry  Maule,  Knt. 

The  Hon.  Sir  Cresswell  Cresswell,  Knt. 


IN  THE  COURT  OF  EXCHEQUER. 

The  Right  Hon.  Lord  Abinoer,  1     r    j  ni.<  r  i> 

The  Hon.  Sir  Frederick  Pollock,  Knt.  /    ^^^  ^^""^  ^^^"• 

The  Right  Hon.  Sir  James  Parke,  Knt, 

The  Hon.  Sir  Edward  Hall  Alderson,  Knt. 

The  Hon.  Sir  John  Gurney,  Knt. 

The  Hon.  Sir  Robert  Mounsey  Rolfe,  Knt. 


Sir  Frederick  Pollock,  Knt.,         \     a^  r*        ^ 

Sir  Wiluam  Webb  Follett,  Knt.    f    Attorney  General. 


Sir  William  Webb  Follett,  Knt.,  \    q^k^u^,  ri-.««^«i 
Sir  Frederick  Thesiger,  Knt.         ^    Sohcitor  General. 
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PREFERMENTS  AND  MEMORANDA. 


In  the  vacation  after  Michaelmas  Term,  1843,  John  Romilly,  Esq.,  of  Gray's  Inn, 
was  appointed  one  of  Her  Majesty's  Counsel  learned  in  the  law. 

In  the  vacation  between  Hilary  and  Easter  Terms,  Lord  Abinger,  Lord  Chief 
Baron  of  the  Court  of  Exchequer,  whilst  on  the  Norfolk  Circuit,  died  at  Bury  St.  Edmunds, 
in  the  county  of  Suffolk,  Sir  Frederick  Pollock,  Knt.,  Her  M^esty's  Attorney 
General,  was  appointed  io  the  Vaeant  office,  and  on  the  scoond  day  of  Easter  Term  took 
his  seat  as  Lord  Chief  Baron  on. the  bench  of  the  Court  of  Exchequer* 

In  Easter  Term,  Sir  W.  W.  Foileot,  Knt.,  was  appomted  Attorney  General,  vice 
Sir  F.  Pollock  ;  and  the  oflSce  of  Solicitor  General  was  conferred  upon  Frederick 
Thesioer,  Esq.,  who  shortly  afterwards  received  the  honour  of  Knighthood. 

In  the  vacation  after  Trinity  Term,  John  William  Alexander,  Esq.,  of  the  Oxford 
Circuit ;  Charles  Haward  Whitehurst,  Esq.,  of  the  Midland  Circuit ;  Robert  Charles 
Hildyard,  Esq.,  of  the  Northern  Circuit;  James  Parker^  Esq.,  of  Lincoln's  Inn;  and 
John  Hodgson,  Esq.,  of  Lincoln's  Inn,  were  appointed  Her  Majesty's  Counsel  learned  in 
the  law.  At  the  same  time,  Edward  Bellasis,  Esq.,  of  Lincoln's  Inn,  John  Alexander 
Kinglake,  Esq.,  of  the  Western  Circuit,  and  Charles  Chadwicke  Jones,  Esq.,  of  the 
Home  Circuit,  were  called  to  the  degree  of  the  Coif,  amd  gave  rings,  with  the  motto, 
'*Paribus  Legibus.'' 
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PATERSON  V.  LONG. 


M.R. 
Nov.  19. 

Vendor  and   Purchaser--' Specific  Per^ 
formance — Leaseholds. 

Certain  leasehold  premises  held  under  the 
same  lease,  and  together  subject  to  a  ground' 
rent  of  8/.  per  annum,  were  sold  hy  public 
auction  in  two  lots.  It  was  stated  in  the  par'- 
Oculars  of  sale,  that  the  premises  consisted  of 
"  a  leasehold  estate  held  of  the  Marquis  of 
Westminster  for  a  term  of  years,"  and  that 
Lots  I  and  2  respectively  were  to  be  sold, 
subject  to  a  ground-rent  of  41.  per  annum; 
but  no  notice  was  given,  by  the  particulars,  of 
the  special  covenants  contained  in  the  original 
lease: — Held,  in  a  suit  by  the  vendor  for  a 
specific  performance  of  the  contract  for  sale 
as  to  Lot  1,  that  he  had  made  out  a  good  title 
by  shewing  thai  a  good  lease  of  Lot  1  was 
subsisting,  and  vested  in  him;  and  that  the 
purchaser  could  not  object  to  perform  the 
contract  because  he  might  be  liable  to  eviction 
by  reason  of  a  breach  of  covenant  to  be  com- 
mitted by  the  purchaser  of  Lot  2,  under  the 
covenants  of  the  original  lease,  concerning 
which  no  provision  had  been  made  in  the 
conditions  of  sale. 

In  March  1 842,  the  plaintiff  being  pos- 
sessed of  two  houses  for  the  remainder  of 
an  unexpired  term  of  ninety-one  years, 
granted  by  the  Marquis  of  Westminster  at 
a  groimd-rent  of  8^.  per  annum,  caused  them 
to  be  sold  by  auction  in  two  lots  (Lot  I  and 
New  Series,  XIII— Cuanc. 


Lot  2),  and  by  the  particulars  and  conditions 
of  sale  it  was  stated,  amongst  other  things, 
tliat  Lots  1  and  2  would  be  sold,  subject  to 
the  payment  of  4/.  per  annum  respectively; 
and  further,  that  the  original  leases  or  ab- 
stracts thereof,  and  the  agreements  and  coun- 
terparts of  the  underlease  referred  to  in  the 
particulars,  would  be  produced  at  the  sale, ' 
and  that  the  purchasers  of  Lots  1  and  2  re- 
spectively should  be  parties  to  each  other's 
assignments,  and  covenant  to  pay  the  pro- 
portion of  rent  allotted  to  each,  and  to 
indemnify  each  other  against  the  same,  and 
should  execute  bonds  for  the  purpose  of  in- 
demnifying the  vendor  against  the  rents  and 
covenants  in  the  original  lease.  The  de- 
fendant became  the  purchaser  of  Lot  1,  and 
executed  the  contract  for  purchase,  for  the 
specific  performance  of  which  the  suit  was 
instituted. 

The  defendant,  by  his  answer,  admitted 
the  contract,  and  the  production  of  the  lease 
at  the  sale,  and  his  inspection  of  it  previously 
to  executing  the  contract;  but  he  refused  to 
complete  his  purchase,  on  the  ground,  that 
although  reference  had  been  made  by  the 
conditions  to  the  apportionment  of  the  rent, 
no  reference  was  made  to  various  other 
covenants  therein  contained,  on  breach  of 
which  by  a  lessee  of  one  portion  of  the 
leased  property,  the  lessee  for  the  time  being 
of  another  portion  was  liable  to  eviction. 

By  the  decree  the  usual  reference  as  to 
title  was  directed  to  the  Master,  regard  being 
had  to  the  particulars  and  conditions  of  sale. 
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The  Master  reported  against  the  title,  and 
the  plaintiff  excepted  to  the  report. 

Mr.  Pemberton  Leigh  and  Mr,  Beavan^ 
in  support  of  the  exception,  stated,  that  the 
plaintdr,  hy  his  contract,  agreed  to  sell  a 
lease  of  premises,  comprising  other  property, 
and  had  made  out  a  good  title,  hy  proving 
that  the  lease  was  absolutely  vested  in  him, 
and  that  it  was  a  good  and  valid  one.  That 
the  contract  for  sale  of  an  interest  differed 
widely  from  that  for  sale  of  an  absolute 
term,  freed  from  all  covenants  and  incum- 
brances, in  which  case  a  vendor  must  except 
such  covenants  and  incumbrances  by  special 
conditions  of  sale ;  and  they  contended  that 
there  was  no  fraud  or  deceit  practised  on  the 
purchaser,  for  that  he  had  himself  inspected 
the  lease,  and  had  no  right  to  infer,  from  the 
particulars  and  conditions  of  sale,  that  the 
original  lessor  was  to  be  bound  to  join  in 
severing  the  covenants  of  the  lease. 

Mr,  G,  Turner  and  Mr.  Follett,  in  sup- 
port of  the  report. — The  defendant  ought 
not  to  be  compelled  to  accept  a  title  to  pro- 
perty under  which  he  might  be  evicted  by 
the  acts  of  others,  and  without  his  own  de- 
fault. The  conditions  should  have  specified 
the  various  covenants  contained  in  the  ori- 
ginal lease,  binding  on  aU  owners  for  the 
time  being  of  the  leased  property ;  and  then 
a  purchaser  having  notice  of  all  objections 
to  title  could  not  be  surprised.  The  follow- 
ing cases  were  cited — 

Hall  V.  Smith,  14  Ves.  426. 

Walter  v.  Maunde,  1  Jac.  &  Walk.  181 . 

Cesser  v.  Collinge,  3  Myl.  &  K.  283 ; 
s.  c.  1  Law  J.  Rep.  (n.s.)  Chanc.  130. 

BameU  v.  Wheeler,  7  Mee.  &  Wels.  364 ; 
s.  c.  10  Law  J.  Rep.  (n.s.)  Exch.  102. 

Taylor  v.  Stibbert,  2  Ves.  jun.  440. 

Flight  V.  Booth,  1  Ring.  N.C.  370 ;  s.  c. 
4  Law  J.  Rep.  (n.s.)  C.P.  66. 

Southby  V.  Hutt,  2  Myl.  &  Cr.  207. 

Taylor  v.  Martindale,  1  Y.  &  C.  N.C. 
658;  s.  c.  10  Law  J.  Rep.  (n.s.) 
Chanc.  839. 

Symons  v.  James,  Ibid.  487. 

Warren  v.  Richardson,  You,  1 . 

2  ^tt^.  Vend,  ^  Pnrch.  p.  60. 

FUdes  V.  Hooker,  3  Mad.  193. 

Adams  v.  Lambert,  2  Jurist,  1078. 

The  Master  op  the  Rolls. — Diffi- 
culties frequently  arise  where  a  person  con- 
tracts for  the  purchase  of  part  only  of  a 


leasehold  interest ;  and  the  question  whether 
he  ought  to  be  compelled  to  complete  his  con- 
tract, in  a  case  where  he  might  be  evicted 
under  the  original  lease  for  breach  of 
covenant  by  an  owner  of  another  part  of 
the  leased  premises,  must  depend  upon  the 
nature  of  the  contract  and  its  circumstances. 
This  suit  was  instituted  for  the  specific  per- 
formance of  an  agreement  for  purchase  of 
leasehold  lands,  and  not  for  an  absolute 
estate  to  enure  for  a  certain  number  of  years. 
The  lands  were  held  under  the  same  lease, 
and  were  put  up  for  sale  in  two  lots,  and  at 
the  foot  of  the  particulars  of  sale  it  was 
stated,  that  the  lease  would  be  produced  at 
the  time  of  the  sale.  Lot  1  was  purchased 
by  the  defendant,  and  the  lease  was  pro- 
duced and  inspected  by  him,  and  by  his 
solicitor  at  the  time  of  the  sale ;  and  he  now 
claims  to  be  relieved  from  completing  his 
purchase,  on  the  ground,  that  the  conditions 
of  sale  operated  to  deceive  him,  and  lull  his 
vigilance.  The  leasehold  estates  were  held 
under  a  rent  applicable  to  the  whole,  and 
payable  out  of  the  whole,  subject  to  certain 
covenants,  and  on  breach  of  any  of  them 
there  was  a  liability  to  eviction.  The  par- 
ticulars of  sale  stated,  that  Lot  1  was  to  be 
sold  subject  to  a  ground-rent  of  41.  per 
annum,  and  there  was  the  same  statement  as 
to  Lot  2.  Provision  was  also  made  by  the 
conditions  of  sale,  that  the  purchaser  of  either 
of  the  said  lots  should  be  satisfied,  by  the  pro- 
duction of  receipts,  of  the  sati8£EU^tion  by  the 
vendor  of  the  covenants  contained  in  the 
original  lease ;  and  further,  that  the  pur- 
chaser should  indemnify  the  vendor  against 
all  such  covenants.  Each  party  was  fully 
aware  of  what  he  was  doing,  and  it  cannot 
be  said  that  it  was  intended  that  the  land- 
lord should  release  the  covenants. 

Decree  specific  performance,  with  costs. 


hi;  V/n 
.S.J 


re  MARLBOROUGH  SCHOOL. 


L.C. 

March 
Nov, 

Charity — Grammar  School — Extension  of 
Education — 3  ^  4  Vict,  c,  77. — Trustees. 

Where  the  funds  of  a  grammar  school  are 
not  greater  than  are  required  to  carry  out 
the  objects  of  the  founder,  the  Court  wiU  be 
unwiUing  to  extend  the  system  of  education, 
more  particularly  where  the  scholars  would 
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MICHAELMAS  TERM,  1843. 


probably  lose  the  benefit  of  exhibitions  at  the 
universitieSf  and  where  instruction  in  other 
branches  of  education  is  given  for  the  payment 
of  a  small  annual  sum. 

Where  two  only  out  of  a  body  of  trustees  of 
a  charity  had  died,  the  Court  refused  an  ap- 
plication to  appoint  new  trustees,  at  the  ex* 
pense  of  the  charity. 

This  was  a  petition  presented  by  eight 
out  of  eleven  persons,  who,  together  with 
two  persons  since  deceased,  had  been  ap- 
pointed trustees  of  the  charitable  estates  and 
funds,  which  were,  before  the  parsing  of  the 
Municipal  Corporation  Act,  vested  in  the 
corporation  of  Uie  borough  of  Marlborough. 
It  stated  the  founding  of  a  grammar  school, 
at  Marlborough,  by  Edward  VI.,  in  1550, 
and  the  grant  by  bun  of  certain  lands  to  the 
mayor  and  burgesses  of  Marlborough,  and 
their  successors,  and  they  were  to  make 
proper  statutes  for  the  government  of  the 
schoolmaster  of  the  said  school  and  his 
salary,  and  also  of  the  scholars,  and  the 
Duke  of  Somerset  and  his  heirs  were  to  have 
the  nomination  of  the  schoolmaster. 

In  1678  certain  statutes  were  made  by 
the  mayor  and  common  councU  for  the  go- 
vernment of  the  school,  by  which  the  school- 
master was  to  be  a  competent  person  to 
teach  and  instruct  children  in  the  Greek  and 
Latin  tongues.  The  master  was  to  teach 
gratis  all  the  children  of  persons  living  in  the 
town,  and  he  was  to  be  at  liberty  to  teach 
the  children  of  foreign  dwellers  out  of  the 
town,  provided  that  the  children  of  the  said 
to¥ni  were  not  neglected  thereby.  That  the 
mayor  and  such  visitors  as  he  should  bring 
should  examine  the  children  twice  every 
year.  No  scholar  should  be  admitted  unless 
he  could  read  over  his  accidence  within  book, 
and  could  write  his  own  name.  The  master 
should  appoint  unto  his  said  scholars  one 
hour  every  day  to  learn  to  write  by  the  usher 
there,  or  such  other  person  or  persons  as 
should  be  procured  by  their  parents  to  teach 
them  to  write. 

The  property  of  the  school  now  consisted 
of  some  houses  in  Marlborough,  which  pro- 
duced an  income  of  2021.  per  annum,  and 
the  preniises  which  were  in  the  occupation 
of  the  master  were  of  the  value  of  about  661. 
per  annum,  and  of  a  sum  of  601.  lOs.  stock 
in  the  3/.  per  cents. 
.  A  dowager  Duchess  of  Somerset  had  found- 


ed several  exhibitions,  to  which  the  scholars 
at  this  school  were  eligible,  and  there  were 
now  eighteen  scholarships  at  the  University 
of  Oxford,  six  of  which  were  of  the  value  of 
521.  per  annum,  and  the  other  twelve  of 
36/.  Ss.  per  annum,  and  six  scholarships  at 
Cambridge  of  the  value  of  251,  per  annum. 
The  scholars  were  chosen  by  the  colleges 
£rom  the  schools  of  Marlborough,  Manches-- 
ter,  and  Hereford :  but  no  boys  from  Marl- 
borough school  were  at  present  in  the 
enjoyment  of  any  of  these  scholarships. 

Since  the  passing  of  the  5  &  6  Will.  4. 
c.  76,  the  mayor  and  common  council  of 
Marlborough  had  ceased  to  act  as  visitors  of 
the  school.  The  right  of  nominating  the 
schoolmaster  was  now  vested  in  the  Marquis 
of  Aylesbury,  who  had  appointed  the  present 
master  in  1828.  The  number  of  free  scho- 
lars in  the  school  was,  at  present,  five ;  the 
number  of  boarders  twenty-three,  and  the 
number  of  weekly  boarders  one.  The  board- 
ers were  the  sons  of  gentlemen  who  were 
unconnected  witji  the  town  of  Marlborough. 
The  free  scholars  were  taught  Latin  and 
Ghreek  gratuitously,  but  for  an  English  edu- 
cation, which  they  received  in  addition,  they 
paid  live  guineas  per  annum. 

The  petition  prayed,  that  the  Lord  Chan- 
cellor, as  visitor  of  the  said  school  in  right  of 
the  Crown,  would  give  proper  directions  for 
enforcing  such  of  the  existing  statutes  as 
were  applicable  to  the  present  time,  and  for 
making  such  new  statutes  for  the  manage- 
ment of  the  school  as  were  necessary,  and 
to  appoint  permanent  governors  residing  in 
or  near  Marlborough ;  or  if  the  Lord  Chancel- 
lor thought  it  uncertain  in  whom  the  powers 
of  visitor  to  the  said  school  were  now  vested, 
that  His  Lordship  would,  under  the  3  &  4 
Vict.  c.  77,  appoint  some  proper  person  pro 
hdc  vice  to  exercise  the  powers  of  visitor,  and 
that  the  present  system  of  education  might 
be  extended  within  the  intent  and  meaning 
of  the  said  act  to  the  other  branches  of 
science  and  literature,  which  were  necessary 
to  qualify  boys  for  admission  to  the  univer- 
sities, with  a  view  to  the  learned  professions, 
and  to  prepare  them  for  the  superior  trades 
and  for  mercantile  business ;  and  for  a  refer- 
ence to  the  Master  (if  necessary)  to  settle  a 
scheme  for  the  extension  of  the  system  of 
education,  and  the  application  of  the  present 
revenues  of  the  school  in  such  manner  as  to 
render  it  most  efficient ;  and  that  two  new 
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trustees  might  be  appointed  under  the  5  &:  6 
Will.  4.  c.  76. 

The  petition  was  first  mentioned  in  No- 
vember 1842,  when  it  was  suggested  by  Mr, 
Bomilly,  who  appeared  for  the  three  trus- 
tees who  had  not  joined  in  the  petition,  that 
the  master  of  the  school,  and  the  Marquis  of 
Aylesbury,  as  patron,  ought  to  be  served 
with  the  petition,  and  it  was  ordered  to 
stand  over  for  this  purpose. 

Mr,  Stuart  and  Mr,  CoUins  appeared  in 
support  of  the  petition ;  and 

Sir  Charles  Wetherell,  on  behalf  of  the 
master,  and  the  patron  the  Marquis  of  Ayles- 
bury, 

Mr.  RomUly^  on  behalf  of  the  three  trus- 
tees, and 

Mr,  Speedy  for  the  corporation  of  Marl- 
borough, opposed  it. 

In  the  affidavit  of  the  present  master, 
it  was  stated,  that  the  course  of  education 
at  the  school  comprised  instruction  in  di- 
vinity, in  Greek  and  Latin  classics,  and 
ancient  and  modem  history,  ancient  and 
modem  geography,  English  composition, 
writing,  arithmetic,  algebra,  and  mathema- 
tics :  for  which  the  scholars  paid  the  annual 
sum  of  five  guineas  each. 

The  amount  which  the  Master  had  re- 
ceived from  the  trustees  since  1837)  was 
about  98/.  per  annum. 

In  support  of  the  argument,  that  the 
mayor  and  burgesses  of  Marlborough  were 
still  authorized  to  make  regulations  for  the 
school, — 

The  Attorney  General  v.  the  Corpora* 

tion  of  Newbury^  1  C.P.  Coop.  72. 
In  re  Oxford  Charities^  3  Myl.  &  Cr. 
239,  were  cited. 

Upon  the  point  that  the  Crown  was  visitor, — 
Eden  V.  Foster,  2  P.  Wms.  326. 
The  King  v.  the  Master  and  Fellows  of 
St,  Catherine's  Hall,  Cambridge,  4 
Term  Rep.  233. 

And  upon  the  question  of  costs, — 

The  Attorney  General  v.  Shearman,  2 

Beav.  104. 
The  Attorney  General  v.    Cullum,    1 

Keen,  104 ;  s.  c.  5  Law  J.  Rep.  (n.s.) 

Chanc.  220. 

Nov.  3. — The  Lord  Chancellor.-— 
This  school  was  established  under  the  au- 


thority of  letters  patent,  granted  by  King 
Edwaird  the  Sixth,  and  is,  by  the  express 
terms  of  the  foundation,  a  grammar  school. 
The  petitioners  are  desirous  that  a  more 
extended  system  of  education  should  be 
introduced;  and  that,  in  addition  to  the 
learned  languages,  scholars  should,  at 
the  expense  of  the  charity,  be  instract- 
ed  in  other  branches  of  knowledge.  If 
the  funds  of  the  charity  were  more  than 
sufficient  for  the  adequate  support  of  this 
establishment  as  a  grammar  school,  that  is, 
a  school  for  teaching  the  learned  languages, 
I  should  feel  no  difficulty  in  acceding  to  this 
part  of  the  prayer  of  the  petition,  and  in 
referring  it  to  tiie  Master  to  approve  of  a 
proper  scheme  for  giving  e£Pect  to  the  ob- 
jects of  the  petitioners.  But  the  income  of 
the  charity,  inclusive  of  the  annual  value  of 
the  buildings,  amounts  only  to  225/.  a  year, 
and  that  is  not,  I  think,  more  than  sufficient 
for  the  support  of  the  school  in  its  present 
form,  that  is,  as  a  grammar  school,  accord- 
ing to  the  terms  of  the  foundation.  I  think, 
therefore,  I  ought  not  to  withdraw  any  part 
of  the  funds  from  the  objects  to  which  they 
are  at  present  appropriated,  for  in  so  doing 
I  should  contravene  the  intention  of  the 
founders  of  the  charity.  I  am  the  less  in- 
clined to  interfere  in  this  case,  because  it 
appears,  that  since  the  establishment  of  the 
school,  various  exhibitions  have  been  founded 
for  the  benefit  of  the  scholars,  by  the  bene- 
volence of  the  Duchess  Dowager  of  Somer- 
set. Those  exhibitions  are  to  Brasennose 
College,  in  the  University  of  Oxford,  and 
St.  John's  College,  in  the  University  of 
Cambridge.  They  are  twenty-four  in  num- 
ber, and  the  scholars  are  to  be  elected  by 
the  colleges  firom  this  school,  and  from  those 
of  Manchester  and  Hereford.  I  think,  if  I 
were  to  accede  to  the  prayer  of  the  petition, 
and  apply  the  scanty  funds  of  this  charity 
in  the  manner  proposed,  there  would  be 
reason  to  apprehend  that  the  school  would 
eventually  lose  its  fair  proportion  of  the 
benefits  of  those  exhibitions.  There  is  no 
complaint  made  against  the  master.  He  is 
admitted  to  be  well  qualified  for  his  situa- 
tion, and  to  discharge  the  duties  of  it  with 
industry  and  ability  upon  the  system  of 
instruction  prescribed  by  the  foundation. 
He  has,  for  a  small  pecuniary  consideration, 
namely,  fine  guineas  a  year,  added  instruc- 
tion in  the  various  branches  of  English  lite- 
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ntme  and  arithmetic.  It  is  said,  that  out  of 
the  twenty-nine  scholars,  five  only  are  free 
scholars  of  the  town.  The  master  is  ex- 
pressly authorized  to  receive  the  sons  of 
strangers,  provided  he  does  not  neglect  (and 
this  is  not  imputed  to  him)  the  education 
of  those  who  belong  to  the  town.  The 
inhabitants  may,  if  tibey  think  proper,  have 
their  sons  well  educated  gratuitously  in  the 
learned  languages  and  in  writing,  and  fur- 
ther, in  English  literature  and  arithmetic,  for 
the  small  annual  payment  of  five  guineas. 
There  appears  to  me,  therefore,  to  be  no  rea- 
sonable ground  for  complaint,  and  I  consider 
I  should  not  be  justified  in  acceding  to  this 
part  of  the  prayer  of  the  petition. 

It  is  further  prayed,  that  as  two  of  the 
trustees,  appointed  under  the  authority  of 
the  Municipal  Corporation  Act,  are  dead, 
two  new  trustees  may  be  appointed  to  sup- 
ply their  places.  The  original  number  was 
twelve.  There  is  no  sufficient  reason  why, 
on  the  death  of  two  trustees  out  of  twelve, 
an  application  should  be  made  to  the  Court, 
at  the  expense  of  the  charity,  to  supply  the 
vacancy.  No  special  ground  has  been  stated, 
and  it  is  proper,  for  &e  protection  of  these 
charitable  establishments,  not  to  encourage 
such  applications. 

There  is  no  ground  whatever  for  appoint- 
ing a  special  visitor.  The  prayer  of  the 
petition  must  therefore  be  refused,  and  I 
think  with  costs. 

Petition  dismissed,  with  costs,  tn- 
eluding  the  costs  of  the  Attorney 
General, 


M.R. 

Nov.  8. 


} 


ALLEN  9.  THORP. 


Settlement — Construction — Executors  or 
Administrators — Next-of-Kin — Trustees — 
CosU. 

The  ultimate  trusts  in  a  marriage  settle^ 
ment  were,  that  if  there  should  be  no  child 
of  the  marriage,  who,  being  a  son,  shotM 
attain  the  age  of  twenty-one  years,  or  being  a 
daughter  should  attain  that  age  or  be  married 
with  such  consent  as  therein  mentioned,  the 
trustees  should,  after  the  decease  of  the  hus- 
band and  wife,  transfer  the  trust  monies  unto 
such  person  or  persons,  and  for  such  intents 


and  purposes,  as  the  wife,  notwithstanding  the 
intended  coverture,  by  wiU  or  codicil,  or  (f 
she  should  survive  her  husband,  by  any  deed 
or  instrument  after  the  decease  of  her  hus- 
bandt  or  by  her  last  will,  should  appoint ;  and 
in  default  of  such  appointment,  unto  the  exe- 
cutors or  administrators  of  the  wife.  The 
wife  died,  not  having  executed  the  power  of 
appointment,  leaving  her  husband  and  a 
daughter,  the  only  issue  of  the  marriage,  her 
surviving ;  the  daughter  afterwards  died  at 
the  age  of  fifteen  years,  without  having  mar^ 
ried,  and  the  husband  took  out  letters  of 
administration  to  his  deceased  wife  and 
daughter : — Held,  that  he,  and  not  the  nexU 
of'kin  of  the  wife,  was  absolutely  entitled  to 
the  trust  fund. 

One  of  the  trustees  of  a  marriage  setUe* 
ment  was  refused  his  costs  as  defendant  in  a 
suit,  where  he  had  severed  from  his  co-trus^ 
tee,  and  had  refused  to  act  in  conformity  to 
a  decision  of  the  Court,  where  the  circum^ 
stances  were  analogous  to  those  in  respect  of 
which  he  was  required  to  join  with  his  co» 
trustee  in  transferring  a  fiMd  to  the  plaintiff. 
Bulmer  v.  Jay(l)  and  Daniel  o.  Dudley  (2) 
considered* 

By  indenture  of  settlement,  dated  the  1  Sth 
of  March  1 823,  and  made  between  Munde- 
ford  Allen  of  the  first  part,  Eliza  Rush  of 
the  second  part,  and  John  Thorp  and  Ed- 
ward (jriffin  of  the  third  part,  a  sum  of 
8,000/.  was  assigned  by  Eliza  Rush  to  the 
parties  of  the  third  part,  in  trust,  after  the 
intermarriage  of  the  parties  of  the  first  and 
second  parts,  and  during  their  joint  lives,  to 
pay  the  dividends  to  E.  Rush,  or  to  her 
appointment,  for  her  own  sole  and  sepa- 
rate use,  exclusive  of  her  husband,  and 
after  the  decease  of  such  one  of  them, 
the  said  husband  and  wife,  as  should  first 
depart  this  life,  then  to  pay  the  dividends 
to  the  survivor  of  them  during  his  or  her 
natural  life,  and  from  and  after  the  decease 
of  the  survivor  of  them,  upon  trust,  if  there 
should  be  any  child  or  children  of  the 
said  marriage,  to  transfer  the  trust  monies  to 
such  one  child,  or  to  or  among  such  two 
or  more  of  the  children  of  the  said  marriage, 
as  the  husband  and  wife  jointly  by  deed 
should  appoint,  and,  in  default  thereof,  as 

(1)  8Myl.&K.  197. 

(2)  1  Pb.  1. 
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the  survivor  of  them,  hy  deed  or  nvill,  should 
appoint,  and  for  want  of  such  appointment, 
and  suhject  thereto,  if  there  should  be  only 
one  such  child,  the  said  trust  monies  to  be 
a  vested  interest  in  such  only  child,  if  a 
son,  at  his  age  of  twenty-one  years,  or,  if  a 
daughter,  at  her  age  of  twenty-one  years,  or 
on  the  day  of  her  marriage  with  such  consent 
as  therein  mentioned;  and  if  there  should  be 
two  or  more  such  children,  then,  in  default 
of  such  appointment  as  aforesaid,  the  same 
trust  monies  to  be  assigned  among  such 
children  in  equal  shares,  to  be  vested  inter- 
ests in  sons  at  the  age  of  twenty-one  years, 
and  in  daughters  at  that  age  or  marriage 
with  such  consent  as  therein  mentioned; 
provided,  that  if  there  should  be  no  child  of 
the  marriage,  who,  being  a  son,  should  attain 
the  age  of  twenty-one  years,  or,  being  a 
daughter,  should  attain  that  age  or  be  mar- 
ried with  such  consent  as  therein  mentioned, 
then  the  said  trustees  or  trustee  for  the 
time  being  should,  after  the  decease  of 
the  survivor  of  the  husband  and  wife, 
transfer  the  said  trust  moniea  unto  such 
person  or  persons  as  the  wife,  notwith- 
standing her  said  intended  coverture,  by  her 
last  wOl,  or  any  codicil  thereto,  or  if  she 
should  survive  her  intended  husband,  by 
any  deed  or  deeds  to  be  executed  and  attested 
as  therein  mentioned,  after  the  decease  of  the 
intended  husband,  or  by  her  last  will  and 
testament,  or  any  codicil  thereto  executed 
and  attested  as  therein  mentioned,  should 
appoint,  and  in  deiault  of  such  direction  or 
appointment,  and  subject  thereto,  unto  the 
executors  or  administrators  of  the  said  Eliza 
Rush. 

The  marriage  was  duly  solemnized,  and 
the  wife  died  in  1 827,  without  having  executed 
any  of  the  powers  of  appointment  reserved  to 
her  by  the  indenture  of  settlement,  and  in- 
testate, leaving  a  daughter,  her  only  issue, 
and  her  husband  surviving  her.  The  daugh- 
ter died  on  the  5th  of  May  1841,  at  the  age 
of  fifteen  years,  without  having  been  mar- 
ried, leaving  her  £Either  surviving,  who  took 
out  letters  of  administration  to  Us  deceased 
wife  and  daughter  respectively.  Application 
was  then  made  by  the  husband  to  die  trus- 
tees to  transfer  the  trust  ftinds  to  him  abso- 
lutely, which  GriiHn  was  willing  to  do,  but 
the  other  trustee  refused.  A  bill  having 
been  filed  by  the  husband  against  the  trus- 
tees, stating  the  above  £su;ts,  the  trustees 


severed  in  their  defence,  the  defendant 
6ri6^,  by  his  answer,  submitting  to  transfer 
the  trust  funds  to  the  husband,  the  other 
defendant.  Thorp,  by  his  answer,  stating  that 
he  had  been  advised  by  counsel  that  it  was 
very  doubtful  whether  the  limitation  con- 
tained in  the  settlement  in  deifoult  of  the 
appointments  therein  mentioned,  to  the 
executors  or  administrators  of  the  wife, 
operated  in  £ftvour  of  the  plaintiff  as  her 
husband  and  administrator,  or  in  &vour  of 
the  next-of-kin  of  the  wife,  and  that  it  was 
also  doubtful  whether  the  words  of  limitation 
used  in  the  settlement  denoted  the  next-of- 
kin  living  at  the  decease  of  the  wife,  (in 
which  case  they  would  apply  to  the  daugh- 
ter, who  died  shortly  after  her  mother's 
decease,)  or  whether  ihej  designated  next- 
of-kin  of  the  wife  who  should  be  living  when 
the  preceding  trusts  failed ;  and  further  stat- 
ing that  he  had  been  advised  by  counsel 
that,  in  consequence  of  such  doubts  as  afore- 
said, the  trustees  of  the  settlement  could 
not  safely  transfer  the  trust  funds  without  a 
concurrent  discharge  from  the  administrator 
of  the  deceased  wife,  from  the  administrator 
of  her  deceased  daughter,  and  from  the  col- 
lateral next-of-kin,  or  without  the  direction 
of  the  Court. 

Mr.  Pemberton  Leigh  and  Mr,  Rogers, 
for  the  plaintiff,  contended,  that  the  limita- 
tion to  the  executors  or  administrators  of 
the  wife  was  to  be  construed  as  re- vesting 
the  ultimate  interest  in  the  wife  herself,  in 
the  nature  of  her  old  or  ultimate  reversion ; 
and  that  the  prior  interests  limited  to  the 
children,  if  they  had  taken  effect  in  any  one 
child,  would  have  exhausted  the  whole  in- 
terest in  the  fund,  but  yet  the  father,  as 
next-of-kin,would  not  have  been  excluded ; 
that  if  the  words  "  executors  or  administra- 
tors" were  to  be  construed  "  next-of-kin," 
they  must  mean  the  next-of-kin  at  the  death 
of  the  settlor,  i,  e,  her  daughter.  Daniel  v. 
Dudley,  to  which  the  attention  of  the  de- 
fendant's counsel  had  been  directed  before 
the  filing  of  the  bill,  was  cited  for  the  plaintiff 
as  directly  in  point ;  also  Pearce  v.  Vincent 
(3),  in  which  case  the  Judges  in  the  common 
law  courts  were  opposed  to  the  opinion  of 
Sir  John  Leach. 

(3)  2  Myl.  &  K.  800;  6.  c.  2  Law  J.  Rep.  (n.s.) 
Chano.  187. 
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Mr.  Qeorge  Turner  and  Mr.  Younge,  for 
the  defendant  Thorp,  contended,  that  the 
limitation  to  the  executors  or  administrators 
of  the  wife  meant  her  next-of-kin  other  than 
her  daughter,  that  limitation  being  preceded 
not  only  by  a  testamentary  power,  to  be 
exercised  by  her  during  coverture,  but  also 
by  a  power  to  be  exercised  by  deed  or  will, 
in  the  event  of  her  surviving  her  husband, 
the  introduction  of  which  power  would  be 
very  singular  if  it  were  intended  that  she 
should  take  the  absolute  interest  under  the 
ultimate  trust,  to  transfer  the  fund  to  her 
executors  oradmimstrators;  that  there  were 
many  cases  in  the  books  where  '*  executors 
or  administrators"  had  been  held  to  mean 
next-of-kin;  that  Daniel  v.  Dudley  was 
only  a  declaration ;  and  that  Buhner  v.  Jay^ 
and  Briden  v.  Hewlett  (4),  were  authorities 
in  £ftvour  of  the  words  '*  executors  or  ad- 
ministrators" being  construed  next-of-kin. 

Mr,  Walpole  appeared  for  the  defendant 
Griffin. 

The  Master  of  the  Rolls,  after  observ- 
ing that  the  construction  to  be  put  on  the 
words  *' executors  or  administrators"  was 
quite  settled  by  the  case  oi  Daniel  v.  Dudley , 
said  that  it  was  matter  of  argument,  in  every 
case  of  that  kind,  what  was  meant  by  the 
limitation  in  question ;  that,  in  the  present 
case,  the  plaintiff  was  clearly  entitled  to  the 
fund,  either  in  right  of  the  wife  or  of  the 
daughter;  that,  as  to  costs.  His  Lordship 
must  regard  the  difficult  situation,  no  doubt, 
in  which  trustees  were  placed,  and  also  the 
circumstance  of  the  defendant  Thorp  having 
taken  the  advice  of  counsel,  and  acted  on  it ; 
but  still  the  decision  in  Daniel  v.  Dudleyh&V'' 
ing  been  brought  to  the  attention  of  the  de- 
fendant Thorp,  and  there  being  only  one  case 
•—that  of  Buhner  v.  Jay — ^to  be  cited  against 
it,  in  which  the  learned  Lord  who  decided 
that  case,  added  a  clause  that  made  the  case 
in  conformity,  as  it  were,  with  the  decision 
in  Daniel  v.  Dudley ^  His  Lordship  felt  him- 
self bound  to  refuse  the  defendant  Thorp  his 
costs,  but  the  defendant  Griffin  was  to  be 
paid  his  costs. 

(4)  2  MyL  &  K.  90;  s.  0.  1  Law  J.  Rep.  (m.s.) 
Chaoc.  114. 


V.C.  "^ 
July  29,  1842.  f 

L.C.  ( 

Jan.  12,  1843.  J 


CAMPBELL    9.     BROWN- 
RIGG  (1). 


Legacy —  Construction . 

A  testator  bequeathed  to  his  daughter  a 
pecuniary  legacy ^  to  he  employed  for  her  use, 
as  follows: — the  principal  to  be  invested, 
and  the  interest  paid  to  his  daughter  during 
her  Ufe,  and  after  her  decease  the  principal 
was  to  become  the  property  of  her  children. 
The  daughter  died  without  issue: — Held, 
(reversing  the  decision  of  the  Court  below,) 
that  the  executors  of  the  daughter,  and  not 
the  residuary  legatees  of  the  testator,  were 
entitled  to  the  fund. 

Lionel  Hook,  a  captain  in  the  service  of 
the  East  India  Company,  by  his  will,  dated 
the  21st  of  February  1806,  bequeathed  part 
of  his  personal  estate  as  follows  : — "  I  be- 
queath to  my  daughter  Isabella  Hook,  now 
residing  with  me  at  Fort  William,  in  Bengal, 
the  sum  of  Calcutta  sicca  rupees  50,(K)0, 
to  be  employed  for  her  use  in  the  following 
manner,  viz.  the  principal  of  the  aforesaid 
sum  of  50,000  sicca  rupees  is  to  be  invested 
in  paper  of  the  Honourable  the  East  India 
Company,  bearing  interest  at  SI.  per  cent, 
per  annum,  payable  half-yearly,  or  in  such 
other  paper  of  the  East  India  Company  as 
my  executors  may  deem  to  be  more  advan- 
tageous for  my  said  daughter  I.  Hook. 
The  interest  accruing  on  the  aforesaid  prin- 
cipal sum  of  50,000  sicca  rupees,  is  to  be 
paid  to  my  said  dau^ter  I.  Hook,  for  her 
sole  and  entire  use,  regularly,  as  it  shall 
become  due,  either  in  India  or  Great  Bri- 
tain, or  wherever  my  said  daughter  I.  Hook 
may  choose  to  reside.  The  principal  of  the 
said  sum  of  sicca  rupees  50,000  is  to  be 
kept  and  continued  entire,  in  paper  of  the 
Honourable  the  East  India  Company,  or  to 
be  vested  in  stock  in  the  English  govern- 
ment funds,  should  such  a  measure  appear 
to  my  executors  to  be  advisable  and  proper; 
in  eitiier  case,  that  is,  whether  the  aforesaid 
principal  sum  of  50,000  sicca  rupees  shall 
be  vested  in  the  funds  of  the  East  India 
Company,  or  in  the  funds  of  the  English 
government,  the  interest  accruing  on  the 

(1)  The  judgment  in  this  case  was  forwarded  to 
the  parUet  daring  the  long  Tacation,  in  1848. 
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said  principal  sum  of  sicca  rupees  50,000 
is  to  be  regularly  paid  to  my  said  daughter 
I.  Hook,  to  be  used  and  appropriated  in 
whatever  manner  and  to  whatever  purpose 
she  shall  think  proper.  It  is  my  intention 
and  desire,  that  the  said  interest,  on  the 
aforesaid  sum  of  sicca  rupees  50,000,  shall 
be  regularly  paid  to  my  said  daughter 
I.  Hook,  during  her  lifetime.  In  the  event 
of  the  marriage  of  my  said  daughter  I.  Hook, 
and  of  her  having  a  child  or  children,  the 
aforesaid  principid  sum  of  sicca  rupees 
50,000  is  to  become  the  property  of  the  diild 
or  children  of  my  aforesaid  daughter  I.  Hook, 
after  the  death  of  my  said  daughter  I.  Hook, 
to  be  equally  divided  amongst  them;  or 
should  there  be  only  one  child,  dien  the  whole 
of  the  principal  sum  of  sicca  rupees  50,000 
is,  after  the  death  of  my  said  daughter,  to 
become  the  property  of  that  child.  It  is, 
however,  my  will  and  intention,  that  the 
interest  on  the  whole  of  the  principal  of 
50,000  rupees  aforesaid,  shall  be  regularly 
paid  to  my  aforesaid  daughter  I.  Hook 
during  her  lifetime,  whether  she  shall  marry 
or  otherwise."  And  after  giving  certain 
pecuniary  legacies,  the  testator  bequeathed 
all  his  residuary  estate  to  be  equally  divided 
between  his  daughter  I.  Hook,  his  sister 
Mrs.  Charles  Fraser,  and  his  brother  Charles 
Hook,  share  and  share  alike. 

The  testator  made  a  codicil  to  his  will, 
dated  the  Idth  of  September  1807,  whereby, 
after  referring  to  another  legacy  given  by 
his  will,  he  expressed  himself  as  foUows : — 
^'  It  is  my  further  will  and  desire,  that  the 
sums  respectively  bequeathed  by  my  last 
will  above  expressed  and  recited  to  my 
daughter  I.  Hook,  my  sister  Mrs.  C.  Fraser, 
my  brother  C.  Hook,  my  niece  Harriet 
Fraser,  and  my  cousin  Mrs.  M'Gregor,  shall, 
in  the  event  of  the  death  of  either  of  the 
parties  before  my  death,  become  the  joint 
property  of  my  daughter  I.  Hook,  my  sister 
Mrs.  C.  Fraser,  and  my  brother  C.  Hook, 
or  of  the  survivor  or  survivors  of  them,  share 
and  share  alike." 

The  testator  died  in  April  1808,  leaving 
his  three  residuary  legatees  all  living.  The 
sum  of  50,000  sicca  rupees  was  kept  invested 
in  proper  securities  of  the  East  India  Com- 
pany dll  1835,  when  it  was  paid  off  by  the 
company,  and  it  was  afterwards  invested  in 
the  SL  per  cent,  consols,  according  to  a 
decree  made  in  this  suit,  which  had  been 


instituted  by  I.  Campbell  (formeriy  I. 
Hook),  who  was  then  a  widow,  against  the 
personal  representatives  of  her  late  father, 
and  of  Mrs.  C.  Fraser,  and  of  Mr.  C.  Hook, 
both  of  whom  were  dead.  I.  Campbell  died 
in  December  1841,  without  having  ever  had 
any  child ;  and  a  petition  was  presented  by 
her  executors,  praying  that  the  trust  fund, 
6,613i.  13s.  lOd.  31.  per  cent,  consolidated 
bank  annuities,  might  be  transferred  to  them. 

Mr,  Teed  and  Mr.  Elderton  supported 
the  petition ;  and 

Mr.  K.  Parker  and  Mr.  Cockerell  op- 
posed it. 

Mr.  F.  J.  HM  appeared  for  the  execu- 
tors of  Mr.  L.  Hook. — The  question  was, 
whether  I.  Campbell,  not  having  had  any 
children,  took  an  absolute  interest  in  this 
legacy,  or  whether  she  was  merely  entitled  to 
the  income  arising  from  it  during  her  life. 

The  following  cases  were  cited : — 

Harrison  v.  Foreman^  5  Ves.  209. 
Smither  v.  Willock,  9  Ibid.  233. 
Whittell  V.  Dudin,  2  Jac.  &  Walk.  279. 
Sturgess  v.  Pearson^  4  Mad.  411. 
Ring  V.  Hardwick,  2  Beav.  852. 
Jlo88  V.  Roes,  1  Jac  &  Walk.  154. 

The  Vice  Chancellor  was  of  opinion, 
that  Mrs.  Campbell  took  a  life  interest  in 
the  trust  fund,  and  that  upon  her  decease 
it  became  divisible  among  the  three  resi- 
duary legatees. 

The  executors  of  Mrs.  Campbell  appealed 
from  this  decision. 

The  Lord  Chancellor.—- The  testator, 
by  his  will,  gives  and  bequeaths  to  his 
daughter  I.  Hook  50,000  sicca  rupees,  to 
be  employed  for  her  use  in  the  following 
manner.  He  then  desires  the  principal  to 
be  invested  by  his  executors,  and  the  interest 
to  be  paid  to  her  during  her  life.  In  the 
event  of  her  maariage,  and  of  her  having  a 
child  or  children,  he  directs  that  the  prin- 
cipal shall,  on  the  death  of  his  daughter, 
become  the  property  of  such  child  or  chil- 
dren, and  if  there  should  be  more  than  one 
child,  then  it  should  be  equally  divided 
between  them.  He  further  directs,  that  the 
interest  shall  be  regularly  paid  to  his  daugh- 
ter during  her  life,  whether  she  shall  marry 
or  otherwise.     I.  Hook,  the  daughter,  died 
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without  ever  having  had  a  child  ^  and  the 
question  is,  whether  her  personal  represen- 
tatives are  entitled  to  the  50,000  sicca 
rupees,  invested  according  to  the  directions 
of  the  testator,  or  whether  this  money  goes 
to  his  residuary  legatees.  I  think  the  per- 
sonal representatives  of  the  daughter  are 
entitled  to  the  fund.  The  testator  gives 
and  bequeaths  to  his  daughter  50,000  sicca 
rupees.  It  is  to  be  employed  for  her  use, 
and  he  directs  in  what  manner  it  shall  be 
so  employed.  It  is  to  be  invested  by  his 
executors.  She  is  to  receive  the  interest 
during  her  life.  If  she  has  children,  they 
are  to  divide  the  principal  between  them 
after  her  death*  This  is  the  manner  in  which 
the  legacy,  given  to  his  daughter,  is  to  be 
employed  for  her  use.  There  are  no  further 
directions.  To  this  extent  this  use  is  con- 
trouled,  but  no  further.  She  takes  the  gift 
subject  to  this  restriction ;  when  that  ceases, 
it  becomes,  or  rather  remains  by  virtue  of 
the  gift,  her  absolute,  unfettered  property. 
Such  is  the  construction  I  put  upon  the 
bequest ;  and  if  I  am  right  in  this  interpre- 
tation, the  fund,  upon  the  facts  stated,  belongs 
to  the  petitioner. 

This  view  of  the  case  derives,  I  think, 
some  confirmation  from  other  parts  of 
the  will  and  of  the  codicil.  After  giving 
pecuniary  legacies  to  several  other  per- 
sons, he  proceeds  as  follows : — '*  It  is 
my  further  will  and  desire,  that  the  whole 
of  the  remainder  of  my  property  of  every 
kind  be  equally  divided  between  my 
daughter  I.  Hook,  my  sister  Mrs.  C.  Eraser, 
and  my  brother  C.  Hook,  share  and  share 
alike."  The  testator  having  previously 
enumerated  several  specific  sums,  when  he 
speaks  of  the  remainder  of  his  property  the 
natural  interpretation  is,  the  remainder,  ex- 
clusive of  these  specific  sums ;  which  would 
lead  to  the  conclusion,  that  he  considered 
he  had  disposed  of  them  absolutely.  The 
testator  also,  in  the  codicil,  thus  expresses 
himself: — "  It  is  my  further  will  and  desire, 
that  the  sums  respectively  bequeathed  by 
my  last  will,  above  expressed  and  recited, 
to  my  daughter  I.  Hook,  my  sister  Mrs. 
C.  Eraser,  my  brother  C.  Hook,  my  niece 
H.  Fraser,  and  my  cousin  Mrs.  M'Qregor, 
the  legatees  to  whom  I  have  above  advened, 
shall,  in  the  event  of  the  death  of  either  of 
the  parties  before  my  death,  become  the  joint 
property  of  my  daughter  I.  Hook,  my  sister 
Niw  Sbsibs,  XIII.— Chanc. 


Mrs.  C.  Fraser,  and  my  brother  C.  Hook,  or 
of  the  survivor  or  survivors  of  them,  share 
and  share  alike."  He  speaks  of  all  these 
legacies  (I.  Hook's  among  die  rest),  as  sums 
bequeathed,  as  sums  absolutely  disposed  of, 
and  directs  how  they  shall  be  appropriated 
in  the  event  of  a  lapse  by  any  of  the  lega- 
tees dying  in  his  lifetime,  but  provides  for 
no  other  event.  Entertaining  the  impres- 
sion which  I  have  thus  stated,  as  to  the 
proper  construction  of  thb  will,  I  must,  but 
with  sincere  respect  for  the  opinion  of  the 
Vice  Chancellor,  allow  this  appeal. 


.C.     ^ 

.20;    V 
V.  3.  J 


APPLEBT  V.  DUKE. 


L 

Jan 
Nov 

Insolvent  Debtor  —  Costs  —  Provisional 
Assignee — Foreclosure. 

A  provisional  assignee^  who  is  made  a  de- 
fendant  to  a  foreclosure  suit^  is  not  entitled 
to  have  his  costs  from  the  plaintiffs  even 
though  he  disclaims  by  his  answer ^  and  has 
wo  assets  of  the  insolvent's  estate  in  his  hands. 

This  was  an  appeal  from  the  decision  of 
Wigram,  V.C,  which  will  be  found  reported 
in  11  Law  J.  Rep.  (n.s.)  Chanc.  194. 

The  suit  was  for  a  foreclosure.  One  of 
the  parties  interested  in  the  equity  of  redemp- 
tion had  taken  the  benefit  of  the  Insolvent 
Debtors  Act,  and  the  provisional  assignee, 
who  was  made  a  defendant,  put  in  his  an- 
swer, stating  that  he  did  not  claim  any  right 
or  interest  in  the  matters  in  question,  save 
such,  if  any,  as  might  be  vested  in  him  as 
such  assignee,  in  trust  for  the  creditors  of 
the  insolvent.  The  sole  question  was  as  to 
the  costs  of  the  provisional  assignee,  who 
had  received  no  assets  on  account  of  the 
insolvent's  estate. 

The  Vice  Chancellor  Wigram  having  de- 
cided, that  the  provisional  assignee  was  not 
entitled  to  his  costs,  he  appesled  from  that 
decision. 

Mr,  Stuart  and  Mr.  Follett  appeared  for 
the  appellant,  and 

Mr.  Wakefield  and  Mr.  Chandless,  contra. 

In  addition  to  the  oases  cited  before  the 
Vice  Chancellor,  the  following  authorities 
were  referred  to : — 

14-2  Viet.  c.  110.  ss.  86,  87,  42, 45. 
C 
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Greenwood  v.  Taylor,  1  Russ.  &  Myl. 

185. 
Mason  v.  Bogg,  2  Myl.  &  Cr.  443. 
Massey  v.  Moss,  1  Hare,  319;  s.  c.  11 

Law  J.  Rep.  (n.s.)  Chanc.  299. 
Mountford  v.  Scott,  3  Mad.  40. 
Cashy.  Belcher,  1  Hare,  310;  s.  c.  11 

Law  J.  Rep.  (n.s.)  Chanc.  196. 
Tipping  v.  Power,  1  Hare,  405  ;  s.  c. 

11  Law  J.  Rep.  (n.s.)  Chanc.  257. 
Beames  on  Costs,  41. 

Nov.  3. — The  Lord  Chancellor. — In 
this  case,  the  defendant,  Samuel  Sturgis,  as 
provisional  assignee  of  one  of  the  defendants 
under  the  Insolvent  Debtors  Act,  was  made  a 
party  to  the  suit  by  supplemental  bill.  The 
suit  was  for  a  foreclosure,  and  the  defendant 
Sturgis  did  not  disclaim,  but  submitted  his 
interests  to  the  consideration  of  the  Court 
upon  being  indemnified  as  to  his  costs,  and 
he  stated  Qiat  he  had  received  no  assets  of 
the  insolvent.  The  question  was,  whether  he 
was  entitled  to  have  his  costs  as  against  the 
mortgagee,  in  which  case  the  costs  would  be 
paid  by  the  mortgagee,  and  added  by  him  to 
the  amount  due  to  him  on  his  security.  The 
course  of  the  Court  has  been  formerly  to 
allow  such  costs.  In  Peake  v.  Gibbon  (1) 
they  were  allowed  by  Sir  J.  Leach.  The 
following  case  of  Woodward  v.  Haddon  (2) 
was  the  decision  of  the  Vice  Chancellor,  after 
consulting  with  the  Lord  Chancellor  and 
the  Master  of  the  Rolls.  Weaving  v.  Count 
(3)  followed  the  decision  in  Woodward  v. 
Haddon,  Other  cases  in  the  Court  of  Ex- 
chequer, but  not  reported,  were  cited  at 
the  bar.  The  attention  of  the  Court  was 
not  particularly  called  to  those  cases ;  but  in 
Boswell  V.  Tticker  (4)  the  present  Master  of 
the  Rolls  considered  himself  bound  by  the 
previous  decisions ;  and  he  added,  though  he 
did  not  understand  the  reasoning  upon  which 
the  decisions  were  made,  "  I  give  the  costs 
because  the  cases  authorize  it.'*  These 
cases  were  cited  before  Lord  Cottenham  in 
the  case  of  Hunter  v.  Pugh.  He  dissented 
from  them  in  principle,  and  did  not  consider 
himself  bound  by  the  decisions,  and  decided 
against  the  provisional  assignee.     Hunter  v. 


(1)  2  Russ.  &  Myl.  354. 
(2)4- 


106. 


Sim.  606 ;  8.  o.  1  Law  J.  Rep.  (n.s.)  Chanc. 


Pugh  was  not  a  foreclosure  suit.  There  is 
a  more  recent  case  of  Hughes  v.  Kelly  (5), 
before  Lord  Chancellor  Sugden,  in  which  he 
is  reported  to  have  said,  that  he  approved  of 
the  decision  in  Appleby  v.  Duke,  and  refused 
the  costs  of  a  provisional  assignee.  Such 
is  the  state  of  the  authorities.  The  more 
recent  decisions,  therefore,  are  against  the 
claim  of  the  provisional  assignee,  and,  I  think, 
with  reason.  Why  should  the  mortgagee 
suffer  by  reason  of  the  mortgagor's  interest 
becoming  vested  in  another  person?  On 
what  principle  is  the  provisional  assignee, 
who  stands  in  the  place  of  the  mortgagor,  to 
be  entitled  to  costs,  when  the  mortgagor 
himself  would  not  be  entitled  ?  It  is  said,  he 
does  not  take  the  assignment  by  his  own 
act,  but  accepts  it  as  the  officer  of  the  Court; 
but,  if  he  is  damaged,  the  legislature  must 
provide  a  remedy.  The  case  is  not  affected 
by  the  state  of  the  insolvent's  assets.  I  am 
of  opinion  that  the  appeal  must  be  dismissed, 
but  without  costs. 


,23;V 
17.    j 


CLARK  O.  WILMOT. 


(3)  6  Ibid.  489 ;  8.  c.  3  Law  J.  Rep.  (n.s.)  Chanc. 
148. 

(4)  1  Beav.  493. 


L.C 

Jan.  21 
Nov. 

Bankrupt — Costs — Official  Assignee. 

An  official  assignee  who  is  made  a  defen-- 
dant  to  a  foreclosure  suit,  is  not  entitled  to 
have  his  costs  from  the  plaintiff,  even  though 
by  his  answer  he  claimed  no  interest  except 
as  assignee,  and  disclaimed  at  the  hearing, 
and  has  no  assets  of  the  bankrupts  estate  in 
his  hands. 

This  was  an  appeal  from  the  decision  of 
Vice  Chancellor  Knight  Bruce,  which  will 
be  found  reported  in  11  Law  J.  Rep.  (n.s.) 
Chanc.  16. 

The  bill  was  filed  by  a  mortgagee,  for 
the  purpose  of  establishing  the  priority  of 
his  security  against  the  mortgagor,  the  offi- 
cial assignee  of  another  incumbrancer  who 
had  become  bankrupt,  and  a  party  to  whom 
this  incumbrancer  had  assigned  his  security 
by  way  of  mortgage. 

The  official  assignee  put  in  an  answer 
claiming  no  interest  in  the  mortgaged  estate, 
except  such  (if  any)  as  was  vested  in  him 
as  official  assignee.  At  the  hearing  he  dis* 
claimed  all  interest. 

(6)  2  Con.  &  Law.  228. 
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The  Vice  Chancellor  Knight  Bruce  direct- 
ed that  the  assignee  should  be  dismissed, 
with  costs  to  be  paid  by  the  plaintiff,  with 
a  reservation  as  to  the  party  on  whom  they 
were  ultimately  to  fall. 

The  plaintiff  appealed  from  that  decision. 

Mr,  Sttuirt,  Mr,  Koe,  and  Mr,  Miller^ 
appeared  for  the  appeUant ;  and — 

Mr,  Simpkifuon  and  Mr,  Stevenson,  for 
the  assignee. 

Nov,  17. — The  Lord  Chancellor  affirm- 
ed the  appeal  in  other  respects,  but  decided 
that  the  assignee  was  not  entitled  to  his 
costs ;  and  after  referring  to  the  preceding 
case  of  Appleby  v.  Duke,  he  stated  that  the 
practice  must  be  taken  to  be  settled  by  these 
cases. 


M.R.    f       EVANS  V,   DAVIES. 
Nov.  17.  \   EVANS  V,   EVANS. 

Sheriff —  Contempt  —  Form  of  Second 
Order  against  the  Sheriff  for  Contempt — 
Costs, 

A  sheriff  having  neglected  to  make  a  return 
to  a  writ  of  fieri  facias,  issued  out  of  this 
courts  directing  him  to  make  a  levy  of  a  sum 
of  money,  an  order  was  made  by  the  Court 
directing  him  to  return  the  writ  forthwith. 
The  sheriff  being  in  contempt  for  not  return- 
ing the  writ,  the  Court  ordered  that  he  should 
within  six  days  after  notice  of  the  order  of 
the  Court,  return  the  writ,  or  that  he  stand 
committed  to  the  Queen's  Prison,  and  that  he 
should  pay  the  costs  of  the  former  order  and 
of  the  present  application. 

Quaere — as  to  the  application  of  the  act 
8  &  4  Will,  4.  c.  42.  s,  20.  to  courts  of 
equity. 

This  was  a  motion,  on  the  part  of  four 
of  the  defendants,  that  the  sheriff  of  Car- 
diganshire might  be  ordered  within  six  days 
after  notice  of  the  order  to  be  made  on  the 
present  motion,  to  return  the  writ  of  fieri 
facias,  that  had  been  directed  to  him, 
whereby  the  sheriff  was  commanded  to  levy 
of  the  goods  of  the  defendant,  David  Evans, 
the  sum  of  100^.  lis,  6d,,  with  interest  at 
41,  per  cent,  per  annum,  from  the  11th  of 
Jidy  1843,  or  in  default  thereof,  that  the 
sheriff  should  stand  committed  to  the 
Queen's  Prison,  for  contempt  in  not  obey- 


ing a  former  order  of  the  Court,  dated  the 
24th  of  October  last,  whereby  he  was 
ordered  forthwith  to  return  the  said  writ  of 
fieri  facias,  and  that  the  sheriff  might,  pur* 
suant  to  the  notice  of  motion,  be  ordered  to 
pay  the  costs  of  that  order  and  of  the  present 
application. 

By  the  decree,  dated  the  1 1th  of  Jidy 
1843,  the  defendant,  David  Evans,  was 
ordered,  on  or  before  the  23rd  of  August 
last,  to  pay  a  sum  of  100/.  I4s,  6d,,  in  equal 
moieties,  to  two  of  the  other  defendaiits. 
Payment  having  been  refused,  their  solicitor, 
on  the  2nd  of  October  last,  issued  a  writ  of 
fieri  facias  against  the  defendant,  David 
Evans,  to  compel  payment  by  him  of  the 
sum  in  question,  with  interest,  after  the  rate 
of  41,  per  cent,  per  annum,  from  the  date  of 
the  decree,  with  the  costs  of  the  writ,  besides 
the  sheriff's  fees ;  the  writ  was  forwarded  to 
the  under-sheriffs  of  Cardiganshire,  accom- 
panied by  proper  instructions,  and  was  exe- 
cuted by  one  of  the  under-sheriffs  on  the 
12th  of  October  last,  and  on  that  day  the 
amount  directed  to  be  levied  was  paid  to  that 
person .  On  the  1 6th  of  October,  application 
was  made  by  the  defendants'  solicitor  to  the 
under-sheriffs,  to  return  the  writ,  and  remit 
the  amount  levied.  No  answer  having  been 
sent  to  that  letter,  on  the  24th  of  October 
the  Court  made  an  order  against  the  sheriff 
for  the  return  of  the  writ  forthwith,  which, 
on  the  25th  of  October,  was  served  on 
Messrs.  M.  &  G,  who  acted  as  deputies  in 
London  to  the  under-sheriffs  of  Cardigan- 
shire. Since  that  time  several  applications 
had  been  made  to  Messrs.  M.  &  G,  but  nei- 
ther had  the  amount  levied  been  paid,  nor 
had  any  return  of  the  writ  been  made  at  the 
office  of  clerks  of  records  and  writs. 

The  only  question  was  as  to  the  form  of 
the  order  to  be  made  on  this  occasion, — 
vide  form  3.  of  the  Orders  of  Court  of  the 
10th  of  May  1839,  and  the  act  of  3  &  4 
Will.  4.  c.  42.  s.  20. 

Mr,  Goodeve,  in  support  of  the  applica- 
tion, cited  1  Smith's  Chanc,  Pr,  129,  and 
mentioned  two  forms  which  had  been  sup- 
plied by  Mr.  Walker,  the  registrar,  one  of 
which,  made  in  a  cause  of  SneU  v.  Waring, 
the  17th  of  July,  1767,  A,  1766,  fol.  293, 
was  as  follows : — "  Upon  motion,  &c.  it 
was  alleged  that,  by  an  order,  dated,  &c., 
suggesting  that  an  attachment  having  issued, 
&c.,  it  was  thereupon  orderfed  that,  &Ci,  thdt 
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the  sheriff  was  duly  served  in  the  said  order 
on  the       day  of  ,  and  at  the  same 

time  he  was  commanded  to  return  the  said 
attachment,  which  he  refused^  and  has  not 
yet  done.  It  was  therefore  prayed  that  the 
sheriff  of  may  stand  conunitted 

to  the  prison  of  the  Fleet,  for  not  obeying 
the  said  order,  whereupon  and  upon  hearing 
the  said  order  and  the  affidavit  of  read. 
It  is  orderod,  that  the  said  sheriff  do  return 
the  said  writ  on  or  before  the  1st  day  of 
August  next,  being  the  last  general  seal." 

In  the  other  case  fVyatt  v.  Austin  (13th 
of  May  1825),  the  order  of  the  Court  was, 
that  the  **  sheriff  do,  within  six  days  after 
notice  thereof,  return  the  said  writ  of  attach- 
ment so  directed  to  be  returned  by  him  as 
aforesaid,  or  in  default  thereof  that  the  said 
sheriff  do  stand  committed  to  His  Majesty's 
prison  of  the  Fleet." 

The  Master  of  the  Rolls  made  the 
order  in  the  form  used  in  the  case  of  Wyati 
V.  Austin^  and  directed  the  sheriff  to  pay 
the  costs  of  the  former  and  present  order. 

On  the  defendants'  solicitor  proceeding  to 
draw  up  the  order,  the  registrar  suggested 
a  difficulty  arising  from  the  service  of  the 
order  of  Uie  24th  of  October  last,  having 
been  made  on  the  deputies  of  the  under- 
sheriffs  instead  of  the  under-sherifib  them- 
selves, the  act  of  3  &  4  Will.  4.  c.  42.  s.  20, 
for  the  amendment  of  the  law,  being  sup- 
posed not  to  apply  to  the  service  of  writs 
issuing  out  of  the  courts  of  equity.  The 
matter  was  afterwards  amicably  arranged 
between  the  parties,  which  obviated  the  ne- 
cessity of  seeking  the  opinion  of  the  Court 
on  the  validity  of  the  objection. 


IIAM,V.C.^ 

ily21;       V 
.  18,  24.  J 


CHURCH  r.  MARSH. 
SAME  9.  WHAITES. 


WiGRAM, 

July 

Nov. 

Pauper — Costs — Service  of  Order, 

Prim^  £ftcie,  a  party  is  entitled  to  the  bene- 
fit  of  an  order  to  sue  in  form&  pauperis /rom 
t?ie  date  of  obtaining  the  order  ^  and  not  merely 
from  the  date  of  the  service.  But  tf  the 
pauper  has  been  gutUy  of  such  delay  as  shews 
mala  fides,  ex.  gr.  not  serving  the  order  tiU 
the  suit  is  about  to  be  decided  againet  himf 


the  Court  vfiU  treat  this  as  a  fraud  on  itself ^ 
and  will  hold  that  he  has  abandoned  the 
benefit  of  the  order  so  as  to  charge  him  with 
dives  costs. 

This  was  an  application  for  dives  costs 
against  a  pauper  plaintiff.  On  the  13th  of 
June  1843,  the  plaintiff  filed  his  bill  against 
the  defendant  Marsh,  and  on  the  14Ui  ob- 
tained the  common  order  for  liberty  to  sue 
in  formd  pauperis^  which  he  did  not  serve 
on  the  defendant  till  the  26th  of  June.  On 
the  24th  of  June  the  defendant  filed  a  de- 
murrer to  the  whole  bill,  which  the  plaintiff 
submitted  to,  by  not  setting  it  down  for 
argument  within  the  time  allowed  by  the 
34th  Order  of  the  26th  of  August  1841. 

Mr,  RonUlly,  for  the  defendant,  now  moved 
that  the  plaintiff  might  be  ordered  to  pay  to 
the  defendant  such  part  of  the  costs  of  the 
suit  as  were  incurred  previous  to  the  26th 
of  June,  being  the  date  of  the  service  of  the 
order  to  sue  in  fomd  pauperis.  He  con- 
tended, that  the  order  was  inoperative  till 
service,  and  after  service  would  not  operate 
retrospectively — 

Lorimery,  Lorimer^  1  Jac.  &  Walk.  284. 

Yimng  v.  SmUh,  3  Mad.  196. 

Peace  v.  Hodgson,  7  Sim.  347. 

Tayhr  v.  Harrison,  8  Sim.  21 :  affirm- 
ed on  appeal,  1  Myl.  &  Cr.  274. 

Dearman  v.  Wyehcy  4  Myl.  &  Cr.  550 ; 
8.  c.  9  Law  J.  Rep.  (n.s.)  Chanc.  76. 

Petty  V.  Lonsdale,  Ibid.  545 ;  s.  c.  9 
Law  J.  Rep.  (n.s.)  Chanc.  107. 

Leyburn  v.  Green,  2  Russ.  577. 

Bramsion  v.  Carter,  2  Sim.  458. 

Anon.  7  Ves.  222. 

Partridge  v.  Haycraft,  11  Ves.  570. 

Job  V.  Barker,  2  Swanst.  255. 

Askew  V.  Peddle,  10  Sim.  182. 

Doe  d.  EUisv,  Owen,  lOMee.  &  Wels. 
514;  s.  c.  12  Law  J.  Rep.  (n.s.) 
Exch.  53. 

Davenport  y,  Davenport,  1  Phil.  124; 
s.  c.  1 1  Law  J.  Rep.  (n.s.)  Chanc.  325. 

Mr,  C,  P,  Cooper,  contra. 

WiGRAM,  V.C. — An  order  obtained  by 
the  plaintiff  to  amend,  postpones  the  defen- 
dant's next  move.  But  if  the  defendant  has  no 
notice  of  the  order,  he  is  perfectly  regular  in 
taking  the  next  step  according  to  die  practice. 
When  the  Court  says,  an  oider  is  a  nullity 
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ontil  served,  it  means  in  this  sense,  that  if 
the  defendant  takes  a  step  before  it  is  served, 
the  plaintiff's  order  cannot  be  acted  upon ; 
because  the  defendant  has  regularly  taken  a 
step  which  is  inconsistent  with  the  plaintiff's 
order.  If  in  this  case  anything  had  been 
done  inconsistent  with  the  plaintiff's  order, 
I  should  follow  the  principle  of  those  cases. 
But  that  is  not  suggested.  If  the  order  then 
is  served  with  reasonable  diligence,  I  cannot 
see  why  it  should  not  take  effect  from  the 
date.  There  is  no  rule  of  practice  against 
it.  At  the  same  time,  if  the  plaintiff  kept 
it  in  his  pocket  for  a  long  time,  so  that  the 
defendant  had  been  improperly  led  into  ex- 
pense in  consequence  of  his  not  being  served 
with  it,  the  Court  might  hold  that  the 
plaintiff  had  abandoned  his  order ;  though 
I  cannot  allow  that  any  distinction  could 
properly  be  established  between  the  costs  of 
a  dives  and  a  pauper  suit.  There  is  nothing 
in  the  facts  of  this  case  to  raise  that  question. 
I  must  hold,  therefore,  that  the  plaintiff  has 
not  lost  the  benefit  of  the  order  to  sue  m 
formd  pauperis. 

Motion  refiuedj  with  costs. 

The  second  suit,  of  Church  v.  Whattes^ 
was  an  equitable  ejectment  bill  by  the  same 
plaintiff  as  in  the  former  suit,  suing  in  formd 
pauperis.  A  demurrer  was  filed  to  the 
whole  bill,  and  on  the  18th  of  November 
1843,  was  allowed  on  argument. 

Mr,  RomUhfy  for  the  demurrer,  then  ap- 
plied for  the  costs  of  the  suit,  on  the  ground, 
that  the  order  to  sue  in  formd  pauperis  had 
never  been  served,  and  he  cited  Ballard  v. 
Coding  (l). 

Mr,  fVatson,  contrd. 

Nov.  24. — WiGRAM,  V.C. — I  have  made 
extensive  inquiries  into  the  practice  in  cases 
of  this  nature.  In  the  case  before  the 
Master  of  the  Rolls,  Ballard  v.  Catling,  the 
party  had  obtained  an  order  to  sue  in  formd 
pauperis^  and  had  prosecuted  the  suit  to  the 
last  moment,  without  disclosing  the  order  he 
had  obtained,  and  then  produced  the  order, 
and  wished  to  be  exempted  from  costs ;  and 
the  Master  of  the  Rolls,  considering  the 
matter  to  be  in  the  discretion  of  the  Court, 
refused  to  allow  him  the  benefit  of  the  order. 


(1)  2  Ke«n,  606;   s.e.  7  Law  J.  Rep.  (n.s.) 
Chanc.  186. 


I  should  follow  that  decision  in  a  similar 
case.  The  rule  of  the  Court  is  settled  by 
the  cases  of  Rattray  v.  George  (2),  Roberts 
V.  Lhyd  (3),  Stafford  v.  Higginbotkam  (4), 
that  where  a  pauper  succeeds  it  is  discretion- 
ary in  the  Court  to  give  him  either  dives 
or  pauper  costs.  If  the  pauper  is  allowed 
to  keep  the  order  in  his  pocket,  he  will  take 
dives  costs,  if  successibl ;  if  he  fidls,  he  will 
daim  the  benefit  of  the  order  to  protect  him 
from  costs.  That  would  be  a  fhiud  on  the 
Court.  The  other  party  also  has  a  right  to 
know  that  he  is  contending  with  a  pauper. 
In  such  a  case  I  should  follow  Lord  Lang- 
dale's  rule.  But  there  is  no  mLepositivi 
juris  laid  down  by  Judges,  and  no  practice 
known  to  the  officers  of  the  Court,  to  lead 
to  the  supposition  that  the  order  is  inopera^ 
tive  until  service.  Where  a  case  occura  in 
which  there  is  no  possibility  of  mala  fides 
(though  I  should  reserve  to  myself  a  dis- 
cretion), I  should  hold  that  prhnd  facie  a 
pauper  was  entitled  to  the  benefit  of  the 
order  from  the  date  of  obtaining  it.  In  this 
case  there  does  not  appear  to  be  any  evi- 
dence of  mala  fides;  the  defendant  appeared 
and  put  in  a  demurrer  directly.  If,  however, 
the  defendant  wishes  to  argue  the  question 
oi  mala  fides,  he  may  have  it  put  in  the 
paper  to  be  spoke  to  on  that  point. 


Nov, 


M.R.       \ 
T,  10, 17./ 


EDMONDS  V,  PEAKE. 


Executor  —  Laches — Liability — Deposit 
— Auctioneer's  Insolvency — Agency, 

An  auctioneer,  in  goad  credit  and  exten- 
sive  business,  was  employed  by  executors  to  seU 
the  testator's  leasehold  estates.  Owing  to  ob- 
jections raised  by  the  purchasers*  solicitors,  the 
purchases  were  not  completed  until  six  months 
afterwards.  On  the  day  on  which  the  pur- 
chases were  completed,  the  auctioneer  failed 
to  attend  or  to  account  for  the  deposit  monies 
in  his  hands,  but  shortly  afterwards  admitted 
to  the  executors  his  inability  to  pay  the  amount 
due  from  him,  in  respect  of  such  deposits,  and 
promised  to  pay  the  same  shortly,  out  of 

(2)  16  Vas.  252. 

(8)  2  Bea.  376 ;  s.c.  7  Law  J.  Rep.  (n.s.)  Chaoe. 
115. 

(4)  2  Keen,  147;  s.c.  6  Law  J.  Rep.  (n.s.) 
Cbano.  814.— Vide  1  Dan.  Ch.  Pr.  47,  et  seq. 
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monies  coming  to  him  in  respect  of  a  sale  of 
large  property ^  which  he  was  about  to  effect. 
The  executorSf  by  the  advice  of  their  solici- 
tors, did  not  issue  legal  process  against  the 
auctioneer  until  two  months  after  the  time 
appointed  for  the  completion  of  the  purchases^ 
when  it  was  found  that  the  defendant,  being 
in  insolvent  circumstances,  had  absconded : 
"■^Held,  that  the  executors  were  not  liable  to 
make  good  the  loss  sustained  by  the  auc- 
tioneer's  insolvency. 

The  bin  was  filed,  seeking  the  adminis* 
tration  of  the  estate  of  John  Peake,  deceased, 
and  by  the  decree,  dated  the  16th  of  Febru- 
ary 1836,  the  Master  (inter  alia)  was 
directed  to  inquire,  and  state  what  sales 
had  been  made  of  Uie  leasehold  estates  of 
the  testator,  and  whether  any  and  what  de- 
posits were  left  in  the  hands  of  the  auctioneer, 
and  to  what  amount,  and  under  what  cir- 
cumstances. The  Master,  by  his  report, 
dated  the  5th  of  July  1843,  found  that  the 
whole  of  the  leasehold  estates  of  the  testator 
had  been  sold,  and  that  the  deposits,  amount- 
ing together  to  the  sum  of  6192.,  were  left  in 
the  himds  of  the  auctioneer,  Cooper,  imder 
the  following  circumstances :  viz.,  Thomas 
Griffith,  Richard  Hopkins,  and  William 
Mason  Cooper  formerly  carried  on  business 
in  the  borough  of  Southwark,  under  the 
firm  of  "  Griffith,  Hopkins  &  Cooper,*'  to  a 
very  large  extent,  and  were  considered  to  be 
men  of  high  character,  ability,  and  integrity. 
T.  Griffith  and  R.  Hopkins  severally  retired 
from  such  business  many  years  ago,  having 
each  amassed  considerable  fortunes  by  the 
exercise  of  such  business,  and  relinquished 
the  same  to  Cooper.  Messrs.  Griffith, 
Hopkins  &  Cooper  were  repeatedly  em- 
ployed by  the  testator  to  act  as  auctioneers 
on  his  behalf;  the  defendant  W.  Peake,  one 
of  the  executors,  frequently  employed  the 
firm  as  appraisers,  to  act  on  his  behalf. 
After  the  retirement  of  his  two  partners. 
Cooper  continued  to  carry  on  a  very  exten- 
sive business  as  an  auctioneer,  down  to  the 
month  of  January  1832,  and  was  considered 
by  people  in  his  neighbourhood  to  be  a 
person  of  integrity  and  credit,  and  enjoyed 
a  good  reputation.  On  the  30th  of  May 
1831,  the  leasehold  estates  were  sold,  by 
public  auction,  by  Cooper,  who  received 
from  the  purchasers  deposit  monies,  amount- 
ing to  6192. ;  delays  occasioned  by  the  soli- 


citors of  the  several  purchasers  prevented  the 
completion  of  the  sides  until  the  commence- 
ment of  the  month  of  December  1831.  On 
the  7th  of  that  month,  the  solicitors  of  the 
defendants,  the  executors,  wrote  a  letter  to 
Cooper,  apprising  him  that  the  then  next 
Monday  (being  the  12th  of  December  1831) 
was  fixed  for  a  meeting  to  complete  the 
sales,  and  requesting  his  attendance.  On 
the  9th  of  December  1831,  Cooper  called 
on  the  defendants*  solicitors,  and  stated  to 
them  that  the  executors  wished  to  put  a 
distress  into  one  of  the  houses  for  rent,  but 
that  the  time  allowed  by  law  to  the  tenant 
to  replevy  would  not  elapse  before  the  time 
fixed  for  the  completion  of  the  purchase,  and 
therefore  that  the  appointment  must  be  post- 
poned. The  completion  of  the  purchases 
was  accordingly  postponed  to  and  effected 
on  the  17th  of  December  1831,  at  the  office 
of  the  executors'  solicitors  ;  but  Cooper  not 
attending,  the  solicitors  of  the  defendants, 
by  their  direction,  sent  a  derk  over  to 
the  office  of  Cooper,  to  remind  him  of  the 
meeting,  and  to  request  his  attendance, 
but  he  did  not  come  to  the  meeting.  The 
several  purchasers  completed  their  pur- 
chases, and  paid  interest  on  the  balance  of 
their  respective  purchase-monies  up  to  the 
17th  day  of  December;  on  the  21st  of 
December  1831,  the  executors*  solicitors 
wrote  a  letter  to  Cooper,  expressing  their 
surprise  that  he  did  not  attend  the  meeting 
on  the  17th  instant,  to  complete  the  sales, 
and  the  more  so  as  it  was  at  his  own  instance 
that  that  time  was  fixed,  and  stating  that 
the  executors  had  appointed  the  following 
day,  at  eleven,  to  meet  him  at  their  office. 
On  the  22nd  of  December  1831  the  defen- 
dants met  at  their  solicitors'  office,  when 
one  of  the  sons  of  Cooper'  attended,  and 
informed  the  defendants  that  Cooper  had 
made  large  advances  on  the  fidth  of  the 
completion  of  the  sale  of  an  estate,  and 
that,  until  he  received  the  money,  he 
could  not  pay  over  the  balance  of  the 
deposits,  and  promised  the  defendants  to 
send  Cooper's  accounts  to  their  solicitors 
on  the  following  day.  On  the  30th  day  of 
December  1831,  Cooper  met  the  defendants 
at  the  office  of  their  solicitors,  and  produced 
his  account,  when  the  same  was  examined^ 
and  some  errors  which  appeared  in  it  were 
pointed  out  for  correction,  and  Cooper  was 
then  required  to  pay  the  balance  due  on  such 
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account,  but  in  answer  thereto  he  stated 
his  inability  to  do  so  at  that  time,  but  that 
he  had  the  sale  of  a  large  property  in  hand, 
from  which  he  should  shortly  receive  a  con- 
siderable sum,  and  should  then  be  able  to 
pay  the  balance  due  from  him.  The  defen- 
dant, W.  Peake,  consulted  with  his  soli- 
citors several  times  between  the  SOth  day  of 
December  1831  and  the  21st  day  of  January 
1882,  on  the  best  means  of  obtaining  pay- 
ment of  the  balance  due  from  Cooper,  and  on 
the  21st  day  of  January  1832,  the  defendants' 
solicitors  sent  the  following  letter  to  him, 
viz., — **  Mr.  Cooper,  auctioneer,  Blackman 
Street.— St.  Mildred's  Court,  Jan.  21, 1832. 
— Sir,  We  are  much  disappointed  that,  as 
yet,  no  arrangement  has  been  made  for  pay- 
ment of  the  deposits  received  on  the  sales 
of  the  late  John  Peake's  property.  We 
cannot  allow  things  to  remain  in  this  state. 
If,  therefore,  you  do  not  come  to  a  satis- 
£Bu:tory  settlement,  we  shall  be  compelled 
to  adopt  coercive  measures  against  you 
immediately."  Cooper  did  not  send  any 
answer  to  the  last-mentioned  letter,  and  the 
defendants  frequently  consulted  with  their 
solicitors  after  they  had  written  the  last- 
mentioned  letter,  on  their  being  unable 
to  see  Cooper  or  obtain  payment  of  the 
balance  due  frt>m  him,  and  the  defendants 
instructed  their  solicitors  to  issue  a  bailable 
writ  against  Cooper,  in  the  county  of  Surrey, 
where  it  was  considered  that  he  was  most 
likely  then  to  be  found,  and,  in  pursuance  of 
such  instructions,  on  the  1 4th  of  March  1 832, 
a  -writ  of  capias,  directed  to  the  sheriff  of  Sur- 
rey, was  issued  against  Cooper,  for  the  pur- 
pose of  arresting  him,  for  the  balance  due 
from  him,  in  respect  of  the  deposits,  less  his 
charges,  and  a  warrant  was  placed  in  the 
hands  of  a  very  active  oiBcer,  to  execute, 
but  the  officer  was  never  able  to  discover 
Cooper.  The  defendants  were  much  en- 
gaged in  the  month  of  January  1832,  with 
the  preparation  of  their  accounts,  relating  to 
the  estate  of  the  testator,  which  were  very 
voluminous,  and  which  the  defendant,  W. 
Edmonds,  had  applied  for  in  a  very  per- 
emptory manner.  The  defendants  were 
unable  to  discover  where  Cooper  was  for  a 
period  of  upwards  of  six  years,  but  had 
lately  found  that  he  left  his  residence  in 
Blackman  Street  aforesaid  on  some  day  in 
the  last  week  in  January  1832,  and  went  to 
Gravesend,  and   subsequently  into   divers 


parts  of  England,  where  he  continued  to 
secrete  himself  for  upwards  of  six  years ; 
and  Cooper  was  not,  at  the  time  of  the  com- 
pletion of  the  said  sales,  or  at  any  time 
subsequent,  in  circumstances  to  pay  the 
balance  due  from  him,  and  he  was  some 
time  since  in  the  employ  of  one  Mr.  Cock- 
erel], and  was  then,  and  for  some  time  past 
had  been  in  the  employ  of  Mr.  Pugh,  auc- 
tioneer, in  Blackman  Street,  Borough,  at  a 
small  weekly  stipend. 

The  question  was,  whether  the  defen- 
dants, the  executors,  were  to  be  held  re- 
sponsible for  the  loss  of  the  deposit  monies 
arising  from  the  insolvency  of  Cooper. 

Mr,  Pemberton  Leigh  and  Mr,  WilliamSt 
for  the  plaintiffs,  contended,  that  after  the 
month  of  May  1831,  when  the  estates  were 
sold,  the  deposit  ought  not  to  have  been 
allowed  to  remain  in  the  hands  of  Cooper ; 
that  executors  could  only  be  released  from 
responsibility  incases  like  the  present,  where 
they  had  shewn  the  utmost  diligence  to  pro- 
cure payment  of  the  money;  that  at  all 
events,  bailable  process  at  law  ought  to 
have  been  resorted  to  on  the  17th  of  De- 
cember, instead  of  which,  on  the  21st  of  the 
month  of  January  following,  and  not  earlier, 
the  solicitors  of  the  executors,  for  the  first 
time,  send  Cooper  a  written  notice  of  their 
intention  to  institute  coercive  measures 
against  him,  in  respect  of  the  deposit  monies, 
which  caused  him  immediately  to  abscond, 
the  writ  of  capias  not  having  been  issued 
against  Cooper  until  after  the  expiration  of 
nearly  two  months  from  the  date  of  the 
notice ;  and  that  the  executors  ought,  on 
the  30th  of  December  1831,  at  all  events,  to 
have  required  from  Cooper,  as  a  security 
for  payment  of  the  deposit  monies,  an  assign- 
ment of  the  sum  of  money  which  he  alleged 
he  shoidd  shortly  receive  in  respect  of  the 
sale  of  a  large  property. 

Mr,  G,  Turner,  for  defendants  in  the 
same  interest  with  the  plaintiffs,  left  the 
point  to  the  discretion  of  the  Court. 

Mr,  Tinney,  for  the  executors,  contended, 
that  the  defendants  were  not  in  a  situation 
to  demand  security  from  Cooper,  until  after 
December  1831,  at  which  time  there  existed 
no  reason  for  supposing  him  to  be  insolvent ; 
that  if  security  had  been  required  of  Cooper, 


Digitized  by 


Google 


16 


COURTS  OF  CHANCERY 


he  would  only  have  absconded  the  sooner ; 
that  the  solicitors  and  agents  of  the  defen- 
dants had  taken  that  course  which,  under 
existing  circumstances,  was  deemed  advis- 
able ;  and  the  only  question  was,  whether 
the  Court  would  disapprove  of  the  judgment 
exercised  by  the  executors,  through  the 
agency  of  their  solicitors,  in  the  course 
adopted  by  them  to  obtain  payment  of  the 
deposit  monies  in  Cooper's  hands. 

The  Master  of  the  Rolls,  after  stat- 
ing that,  until  the  purchases  were  com- 
pleted, the  deposit  monies  remained  in  the 
hands  of  the  auctioneer,  as  the  agent  for 
both  the  vendors  and  purchasers,  said,  that 
the  only  question  was  as  to  the  conduct  of 
the  executors  in  the  month  of  December 
1831 ;  that,  from  the  17th  of  December 
1 831 ,  the  monies  belonged  to  the  executors ; 
that  the  non-attendance  of  the  auctioneer  on 
that  day,  at  the  meeting  held  for  the  com- 
pletion of  the  purchases,  was  a  circumstance 
exciting  some  suspicion,  and  that  the  state- 
ment by  his  son,  on  the  22nd  of  the  same 
month,  was  very  unsatis&ctory ;  that  the 
question  whether  the  course  pursued  by  the 
executors  was  a  prudent  one,  depended  on 
the  credit  in  which  the  auctioneer  stood  at 
the  time ;  that  it  might,  under  the  circum- 
stances, have  been  the  most  prudent  course 
for  the  executors  to  forbear  legal  proceedings 
against  the  auctioneer,  inasmuch  as  it  was 
dear  that,  in  the  month  of  January  1832,  he 
had  not  the  means  of  paying  the  amount 
due  from  him ;  that,  possibly,  the  monies 
had  been  lost  not  by  reason  of  the  employ- 
ment of  the  individual,  but  from  the  execu- 
tors not  having  adopted  more  vigorous 
measures  against  him,  and  yet,  possibly,  the 
monies  might  have  been  lost  at  all  events ; 
that,  primd  facie,  the  executors  were  liable 
for  the  loss  sustained. 

Nov.  17. — On  this  day  his  Lordship  said, 
that,  as  the  executors  had  proceeded  under 
professional  advice,  and  had  employed  agents 
to  act  for  them  in  the  trust,  he  could  not, 
in  the  absence  of  any  case  where  executors 
in  a  case  similar  to  the  present  had  been 
held  responsible,  charge  the  defendants  with 
the  loss  sustained. 


} 


JONES  r.  JONES. 


v.c. 

Nov.  3. 

Legacy — Vesting  of  Shares, 

A  testator  bequeathed  a  sum  of  money ,  in 
trust,  for  ?Us  son  for  life,  and,  after  his  deaths 
to  be  divided  between  the  children  of  his  son, 
when  they  should  attain  twenty-one ;  and  in 
ease  any  of  the  children  should  die  before 
their  shares  became  payable,  leaving  issue, 
then  their  shares  to  go  to  their  issue :  but  in 
case  they  should  die  before  their  shares  should 
become  payable,  leaving  no  issue,  then  their 
shares  to  be  divided  amongst  the  survivors : 
— Held,  that  the  words  *' becoming  payable" 
meant  attaining  twenty  ^one,  and  that  a  grand' 
son  of  the  testator  who  attained  twenty-one, 
but  died  before  his  father,  took  a  vested  in^ 
terest  in  the  fund. 

John  Jones,  by  his  will,  dated  the  9th  of 
April  1803,  gave  and  bequeathed  to  his 
executors  the  sum  of  10,000^.,  to  be  raised 
out  of  his  estate  and  effects,  upon  trust,  to 
pay  the  dividends,  interest,  and  annual  pro- 
duce unto  his  son,  John  Lloyd  Jones,  during 
his  life,  and  after  his  decease,  upon  trust,  to 
pay  the  dividends,  interest,  and  annual  pro- 
duce of  one-half  part  thereof  unto  the  wife 
of  the  said  J.  L.  Jones  during  her  life,  and 
upon  further  trust  to  pay  and  apply  the 
other  half  part  of  the  said  stocks,  fhnds,  and 
securities,  and  the  accruing  dividends,  in- 
terest, and  produce  thereof,  and  also  of  the 
said  half  part  of  such  stocks,  funds,  or  secu- 
rities, the  dividends,  interest,  and  annual 
produce  whereof  was  directed  to  be  paid  to 
the  wife  of  the  said  J.  L.  Jones  during  her 
life  as  aforesaid,  from  and  after  her  de- 
cease, unto  and  amongst  all  and  every  the 
child  and  children  of  the  said  J.  L.  Jones 
lawfully  to  be  begotten,  share  and  share 
alike,  as  tenants  in  common,  when  and  as 
they  should  severally  attain  their  respective 
ages  of  twenty-one  years.  And  in  case  any 
of  the  said  children  should  happen  to  die 
before  his,  her,  or  their  share  or  shares 
should  become  payable,  leaving  lawful  issue, 
then  the  share  or  shares  of  him,  her,  or 
them  so  dying  should  go  and  be  paid  unto 
and  amongst  such  his,  her,  or  their  respec- 
tive issue  equally,  share  and  share  a&ke. 
But  in  case  any  of  the  said  children  should 
happen  to  die  before  his,  her,  or  their  share 
or  shares  shoidd  become  payable,  leaving  no 
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lawful  issue,  then  the  share  or  shares  of  him, 
her,  or  them  so  dying  should,  from  time  to 
time,  go  and  be  paid  to  and  amongst  the 
survivors  and  survivor  of  them,  at  such  time 
or  times  as  his,  her,  or  their  original  share 
or  shares  should  respectively  become  pay-* 
able  as  aforesaid.  But  in  case  the  said 
J.  L.  Jones  should  have  no  child  or  children, 
or,  having  such,  they  should  all  die  under 
age  and  without  issue,  then  the  said  stocks, 
fimds,  and  securities  to  sink  into  the  residue 
of  his  personal  estate,  and  be  disposed  of  as 
after  mentioned.  The  will  also  contained 
a  proviso  that,  in  case  the  said  J.  L.  Jones 
should  happen  to  die,  leaving  a  child  or  chil- 
dren, or  die  issue  of  any  deceased  child  or 
children,  under  the  age  of  twenty-one  years, 
it  should  be  lawful  for  the  trustees  to  apply 
the  said  dividends,  &c.  to  which  such  child 
or  children,  or  the  issue  of  such  deceased 
child  or  children,  respectively  would  become 
entitled,  on  their  severally  attaining  the  age 
of  twenty-one  years,  for  their  maintenance 
and  education. 

John  Lloyd  Jones,  the  testator's  son,  died, 
leaving  five  chUdren.  Four  only  attained 
twenty-one,  the  eldest  of  whom,  J.  L.  Jones, 
died  in  the  lifetime  of  his  father,  J.  L.  Jones 
the  elder,  having  had  one  child,  who  died 
before  him,  an  in&nt. 

The  bill  was  filed  by  the  trustees  of  the 
will,  for  the  purpose  of  obtaining  the  opinion 
of  the  Court  whether  J.  L.  Jones  the 
younger,  who  attained  twenty-one,  but  died 
in  the  lifetime  of  his  £ither,  took  a  vested 
interest  in  the  10,000Z.,  in  which  case  his 
representative  would  become  entitled  to  a 
fourth  part  of  it ;  or  whether  the  legacy 
became  divisible  between  the  three  other 
children  of  J.  L.  Jones  the  elder. 

Mr.  Teed  appeared  for  the  trustees. 

Mr,  BeiheU  and  Mr.  RomUhf,  for  the 
three  surviving  children  of  J.  L.  Jones  the 
elder. — ^This  is  not  a  gift  of  money  to  be 
paid  at  twenty-one,  wi&  a  gift  over  simpli^ 
eUeVy  in  the  event  of  any  dying ;  but  there  is 
a  substitution  of  such  as  should  die  leaving 
issue.  There  cannot,  therefore,  be  a  pre- 
sumption on  the  part  of  the  Court,  that  it 
was  the  intention,  that  any  ^hild  dying  in 
the  lifetime  of  the  parent  ^ould  go  unpro- 
vided for.  Here,  the  meaning  of  the  words 
is  very  clear.  There  is  a  direction  to 
trustees  to  pay  the  dividends  to  the  father 
New  Series,  XIII.— Chanc. 


for  life,  then  the  dividends  of  a  moiety  to 
the  wife,  and  the  other  moiety,  as  well  as 
the  accruing  moiety  upon  the  death  of  the 
wife,  amongst  all  the  children  as  tenants  in 
common,  as  they  should  attain  twenty-one ; 
and  in  case  any  of  the  children  should 
happen  to  die  before  his,  her,  or  their  share 
should  become  payable,  leaving  issue,  then 
the  share  of  such  child  or  children  so  dying 
to  be  divided  amongst  their  children  equally ; 
but  in  case  any  child  should  die  leaving  no 
children,  then  his  or  her  share  should  go 
amongst  the  survivors  of  the  children  at  the 
time  such  share  should  become  payable. 
The  language  here  is  quite  intelligible  ;  and 
the  only  cases  for  departing  from  the  rule 
of  adhering  to  the  precise  words  of  the  tes- 
tator, are  those  of  parent  and  child,  and 
child  not  being  provided  for.  This  dispo- 
sition must  be  taken  according  to  the  plain 
words:  there  is  nothing  ambiguous  about 
them.  The  Court  is  not  called  upon  to  take 
away  property  from  a  child;  but  to  say, 
that  the  testator  meant  such  a  class  of  grand- 
children as  should  survive  the  child.  There 
is  no  reason  for  giving  the  words  the  indul- 
gent construction  contended  for ;  and  it  is 
clear,  that  the  share  of  any  child  not  surviv- 
ing the  parent,  would  go  to  the  surviving 
children.  If  the  sentence  had  stopped  at 
**  when  they  should  attain  twenty-one  years,*' 
no  doubt  the  shares  would  have  been  vested ; 
but  the  subsequent  words  alter  that  mean- 
ing, "  before  the  share  shoidd  become  pay- 
able." This  must  be  an  executory  bequest, 
which  is  to  go  over  in  the  event  of  the  death 
of  a  child  in  the  life  of  the  parent.  In  Hervey 
V.  M*LaughUn  (1),  which  is  similar  to  the 
present  case,  a  share  was  held  to  be  vested, 
subject  to  be  divested. 

Cases  dted — 

Emperor  v.  Rolfe,  1  Yes.  sen.  208. 
Hope  V.  Lord  CUfden,  6  Yes.  499. 
PowU  V.  Burdetty  9  Ibid.  428. 
Bright  v.  Rowe,  3  Myl.  &  K.  316. 
BieUfield  v.  Record,  2  Sim.  354. 
Hervey  v.  McLaughlin,  1  Price,  264. 

Sir  Charles  WethereU  and  Mr,  PrescoU 
White,  for  the  representative  of  the  child 
who  attained  twenty-one,  and  died  in  the 
life  of  the  testator. 

(1)  1  Price,  264. 
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The  Vice  Chancellor. — ^The  only  ques- 
tion is,  whether  the  word  "  payable  "  is  not 
equivalent  to  attaining  twenty-one.  Sup- 
pose there  had  been  two  children  of  J.  L. 
Jones  the  elder,  and  one  had  died  before 
attaining  twenty-one,  and  one  had  died  after 
attaining  twenty-one,  and  one  had  children, 
and  the  other  had  not  had  children,  in  that 
case  there  would  have  been  no  gift  over.  Here, 
there  is  first  a  gift  to  children  in  the  event 
of  their  attaining  twenty-one ;  then  the  next 
clause  is,  if  any  child  should  die  before  the 
share  should  become  payable,  leaving  issue ; 
and  then  in  case  they  should  die  before  the 
shares  become  payable,  leaving  no  issue, 
the  shares  to  be  paid  to  the  survivors ;  but 
if  J.  L.  Jones  should  have  no  children,  or 
having  such  they  should  all  die  under  age, 
and  without  issue,  then  the  fund  is  to  sink 
into  the  residue ;  therefore,  the  only  ques- 
tion is,  whether,  "  becoming  payable"  means 
payable  at  twenty-one  ;  and  my  opinion  is 
that  it  does.  The  share  of  J.  L.  Jones  the 
younger  was,  therefore,  vested,  and  his  repre- 
sentatives became  entitled  to  one-fomth  part. 


11./ 


ABRAHAM  V.  HANNAY. 


v.c 

Nov, 

Parties — Demurrer — Banking  Company 
^—■Partnership, 

The  plaintiff  being  a  shareholder  in  a 
banking  company,  which  had  ceased  its 
banking  operations,  filed  a  bill  against  the 
public  officer  and  directors  of  the  com- 
pany, praying  that  an  account  of  the  trans- 
actions of  the  company  might  be  taken,  so  as 
to  ascertain  the  plaintiff^ s  share  of  the  pro- 
fits and  in  the  capital  of  the  company,  and 
that  such  share  might  be  set  off  against  what 
was  due  from  him  to  the  bank: — Held,  upon 
demurrer  for  want  of  parties,  that  the  bill  in 
effect  prayed  a  dissolution  of  partnership, 
which  could  be  had  only  in  the  presence  of 
all,  and  not  part  of  the  members  of  the 
company. 

The  bill  stated,  that  the  plaintiff,  being 
desirous  of  opening  a  banking  account 
with  the  Marylebone  Joint-stock  Bank- 
ing Company,  and  to  obtain  credit,  to  the 
extent  of  1,000/.  from  the  said  banking 
company,  gave  a  bond  to  the  company,  in 
the  sum  of  2,000Z.,  in  which  Samuel  Cox 


and  James  Dew  joined,  which  bond  was 
executed  in  fiEivour  of  the  defendant  David 
Hannay,  one  of  the  registered  public  officers 
of  the  said  company,  for  the  purpose  of 
securing  to  them  what  might  become  due 
from  the  plaintiff  to  the  said  company:  that 
the  plaintiff  thereupon  opened  an  account 
with  the  said  banking  company,  and  had  an 
open  and  current  account  with  them  from 
the  5th  of  October  1836,  until  the  said  com- 
pany suspended  its  banking  operations,  and 
that  such  account  had  never  been  finally 
settled:  that  in  April  1837  the  plaintiff 
became  a  proprietor  or  shareholder  in  the 
said  banking  company,  and  continued  to  be 
such  shareholder  until  the  company  suspend- 
ed its  banking  operations  :  that  the  plain- 
tiff became  entitled,  as  such  shareholder,  to 
considerable  sums  of  money  for  his  share  in 
the  profits  made  by  the  company,  which 
sums  he  had  never  received,  but  it  was 
agreed  that  he  should  have  credit  for  the 
same  in  his  account  with  the  banking  com- 
pany, and,  in  fact,  some  insufficient  sums  of 
money,  on  account  of  such  profits,  had,  in 
pursuance  of  such  agreement,  been  carried 
to  plaintiff's  credit  in  such  account :  that 
if  an  account  were  taken,  it  would  appear 
that  the  plaintiff  was  not  indebted  in  any 
sum  of  money  to  the  said  company,  on  the 
balance  of  the  account. 

The  bill  then  stated,  that  D.  Hannay  had 
brought  an  action  at  law  against  S.  Cox  on 
the  bond,  and  had  recovered  the  sum  of 
556/. :  that  the  defendants  alleged  the  ac- 
count between  the  banking  company  and 
the  plaintiff  had  been  regularly  kept,  and 
that  the  said  sum  of  5551,  was  justly  due  to 
them.  The  bill  prayed  that  an  account 
might  be  taken  of  the  dealings  and  transac- 
tions of  the  said  company,  up  to  the  time 
when  the  company  ceased  to  carry  on  busi- 
ness as  aforesaid,  so  as  to  ascertain  the 
plaintiff's  share  of  the  gains  and  profits 
thereof;  and  that  the  plaintiff  might  have 
credit  for  his  share  in  the  profits  and  in  the 
capital  of  the  company,  and  that  an  account 
might  be  taken  of  all  die  plaintiff's  dealings 
and  transactions  with  the  company ;  and  that 
the  balance  thereof  might  be  paid  to  the 
plaintiff,  and  the  bond  delivered  up  to  be 
cancelled;  and  for  an  injunction  to  restrain 
the  said  D.  Hannay  from  entering  up  judg- 
ment in  the  action  at  law. 

After  this  bill  was  filed,  an  ex  parte  in- 
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junction  was  granted  by  the  Vice  Chancellor 
of  England,  on  the  7th  of  July  1843,  to 
restrain  the  defendant  Hannay  from  enter- 
ing up  judgment  in  the  action,  and  to  re- 
strain the  defendant  Cox,  the  plaintiff's 
surety,  from  paying  the  said  sum  of  555^. 
On  the  13th  of  July,  upon  motion  to  dis- 
solve this  injunction  by  the  defendant,  the 
injunction  was  continued. 

Between  the  time  the  notice  of  motion  to 
dissolve  the  injunction  was  given,  and  the 
time  the  motion  was  heard,  the  defendant 
filed  a  demurrer  for  want  of  equity,  and  that 
the  partners  in  the  partnership  of  the  Mary- 
lebone  Joint-stock  Banking  Company  were 
necessary  parties  to  the  bill.  This  demurrer 
was  submitted  to,  and  the  bill  was  amended 
so  £ur  as  to  make  the  directors  of  the  said 
company  parties  defendants,  and  an  order 
was  obtained  for  that  purpose. 

When  the  case  came  on,  upon  motion  to 
dissolve  the  injunction,  his  Honour,  in  giv- 
ing judgment,  said,  "  On  looking  particu- 
larly at  the  80th  section  of  the  partnership 
deed(l),  it  appears  to  me,  that  the  clause 
is  framed  short  of  what,  if  there  had  been 
more  consideration,  would  have  been  the 
form  of  the  clause.  As  it  stands,  the  clause 
is  made  applicable  to  the  case  where  some 
proprietor,  officer,  or  trustee,  is  sued  at  law. 
The  case  that  has  actually  happened  is  that 
of  a  surety  of  a  trustee,  proprietor,  or  officer 
being  sued  at  law.  That  is  the  case ;  and 
therefore  the  clause,  in  order  to  hit  the  case, 
should  have  been  constructed  in  this  way.  It 
should  have  been  stated,  that  no  proprietor, 
officer,  or  trustee,  of  or  in  the  said  company, 
who  or  whose  surety  should  be  sued ;  and 
then  it  should  have  introduced,  after  the 
word  '  sued,'  which  subsequently  occurs, 
'  on  the  ground  that  the  party  so  sued,  or 
the  party  whose  surety  is  sued.'    Then  you 

(1)  80th  section  of  the  iodenture  of  partnership. 
— ••  That  no  proprietor  or  officer  of  or  in  the  said 
company,  who  shall  be  sued  at  law  for  the  recovery 
of  snjr  debt  due  from  him,  or  for  any  other  liability 
to  the  said  company,  or  on  any  other  account  or 
transaction  whatsoever,  relating  to  the  said  com- 
pany  or  co-partnership,  shall  frustrate,  impede, 
delay,  or  defeat  any  such  action  or  suit,  on  the 
ground  that  the  party  so  sued  is  a  partner  or  pro- 
prietor of  or  in  the  said  company ;  nor  shall  any 
party  so  sued  file  any  bill  in,  or  otherwise  apply  to 
any  court  of  equity,  on  the  ground  aforesaid,  for  the 
purpose  of  obtaining  an  injunction  from  such  court 
against  further  prooeedmgs  in  or  with  any  such 
action  or  suit  at  law." 


would  hit  the  case;  but  the  clause,  as  it 
stands,  is  short  of  the  case  of  a  bond  being 
given,  or  other  security  being  given,  by  the 
proprietor,  officer,  or  trustee,  with  sureties ; 
and  it  does  not  apply  to  the  case  where  the 
action  is  brought  against  the  surety.  That 
is  my  opinion,  and  therefore  that  objection 
to  the  injunction  appears  to  me  to  £ul ;  but, 
on  the  other  ground,  I  must  say,  that  what- 
ever may  be  the  merits  of  this  case,  it  strikes 
me  that  I  should  be  introducing  a  most  dan- 
gerous alteration  in  the  strict  law  of  this 
Court,  if  I  allow,  in  effect,  an  account  to  be 
taken  on  affidavit,  because  the  substance  of 
this  case  is,  that  there  is  such  a  sum  due, 
and  so  on.  Now,  my  opinion  is,  that  I  am 
'not  at  liberty  to  look  at  affidavits  or  items 
of  account  for  the  purpose  of  determining 
the  state  of  the  account,  and  therefore  I 
shall  continue  the  injunction,  on  the  party 
paying  into  court  the  sum  which  is  recovered 
in  the  action." 

The  cause  now  came  on  upon  the  de- 
murrer of  two  of  the  defendants,  on  the 
ground  of  want  of  equity  and  want  of  par- 
ties; and  it  set  forth  that  the  partners  in 
the  banking  company  were  necessary  parties 
to  the  biU. 

Mr,  Stuart  and  Mr.  Wood,  in  support  of 
the  demurrer. — The  plaintiff  is  not  entitled 
to  have  the  account,  asked  by  his  bill,  unless 
all  the  partners  in  ^e  bankmg  company  are 
present.  The  bill  is  filed  on  behalf  of  the 
plaintiff  and  four  or  ^ve  persons,  directors 
of  the  company,  but  does  not  make  the 
partners  in  the  bank  parties,  nor  does  it 
state  any  reason  for  not  doing  so.  The  bill 
states,  that  the  plaintiff  opened  an  account 
with  the  company,  which  has  never  been 
finally  settled,  and  that  Hannay  has  com- 
menced an  action  against  the  surety  of  the 
plaintiff,  and  has  recovered  the  sum  of  555/. ; 
and  the  question  now  is,  whether  a  partner 
in  a  joint-stock  bank  can  file  a  bi)l  against 
the  directors  in  that  company,  to  wind  up 
the  whole  affiurs  of  the  bank,  and  have  an 
account  taken,  without  making  all  the  part- 
ners in  the  company  parties ;  it  cannot  be 
contended,  that  serving  the  public  officer  of 
the  company  is  sufficient,  because  it  has 
already  been  decided,  that  suing  a  public 
officer  only  refers  to  strangers  suing,  not  to 
a  shareholder  of  the  bank  suing,  as  here  (2). 

(2)  See  Seddon  ▼.  Connell.  10  Sim.  58 ;  s.  c. 
9  Law  J.  Rep.  (n.s.)  Chaoc  341. 
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Mr^  Wakefield  and  Mr.  Lavaiy  conM. — 
There  is  nodiing  in  the  clause  of  the  part- 
nership deed  which  can  prevent  the  plaintiff 
from  demanding  to  set  off  what  is  owing  to 
him,  in  respect  of  profits  in  the  concern, 
against  what  may  be  due  from  him  to  the 
bank ;  and  the  plaintiff,  who  is  a  member  of 
the  company,  is  entitled  to  have  an  account. 
It  is  provided,  by  the  act  of  parliament,  that 
the  company  may  be  sued  by  its  public 
officer;  here  there  is  something  more  in 
favour  of  that  method ;  the  bond  was  actually 
taken  in  the  name  of  the  public  officer,  and 
the  public  officer  sues  upon  that  bond.  If 
the  company  appoint  a  public  officer,  it  is  as 
much  as  telling  the  Court,  that  the  partners 
in  the  bank  are  too  numerous  to  sue  by 
themselves,  which  is  sufficient  reason  for  the 
plaintiff  not  making  them  all  parties.  The 
bill  is,  therefore,  substantially  against  all 
the  members  of  the  company. 

The  Vice  Chancellor. — "What  is  asked 
is,  in  effect,  a  dissolution  of  the  company ; 
it  is  asked,  that  an  account  may  be  taken  up 
to  the  time  at  which  the  company  ceased  to 
carry  on  business,  and  that  the  plaintiff  may 
have  credit  for  what  should  be  found  due 
on  his  share  of  the  profits  of  the  bank. 
It  is  new  to  me,  that  where  a  dissolution  of 
the  company  is  asked,  it  can  be  had  in 
the  presence  of  some  only,  and  not  all,  the 
members  of  the  company.  The  demurrer 
must  therefore  be  allowed. 


without  reference  to  those  books,  they  were 
unable  to  answer  the  interrogatories : — Held, 
that,  as  they  were  entitled  to  denumd  an  in- 
spection of  the  books,  they  must  enforce  that 
right,  and  that  their  answers  were  insuf* 
ficient. 

In  1826  the  Duke  of  York  granted  a 
lease  of  certain  mines  within  the  province 
of  Nova  Scotia,  which  had  been  demised 
to  him  by  George  IV.,  subject  to  the  pay- 
ment of  the  rents  and  royalties  which  were 
payable  by  the  Duke  of  York  to  the  Crown, 
and  also  of  2-12ths  of  the  profito  which 
should  be  made  in  each  year  by  working 
the  mines.  The  lessees  named  in  the  lease 
finom  the  Duke  of  York  were  the  four 
defendants,  of  whom  one  had  died  since 
the  suit  was  commenced.  A  question  had 
arisen  whether  certain  mines  in  Cape  Breton 
were  included  in  the  demise,  as  being  within 
the  province  of  Nova  Scotia  ;  and  this  bill 
was  filed  against  the  lessees  and  the  At- 
torney General,  and  prayed  for  a  declaration 
that  the  Mines  in  Cape  Breton  were  com- 
prised in  the  lease,  and  that  the  plaintiffs 
were  entitled  to  the  share  of  the  profits,  and 
to  the  rents  and  royalties  reserved  by  the 
lease,  and  for  accounts  of  the  profits. 

The  defendants  were  the  trustees  of  the 
General  Mining  Association,  and  were  also 
shareholders  and  directors  of  the  company, 
and  had  taken  the  lease  in  that  character, 


although  they  were  not  so  described  in  the 
lease. 

^    — - —   /^i/'v  •  ^•^    ^^  ^^^'^  *^®  cause  came  on  to  be  heard, 

L.C.      ^/Tc^t'vc^  ^^^^^^^^^i^JrZ^Biid  a  decree  was  then  made  in  feivour  of 

the  plaintiffs,  and  the  accounts  which  were 
asked  for  by  the  bill  were  directed  to  be 
taken. 

In  1838  another  bill  was  filed  for  similar 
relief  with  regard  to  mines  in  the  other  parts 
of  Nova  Scotia. 

It  was  provided  by  the  lease  that  accounts 
should  be  kept  to  shew  the  amount  of  the 
profits  of  the  mines,  which  accounts  the 
Duke  of  York  was  to  have  liberty  to  inspect 
and  copy,  and  also  that  a  nominee  of  the 
Duke  of  York,  or  his  representatives,  should 
act  as  a  director  of  the  company. 

By  the  deed  of  settiement  of  the  associa- 
tion, it  was  provided  that  each  proprietor 
should  be  at  liberty  to  inspect  the  books  for 
twenty-one  days  titer  each  yearly  meeting. 

Interrogatories  were   exhibited   by  the 


May  29;   V     taylor  c.  rundell. 
Nov.  15.  ) 

Practice. — Pleading — Answer  ^-^  Inspec- 
tion of  Documents, 

The  executors  of  the  lessor  of  a  mine,  who 
was  entitled  to  a  share  of  the  profits,  ob- 
tained a  decree  for  an  account  of  the  profits. 
The  lessees,  the  defendants,  were  share- 
holders in,  and  directors  of,  a  company,  by 
which  the  mines  were  worked;  and  they 
stated,  upon  their  examination  before  the 
Master,  that  the  books  of  the  company  were 
under  the  controul  of  the  directors ;  that  they 
(the  defendants)  had  made  application,  both 
personally  and  by  letter,  for  leave  to  inspect 
and  take  extracts  from  those  books,  but  their 
applications  had  been    refused,  and  that^ 
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plamti£&  for  the  examination  of  the  defen- 
dants, in  pursuance  of  the  decree,  and  the 
plaintiff  excepted  to  the  answer  of  the  de- 
fendants to  certain  of  the  interrogatories, 
which  inquired  whether  there  were  not,  and 
especially  in  America,  some  and  what  leases, 
&c.  books  of  account,  writings,  &c.  relating 
to  the  quantities  of  ore,  &c.  which  had  been 
gotten  out  of  the  mines  in  question  since  the 
granting  of  the  lease,  and  to  the  sums  of 
money  received  in  respect  of  the  mines,  and 
also  as  to  the  amount  of  the  monies  so  re- 
ceived. The  defendants  set  out  a  list  of 
every  document  in  their  own  possession, 
and  also  of  those  which  were  in  Uie  posses- 
sion of  the  secretary  of  the  association  in 
London  ;  but  they  denied  that  they  had 
any  agent  in  America,  though  they  admitted 
that  the  association  had  agents  in  America, 
and  they  believed  that  there  were  books 
there  of  the  description  mentioned  in  the  in- 
terrogatory, but  that  they  had  no  authority 
to  use  any  of  those  documents  except  as 
directors  of  the  association,  and  that  the 
director  nominated  on  behalf  of  the  Duke  of 
York  had  the  same  means  of  access  to  those 
books  as  the  defendants  had  ;  and  the  board 
of  directors  declined  to  give  any  further  in- 
formation respecting  the  books  or  their  con- 
tents. Exceptions  were  taken  to  this  exa- 
mination, and  were  allowed  by  the  Vice 
Chancellor,  and  afterwards  on  appeal  by  the 
Lord  Chancellor,  on  the  ground  that  the  de- 
fendants had  not  personally  applied  to  in- 
spect the  books,  and  take  copies  (t). 

The  defendants  had  put  in  their  sixth  ex- 
amination^ and  stated,  that,  on  the  16th  of 
July  1842,  they  went  to  the  office  of  the  as- 
sociation, and  there  saw  the  secretary  who 
had  all  the  books  in  his  possession,  who  stated 
that  he  had  orders  not  to  allow  them  to  be 
inspected,  and  refused  to  allow  the  defen- 
dants to  inspect  them,  or  take  copies  of  them. 

On  the  18th  of  July  they  wrote  to  each 
of  the  directors  to  inform  Uiem  of  this  re- 
fusal of  the  secretary,  and  on  the  19th  of 
July  they  attended  a  meeting  of  the  directors 
of  die  association,  and  moved  a  resolution 
that  they  should  be  allowed  to  inspect  and 
take  extracts  of  all  such  books  and  papers 
of  the  association  as  they  should  think  ne- 
cessary for  the  purpose  of  answering  the 
interrogatories  in  this  suit,  which  resolution 
was  negatived  by  the  other  directors  who 
(1)  See  Or.  &  PhiL  104. 


were  then  present.  That  they  informed  the 
directors  of  the  decision  of  the  Lord  Chan- 
cellor, and  of  the  ground  upon  which  that 
decision  was  given. 

On  the  1st  of  December  they  renewed 
the  application  to  the  directors,  but  they 
still  refused  to  allow  any  inspection  of  the 
books  or  papers.  The  defendants  stated 
that  they  were  therefore  unable  to  set  forth, 
save  as  appeared  in  their  former  examina- 
tion, the  accounts  called  for  by  the  interro- 
gatories. 

These  answers  being  excepted  to,  the 
Master  found  them  insufficient,  and  the  de- 
fendants excepted  to  the  Master's  report. 

Mr.  Wakefield,  Mr.  BetheU,  and  Mr. 
Wood,  in  support  of  the  exceptions,  con- 
tended, that  the  defendants  had  done  every 
thing  which  they  ought  to  be  required  to  do ; 
that  they  had  stated  all  they  knew  about  the 
matters  in  question,  and  had  done  every 
thing  to  obtaxQ  further  information,  except 
instituting  another  suit  for  the  sake  of  giving 
a  discovery  in  this,  in  which  suit  they  would 
be  obliged  to  pray  a  dissolution  of  the  asso- 
ciation, in  Older  to  answer  these  interroga- 
tories ;  and  that,  if  another  suit  was  neces- 
sary, ihe  plaintiffs  ought  to  make  the  other 
members  of  the  association  parties  to  their 
hm— Murray  v.  Walter  (2). 

Mr.  James  RusseU  and  Mr.  Oiffard,  for 
the  plaintiffs,  contended,  that  they  merely 
sought  for  the  accounts,  to  which  they  were 
entitled  under  the  covenants  of  the  lease,  and 
which  the  Court  had  directed  to  be  taken. 
If  the  defendants  had  encumbered  them- 
selves by  becoming  members  of  the  associa- 
tion, they  could  not  make  that  an  excuse  for 
depriving  the  plaintifis  of  the  information  to 
which  they  were  entitled ;  and  if  a  suit  were 
necessary  against  the  other  directors,  the 
defendants  were  bound  to  institute  one, 
which  they  could  do  without  dissolving  the 
association — WaUworih  v.  HoU  (8).  They 
also  cited — 

Ex  parte  Shaw,  Jac.  270. 
Hichefu  v.  Congreve,  4  Russ.  562  ;  s.c. 
6  Law  J.  Rep.  Chanc.  167. 

Mr.  Wakefield  replied. 

Nov.  15.— The  Lord  Chancellor: — 
This  case  comes  on  again,  upon  exceptions 

(2)  Cr.  &  Phil.  126. 

(8)  4  Myl.  &  Cr.  619 ;  8.c.  10  Law  J.  Rep.  (n.s.) 
Chanc  188. 
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to  the  Master's  report.  The  report  states 
the  examinadon  of  the  defendants  to  he  in- 
sufficient. By  the  decree  of  the  5th  of  May, 
1837,  it  was  ordered  that  the  defendants, 
Edmund  Waller  Rundell,  Thomas  Bigge, 
and  John  Crawler  Bridge,  should  produce  all 
deeds,  hooks,  &c.  in  their  custody  or  power 
relating  to  the  matters  therein  mentioned, 
and  should  he  examined  on  interrogatories 
as  the  Master  should  think  fit.  The  de- 
fendants, in  their  examination,  represent 
that  they  are  unahle,  without  the  inspection 
of  certain  documents,  to  give  any  further  in- 
formation than  they  have  already  done :  that 
such  documents  are  in  the  possession  of  the 
secretary,  and  under  the  controul  of  the  di- 
rectors of  the  Mining  Association,  and  that 
they  (the  directors)  refuse  to  aUow  the  de- 
fendants to  inspect  them.  They  state  that 
repeated  applications  have  heen  made  by  or 
on  the  part  of  the  defendants,  to  allow  the 
inspection,  but  always  with  the  same  result. 
The  question  is,  whether  this  is  a  sufficient 
excuse  for  not  further  answering  the  inter- 
rogatories; whether,  to  use  the  expression 
of  Lord  Eldon,  "parties  shall  be  aUowed 
thus  to  baffle  the  jurisdiction  of  the  Court." 
The  defendants  are  the  lessees  of  the 
mine ;  the  legal  estate  is  in  them  ;  they  are 
also  directors  in  the  association,  and  pro- 
prietors or  shareholders  in  the  concern.  As 
proprietors,  they  have,  by  the  very  terms  of 
the  deed  of  association,  a  right,  subject  to 
certain  regulations  as  to  time,  &c.,  to  inspect 
and  take  copies  of  the  documents  in  ques- 
tion, and,  as  directors,  they  have  a  right  to 
the  inspection  of  them  at  any  time.  The 
possession  of  the  secretary  is  their  posses- 
sion ;  he  is  their  servant,  and  their  co- 
directors  have  no  right  to  exclude  them.  Is 
it  sufficient,  then,  for  a  party,  who  is  re- 
quired to  speak  as  to  the  contents  of  such 
documents  as  are  in  his  custody,  possession, 
or  power,  to  say  that  he  cannot  comply  with 
the  order,  because  his  documents  are  wrong- 
fully witliheld  from  him?  I  think  not. 
Suppose  an  agent  withholds  papers  belong- 
ing to  his  principal,  would  the  statement  of 
such  wrongful  act  be  an  excuse  for  not  pro- 
ducing them,  or  not  speaking  as  to  their 
contents  ?  In  a  former  case  between  these 
parties,  Lord  Cottenham  put  the  case  of  a 
solicitor  wrongfully  withholding  papers  from 
his  client  as  affording  no  excuse  for  their 
non-production.     The  Court  would  allow 


the  party  time  to  vindicate  his  rights,  and 
the  same  principle  would  apply  here,  though 
the  difficulty  may  be  somewhat  greater.  A 
party  is  bound  to  inspect  and  answer  to  the 
contents  of  all  documents  that  are  in  his  pos- 
session or  power ;  and  all  which  he  has  a 
right  to  inspect,  provided  he  can  enforce 
that  right,  are  in  his  power. 

I  think,  therefore,  the  Master's  report  is 
sufficient  and  proper.  The  defendants  must 
take  such  procee^ngs  as  they  think  right. 
They  have  a  right  to  inspect  the  documents ; 
and  my  opinion  is,  that,  having  a  right  to 
inspect  them,  they  can  enforce  that  right. 
If  Uiey  can,  they  ought  to  inspect  them,  and 
take  such  means  as  are  in  their  power  to 
compel  the  co-directors  to  produce  die  docu- 
ments. The  defendants  must  have  time  for 
that  purpose ;  and  I  will  therefore  give  them 
six  months,  and,  if  necessary,  they  may 
then  apply  for  further  time. 

Exceptions  overruled^  with  costs. 


} 


ROBEY  V.  WHITEWOOD. 


M.R. 
Dec.  5. 

Contempt — Second  Attachment  for  want 
of  Answer— Act  11  Geo.  4.  4-  1  WUL  4. 
c.  36.  s.  15.  r.  5. 

A  defendant  who  has  been  attached  and 
committed  to  prison  for  want  of  answer ^  and 
afterwards  discharged  on  account  of  not  hav^ 
ing  heen  brought  to  the  bar  of  the  Court  by  the 
plaintiffs  within  the  time  limited  by  the  act 
11  Geo.  4.  ^  1  WiU.  4.  c.  36.  c.  15.  r.  5, 
may  be  a  second  time  attached^  and  committed 
for  want  of  an  answer  in  the  same  suit. 

The  bill  was  filed  on  the  16th  of  June 
1841,  and  markedforthe  Master  of  the  Rolls ; 
the  defendant,  Edward  Whitewood,  appeared 
thereto  on  the  11th  of  August  following; 
but  neglecting  to  put  in  his  answer,  an  attach- 
ment was  issued  against  him  on  the  21st  of 
June  1842;  upon  which  the  defendant,  on 
the  24th  of  June  1842,  was  arrested  and 
committed  to  prison.  The  Vice  Chancellor 
of  England,  on  the  26th  of  April  1843, 
made  an  order  for  a  writ  of  habeas  corpus 
cum  causis,  which  was  issued  on  the  8th 
of  May  following ;  on  the  1 1th  of  that  month 
the  defendant  was  ordered  by  the  Vice  Chan- 
cellor of  England  to  be  turned  over  to  the 
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Queen's  Piiaon  until  he  should  fully  answer 
the  plaintiff's  bill,  and  clear  his  contempt ; 
and  it  was  refeired  to  the  Master  to  make 
an  inquiry  into  the  defendant's  ability  to 
employ  a  solicitor  to  put  in  his  answer. 
On  the  27th  of  May  last,  the  Vice  Chan- 
cellor of  England  discharged  the  defen- 
dant out  of  custody,  because  he  had  not 
been  brought  up  to  be  committed,  in  con- 
formity with  the  5th  rule  of  the  act,  1 1  Geo. 
4.  &  1  Will.  4.  c.  36.  s.  15.  On  the  22nd 
of  June  last,  the  Master  of  the  Rolls,  after 
conferring  with  the  registrar,  ordered  an- 
other attachment  to  be  issued  against  the 
defendant  for  not  answering  the  plaintiff's 
biU,  unless,  on  being  served  with  the  order 
then  made,  he  should  within  a  fortnight  after 
sudi  serviceput  in  his  answer  to  the  bill :  the 
defendant  was  regularly  served  with  that 
order  on  the  13^1  of  July  1843,  and  an 
affidavit  of  service  thereof  having  been  duly 
filed,  a  second  attachment  was  issued  on  the 
3rd  of  August  against  the  defendant,  under 
which  he  was  on  the  2nd  of  November  last 
committed  to  prison;  and  on  the  4th  of 
November,  the  defendant,  under  the  above 
act,  was  ordered  by  the  Master  of  the  RoUs 
to  be  turned  over  to  the  Queen's  Prison,  and 
to  remain  there  until  he  should  answer  the 
bill  and  clear  his  contempt.  It  was  now 
moved,  that  the  order  of  (he  22nd  of  June, 
the  writ  of  attachment  tested  the  3rd 
of  August,  the  writ  of  habeas  corpus  tested 
the  3id  of  November,  and  the  oi^er  of  the 
4th  of  November  last,  might  be  set  aside 
with  costs,  and  the  defendant  discharged  out 
of  custody. 

Mr.  Teed,  in  support  of  the  motion,  said, 
the  question  was,  whether  a  defendant,  who 
having  been  in  contempt  for  not  putting  in 
his  answer,  and  discharged  out  of  custody 
for  want  of  compliance,  on  the  part  of  the 
plaintiff,  with  the  forms  required  by  the 
act  11  Geo.  4.  &  1  Will.  4.  c.  36,  could  be 
again  attached  and  committed  for  want  of 
answer;  and  contended,  that  it  could  not 
have  been  the  intention  of  the  legislature, 
that  a  plaintiff  who  had  been  guilty  of  laches 
and  disobedience-  to  the  provisions  of  the 
act,  should  be  allowed  to  resume  process 
against  a  defendant  who  had  been  already 
discharged  from  custody  by  the  Court,  and 
that  the  Court  would  act  in  analogy  to  the 
proceedings  in  the  courts  of  law,  where  a 


party  could  not  be  arrested  a  second  time 

for  the  same  subject-matter.  The  cases  of 
Williams  v.  ParkinsoUj  5  Sim.  74, 
Greening  v.  Greening,  1  Bea.  121. 

were  cited  in  support  of  the  motion. 

Mr.  Shebheare,  contri,  was  not  called 

upon  by  the  Court. 

HiB  Lordship,  after  stating  the  dates 
of  the  different  proceedings,  and  the  provi- 
sions of  the  act,  11  Geo.  4.  &  1  Will.  4. 
c.  36,  applicable  to  the  question  before  the 
Court,  proceeded  to  observe,  that  the  statute 
nowhere  enacted,  that  where  a  defendant  had 
been  discharged  from  his  contempt,  no  fur- 
ther proceedings  were  to  be  taken  against 
him ;  and  that  the  Court  could  not  hold  that 
the  plaintiff  was  not  to  have  the  fruits  of  his 
suit,  because  the  defendant  had  been  once 
ordered  to  be  discharged  from  his  contempt, 
or  deprive  the  plaintiff  of  his  rights  by  infer- 
ence or  conjecture ;  that  when  the  order  was 
made  against  the  defendant  on  the  22nd  of 
June  last,  after  a  conference  with  the  officers 
of  the  Court,  a  fortnight's  time  was  given 
him  after  service  of  the  order,  for  putting 
in  his  answer  to  the  bill,  which  afforded  the 
defendant  ample  opportunity  of  deciding  on 
the  course  he  might  be  advised  as  most 
proper  to  pursue ;  and  his  Lordship  added, 
that  he  hoped  the  practice  would  for  the 
future  be  understood.  The  motion  was  re- 
fused, without  costs,  the  defendant  having 
sworn  to  his  inabili^  to  employ  a  solicitor 
to  put  in  his  answer. 


} 


JOSEPH  V,  TYNDALL. 


K.  Bruce,  V.C. 
Dec.  8. 

Practice — Service  on  a  Defendant  resi- 
dent abroad. 

The  Court,  on  a  motion  to  serve,  or  enter 
an  appearance  for,  a  defendant  resident 
abroad,  under  4^5  Will.  4.  c.  82,  has  a 
disi^etion  to  dispense  with  evidence  as  to 
the  means  by  which  service  may  be  authen* 
ticdted. 

This  suit  was  instituted  concerning  the 
dividends  of  government  stock.  F.  P.  £. 
Tyndall,  one  of  the  defendants,  was  resident 
abroad. 

The  plaintiff  moved,  on  the  16th  of  No- 
vember, that  a  receiver  of  the  dividends 
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might  be  appointed,  and  that  service  on  F. 
P.  £•  Tyndidl,  in  pursuance  of  the  act  here- 
after mentioned,  should  be  good  service. 

In  an  affidavit  in  support  of  this  motion, 
the  plaintiff  stated  that  he  was  informed 
that  the  defendant,  TyndaU,  was  at  Os- 
tend ;  but  there  was  no  statement  in  this 
or  any  other  affidavit  used  on  the  motion, 
how  service  on  the  defendant  at  Ostend 
might  be  authenticated,  or  whether  there 
were  any  British  officers  serving  under  her 
Majesty,  residing  at  or  near  Ostend. 

An  order  was  made  on  this  motion,  that 
the  motion  as  to  the  receiver  should  stand 
over  till  the  23rd,  and  that  personal  service, 
within  a  week,  on  Tyndall,  at  Ostend,  of 
a  subpoena,  to  appear  and  answer  the  bill, 
returnable  in  fourteen  days  from  the  time 
of  such  service,  with  a  copy  of  the  prayer 
of  the  biU,  a  copy  of  the  notice  of  the  mo* 
tion,  and  of  this  order,  should  be  good  ser- 
vice on  the  defendant. 

An  affidavit  was  made  and  sworn  at  the 
affidavit  office,  before  the  clerk  of  affida- 
vits, by  a  messenger  sent  to  Ostend,  that 
he  had,  on  the  21st  of  November,  made  the 
personal  service  required  by  the  order. 

The  order  for  a  receiver  was  made  on  the 
23rd  of  November. 

By  2  Will.  4.  c.  33.  certain  provisions 
are  made  for  service  of  process  on  defen- 
dants resident  in  the  United  Kingdom,  out 
of  the  jurisdiction  of  the  Court  of  Chan- 
cery, in  all  suits  relating  to  lands  in  Eng- 
land and  Wales. 

By  4  &  5  WiU.  4.  c.  82.  s.  1,  it  is  en- 
acted, *'  that  the  provisions  of  the  last-men- 
tioned act  should  be  extended  to  suits  con- 
cerning the  dividends  of  government  stock, 
and  also  to  any  defendant  who  should  ap- 
pear by  affidavit  to  be  resident  in  any 
place,  specifying  the  same,  out  of  the 
United  Elingdom ;  and  that  it  should  be 
lawful  for  the  Court  of  Chancery,  on  motion 
in  open  court  *of  any  complainant,  founded 
on  an  affidavit,  or  such  oUier  document  as 
might  be  applicable  for  the  purpose  of  as- 
certaining tiie  residence  of  the  party,  and 
the  particulars  material  to  identify  such 
party,  and  his  residence,  and  also  speeify^ 
ing  the  means  whereby  such  service  might 
he  authenticated^  and  especially  whether 
there  were  any  British  officers,  civil  or  mt/t- 
tary,  appointed  by,  or  serving  under  his 
Majesty,  residing  at  or  near  such  a  place, 


to  order  that  service  of  a  subpoena  to  ap- 
pear and  answer  upon  the  party,  in  the 
manner  thereby  directed,  returnable  at  such 
time  as  the  said  Court  should  direct,  should 
be  deemed  good  service  on  such  party ;  and 
afterwards  upon  an  affidavit  of  such  service 
had,  to  order  an  appearance  to  be  entered 
for  such  party,  in  such  manner  and  at  such 
time  as  the  said  Court  should  direct." 

Mr.  John  Adams  now  moved  for  leave  to 
enter  an  appearance  for  the  defendant,  F. 
P.  £.  Tyndall,  under  this  act. 

Knight  Bruce,  v. C.  doubted  whether  the 
original  motion  to  serve  the  subpoena  abroad 
was  good,  as  there  had  been  no  statement 
in  the  affidavit  on  which  it  was  founded  as 
to  the  authentication  of  the  service,  and  as 
to  any  such  officer  mentioned  in  the  act 
being  resident  at  or  near  Ostend ;  and 
thought  that  if  this  original  motion  was  not 
good,  the  motion  now  before  the  Court 
could  not  stand. 

Mr,  John  Adams,  in  a  subsequent  part 
of  the  day,  read  the  following  extracts  from 
the  book  of  Mr.  Latham,  (one  of  the  clerks 
in  the  Registrar's  Office,)  in  support  of  his 
motion : — Patterson  v.  WeUesley,  9th  of  De- 
cember 1836.  **  The  point  being  brought 
particularly  before  the  Court,  Shadwell, 
y.  C.  dispensed  with  all  evidence  as  to  the 
means  whereby  service  might  be  authen- 
ticated, only  requiring  that  the  service 
should  be  personal,  the  subpoena  returnable 
in  fourteen  days  aiter  service,  and  service 
to  be  verified  by  affidavit,  sworn  before  a 
Master  of  the  Court." 

Bell  V.  Ley,  24th  of  December,  1836. 
"  It  was  prayed  that  personal  service  on 
the  defendant  in  France,  of  a  subpoena  for 
defendant  to  appear  and  answer  plaintiff's 
bill,  returnable  in  fourteen  days  from  the 
time  of  such  service,  might  be  good  ser- 
vice on  the  defendant,  upon  such  service 
being  proved  by  affidavit  to  be  sworn  before 
one  of  the  Masters  of  the  Court ;  which 
was  ordered  accordingly. 

Knight  Bruce,  V.C.  said  he  should 
decline  to  express  any  opinion  as  to  the 
construction  of  the  act ;  but,  on  the  autho- 
rity of  the  cases  cited,  he  would  make  the 
order. 
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L.C. 
Oct.  3. 


} 


LANE  V,  BARTON. 


Injunction — Dissolving  Common  Injunc- 
tion in  Vacation, 

An  order  nisi,  and  an  order  absolute^  for 
dissolving  a  common  injunction^  were  made 
in  the  long  vacation,  not  upon  a  seal  dag ;  and 
one  clear  day*s  notice  only  was  given  before 
the  day  on  which  the  second  order  was  ob- 
tained, A  motion  to  discharge  these  two 
orders,  for  irregularity,  was  refused,  with 
costs. 

In  this  suit,  the  common  injunction  had 
issued  for  want  of  answer,  and  upon  the 
answer  heing  put  in,  the  defendant  obtained 
an  order  from  Wigram,  V.C,  on  the  28th  of 
August  1 843,  that  the  injunction  should  be 
dissolved,  unless  cause  were  shewn  to  the 
contrary,  on  the  31st  of  August.  This  order 
was  not  drawn  up  till  the  29th  of  August, 
but  a  letter  was  sent  by  the  defendant's 
solicitor  to  the  office  of  the  solicitor  for  the 
plaintiff,  on  the  evening  of  the  28th  of 
August,  after  post  time,  and  which  was  not 
opened  till  the  following  morning,  to  inform 
him  of  the  proceedings  before  Wigram,  V.G. 

On  the  31st  of  August,  an  order  absolute 
was  obtained  to  dissolve  the  injunction,  and 
afterwards  on  the  same  day  tiie  defendant 
issued  a  writ  of  fieri  facias. 

The  plaintiff,  by  the  special  leave  of  the 
Lord  Chancellor,  now  moved  before  his 
Lordship,  that  both  these  orders  of  the  28th 
and  31st  of  August  might  be  discharged, 
for  irregularity. 

In  support  of  the  motion  it  was  contend- 
ed, first,  that  an  order  to  dissolve  an  in- 
junction ought  not  to  be  obtained,  except 
on  a  seal  day,  and  that  neither  the  28th  nor 
the  31st  of  August,  was  a  seal  day.  Se- 
condly, that  the  order  nisi  was  an  order  of 
course,  and  required  to  be  served  so  as  to 
leave  two  dear  days  before  the  order  absolute 
could  be  made ;  and  that  the  Vice  Chancellor 
Wigram  had  no  authority  to  dispense  with 
the  regular  service  of  the  order  nisi;  and 
that  as  two  dear  days'  notice  was  not  given, 
the  order  of  the  3l8t  of  August  was  irre- 
gular, on  that  ground. 

Mr.  Cooke  appeared  in  support  of  the 
motion. 

Mr,  Whatley  opposed  it. 
New  Sbribb,  XIII.—Chanc. 


Sharp  V.  Ashton,  2  Yes.  &  Bea.  413 ; 
Rowe  V.  Jarrold,  5  Ibid.  45 ;  and  also 
Rew  V.  Dixon,  2  Mad.  258 ; 
Fielding  v.  Capes,  4  Ibid.  393 ; 
Brierley  v.   Walmsley,  1  Keen,   141  ; 

8.  c.  5  Law  J.  Rep.  (N.8.)Chanc.  151 ; 
The  Earl  of  Chesterfield  v.  Bond,  2 

Beav.  263 ; 
Reece  v.  Humble,  10  Sim.  117;  s.  c. 

10  Law  J.  Rep.  (n.s.)  Chanc.  222; 
Matthews  v.  Matthews,  2  You.  &  Col. 

N.C.  318,  were  cited. 

The  Lord  Chancellor  reftised  the  mo- 
tion, with  costs. 


.V.C.l 
0. 13.  / 


bamford  v.  bamford. 


Wigram, 
Nov.  10, 

Witness,  Commission  to  examine  abroad, 
Application  for. 

An  application  for  a  commission  to  exa- 
mine witnesses  abroad,  as  to  matters  referred 
to  the  Master,  must  be  made  to  the  Master  in 
the  first  instance ;  and  the  motion  is  of  course, 
upon  the  Master* s  certificate. 

In  this  cause  a  reference  had  been  directed 
to  the  Master  to  inquire,  and  state,  among 
other  things,  whether  Thomas  Bamford  was 
dead,  and,  if  so,  when  he  died.  There  being 
some  difficulty  in  the  Master's  office  in 
proving  the  precise  date  of  his  death,  and 
the  proof  of  this  being  necessary  to  a  mate- 
rial question  in  the  cause,  the  defendant 
applied,  upon  notice,  to  the  Court  in  the  first 
instance,  for  a  commission  to  examine  wit- 
nesses abroad  as  to  the  &ct. 

Mr,  Roupell,  for  the  motion. 

Mr,  Koe  and  Mr,  Rogers,  contra,  con- 
tended, that  the  application  ought  to  have 
been  made  to  the  Master  in  the  first  instance, 
and  that  the  motion  was  of  course  upon  the 
certificate  of  the  Master — 2  Dan,  Ch.  Pr. 
846.  The  motion  stood  over  for  the  certi- 
ficate of  the  Master  as  to  the  practice. 

Nov.  13. — ^Wigram,  V.C, — The  question 
in  this  case  was,  whether  a  party  who  wants 
a  commission  to  examine  witnesses  abroad 
must  make  the  application  to  the  Court  in 
the  first  instance,  or  whether  such  commis- 
sion does  not  issue  upon  the  certificate  of  the 
B 


Digitized  by 


Google 


26 


COURTS  OF  CHANCERY  ; 


Master  as  in  the  ordinary  case  of  a  commis- 
sion into  the  country.  I  have  stated  a  case 
to  one  of  the  most  experienced  Masters,  with 
a  request,  that  if  he  entertained  any  doubt 
upon  the  subject,  he  would  communicate 
with  the  other  Masters ;  and  his  answer  in 
substance  was,  that  whenever  it  was  neces- 
sary to  ascertain  any  fact  respecting  which 
a  reference  was  made  to  the  Master,  and 
such  fact  could  not  be  ascertained  without  an 
examination  of  witnesses  abroad,  it  was 
not  necessary  to  apply  to  the  Court  in  the 
first  instance  for  such  commission,  and  that 
the  other  Masters  agreed  with  him  in  such 
opinion.  The  registrar  also  has  furnished 
me  with  several  precedents — "  Comes  Bo- 
linghroke  v.  fFtncA,  M.R.  1st  of  Aug.  1704, 
Reg.  Lib.  (A)  1703,  fol.  509.  After  decree 
for  an  accoimt,  and  on  Master's  certificate, 
commission  ordered  to  the  Island  of  Virginia, 
on  the  motion  of  the  plaintiff,  defendant  ap- 
pearing."— "  Folkes  V.  Berney,  M.R.  6th  of 
March  1782,  Reg.  Lib.  (A)  1732,  fol.  169. 
After  decree  for  an  account,  and  on  Master's 
certificate,  commission  to  examine  witnesses 
toBarbadoes  on  motion  of  course." — **Rich' 
ardson  v.  Hamilton,  L.C.  20th  of  Nov.  1 735. 
Reg.  Lib.  (B)  1735,  fol.  29.  After  decree  on 
Master's  certificate,  commission  to  Pennsyl- 
vania, on  defendant's  motion,  plaintiff  ap- 
pearing."— "  CreuzeY.  Michell,  L.C.  8th  of 
Nov.  1 787,  Reg.  Lib.  (A)  1 787,  fol.  1 .  On 
Master's  certificate  after  decree,  commission 
to  France,  of  course." — "  Newton  v.  Brad- 
shaw,  M.R.  20th  of  Feb.  1803,  Reg.  Lib. 
(B)  1802,  fol.  200,under  same  circumstances 
commission  to  the  West  Indies." — "  Cox  v. 
Coa?,  V.C.  23rd  of  Dec.  1834,  Reg.  Lib.  (A) 
1834,  fol.  214,  same  order."—"  Earl  Nel- 
son V.  Lord  Bridport,  M.R.  16th  of  March 
1843,  Reg.  Lib.  (A)  1842,  fol.  771,  same 
order  to  Palermo."  The  right  course  there- 
fbre  for  the  party  to  take,  is  to  apply  to  the 
Master  in  the  first  instance. 


.  17.  J 


BEALES  V.  CRISFORD. 


V 

Nov. 

Legacy  —  Construction  —  "  Family** '-' 
'*  Cash  or  Money  so  called" 

A  testamentary  paper  contained  these 
words--'*  Observing  that  Francis  Beales 
and  his  family  are  my  residuary  legatees  for 
aU  hut  cash  or  monies  so  called^' : — Held,  that 


Francis  Beales  and  his  children  took  as  joint 
tenants;  and  that  promissory  notes,  long  an- 
nuities,  and  Columbian  bonds,  were  not  in-- 
eluded  under  the  words  **'  cash  or  monies  so 
caUed." 

The  questions,  in  this  case,  arose  under 
the  will  of  Mrs.  Beales,  who,  being  possessed 
of  cash  in  her  house  and  at  her  bankers', 
long  annuities,  Columbian  bonds,  and  a  sum 
of  700/.  secured  by  a  promissory  note, 
payable  to  herself  or  order,  made  six  tes- 
tamentary papers,  in  one  of  which,  address- 
ing her  executor,  she  used  the  following 
expressions :  "  I  have  not  named  to  yon  a 
further  trouble  I  must  impose  (fourteen  days 
after  you  return)  upon  you,  namely,  the  deli- 
very of  goods,  and  those  whose  acceptance  of 
them  I  shall,  if  permitted,  write  down,  other- 
wise there  cannot  be  any  mistake,  all  being, 
at  this  moment,  pretty  well  understood.  You 
will  find  a  document,  which,  I  suppose,  must 
be  entered  at  Doctors'  Commons,  by  my 
brother,  or  his  daughter,  Martha  Powell, 
the  probate  of  which  will  not,  I  apprehend, 
in  any  manner  interfere  with  requests  and 
desires  herein  expressed ;  at  least,  such  is 
my  desire,  will,  and  intention :  that  is  to 
say,  the  management  and  removal  of  my 
remains  to  St.  James's  burial-ground,  Hamp- 
stead  Road,  London ;  also  the  looking  over 
and  delivering,  fourteen  days  after  my  in- 
terment, to  yourself  and  others,  my  goods, 
chattels,  plate,  and  wearing  apparel,  books, 
and  every  other  description  of  lumber,  to 
their  respective  destination,  observing  that 
Francis  Beales  and  his  family  are  my  resi" 
duary  legatees  for  all  but  cash  or  monies  so 
called.**  By  another  testamentary  paper, 
the  testatrix  gave  and  bequeathed  to  Ann 
Crisford,  all  lumber,  sweepings,  and  every 
sort  of  gear  not  otherwise  given  and  be- 
queathed by  her,  without  question,  inter- 
ference, or  interruption,  in  any  way  or 
manner. 

Francis  Beales  had  ten  children,  who  were 
brought  before  the  Court  by  supplemental 
bill. 

The  two  questions  now  argued  were,  what 
was  the  meaning  of  the  expression, — 
*'  Francis  Beales  and  his  family  ;"  and,  se- 
condly, whether  the  long  annuities,  Colum- 
bian bonds,  and  the  promissory  note,  passed 
under  the  words  *'  aU  but  cash  or  monies  so 
called." 
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Mr.  Stuart^  and  Mr.  Forsier,  for  the 
plaintiffs,  the  next-of-kin  of  the  testatrix, 
cited — 

Robinson  y.  Waddehw^  8  Sim.  135 ;  s.  c. 

5  Law  J.  Rep.  (n.s.)  Chanc.  350. 
Robinson  v.  Tickell,  8  Yes.  142. 
on  the  first  point;  and — 

Read  v.  Stewart,  4  Russ.  69. 
Dowson  V.  Gaskoin,  2  Keen,  14 ;  s.  c.  6 

Law  J.  Rep.  (n.s.)  Chanc.  295. 
Wookeif  V.  Pole,  4  B.  &  Aid.  1. 
Fleming  v.  Brook,  1  Sch.  &  Lef.  318. 
on  the  second  point. 

Mr.  Wood,  for  Francis  Beales,  cited — 
Mac  Leroth  v.  Bacon,  5  Yes.  1 59. 
Barnes  v.  Patch,  8  Ibid.  604. 
De  WiUe  v.  De  Witte,  11  Sim.  41 ;  s.  c. 
9  Law  J.  Rep.  (n.s.)  Chanc.  270. 
to  shew  that  the  testatrix  meant,  by  Francis 
Beales  and  his  family,  none  but  himself,  and 
his  ten  children :  also  Stuart  v.  the  Mar- 
qtUs  of  Bute  (1),  as  to  what  was  meant  by 
*'  cash  or  monies  so  called." 

Mr.  Moore,  for  the  legal  personal  repre* 
aentative  of  the  testatrix. 

The  YicE  Chancellor. — It  appears  that 
this  lady^  in  making  her  will,  conceived  her 
language  was  not  very  intelligible,  for  she 
says  she  has  been  in  bed  three  weeks,  and 
there  may,  consequently,  be  mistakes.  It 
is  impossible  to  read  the  sentence  in  the 
will,  ''observing  that  Francis  Beales  and 
his  family  are  my  residuary  legatees,"  with- 
out seeing  that  the  testatrix  was  speaking 
of  more  than  Francis  Beales.  Now  he  had 
ten  children,  but  the  youngest  died,  ten 
years  old,  four  years  before  the  date  of  the 
will.  My  opinion,  therefore,  is,  that  there 
is  enough  stated  as  to  who  the  children  were, 
to  allow  the  Court  to  consider  that  the  tes- 
tatrix meant  by  "  Francis  Beales  and  his 
fiunily,"  all  his  children  living  at  the  time 
of  her  death ;  they  will,  therefore,  take  as 
joint  tenants.  She  then  says  they  are  resi- 
duary legatees  "  for  all  but  cash  or  monies 
so  called."  This  is  not  like  any  of  the  other 
cases ;  it  is  not  what  is  meant  by  monies, 
but  "  monies  so  called."  I  cannot  think  that 
promissory  notes,  payable  to  order,  could  be 
considered  as  cash,  or  money  commonly 
called  cash :  therefore  the  ]>romi88ory  note 

(1)  11  Ves.657. 


is  not  excluded,  but  will  go  to  the  tesiduary 
legatee ;  as  to  the  long  annuities  and  Colum- 
bian bonds,  I  do  not  think  that  any  one 
would  consider  them  to  be  cash  or  monies 
so  called. 


WOODWARD  V.  CONEBEAR. 


WlORAM,  Y.C.I 

May  11,  25.  J 

Bill  pro  Confesso — Waiver  of  Right  to 
Discharge  under  1  WUl.  4.  c.  36.  s.  15. 
rule  13. 

Upon  the  defendant  being  brought  up  with' 
in  the  time  prescribed  by  the  I  Will,  4.  c.  36. 
«.  15.  rule  13,  to  have  the  bill  taken^^ro  con- 
fesso against  him,  and  craving  time  to  answer, 
three  weeks  time  was  given  to  him,  with  liberty 
to  apply  for  his  discharge,  after  answer  put 
in.  The  defendant  put  in  no  answer,  and 
the  time  prescribed  by  the  statute  having  run 
out  within  the  three  weeks,  it  was  held,  that 
the  defendant  had  waived,  for  valuable  con- 
sideration, his  right  to  be  discharged  under 
the  statute,  and  was  remitted  to  the  position 
he  would  have  been  in,  if  that  provision  of 
the  statute  had  not  existed. 

On  the  9th  of  May  1842,  the  defendant 
had  been  brought  up  within  the  time  pre- 
scribed by  the  statute  1  Will.  4.  c.  36.  s.  15, 
rule  13,  in  order  that  the  bill  might  be  taken 
pro  confesso  against  him ;  and  the  defendant 
applying  for  time  to  put  in  his  answer.,  the 
plaintiff  not  opposing,  three  weeks'  time  was 
given  for  that  purpose. 
On  the  llthof  May,— 
ilfr.  Teed  moved  that  the  defendant  might 
be  discharged  out  of  custody,  on  the  ground 
that  the  order  for  taking  the  bill  pro  confesso 
had  not  been  obtained  within  the  time  limited 
by  the  act — Collins  v.  Colly er  (1), 

Mr.  Baily,  for  the  plaintiff,  contended, 
that  the  defendant  having  been  brought  up 
within  the  time  limited  by  the  statute,  and, 
then  at  his  own  request,  three  weeks'  time 
having  been  given  him  to  put  in  his  answer, 
could  not  now  take  advantage  of  the  indul- 
gence granted  to  him,  to  the  prejudice  of 
the  plaintiff. 

WioRAM,  Y.C.  held,  that  the  defendant 
could  not  bring  himself  within  the  rule,  so 

(1)  Cu  U  Phil.  262. 
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as  to  entitle  him  to  his  discharge,  as  long  as 
the  order  of  the  9th  of  May  stood.  If  that 
order  was  irregular,  the  defendant  must 
make  a  special  application  to  discharge  it. 

May  1 1 . — Mr.  Teed  now  moved  that  the 
order  of  the  9th  of  May  might  he  dischai^ed, 
with  costs,  and  the  defendant  he  discharged 
out  of  custody,  without  paying  the  costs  of 
his  contempt,  on  the  ground  that  the  order 
of  the  9th  of  May  was  irregular,  and  that 
the  defendant  could  not  waive  his  right  to 
discharge,  when  it  had  once  accrued.  That 
the  plaintiff  was  bound  to  have  been  active 
in  getting  in  the  defendant's  answer. 
Haynes  v.  BaU^  4  Beav.  101. 
Greening  v.  Greening^  1  Ibid.  121. 

Mr,  Baihff  contr^. 

May  25. — ^Wigram,  V.C. — In  this  case 
the  plaintiff  had  brought  up  the  defendant 
to  have  the  bill  taken  pro  confesso  against 
him,  within  the  time  prescribed  by  the  sta- 
tute. That  statute  supposes  the  existence 
of  two  cases ;  one,  where  the  taking  the  biU 
pro  confesso  will  not  answer  the  justice  of 
the  case ;  that  is,  where  the  plaintiff  will 
not  be  able  to  get  all  his  relief,  without  a 
discovery  from  tibe  defendant ;  and  the  other, 
where  no  discovery  is  wanted,  but  tiie  plain- 
tiff merely  wants  the  case  he  has  stated  to 
be  admitted.  Where  the  plaintiff  wants  a 
discovery,  the  Court  has  power  to  remand 
the  defendant  till  he  gives  it,  and  where  not, 
the  order  is  for  taking  tiie  bill  pro  confesso. 
In  this  case,  the  plamtiff  was  not  under  the 
necessity  of  bringing  up  the  defendant  at  an 
earlier  day  than  he  did.  The  case  is  tiiis : 
three  days  before  the  expiration  of  the  time 
allowed,  he  brings  up  the  defendant,  who, 
it  appears,  was  unwilling  that  the  bill  should 
be  taken  pro  confesso  against  him,  and  asked 
for  an  opportunity  of  making  his  defence. 
Whether  the  plaintiff  could  then  have  in- 
sisted that  the  bill  should  be  taken  pro  con- 
fesso, I  give  no  opinion.  But  the  effect  of 
the  order  made  was,  to  carry  the  plaintiff 
over  the  time  prescribed  by  the  statute; 
and  the  defendant  having  bought  off  the 
plaintiff's  right  to  have  the  bill  taken  pro 
confesso  under  the  statute,  now  seeks  to  be 
discharged  out  of  custody,  without  restoring 
the  plaintiff  to  his  original  position.  It 
would  be  contrary  to  justice  and  common 
sense,  that  the  defendant  should  be  allowed 


so  to  deal  with  the  plaintiff.  All  the  cases 
cited  were  cases  where,  at  the  time  of  the 
order  made,  the  defendant  had  acquired  a 
right  to  be  discharged  by  the  time  allowed 
by  the  statute  having  expired ;  and  it  was 
held,  that  the  order  of  remand,  having  been 
made  at  the  time  when  the  defendant  was 
entitied  to  his  discharge,  was  erroneous ;  and 
the  remark  of  the  Master  of  the  Rolls,  that 
in  case  of  personal  liberty  a  defendant  can- 
not waive  his  right  to  discharge,  must  apply 
to  cases  where  tiiat  right  is  perfected  before 
the  order  made.  In  such  a  case,  there  would 
be  no  consideration  for  tiie  waiver.  But  I 
have  no  doubt  there  are  many  cases  in  which 
a  party  may  waive  his  particular  rights  in  a 
suit,  and  may  even  contract,  for  his  own 
benefit,  to  give  up  his  right  to  be  discharged 
from  custody.  And  I  am  clearly  of  opinion, 
tiiat  tiie  defendant  has  done  this  in  the  pre- 
sent case,  and  for  a  valuable  consideration ; 
and  that,  therefore,  he  has  remitted  himself 
to  tiie  situation  in  which  all  defendants  were, 
prior  to  the  passing  of  that  act.  In  this 
case,  I  have  less  anxiety,  because  it  is  not 
one  of  those  cases  where  the  defendant  can- 
not put  in  his  answer ;  for  though  it  was 
said,  that  the  delay  arose  from  his  not  being 
able  to  get  his  wife  to  join  with  him  in  his 
answer,  yet  now  the  plaintiff  offers  to  take 
his  answer  alone. 

Motion  refused. 


L 
Feb.  15 
December 


.C.  ^ 

S23,24;V  M 
nber  6.    j 


EEKE  V,  KETTLEWELL. 


Voluntary  Assignment  - 
Trust— Stock. 


•  Expectancy  — 


An  assignment  by  deed  of  a  mere  expect- 
ancy without  consideration^  and  without  no- 
tice to  the  trustees  in  whose  names  the  stock 
stands,  will  not  be  enforced  in  equity  against 
the  assignor. 

K,  who  in  the  event  of  M.  dying  without 
issue,  would  be  entitled  to  a  sum  of  stock 
standing  in  the  names  of  trustees,  in  trust 
for  M.  for  life,  assigned  her  expectant  in- 
terest in  the  trust  fund.  Upon  the  death 
of  M.  without  issue,  the  assignee  filed  a  bill 
against  K.  and  the  trustees  to  have  the  trust 
fund  paid  to  him  :  — Held,  that  the  suibject- 
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matter  of  the  astignment  being  a  mere  ex* 
pectancy,  and  there  being  no  formal  declara- 
tion of  trustf  and  no  consideraiionf  nor  any 
notice  to  the  trustees^  the  Court  toould  not 
enforce  the  deed  against  the  assignor. 

This  was  an  appeal  from  the  judgment 
of  Wigram,V.C.  llie  particulars  of  the  case 
will  be  found  reported  in  1 1  Law  J.  Rep, 
(n.s.)  Chanc.  293,  &  1  Hare,  464. 

The  Solicitor  General  and  Mr.  Hethering- 
ton  appeared  for  the  appellant,  and  Mr. 
Bethell,  Mr.  Wilbraham  and  Mr.  Willcock, 
for  the  respondents. 

In  addition  to  the  cases  cited  before 
Wigram,  V.C.  the  following  were  refer- 
red to: — 

The  Earl  of  Scarborough  v.  Doe  d.  Sa- 

vile,  8  Ad.  &  El.  897  ;  s.  c.  6  Law  J. 

Rep.  (n.s.)  Exch.  270. 
Douglas  t.  Russell,  4  Sim.  524. 
Antrohus  y.  Smith,  12  Ves.  39. 
Fortescue  v.  Bamett,  3  Myl.  &  K.  36 ; 

s.  c.  2  Law  J.  Rep.  (n.s.)  Chanc.  106. 
Petre  v.  Espinasse,  2  Myl.  &  K.  496. 
Hawkyns  v.  Obyn,  2  Atk.  549. 
Doe  d.   Gamons  v.  Knight,  5  B.  &  C. 

671 ;  s.  c.  4  Law  J.  Rep.  K.B.  161. 
Exton  v.  Scott,  6  Sim.  31. 
Jefferys  v.  Jejferys,  Cr.  &  Ph.  188. 
Ward  V.  Audland,  8  Sim.  571. 

Dec.  6. — The  Lord  Chancellor. — This 
was  an  appeal  from  a  decree  of  Wigram, 
y.C,  and  the  facts  of  the  case  are  fully 
stated  in  the  printed  report  of  the  judg- 
ment. The  question  depends  upon  the  effect 
of  the  deed  of  assignment  of  the  10th  of 
September  1839,  executed  by  Mrs.  Kettle- 
well  to  the  plaintiff.  In  the  event  of 
her  daughter  dying  without  leaving  issue, 
she  would  become  entitled  to  11,000Z.  sub- 
ject to  a  small  annuity,  as  next  of  kin  of 
her  daughter,  and  she  assigned  this  expect- 
ant estate  to  the  plaintiff,  in  trust,  as  to  a 
part  of  it  for  herself,  and  as  to  the  residue, 
in  trust  for  the  plaintiff,  for  his  own  use 
and  benefit.  The  daughter  died  without 
leaving  issue,  and  the  defendant,  as  next-of- 
kin  of  her  daughter,  her  husband  being 
excluded,  became  entitled  to  the  fund  in 
question,  which  was  in  the  hands  of  trustees 
under  her  late  husband's  will.  The  bill  was 
filed  against  the  widow  and  the  trustees,  to 


enforce  performance  of  the  trusts  of  the  deed 
of  assignment. 

It  is  not  disputed  in  this  case  that  the 
assignment  was  purely  voluntary,  but  the 
assignment  of  an  expectancy  such  as  this, 
cannot  be  supported  unless  made  for  a 
valuable  consideration.  It  is,  perhaps,  not 
strictly  an  assignment,  but  in  the  nature  of 
a  contract;  and  a  court  of  equity  will 
give  effect  to  it,  if  made  for  a  valuable  con- 
sideration. In  Grey  v.  Kentish  (1),  Lord 
Hardwicke  is  reported  to  have  said,  ''A 
husband  cannot  assign  in  law  a  possibility 
of  the  wife,  nor  a  possibility  of  his  own, 
but  this  Court  will,  notwithstanding,  sup- 
port such  an  assignment  for  a  valuable  con- 
sideration." And,  again,  in  Hawkyns  v. 
Oybn,  **  1  will  not  say  but  the  husband 
might  have  disposed  of  this  possibility  in 
equity,  if  assigned  for  a  valuable  considera- 
tion." The  deed,  therefore,  being  in  this 
case  merely  voluntary,  it  was  as  an  assign- 
ment altogether  inoperative ;  and  the  only 
remaining  question  will  be,  whether,  al- 
though void  as  an  assignment,  it  is  effectual 
as  a  declaration  of  trust. 

The  residue  is  assigned  to  the  plaintiff 
in  trust  for  himself.  There  can  be  no  dif- 
ference between  an  assignment  to  the  plain- 
tiff, in  trust  for  himself,  and  an  assignment 
to  him  simply.  The  assignment  fails,  and 
with  it  the  trust.  If  such  an  assignment 
be  inoperative,  it  does  not  convert  the  as- 
signor into  a  trustee  for  the  assignee.  It 
has  been  repeatedly  decided,  that  where  a 
covenant  is  intended,  as  in  the  present  case, 
and  it  is  imperfect  or  ineffectual,  it  cannot 
be  converted  into  a  declaration  of  trust  so 
as  to  make  the  donor  a  trustee  for  the 
donee.  The  case  of  Hawkyns  v.  Obyn  is 
dear  upon  this  point ;  and  in  the  cases  of 
Antrobus  v.  Smith,  and  Edwards  v.  Jones{2\ 
which  were  cases  of  imperfect  gifts,  it  was 
contended  that  the  donors  were  trustees  for 
the  donees,  but  in  both  cases  the  Court 
held,  that  an  incomplete  gift  would  not 
operate  as  a  declaration  of  trust.  The 
judgment  of  Sir  William  Grant,  in  Antro^ 
bv^  v.  Smith,  upon  this  point,  is  conclusive 
in  its  reasoning ;  it  is  stated  fuUy  by  Lord 
Cottenham,  in  Edwards  v.  Jones,  and  it  is 
unnecessary  to  repeat  it.     In  the  case  of 

(1)  1  Atk.  280. 

(2)  1  MjL  *c  Cr.  226 ;  e.  c.  5  Law  J.  Rep.  (n.».) 
Chanc.  194. 
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Sloane  v.  Cadogan  (8),  which  was  8o  much 
relied  upon  in  the  argument,  Bromley  Ca- 
dogan had  a  vested  interest  in  the  property 
assigned ;  he  conveyed  it  to  trustees  for  his 
father.  Sir  William  Grant  considered  that 
a  trust  was  created,  and  upon  this  his 
judgment  was  founded.  It  is  obvious, 
however,  that  that  case  is  very  distinguish- 
able from  the  present,  which  is  an  assign- 
ment of  a  mere  expectancy,  which  conveys 
no  estate  or  interest  to  the  assignee;  al- 
though, when  made  for  a  valuable  consi- 
deration, which  is  wanting  here,  it  would  be 
supported  in  equity. 

I  am  of  opinion,  therefore,  that  the  judg- 
ment of  the  Vice  Chancellor  was  correct, 
and  that  the  appeal  must  be  dismissed.  The 
appellant  must  pay  the  costs  of  the  appeal. 


} 


HAVEROAL  V,  HARRISON. 


M.R. 
Dec.  11,12. 

Legacy — Lapse — Designatio  Persorus. 

Gift  hy  W,  to  his  wife  of  all  his  goods^ 
chattels,  ^c,  and,  at  her  departure,  for  her 
brothers  and  sister  and  his  brothers  and  sister, 
to  have  equal  shares  thereof  At  the  time  of 
making  his  will,  fV.  had  three  brothers  and  one 
sister,  and,  at  the  same  time,  his  wife  had  one 
brother  and  one  sister  only :  but  at  the  death 
of  the  testator  and  his  wife,  one  brother  and 
one  sister  only  were  living : — Held,  that  the 
surviving  brother  and  sister  were  entitled 
each  to  one-sixth  ofthejund  bequeathed,  and 
that  the  legacies  of  the  deceased  brothers  and 
sister  lapsed  and  was  undisposed  of 

John  Wilkins,  by  his  wiU,  bearing  date 
the  10th  of  July  1800,  bequeathed  as  fol- 
lows : — "  I  will  and  bequeath  imto  my 
beloved  wife,  Mary  Wilkins,  all  my  worldly 
effects,  stock  in  trade,  goods  and  chattels,  of 
every  description,  unto  me  belonging;  and 
at  my  beloved  wife's  departure,  for  her  bro^ 
thers  and  sister  and  my  brothers  and  sister,  to 
have  equal  share  of  all  my  stock,  goods  and 
chattels ;  and  for  her  further  security,  I  leave 
her  sole  executrix."  The  testator  died 
in  1832,  and  his  widow  in  1839,  and  the 
testator's  father  and  mother  intermarried  in 
1755,     At  the  date  of  the  will,  the  testator 

(3)  3  Sug.  Ven.  &  Pur.  A  pp.  No.  27. 


had  three  brothers  and  one  sister,  and  his 
wife  had  one  brother  and  one  sister  living; 
and  at  the  respective  times  of  the  testator's 
death  and  of  the  death  of  his  wife,  there  was 
only  one  brother  of  the  testator,  and  no 
sister,  and  only  one  sister  of  the  testator's 
wife,  and  no  brother,  living.  The  defen- 
dant James  Wilkins  (the  testator's  brother) 
and  the  plaintiffs,  being  nephews  and  nieces 
of  the  testator,  and  children  of  the  testator's 
brothers  and  sister,  who  died  before  the  tes- 
tator, were  the  testator's  next-of-kin  at  the 
time  of  his  death.  The  question  was,  whe- 
ther the  brothers  and  sister  of  the  testator, 
and  the  brother  and  sister  of  his  wife,  who 
were  alive  at  the  date  of  the  will,  were  the 
parties  intended  to  take  under  the  bequest 
contained  therein,  or  only  the  brothers  and 
sisters  of  himself  and  wife  who  should  be 
living  at  his  death. 

Mr.  Pemberton  Leigh  and  Mr.  Jervis,  for 

the  plain tiflb,  contended  that  the  only  question 
was,  whether  the  class  intended  was  or  not 
an  indefinite  class ;  that  the  latter  could  not 
possibly  have  been  intended  in  the  present 
case,  considering  the  age  of  the  testator's 
mother  at  the  date  of  the  testator's  will ; 
that  the  gift  could  not  be  construed  an  in- 
definite one,  having  regard  to  the  word 
"  sister,"  which  was  a  clear  designatio  per- 
son<je. 

Mr.  Kindersley,  for  the  defendant  James 
Wilkins,  the  brother  of  the  testator,  living 
at  his  death,  contended,  that  the  gift  was 
not  in  effect  a  limited,  but  a  general  one, 
and  that  there  was  in  it  no  designatio  per- 
sonarum ;  that  the  circumstance  of  the  tes- 
tator and  his  wife  having  each  one  sister 
only  at  the  date  of  the  will,  would  not  ex- 
clude brothers  of  either  of  those  parties  from 
taking  under  the  bequest ;  that  the  object 
was  to  give  the  property  to  the  parties  who 
should  represent  the  class  of  persons  at  the 
death  of  the  testator. 

Mr.  G.  Turner  and  Mr.  Craig  appeared 
for  the  defendant  Harrison,  the  executor  of 
the  sister  of  the  testator's  wife. 

The  following  cases  were  cited  : — 
Finer  v.  Francis,  2  Cox,  190. 
Shuttleworth   v.    Greaves,   4   Myl.    & 

Cr,  85 ;  s,  c.  8  Law  J.  Rep.  (n.s.) 

Chanc.  7. 
Knight  Y.  Gould,  2  Myl.  Sc  K.  295.    \ 
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The  Master  of  the  Rolls  observed, 
that  the  question  was,  whether  in  the  general 
description  which  the  testator  had  used  in 
his  will  he  had  implied  persons  capable  of 
being  enumerated  at  the  date  thereof;  that 
the  wife,  at  the  date  of  the  will,  had  one 
sister  only,  and  so  had  the  testator;  and  that 
it  was  difficult  to  suppose  the  testator  meant 
by  the  description  any  other  persons  than 
the  one  sister  of  himself  and  of  his  wife ;  for 
if  the  testator  intended  the  description  to 
answer  a  class  of  persons,  some  of  whom 
might  come  into  existence  at  a  future  time, 
it  was  inconceivable  that  he  should  have 
made  use  of  words  applicable  to  a  state  of 
things  existing  at  the  date  of  his  will ;  that 
His  Lordship's  impression  was,  that  the  use 
of  the  word  sister  afforded  a  satis&ctory 
inference  that  the  testator  did  not,  by  the 
bequest,  intend  a  class  of  persons  not  ca- 
pable of  being  enumerated  at  the  date  of  the 
will.  His  Lordship  added,  that  he  would 
peruse  the  cases  cited  before  he  gave  his  final 
decision  on  the  point. 

Dec.  12. — The  Master  op  the  Rolls 
stated  that  he  had  read  the  cases  that  were 
cited  in  argument  on  the  preceding  day, 
which  were  distinguishable  from  the  present, 
there  being  in  none  of  them  a  designation  of 
particular  persons ;  the  expression  in  the  most 
recent  of  them  ( Shuttleworth  v.  Greaves) 
being,  to  all  and  every  the  testator's  brothers 
and  sisters  ;  that  the  word  "  sister  '*  used  in 
the  testator's  will  could  only  apply  to  his 
sister,  and  the  sbter  of  his  wife  living  at  the 
date  of  his  will ;  that  the  mention  of  '*  bro- 
thers "  of  the  testator's  wife,  which  was  an 
inaccuracy,  had  created  some  ambiguity, 
but  not  sufficient  to  justify  his  Lordship  in 
the  conclusion  he  must  come  to,  from  the 
use  in  the  will  of  the  word  "sister;"  and 
he  must  declare  that  the  bequest  in  ques- 
tion was  a  gift  to  such  of  the  parties  de- 
signated as  were  living  at  the  date  of  the 
testator's  will.  Four-sixths  of  the  fund  be- 
queathed would  therefore  lapse  and  form 
personal  estate  undisposed  of,  to  be  distri- 
buted amongst  the  representatives  of  the 
widow  and  next-of-kin  of  the  testator,  ac- 
cording to  the  Statute  of  Distributions. 


K.  Bruce,  V.C, 
Dec.  12 


} 


masters  v.  BARNES. 


-ExecU" 


Parties  —  Administration  Suit  - 
tors — Bankrupt. 

A  plaintiff  in  an  administration  suit  is  not 
compellable  to  make  the  representatives  or 
assignees  of  a  deceased  or  bankrupt  executor 
of  the  testator^  whose  estate  is  sought  to  be 
administered,  parties  to  the  suit. 

Francis  Riley  bequeathed  all  his  personal 
estate  to  certain  persons,  one  of  whom  was 
represented  by  the  plaintiff,  and  appointed 
Thomas  Riley,  Hannah  Riley,  and  Mary 
Ann  Barnes  to  be  the  executor  and  execu- 
trixes of  his  will. 

Thomas  Riley  alone  proved  the  will,  and 
acted  in  execution  of  the  trusts  of  it.  He 
afterwards  became  bankrupt,  and  died 
shortly  after,  intestate  and  insolvent,  and 
no  administration  was  taken  out  to  him.  At 
the  time  of  Thomas  Riley's  bankruptcy,  a 
sum  was  due  from  him  in  respect  of  his  re- 
ceipts of  the  testator's  estate.  This  sum 
was  proved  as  a  debt  in  the  bankruptcy  by 
Mary  Ann  Barnes,  and  dividends  were  paid 
on  it. 

After  the  death  of  Thomas  Riley,  the  will 
of  the  testator  was  proved  by  Mary  Ann 
Barnes;  the  other  executrix  being  then 
dead. 

The  bill,  which  was  filed  by  the  plaintiff 
against  Mary  Ann  Barnes,  and  the  other 
parties  interested  in  the  personal  estate  of 
the  testator,  after  stating  the  facts  above 
mentioned,  alleged,  that  Sie  whole  estate  of 
the  bankrupt  had  been  administered,  and 
that  a  final  dividend  had  been  paid  on  the 
sum  due  from  him  to  the  testator's  estate  ; 
and  prayed  that  the  trusts  of  the  will  of  the 
testator  might  be  carried  into  execution; 
that  the  usual  accounts  might  be  taken,  and 
that  the  assets  might  be  divided  among  the 
persons  entitled  thereto. 

Mary  Ann  Beumes,  by  her  answer,  alleged, 
that  Thomas  Riley  had  mixed  monies  be- 
longing to  the  testator's  estate  with  other 
monies,  and  had  invested  this  mixed  fund 
in  his  own  name  in  different  securities,  with- 
out executing  any  declaration  of  trust,  and 
that  these  securities  were  still  outstanding ; 
and  submitted,  that,  under  these  circum- 
stances, the  assignees  of  Thomas  Riley  were 
necessary  parties  to  the  suit. 
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Mr.  Metcalfe^  for  Mary  Ann  Barnes,  sub- 
mitted, that  the  assignees  and  personal  re- 
presentatives of  Thomas  Riley  were  neces- 
sary parties  to  the  suit. 

Mr,  Russell  and  Mr.  CockereU,  for  other 
parties. 

The  following  cases  were  cited — 

WiUiam  v.  Waiiams,  9  Mod.  299. 
Phelps  V.  Sproule,  4  Sim.  321. 
Holland  v.  Prior,  1  Myl.  &  K.  237. 

Knight  Bruce,  V.C. — There  is  a  differ- 
ence between  "  may"  and  "  must  ;'*  between 
the  questions,  whether  the  plaintiff  is  bound 
to  make  the  representatives  or  assignees  of 
a  deceased  or  bankrupt  executor  parties 
to  a  suit,  and  whether  he  may  make  them 
parties.  I  wi]l  venture  to  decide,  that  the 
plaintiff  is  not  compellable.  If  it  is  to  be 
decided  that  the  plaintiff  is  compellable,  it 
must  be  done  by  higher  authority  than  mine. 
I  give  no  opinion  on  the  question,  whether 
the  plaintiff  may  or  may  not  make  them 
parties — ^that  point  J  leave  entirely  untouch- 
ed. J  give  no  opinion  on  the  case  in  4  Simons, 
I  should  have  acted  exactly  in  the  same 
manner  if  that  case  had  never  existed. 

A  decree  was  then  taken  for  the  accounts 
of  the  testator's  estate. 


M.R.     \ 
Occ.  21.  J 


RICHARDSON  V,  HASTINGS. 


M.R.     \ 
>ec.  21.  J 


Dec 


ROBERTS  V,  JONES. 


Plea — Costs — Slsi  Order  of  Srd  of  April 
1828. 

To  obtain  an  order  for  the  costs  of  a  plea 
under  the  Slst  of  the  Orders  of  the  Srd  of 
April  1 828,  a  notice  of  the  motion  must  be 
previously  served  on  the  plaintiff, 

Mr.  Simons  applied  ex  parte  for  an  order, 
giving  the  defendant  the  costs  of  a  plea, 
which  had  been  put  in  to  the  plaintiff's  bill, 
and  to  which  no  replication  had  been  filed. 

The  Master  of  the  Rolls,  after  reading 
the  31st  Order  of  drd  of  April  1828,  refused 
the  application,  and  desired  notice  of  motion 
to  be  served  on  the  plaintiff,  who  might  de- 
sire to  file  a  replication  to  the  plea. 


Dec, 

Amendment — Demurrer,    . 

Mr,  Hubhack  applied  ex  parte  for  leave 
to  amend  a  demurrer  put  in  to  the  plaintiff's 
bill  by  two  of  the  defendants,  by  substituting 
the  word  **  defendants"  for  *<  defendant," 
which— 

The  Master  of  the  Rolls  granted,  on 
the  undertaking  of  the  defendants  to  amend 
the  plaintiff's  office  copy. 


JACKLIN  V,  WILKINS. 


M.R.       \ 
Dec.  18,  22.  J 

New  Orders  of  October  \M2— Notice  of 
Motion — Appearance, 

The  New  General  Orders  of  October 
1842,  make  no  alteration  in  the  practice  with 
respect  to  the  service  of  notice  of  motion  be- 
fore the  defendant's  appearance^  and  after 
service  of  subpoena ;  and  special  leave  must 
be  obtained  to  serve  the  notice  of  motion  per-- 
sonally,  which  leave  must  be  mentioned  in 
the  notice  of  motion. 

After  the  defendant  had  been  served  with 
a  subpcena  to  appear  and  answer,  but  before 
he  had  actually  appeared,  and  before  his 
time  for  appearance  had  expired,  the  plain* 
tiff,  without  obtaining  speoal  leave  of  the 
Court,  gave  notice  of  motion  for  an  injunc- 
tion.    The  defendant  did  not  appear. 

Mr.  Schomberg,  in  support  of  the  motion, 
which  was  intimated  by  the  Master  of  the 
Rolls  not  to  be  regular,  said, — It  was  for- 
merly necessary  to  serve  the  six  clerk  with 
all  notices  of  motion,  and  until  appearance 
therefore  it  was  necessary  that  the  Court 
should  be  applied  to,  for  Uie  purpose  of  al- 
lowing a  notice  to  be  served  personally,  but 
as  the  office  of  six  clerks  had  been  abolished 
by  the  New  Orders  of  October  1842(1), 
the  parties  themselves  and  their  attomies 
were  to  be  served  with  notice  of  all  applica- 
tions, and  it  was  therefore  no  longer  neces- 
sary to  obtain  a  special  leave  to  serve  them. 

The  Master  of  the  Rolls,  however, 
held,  that  there  had  been  no  alteration  in 

(1)  Ord.  Cano.  214,  215. 
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the  practice  in  this  respect,  and  that  special 
leave  ought  to  have  heen  obtained,  and  that 
the  fact  should  have  been  stated  in  the  notice 
of  motion  (2) ;  whereupon — 


Heldy  that  the  plaintiff  tU  law  was  not  pro' 
tected  by  his  answer  from  the  necessity  of 
producing  the  documents  mentioned  in  his 
schedule. 


Mr,  Schomherg  proposed  to  move  ex  parte, 
which  was  objected  to  by  his  Lordship,  on 
the  ground  of  the  lapse  of  time  (3).  The 
injunction  was  afterwards  granted  by  the 
Court,  after  leave  had  been  given,  under 
special  circumstances,  to  serve  tbe  notice  of 
motion  at  the  defendant's  place  of  business, 
the  notice  of  motion  stating  such  leave  to 
have  been  given. 


V.C. 

1842. 

May  24,  31; 

June  2. 

L.C. 

July  16 ; 

Nov.  10, 17. 

1848. 

Nov.  7. 


The  Duke  of  Beaufort  had  commenced 
an  action  at  law  against  the  plaintiff, 
Charles  Henry  Smith ;  and  by  the  declara* 
tion,  he  alleged  that  Smith  was,  on  the  1st 
of  November  1840,  indebted  to  him  in 
1,000Z.  for  divers  customs,  duties,  tolls, 
and  sums  of  money,  payable  by  Smith  to 
the  Duke,  upon  divers  coals,  before  then 
raised  and  gotten  by  Smith,  within  and 
from  the  Duke's  manor  and  seigniory  of 

Kilvey,  in  the  oounty  of  Glamorgan,  and 

before  then  carried  through  the  said  manor 

and  seigniory,  and  sold   and  exported  to 

sea,  over  Swansea  Bar,  and  for  divers  other 

customs,  duties,  tolls,  and  sums  of  money 

SMITH  V,   THE  DUKE  OF        before  then  payable  by  Smith  to  the  Duke, 

^x^       BEAUF^HT.  upon  divcrs  other  coals  before  then  raised, 

^/'^^^ ^/VVl^y  ^^gotten,  and  taken  by  Smith  within  and  from 

^(/^^  <J  ^o   /         the  Duke's  manors  and  seigniory,  and  for 

divers  other  sums  of  money  due,  and  of  Yight 

payable  and  renderable   by  Smith 


Production  of  Documents, 

An  action  at  law  was  brought  to  recover 
monies  aUeged  to  be  due  in  respect  of  a  cus-- 
tomary  payment  of  ^d,  for  a  quantity  of  coals. 
The  defendant  disp^ed  the  custom,  and  in- 
sifted  that  the  quantity  on  which  the  Ad,  had 
been  paid,  had  frequently  varied :  secondly, 
that  the  custom  had  been  laid  in  different 
terms  by  parties  who  represented  the  in- 
terest which  the  plaintiff  at  law  now  pos- 
sessed :  and  also  that  some  payments  to  the 
predecessors  of  the  plaintiff  at  law  had  tn- 
eluded  a  certain  easement,  under  a  specific 
eonPract;  and  filed  a  bill  of  discovery  in  aid 
of  his  defence  at  law,  charging  in  the  usual 
manner  that  the  plaintiff  at  law  had  various 
documents  in  his  possession.  The  plaintiff 
at  law  set  forth  in  a  schedule  to  his  answer, 
a  Ust  of  documents  in  his  possession  relating 
to  the  matters  mentioned  in  the  bill,  and  in- 
elated  that  they  related  to  his  title,  and  did 
not  relate  to  the  title  of  the  defendant  at 
law,  bfU  not  expressly  denying  that  they  re* 
lated  to  the  variance  in  the  custom  or  to  the 
equities  on  which  the  bill  was  founded: — 

(2)  Hill  V,  RimeU.  8  Sim.  632  ;  s.  o.  as  Hall  v. 
Rimel,  7  Law  J.  Rep.  (n.s.)  Chanc.  82. 

(3)  Ramsbottom  V.  Freeman,  4  Bear.  145;  8.  c. 
10  Law  J.  Rep.  (n.s.)  Chanc.  362. 

Nbw  Seribs,  XIII. — Chanc. 


to  the 
Duke,  as  the  owner  of  the  said  manors  for 
certain  other  customs,  duties,  tolls,  and  cus- 
tomary payments  before  then  due  and  of 
right  payable  and  renderable  by  Smith  to 
the  Duke,  being  such  owner  of  the  said 
manor. 

Smith  pleaded  the  general  issue,  and  issue 
had  been  joined. 

This  was  a  bill  for  a  discovery  in  aid 
of  Smith's  defence  to  the  action  at  law. 

The  plaintiff  was  in  possession  of  two 
collieries,  in  the  manor  of  Xilvey,  one  call- 
ed the  Lansamlet  colliery,  with  the  free  use 
of  the  coal  bank  at  White  Rock,  and  of  the 
Dock  there  for  vessels  to  load  or  unload 
coal  and  culm,  which  he  held  under  a  lease 
from  the  Earl  of  Jersey,  dated  in  1833 ;  and 
the  other  called  the  Old  Church  Pit  col- 
liery, which  he  had  had  from  1828. 

Both  these  collieries  are  near  to  the  river 
of  Swansea,  otherwise  Tawe,  which  falls 
into  Swansea  Bay,  and  is,  and  from  time 
immemorial  has  been,  a  public  navigable 
river,  and  the  parties  using  it  were  not  sub- 
ject to  any  toll  or  duty,  save  only  such  as 
were  payable  to  the  trustees  of  Swansea 
Harbour,  under  certain  acts  of  parliament. 

The  coal  raised  by  Smith  from  his  two 
collieries,  was  brought  by  him  to  a  certain 
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wharf  belonging  to  him  on  the  left  hand  of 
the  Tawe,  made  by  one  of  the  antecessors 
in  title  of  Smith,  and  the  greater  part  of 
such  coal  was  sold  by  him  to  the  captains 
or  masters  of  the  vessels  resorting  to  the 
wharf  for  that  purpose,  who  had  departed 
therewith,  but  Smith  had  never  been  him- 
self a  shipper  or  exporter  of  any  such  coal, 
and  the  said  captains  or  masters  had  been 
under  no  obligation  to  Smith  to  export  the 
same  to  sea  over  Swansea  Bar.  The  Duke 
claimed  from  Smith  the  sum  of  4d.  for 
every  wey  of  coal  raised  from  his  respec- 
tive collieries,  and  sold  and  exported  to  sea 
over  Swansea  Bar,  which  he  claimed  by  im- 
memorial custom,  as  lord  of  the  manor  of 
Kilvey,  and  the  Duke  laid  the  custom  as 
being  "  for  every  wey  of  coal  raised  and 
gotten  within  and  from  the  manor  and 
seigniory  of  Kilvey,  in  the  county  of  Gla- 
moi^an,  and  carried  through  the  said  manor 
and  seigniory,  and  sold  and  exported  to  sea 
over  Swansea  Bar,"  in  respect  of  which 
custom  the  action  had  been  brought. 

The  bill  stated,  that  the  Duke  alleged 
that  his  ancestors  and  himself  were  the 
lords  of  the  manors  of  Swansea  and  Kil- 
vey, and  that  by  charter,  prescription,  or 
other  good  and  lawfril  title,  they  were  en- 
titled to  all  royalties  within  those  manors,  to 
the  sea  shore  of  Swansea  and  Kilvey  be- 
tween high  and  low  water  mark ;  to  the 
water  channel  and  soil  of  the  Tawe  and  to 
the  port  and  harbour  of  Swansea,  and  to 
the  admiralty  of  the  seas,  bays,  havens, 
ports,  and  rivers,  within,  or  boidering,  or 
surrounding  the  same. 

The  bill  charged,  that  no  collieries  were 
opened  in  the  manor  of  Kilvey,  nor  was 
any  coal  exported  over  Swansea  Bar  till 
many  years  after  the  reign  of  Richard  I.  ; 
that  the  said  alleged  custom  had  been 
laid  in  different  terms  at  different  times; 
that  in  November  1838,  the  executors  of 
the  late  Duke  of  Beaufort  had  filed  a  bill 
against  Smith  for  the  recovery  of  certain 
arrears  claimed  to  be  due  in  respect  of  the 
customary  payment  of  4(2.,  and  that  the 
custom  was  laid  by  them  that  from  time 
immemorial  it  had  been  paid  to  the  lord  of 
the  manor  of  Kilvey  **  for  every  wey  of  coal 
raised  and  gotten  within,  from,  out  of,  or 
under  the  said  manor  of  Kilvey,  or  any  part 
thereof,  and  shipped  to  sea,  over  Swansea 
Bar,  and  for  the  ways  and  places  to  lay  it 


down  by  the  water  side,  and  for  the  liber- 
ties of  the  river,  the  sum  of  4d,"  That  the 
bill  was  afterwards  amended,  and  the  plain- 
tiffs (the  executors)  then  alleged  the  4d. 
to  be  due  in  respect  of  coals  sold  to  sea,  over 
Swansea  Bar. 

The  bill  further  charged,  that  the  Duke 
had  in  his  possession  a  survey,  or  copy  of  a 
survey,  dated  the  27th  of  September  1686, 
in  which  the  custom  is  laid  as  follows  :  *'  for 
every  wey  of  coal  wrought  within  the  said 
manor,  and  sold  to  sea,  and  for  the  ways 
and  places  to  lay  it  down  by  the  water-side, 
and  for  the  liberties  of  the  river,  the  sum 
of  4d,f  after  the  rate  of  Is.  4d.  for  every 
last;'*  and  that  the  Duke  had  divers  other 
surveys,  inquisitions,  books,  and  documents 
containing  entries  of,  or  relative  to  the  said 
alleged  customary  payment  of  4d.f  from 
which  the  terms,  or  supposed  terms,  of  the 
said  alleged  custom  would  appear :  that  the 
alleged  custom  had  varied  in  respect  of  the 
number  of  bushels  contained  in  a  wey  of 
coals,  and  had  sometimes  been  144  bushels, 
and  at  other  times  216  bushels,  and  that 
the  customary  payment  of  4d,  had  some- 
times been  taken  in  respect  of  48  bags 
to  the  wey,  and  at  other  times  in  re- 
spect of  72  bags :  that  the  alleged  right 
of  the  Duke  to  the  water  channel  and 
soil  of  the  Tawe,  and  to  the  port  and  har- 
bour of  Swansea,  and  to  the  soil  thereof, 
and  to  the  admiralty  of  the  adjoining  seas, 
&c.,  were  not  appurtenant  to  the  manor  of 
Kilvey,  and  that  the  Duke  ought  to  set 
forth  how  he  made  out  the  same  :  that  the 
alleged  customary  payment  of  4d.  origin- 
ated in  some  compromise  of  disputed  rights 
of  very  limited  local  extent,  and  not  com- 
prehending the  collieries  of  the  plaintiff,  or 
in  the  grant  or  allowance  of  some  ease- 
ment or  way-leave,  now  expired,  by  some 
of  the  predecessors  in  title  of  the  Duke,  for 
the  transit,  deposit,  or  exportation  of  coal, 
or  otherwise  in  relation  thereto :  that 
although  the  said  alleged  custom  had 
sometimes  been  laid  as  providing,  by  way 
of  easement,  ways  and  places  to  lay  down 
the  coal  by  the  water-side,  yet  some  or 
one  of  the  Duke's  predecessors  had  some- 
times made  a  special  bargain,  and  received 
special  compensation  for  ways  and  places 
to  lay  down  coal  raised  within  the  said 
manor  of  Kilvey,  by  the  side  of  the  Tawe. 

The  bill   then   stated    an   indenture    of 
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lease,  of  the  8th  of  Deceinherl750,  where- 
by the  then  Duke  of  Beaufort  granted  and 
demised  to  Chauncey  Townsend,  (under 
whom  Smith  claimed)  for  ninety-nine  years, 
all  necessary  powers  for  making  roads,  &c. 
along,  across,  and  over  the  highways  and 
waters  in  the  manor  of  Kilvey,  for  the 
purpose  of  carrying  coal  from  the  collieries 
th^re  (including  Smith's  collieries)  to  the 
river-side,  and  for  carrying  back  materials, 
and  also  power  to  make  wharfii  on  the  banks 
of  the  river  Tawe,  for  shipping  the  said 
coal,  so  that  no  injury  was  done  to  the 
navigation  of  the  river,  and  reserving  to  the 
Duke,  his  heirs  and  assigns,  all  such  cus- 
tomary dues  and  payments  as  were,  and 
should  from  time  to  time  become  due  and 
payable  to  him  and  them  as  lords  of  the 
manor  ;  and  also  an  indenture  of  lease  of  the 
22nd  of  February  1783,  whereby  the  then 
Duke  of  Beaufort  granted  and  demised  cer- 
tain lands  to  Lord  Vernon  for  sixty-eight 
years,  with  power  to  make  a  canal  Uirough 
them  for  carrying  coals  from  the  coal  works 
under  the  estate  of  Lord  Vernon,  in  Lan- 
samlet,  and  to  dig  a  basin  for  barges,  and 
make  a  wharf  for  landing  and  shipping 
coals  and  other  things,  subject  to  the  yearly 
rent  of  20/.,  which  indenture  contained  no 
reference  to  the  customary  payment  of  4^d. 

The  bill  charged,  that  the  Duke  had  never 
afforded  any  easement  to  Smith,  with  respect 
to  the  coal  raised  from  his  collieries,  and 
that  the  Duke  was  not  seised  or  possessed 
of  the  banks  of  the  river,  or  of  ways  or  places 
to  lay  down  coal  at  the  wharf  where  Smith's 
coal  was  shipped,  and  that  he  was  not  ex- 
clusively possessed,  as  lord  of  the  manor 
or  otherwise,  of  the  banks  of  the  river,  which 
were  the  property  of  various  land-owners, 
among  whom  the  Duke  was  one. 

The  bill  then  charged,  that  neither  the 
Duke  nor  any  of  his  predecessors  ever  ex- 
ercised any  right  over  the  harbour  or  river 
of  Swansea,  or  the  Swansea  Bar,  nor  repair- 
ed the  harbour ;  that  the  said  customary  pay- 
ment was  not  claimed  by  the  Duke,  in  respect 
of  any  coal  raised  on  the  right  or  Swansea 
bank  of  the  Tawe ;  that  the  said  customary 
payment  of  4d.  had  sometimes  been  claimed 
in  respect  of  the  coal  carried  through  the 
manor  of  Kilvey  to  the  Tawe,  and  exported 
to  sea  over  Swansea  Bar,  although  not  raised 
within  the  manor  of  Kilvey ;  and  by  way  of 
evidence  thereof,  stated  an  indenture  of  lease 


of  March  1827,  between  the  then  Duke  and 
George  Tennant. 

The  bill  then  charged,  m  the  common  form, 
that  the  Duke  had  in  his  possession  various 
deeds,  instruments,  inquisitions,  surveys, 
cases,  opinions,  books  of  account,  accounts, 
&c.,  relating  to  the  several  matters  aforesaid, 
or  some  of  them,  or  whereby  the  truth  of 
the  said  matters,  or  some  of  them,  would 
appear,  and  that  the  Duke  might  set  forth 
a  schedule. 

The  Duke  by  his  answer  stated,  that  he 
was  entitled,  as  tenant  for  life,  to  the  manors 
of  Eolvey  and  Swansea,  and  he  and  his  an- 
cestors were  entitled  by  charter,  prescription, 
or  other  good,  legal,  and  lawful  title  to  all 
royalties  belonging  to  the  said  manors ;  and 
he  believed,  that  for  several  hundred  years 
past,  there  had  been,  and  of  right  ought  to 
be  paid  and  payable  to  his  predecessors, 
and  there  was  now  payable  to  him  for  every 
wey  of  coal  raised  within  the  manor  of  Kil- 
vey, and  carried  through  the  said  manor, 
and  sold  and  exported  to  sea  over  Swansea 
Bar,  the  sum  of  4^d,y  every  such  wey  con- 
sisting of  forty-eight  bags,  and  every  bag 
containing  three  bushels  of  Winchester  mea- 
sure, and  that  such  wey  was  the  old  wey, 
as  distinguished  from  what  has  been  called 
the  new  wey,  consisting  of  seventy-two  bags ; 
and  he  claimed  that  customary  payment, 
not  exclusively  as  a  customary  payment 
due  and  of  right  payable  to  him  as  lord  of 
the  manor  of  Kilvey,  but  generally  as  a 
payment  due,  and  of  right  payable  by 
the  plaintiff  to  him,  upon  coals  raised  and 
gotten  by  the  plaintiff  within  and  from  the 
manor  and  seigniory  of  Kilvey,  and  carried 
through  the  said  manor  and  seigniory,  and 
sold  and  exported  to  sea  over  Swansea  Bar ; 
and  he  was  advised  and  believed  that  such 
claim  might  be  supported  as  a  customary 
payment  existing  beyond  the  time  of  legal 
memory,  or  as  a  toll  traverse,  or  in  the  na- 
ture of  a  toll  traverse,  or  as  a  port  duty,  or 
in  the  nature  of  a  port  duty,  payable  to  the 
owner  or  proprietor  of  the  port  and  harbour 
of  Swansea,  or  as  payable  by  virtue  of  some 
agreement  or  arrangement  between  the  land- 
owners and  the  lord  of  the  manor  of  Kilvey, 
at  some  remote  period,  or  as  being  a  reser- 
vation made  to  the  lord  of  the  said  manor, 
as  the  original  owner  of  all  the  lands  therein, 
before  or  when  he  parcelled  out  his  demesne 
lands  to  the  fee  tenants  of  the  manor. 
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The  Duke  further  stated,  that  he  did  not 
believe  that  the  custom  had  been  laid  in 
different  terms  at  different  times,  except  that 
the  claim  of  the  executors  of  the  late  Duke 
was  made  as  for  a  custom,  and  not  generally, 
and  that  the  same  was  laid  in  different 
words,  but  always  meaning  or  importing  the 
same  thing  in  substance ;  that  the  claim  of 
the  executors  was  a  limited  claim  for  a  cus-* 
tomary  payment,  as  payable  to  the  lord  of 
the  manor  of  Kilvey,  whereas  the  claim  of 
the  Duke  was  a  general  claim,  which  might 
be  supported  either  as  a  custom  or  otherwise. 
The  Duke,  to  the  best  of  his  knowledge, 
information,  and  belief,  denied  it  to  be  true, 
that  the  said  payment  or  duty  had  yaried 
respecting  the  number  of  bushels  contained 
in  a  wey  of  coals,  upon  which  the  same  had 
been  demanded  and  paid,  or  that  the  said 
wey  had  been  sometimes  144,  and  at  other 
times  216  bushels,  or  that  the  said  payment 
had  been  sometimes  taken  on  48  Irags,  and 
at  other  times  92  or  72  bags.  And  the 
Duke  said,  that  the  payment  of  4d.  was  an 
ancient  payment  or  duty,  for  the  old  or 
ancient  wey  of  48  bags,  every  bag  containing 
8  bushels  of  Winchester  measure,  as  he  was 
informed  and  believed,  making  together  144 
bushels,  in  such  old  or  ancient  wey,  as  dis- 
tinguished from,  the  new  wey  of  72  bags, 
containing  216  bushels.  And  the  l^vke 
said  he  was  informed  and  believed,  that 
when  the  coals  were  measured  by  the  an- 
cient w6y,  the  payment  in  respect  thereof 
was  always  4^.,  and  that  in  latter  times, 
when  the  coals  were  measured  by  the  new 
wey,  the  same  was  for  the  purpose  of  the 
said  duty  turned  into  &e  old  wey,  by  adding 
one-third  of  the  number  of  new  weys,  and 
the  sum  of  4d,  was  paid  on  the  number  of 
weys  obtained  by  such  addition. 
The  Duke  said  he  was  informed  and  believed, 
that  by  a  mistake  or  inadvertence,  payment 
was  received  by  the  then  Duke  from  the  said 
C.  Townsend,  from  1751  to  1759,of  4i.,  cal- 
culated on  the  new  wey,  and  that  such  mist 
take,  being  discovered,  was  corrected  by  the 
said  C.  Townsend  accounting  for  and  pay- 
ing all  the  arrears  or  deficiency,  so  as  to 
make  up  the  payment  of  4d,  on  the  old  wey ; 
and  the  Duke  said  he  was  informed  and 
believed,  that  there  was  no  other  instance 
of  any  such  mistake.  The  Duke  denied  it 
to  be  true  that-  the  custom  originated  in 
any  such  compromise  as  was  alleged  in  the 


bill,  or  that  the  custom  had  sometimes  been 
laid  as  providing  by  way  of  easement,  ways 
and  places  to  lay  down  the  coal  by  the 
water  side,  or  that  any  of  his  jwedecetsors 
had,  at  any  time  made  a  special  bargain,  or 
received  a  special  compensation  for  ways 
and  places,  to  lay  down  coals  raised  within 
the  manor  of  Kilvey,  by  the  side  of  the  river 
Tawe.  The  Duke  admitted  the  indentures 
of  the  8th  of  December  1750  and  the  22nd 
of  February  1783,  and  said  that  the  liberdet 
and  privileges  were  thereby  granted  for  a 
nominal  consideration,  in  order  to  encourage 
the  exportation  of  coal,  and  thereby  increase 
the  revenues  arising  to  the  Duke  from  the 
said  payment.  And  he  said  that  he  did,  as 
he  was  advised  and  believed,  afford  an  ease- 
ment to  the  plaintiff,  in  respect  of  the  said 
coal,  for  that  he  was  seised  or  possessed  of 
the  banks  of  the  Tawe,  or  ways  and  places 
to  lay  down  coal  at  the  place  or  wharf  where 
the  coal  of  the  plaintiff  was  shipped,  inas- 
much as  the  soil  of  the  river,  and  of  the  port 
and  harbour  of  Swansea,  belonged  to  him, 
and  no  coal  raised  by  the  plaintiff  within 
the  manor  could  be  shipped  or  exported 
from  the  river  or  port,  without  passing  over 
land  belonging  to  him  (the  DisJlc),  and  no 
wharf  could  be  erected  on  the  banJc  of  the 
river,  without  Ipng  or  touching  on  such  land. 
The  Duke  admitted,  that  he  had  in  his 
custody  or  power,  and  that  there  were  in  his 
muniment  room  at  Badminton  various  deeds, 
instruments,  surveys,  cases  for  the  opinion 
of  counsel,  books  of  account,  accounts, 
ledgers,  entries,  letters,  copies  of  and 
extracts  from  letters,  vouchers,  receipts, 
memoranda,  papers,  and  writings,  wholly  or 
in  part  relating  to  the  mattera  in  the  bill 
mentioned,  or  some  of  them ;  but  he  denied 
it  to  be  true,  that  thereby  the  truth  of  the 
matters  in  Uie  bill  stated  and  charged,  or 
any  of  them,  would  appear,  or  be  elucidated, 
save  as  by  the  said  answer  was  mentioned. 
And  the  Duke,  in  the  second  schedule  to  his 
answer,  set  forth  a  list  of  all  such  documents ; 
and  he  said,  that  the  several  documents 
in  such  schedule  were  the  title-deeds,  evi- 
dences, and  muniments  of  or  belonging  to 
him,  as  the  tenant  for  life  as  aforesaid,  and 
the  same  respectively  evidenced  or  related 
to  his  right  and  title  as  tenant  for  life,  and 
of  his  son  the  Marquis  of  Worcester,  as  tenant 
in  tail  in  remainder  to  the  said  estate  and 
hereditaments,  and  to  the  said  duty  or  pay- 
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ment  of  4d.  per  wey,  and  did  not  in  any 
manner  evidence  or  relate  to  any  estate, 
right,  or  title  whatsoever  of  or  belonging 
to,  or  claimed  by  the  plaintiff;  nor  were  the 
same  in  any  way  material  or  necessary  to 
or  for  the  plaintiff's  defence  in  the  action, 
nor  had  the  plaintiff  any  interest  whatsoever 
in  the  same,  or  any  of  them ;  and  he  sub- 
mitted that  the  plamtiff  was  not  entitled  to 
the  production  Uiereof. 

The  second  schedule  contained  the  fol- 
lowing documents  (1) :— > 

+  24th  of  February  1805.  34  Edw.  1. 
Copy  translation  of  the  charter  of  William 
de  Breons  to  the  town  of  Swansea. 

+  2  £dw.  3.  Office  copy  charter  of 
oonfinnation  to  John  de  Mowbray  and  Aliva, 
his  wife,  of  all  the  land  in  Gower,  with  the 
appurtenances  in  Wales. 

The  Earl  of  Worcester's  audit  rolls,  about 
thirty-two  in  number,  in  various  years,  from 
38  Hen.  8.  to  17  Car.  1.  Note— Most  of 
the  above  audit  rolls  contain  an  entry  or 
entries  of  receipts  of  monies  on  account  or 
in  respect  of  the  payment  of  4d.  per  wey  in 
question,  and  in  the  others  the  account  is 
returned  in  blank.  Note — The  intermediate 
years  not  appearing  in  the  above  list  of 
audit  rolls,  are  not  to  be  found  at  Badmin- 
ton or  elsewhere. 

+  5  Jac.  1.  Office  copy  grant  to  Ed- 
ward Earl  of  Worcester,  of  certain  liberties, 

+  29  Car.  2.  Exemplification  of  the 
grant  of  5  Jac.  1  • 

1702  to  1788,  both  inclusive.  A  series 
of  rentals  of  the  successive  Dukes  of  Beau- 
fort, for  each  year,  each  containing  entries  of 
receipts  of  sums  of  money  in  respect  of  the 
payment  of  4d,  per  wey  in  question. 

1784  to  1881.  A  bundle  of  original  ac- 
counts, (very  many  in  number,)  delivered 
by  or  on  behalf  of  die  Hon.  Bussey  Mansel, 
Bussey  Lord  Mansel,  Chauncey  Townsend, 
James  Townsend,  John  Smith,  Charles 
Smith,  and  Charles  and  Henry  Smith,  from 
1784  to  1807,  (omitting  from  1788  to  1791,) 
Henry  Smith  for  1817  and  1818,  and  the 
plaintiff  for  1829,  1880,  and  1881. 

+  28rd  of  February  1 702.  A  case  sub- 
mitted by  the  Duke  as  to  his  right  of  action 
against  the  then  tenant  and  late  lessee  of 
the  said  payment  of  4d,  per  wey,  for  rent 

(1)  The  documents  marked  -f ,  were  omitted  out 
of  the  order  for  production  of  documents. 


accruing  after  the  expiration  of  his  lease, 
and  the  opinion  of  Mr.  William  Dobins 
thereon. 

Eleven  letters  between  the  years  1741 
and  1756,  most  of  them  from  the  Duke's 
steward  to  his  Grace. 

20  Eliz.,  1583,  A  mutilated  copy  of  a 
survey  of  the  manor  of  KUvey. 

27th  of  August  1650.  Survey  of  the 
seigniory  of  Gower,  and  the  several  members 
thereof,  begun  the  27th  of  August  1650  by 
three  commissioners,  by  virtue  of  a  commis- 
sion from  Oliver  Cromwell. 

+  2nd  of  February,  15  Car.  2,  a.d.  1664. 
Original  and  counterpart  indenture  of  lease 
from  Robert  Raworith  and  Richard  Cox, 
esqrs.,  of  the  first  part,  Edward  Earl  and 
Marquis  of  Worcester  and  Henry  Lord 
Herbert,  son  and  heir  apparent  of  the  said 
Marquis,  of  the  second  part,  and  Thomas 
Williams,  of  Swansea,  in  the  county  of 
Glamorgan,  merchant,  of  the  third  part, 
being  a  demise  of  the  said  sum  of  4d,  per 
wey,  due  and  payable  for  every  wey  of  coals 
wrought  within  the  lordship  of  Kilvey,  in 
the  county  aforesaid,  and  from  thence  ex- 
ported over  the  Bar  of  Swansea  aforesaid, 
to  hold  for  twenty-one  years,  at  the  yearly 
rent  of  12^.  and  one  couple  of  fat  capons. 

+  20th  of  July,  27  Car.  2,  a.d.  1675. 
Counterpart  indenture  of  lease  from  Henry 
Marquis  of  Worcester  of  the  one  part,  and 
David  Evans,  of  Gwemlynwhith,   in  the 

said  county  of ,  esq.,  of  the  other 

part,  being  a  demise  of  the  said  sum  of  4d. 
per  wey,  due  and  payable  for  every  wey 
of  coals  wrought  within  the  lordship  of 
Kilvey,  in  the  county  of  Glamorgan,  and 
from  Uience  exported  over  the  bar  of  Swan- 
sea, in  the  county  aforesaid,  to  hold  for 
twenty-one  years,  at  the  yearly  rent  of  12^. 
and  two  ht  capons. 

27th  of  September  1686,  2  Jac.  2.  An 
original  survey  of  the  manor  of  Kilvey, 
made  by  a  jury  of  survey,  being  tenants  of 
the  said  manor,  under  a  commission  of  sur- 
vey from  the  then  Duke  of  Beaufort,  lord 
of  the  said  manor,  and  which  survey  is  signed 
amongst  other  parties,  tenants  of  the  said 
manor,  by  Thomas  Popkin  and  Roger 
Morgan. 

1764.  A  survey  of  the  seigniories  of 
Gower  and  Kilvey,  made  by  Gabriel  Powell, 
esq.,  steward  thereof,  by  command  of  Eliza- 
beth, Duchess  Dowager  of  Beaufort. 
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+  2nd  of  November  1743.  Indenture 
between  Henry  Duke  of  Beaufort  of  the 
one  part,  and  the  Hon.  Bussey  Mansel,  of 
Brittonferry,  in  the  county  of  Glamorgan, 
esq.,  of  the  other  part. 

8th  of  December  1750.  Counterpart  in- 
denture of  lease  from  Charles  Noel  Duke  of 
Beaufort  to  C.  Townsend,  esq.,  referred  to 
in  the  plaintiff's  bill. 

+  22nd  of  Febniary  1783.  Counterpart 
lease  between  Henry  Duke  of  Beaufort  of 
the  one  part,  and  the  Right  Hon.  George 
Venables  Lord  Vernon  of  the  other  part, 
referred  to  in  the  plaintiff's  bill. 

+  18th  and  19th  of  May  1810.  Deed 
of  exchange  between  Henry  Charles  Duke 
of  Beaufort  and  Lord  Vernon. 

+  21st  of  May  1810.  Original  lease 
from  Charles  Smith  and  Henry  Smith,  esqrs., 
of  the  one  part,  and  Henry  Charles  Duke 
of  Beaufort  of  die  other  part. 

+  1st  of  March  1827.  Counterpart  in- 
denture of  lease  between  Henry  Charles 
Duke  of  Beaufort  and  the  defendant,  then 
Henry  Marquis  of  Worcester,  of  the  one 
part,  and  George  Tennant,  esq.,  of  the  other 
part. 

+  Also  several  cases  and  opinions  of 
counsel  thereon,  being  all  of  them  subse- 
quent in  date  to  the  refusal  of  the  plaintiff 
to  pay  the  4d,  per  wey  in  question,  and 
with  a  view  to  proceedings  ts^en,  or  to  be 
taken,  against  the  plaintiff  for  recovering  the 
said  payment. 

A  motion  was  now  made  for  the  produc- 
tion of  the  documents  mentioned  in  the 
second  schedule. 

Mr,  Lloyd  appeared  in  support  of  the 
motion,  and — 

Mr.  Lowndes  and  Mr,  Camp5e/2  opposed 
it. 

The  following  cases  were  cited  : — 
Bolton  V.  the  Corporation  of  Liverpool, 
3  Sim.  467 :  s.  c.  1  Myl.  &  K.  88  ; 
1  Law  J.  Rep.  (n.s.)  Chanc.  166. 
Lady  Shaftesbury  v.  Arrowsmith,4i  Ves. 

66. 
Tyler  v.  Drayton,  2  Sim.  &  Stu.  309. 
Kennedy  v.  Green,  6  Sim.  6. 
BurreU  v.  Nicholson,  1  Myl.  &  K.  680. 
Storey  v.  Lord  George  Lennox,  1  Myl. 
&  Cr.  525  ;  8.  c.  6  Law  J.  Rep.  (n.s.) 
Chanc.  99. 
MUford  on  Pleading,  154. 
Firkins  v.  Lowe,  13  Price,  193. 


Compton  V.  Earl  Grey,  1  You.  &  Jer. 

154. 
Knight  v.  iJie  Marquis  of  Waterford,  2 

You.  &  Col.  31 ;  s.  c.  10  Law  J.  Rep. 

(n.s.)  Ex.  £q.  57. 
Combe  v.  the  City  of  London,  4  Ibid. 

153. 
Glegg  v.  Legh,  4  Mad.  193. 
Sampson  v.  Swettenham,  5  Ibid.  16. 
Tofidinson  v.  Lymer,  2  Sim.  489. 
Radcliffe  v.  Fursman,  2  Bro.  P.C.  514. 
Richards  v.  Jackson,  18  Ves.  474. 

May  31,  1842.— Wigram,  V.C.  [after 
stating  the  facts  of  the  case.}— Now,  upon 
this  answer,  I  observe,  that  according  to  my 
apprehension  of  the  practice  of  the  Court,  it 
throws  on  the  Duke  the  onus  of  excusing 
himself  from  producing  the  documents  in 
the  schedule  to  his  answer.  The  answer 
admits  that  the  documents  in  the  schedule 
are  relevant  to  the  plaintiff's  case,  that  is, 
to  the  matters  in  the  bill  mentioned,  and 
that  admission,  taken  alone,  will,  jprtm^/ocie, 
entitle  the  plaintiff  to  inspect  them — Storey 
V.  Lord  George  Lennox,  Tyler  v.  Dray- 
ion;  and  it  is  abundantly  clear,  that  the 
plaintiff,  and  not  the  defendant,  has  a  right 
to  judge  for  himself  of  the  materiality  of 
relevant  plocuments,  to  the  production  of 
which  no  valid  objection  is  raised  by  the 
answer.  The  question  then  is,  has  the  Duke 
suggested  a  sufficient  reason  why  he  should 
not  be  ordered  to  produce,  for  the  plaintiff's 
inspection,  those  documents  which  he  ad- 
mits to  be  in  his  possession,  relevant  to  the 
matters  mentioned  in  the  bill  ? 

I  will  first  consider  the  case  with  respect 
to  the  alleged  variance  in  the  quantity  of 
coal,  in  respect  of  which  the  4d.  was  paid. 
In  Bolton  v.  the  Corporation  of  Liverpool^ 
the  bill  alleged  generally,  that  if  the  corpo- 
ration would  produce  their  own  documents 
relating  to  the  matter  in  dispute,  it  would 
thereby  appear,  that  their  case  at  law  was 
unfounded,  that  is,  that  the  production  of 
the  documents  of  the  corporation  would 
furnish  evidence  against  the  defendants. 
The  defendants  denied  the  truth  of  this  alle- 
gation, and  the  Court  decided  (and  I  think 
properly)  that  where  the  defendant  credibly 
denies  the  allegation  on  which  the  plaintiff 
founds  his  title  to  the  production  of  docu- 
ments, the  plaintiff  has  no  right  to  call  for 
an  inspection  of  documents  which  constitute 
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the  defendant's  evidence,  only  for  the  pur- 
pose of  seeing  whether  he  can,  hy  such  in- 
spection, discover  something  which  should 
invalidate  the  defendant's  case.  That,  how- 
ever, is  not  the  case  here.  The  hill  in  this 
case  alleges  facts  as  heing  within  the  know- 
ledge of  the  plaintiff,  which,  if  true,  would 
he  material  evidence  jfbr  the  plaintiff,  in  an- 
swer to  the  defendant's  case  at  law  :  those 
^ts  must,  for  the  purpose  of  the  present 
discussion,  he  assimilated  to  a  replication, 
though  not  strictly  so,  of  the  defendant's 
case,  or  the  plaintiff's  case,  for  the  purpose 
of  this  suit :  the  onus  of  proving  that  case 
lies  on  the  plaintiff,  and  discovery  from  the 
defendant  is  evidence  to  which  ike  rules  of 
equity  entitle  the  plaintiff. 

It  was  said  hy  Mr.  Lowndes,  that  if  the 
plaintiff  had  no  right  to  inspect  the  docu- 
ments in  a  case  like  Bolton  v.  the  Corporation 
of  Liverpool^  he  c#uld  not  he  in  a  better  posi- 
tion, merely  because  he  had  alleged  a  specific 
defect  in  the  defendant's  case,  and  made  that 
defect  his  own  case.  With  this  observation 
I  am  inclined  to  agree,  provided  the  plaintiff 
cannot  carry  his  case  beyond  his  own  alle- 
gation, and  that  allegation  is  denied  by  the 
answer.  In  this,  as  in  every  case,  the  ques- 
tion whether  the  defendant  should  be  com- 
pelled to  produce  the  documents  in  his  pos- 
session, for  the  purpose  of  inspection,  must 
depend  on  the  answer.  The  judgment  of 
Lord  Cottenham  in  the  case  of  Adavu  v. 
Fisher  (2),  and  in  Storey  v.  Lord  George 
Lennoxy  will  clearly  warrant  this  conclusion ; 
and  if,  in  the  case  before  me,  the  Duke  had 
alleged  with  due  precision,  that  no  such 
variance  as  the  bill  specifically  alleged  ap- 
peared on  any  of  the  documents  in  the  sche- 
dule, I  should,  as  at  present  advised,  pro- 
bably decide  that  the  documents  ought  not 
to  be  produced.  I  see  no  other  way  of 
avoiding  the  absurd  conclusion  to  which 
Mr.  Lowndes  adverted — ^that  the  plaintiff, 
alleging  that  which  is  untrue,  might  other- 
wise entitle  himself  to  the  production  of 
documents,  to  which,  according  to  the  truth 
of  the  case,  the  plaintiff  was  not  entitled ;  for 
it  is  obvious  that  a  plea  (if  a  plea  could  be 
framed  to  meet  the  bill)  would  not  place  the 
defendant  in  abetter  position  for  answering, 
for  the  discovery  asked  would  be  directed 


(2)  3  MyL  &  Cr.  626 ;  8.  c.  7  Uw  J.  Rep.  (n.s.) 
Chanc.  289. 


against  the  truth  of  the  plea.  But  that  is  not 
the  question  here ;  the  Duke  does  not  deny 
the  allegation  of  variance  in  the  payments 
for  the  coal,  but  admits  and  explains  the 
fact.  Then  the  documents  shewing  this 
variance  are  evidence  of  the  case  which  the 
plaintiff  has  made  by  the  bill :  the  body  of 
the  Duke's  answer,  containing  that  admission, 
might  be  read  against  him  at  law,  and  there 
is  no  principle  upon  which  I  can  refuse  the 
production  of  documents,  which,  as  Lord 
Eldon  often  said,  as  in  Atkyns  v.  Wright  {^)^ 
and  in  Evans  v.  Richard  (4),  being  in  the 
schedule,  and  being  evidence  of  die  plain- 
tiff's case,  are  in  the  same  situation  as  if 
they  were  set  out  in  hcec  verba  in  the  answer. 

If  the  case  of  Bolton  v.  the  Corporation 
of  Liverpool^  as  reported  in  3  Simons,  is 
carefully  examined  with  reference  to  the 
documents  which  the  Vice  Chancellor  order- 
ed to  be  produced,  that  case  will  be  found, 
to  a  great  extent,  to  be  an  authority  for  the 
opinion  which  I  express  in  this  case.  It  is 
satisfactory  to  me  to  consider  that  the  defen- 
dant cannot  be  injuriously  affected  in  this 
case  at  law,  by  the  opinion  I  have  formed ; 
for  although  in  a  case  asking  relief  in  equity, 
the  plaintiff  may,  perhaps,  be  entitled  to 
read  documents  obtained  from  the  defen- 
dant's answer,  apart  from  the  body  of  the 
answer,  as  in  Miller  v.  Gow{5),  at  law 
he  can  only  read  this  as  part  of  his  answer, 
and  the  Duke  will  thereby  get  the  benefit 
of  the  explanation  he  gives  in  his  answer — 
Brown  y,  Thomton(6\  and  Miller  v.  Qow^ 
to  which  I  have  just  referred. 

The  observations  I  have  made  on  the 
alleged  variance  of  the  quantity  of  the  coal, 
in  respect  of  which  the  4i.  was  paid,  apply 
in  some  degree  to  the  other  two  points  made 
by  the  plaintiff.  In  that  case,  the  Duke, 
to  some  extent,  admits  the  truth  of  the  plain- 
tiff's allegation,  though  not  with  the  same 
distinctness  as  in  the  first  case. 

The  questions  as  to  the  particular  docu- 
ments which  ought  to  be  produced  were 
mentioned  again  on  the  2nd  of  June,  and  in 
the  course  of  the  discussion,  his  Honour 
made  the  following  observations : — 

(3)  14Ve8.211. 

(4)  1  SwftDBt.  8. 

(5)  1  You.  &  Col.  N.C.  S^. 

(6)  1  Mjl.  &  Cr.  243  j  s.  c.  5  Law  J.  Rep.  (n.8.) 
Chanc  219. 
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COURTS  OF  CHANCERY : 


WiGRAM,  V.C. — The  ailment  in  this 
ease  has  carried  the  case  of  Bolton  y .  the  Cor- 
poration of  Liverpool  very  much  farther  than 
that  case  goes.  That  case  does  not  mean 
that  the  defendant  is  only  to  produce  what 
makes  out  a  right  or  title  in  the  phdntiJOT, 
but  the  plaintiff  must  make  out  upon  the 
answer,  diat  the  right,  which  he  has,  is  to 
some  extent  admitted. 

According  to  the  case  of  BoUon  v.  the 
Corporation  of  Liverpool^  the  Duke  saying 
these  documents  merely  relate  to  his  own 
title,  the  plaintiff  would  not  be  entitled, 
under  a  mere  general  charge,  to  have  docu- 
ments produced,  which,  if  produced,  might 
destroy  the  Duke's  title.  Now,  the  plain- 
tiff sets  up  three  distinct  fiicts,  which  going 
before  a  jury,  might  be  very  important  to 
disprove  the  custom.  One  is,  that  although 
the  4df.  was  paid,  it  has  been  paid,  not,  as 
the  Duke  says,  in  respect  of  a  certain  quan- 
tity of  coals,  but  for  the  wey,  which  has 
varied  very  much  in  quantity :  that  is  the  first 
point.  The  second  point  is,  that  the  custom 
has  been  laid  in  a  different  way  at  different 
times,  by  persons  in  the  same  situation  as 
the  Duke.  And  the  third  is,  that  the  ease- 
ment, which  is  stated  to  be  part  of  the  cus- 
tom, has  been,  in  fact,  the  subject  of  separate 
payments.  Here,  then,  the  Duke  admits, 
9ub  modo,  that  each  of  the  allegations  is  true 
to  some  extent  Then  he  admits  generally, 
that  he  is  in  possession  of  documents  re- 
lating to  the  matters  in  question,  or  some  of 
tiiem.  If  he  stopped  there,  I  should  have 
no  hesitation  in  saying,  tiiat  admitting  tiieir 
relevancy,  and  not  protecting  himsdf,  the 
plaintiff  would  have  a  right  to  have  them 
produced,  to  see  whether  they  admit  the 
variance  or  not.  The  Duke  does  add  some- 
thing by  way  of  protection,  because  he  says 
the  documents  do  not  relate  to  any  title  of 
the  plaintiff.  But  I  am  of  opinion,  that  the 
allegation  that  they  do  not  make  out,  or 
prove,  or  relate  to  any  right  or  title  of  the 
plaintiff,  is  not  a  protection  at  aJl  in  that 
general  way ;  because  the  allegation  of  this 
easement  having  been  paid  for  separately, 
the  allegation  that  the  amount  of  4d.  has 
been  paid  in  respect  of  the  different  quanti- 
ties of  coal,  and  the  other  allegation  to  which* 
he  refers,  are  none  of  them  rights  or  tides 
of  the  plaintiff  in  that  sense  of  tibe  word,  but 
they  are  very  material  to  decide  the  title ; 
and,  therefore,  if  the  Duke  cannot  shew  his 


tide,  my  present  impression  is,  that  I  could 
not  on  this  answer  refuse  to  give  a  general 
order  for  the  production  of  all  documents, 
except  tide-deeds,  which  can  have  nothing 
at  all  to  do  with  the  matter. 

I  think  that  BoUon  v.  the  Corporation  of 
Liverpool  goes  no  farther  than  this,  that 
primd  facie  every  man  is  entided  to  his  own 
documents,  and  no  man  has  a  right  to  see 
the  documents  of  the  other  party,  to  fish  out 
a  case.  If  one  party  alleges  a  case  which  is 
merely  the  efiect  of  invention,  and  the  other 
denies  it,  he  would  be  still  protected ;  but, 
if  he  alleges  a  case,  and  the  other  admits  it, 
I  cannot  conceive  upon  what  principle  dis- 
covery can  be  refused. 

The  Duke  now  moved  before  the  Lord 
Chancellor,  to  discharge  the  order  of  the 
Court  below ;  and  the  motion  was  argued 
before  his  Lordship  on  the  16th  of  July, 
and  10th  and  17th  of  November  1842. 

Nov.  7,  1848.— The  Lord  Chancellor 
[after  stating  the  drcumstances.] — ^The  de- 
fendant having  admitted  that  he  has  in  his 
possession  documents  which  relate  to  the 
matters  in  the  bill  mentioned,  that  is,  to  the 
variations  so  stated  and  set  forth  by  the 
plaintiff,  he  is  bound,  according  to  the  gene- 
ral rule,  to  produce  them ;  and  it  is  not  a 
sufficient  answer  to  say  that  they  will  not 
establish  the  truth  of  the  matters  alleged  by 
the  plaintiff;  still  less  can  it  be  so  when  the 
answer  is  qualified  with  the  reservation, 
"  save  as  in  the  answer  is  mentioned."  The 
plaintiff  has  a  right  to  see  the  documents, 
and  to  judge  for  himself.  But  it  is  further 
stated  by  the  defendant,  that  these  docu- 
ments are  his  tide-deeds,  evidences,  and 
muniments,  and  evidence  or  relate  to  his 
right  and  tide  to  his  estate,  and  to  the  said 
duty,  and  do  not  in  any  manner  evidence 
or  relate  to  any  estate  belonging  or  claimed 
by  the  plaintiff,  nor  has  the  plaintiff  any 
interest  in  them.  With  respect  to  the  latter 
part  of  this  statement,  it  is  sufficient  to  ob- 
serve that  the  plaintiff  does  not  claim  the 
inspection  of  these  documents,  as  evidencing 
or  relating  to  any  estate  or  right  belonging 
to  him,  nor  does  he  claim  any  interest  in 
them  in  the  sense  in  which  the  word  is  here 
used  :  he  admits  them  to  be  the  property  of 
and  belonging  to  the  defendant.  This  is 
not  the  ground  on  which  he  rests  his  right 
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to  inspect  them.  He  claiins  the  inspection 
as  relating  to  the  matters  charged  hy  him  in 
the  bill»  the  variations  there  stated  by  him 
at  different  periods  in  the  alleged  custom, 
ancient  payment,  or  claim  of  toll.  This  is 
the  ground  of  his  claim.  And  with  respect 
to  the  former  part  of  this  allegation,  in  which 
it  is  stated  that  these  documents  are  the 
title-deeds,  evidences,  and  muniments  of 
the  defendant,  and  evidence  or  relate  to  his 
right  and  title  to  the  said  duty  or  payment, 
the  answer  is,  that  the  plaintiff  does  not 
leqnire  the  production  of  such  documents 
as  are  exclusive  evidence  of  the  title  of  the 
defendant  to  the  dues  in  question.  He  re- 
quires the  production  of  those  documents 
which  come  under  the  second  branch  of  the 
alternative — ^those  which  relate  to  the  right 
and  title  of  the  defendant,  and  relate  also  to 
the  variations,  that  is,  to  Uie  matters  charged 
in  the  bill,  and  which  the  plaintiff  has  an 
interest  in  establishing.  It  is  obvious  that 
tho6e  must  be  included  amongst  the  docu- 
ments which  relate  to  the  right  of  the  defen- 
dant. These  axe  what  the  plaintiff  requires : 
ihey  do  not  exclusively  evidence  the  defen- 
dant's title ;  they  shew  the  alleged  varia- 
tions, and  thereby  tend  to  disprove  it :  to 
those,  I  think,  he  is  entitled. — [His  Lord- 
ship then  referred  to  the  case  of  Bolton  v. 
ike  CorforatUm  of  LwerpooL"]  This  appeal 
must,  l&erefore,  be  dismissed ;  but,  as  the 
question  is  one  of  very  great  nicety,  I  think 
it  is  not  a  case  for  costs.  The  defendant  is 
at  liberty  to  seal  up  whatever  does  not  relate 
to  the  matters  in  question. 

Appeal  dismissed,  without  costs. 


MARQUIS  OF  HERTFORD 
0.  LORD  LOWTHER. 


M.R.  I 

June9,10,ll,12;^ 
Dec.  12. 

Legacy f  Specific  or  General;  Cumulative 
or  Suhstitutional-^Ademption —  Words  ejus- 
dem  generis  —  Locality — Foreign  Bonds — 
Choses  in  action, 

A,  by  a  codicil  to  his  will,  bequeathed  as 
foUows :— '*  In  addition  to  aU  other  bequests 
to  M,  besidesAustrianmetaUiquesforlO^fiOO 
florins,  I  give  5,000i."  By  a  codicil  of  sub' 
sequent  date,  he  bequeathed  as  foUows : — 
'*  And  whereas  I  have,  by  indorsements  on 
two  little  parcels  containing  104  Austrian 
New  Series,  XIII.— Chanc. 


bonds,  1000  florins  each,  given  them  to  M; 
I  confirm  the  said  disposition,  and  add  to  H 
20,000/.  English  currency.**  The  Austrian 
metalliques  and  Austrian  bonds  were  the 
same  subject-matter,  being  government  ob- 
ligations : — Held,  that  the  gift  of  Austrian 
bonds  in  the  latter  codicil  was  specific,  and 
was  a  substitution  for  the  Austrian  metal- 
liques, but  that  the  legacy  of  20,000/.  was 
not  a  substitution  for  the  legacy  of  5,0001. 

By  another  codicil,  A.  gave  to  the  Coun- 
tess de  Z.  "  aU  the  goods  and  chattels,  plate, 
linen,  money  at  the  bankers*,  horses,  car- 
riages, ^c,  he  might  die  possessed  of  at 
Milan  or  in  Lombardy,  on  condition  that  she 
paid  3,000/.  to  C.  D."  At  the  time  of  his 
death  A.  was  possessed  at  Milan  of  Polish 
and  Austrian  negotiable  securities,  parsing 
by  delivery  : — Held,  that  the  same  did  not 
pass  to  the  Countess  by  the  codicil. 

The  late  Marquis  of  Hertford  made  divers 
codicils  to  his  will.  By  one  of  them,  dated 
the  18th  of  July  1831,  he  gave  to  each  of 
his  three  wards,  Matilda,  afterwards  the 
Countess  Berchtoldt,  Charlotte  and  Louisa, 
daughters  of  L.  W.  Strachan,  20,000/.,  those 
legacies  to  be  over  and  above  any  other 
legacies  already  bequeathed  to  all  or  any  of 
those  persons.  By  a  codicil,  dated  the  10th 
of  January  1834,  the  testator  gave  to  three 
trustees  10,000/.,  to  be  invested  for  the 
benefit  of  the  Countess  Berchtoldt,  in  the 
manner  therein  mentioned  ;  and  by  a  memo- 
randum, dated  the  1st  of  August  1834,  the 
testator  declared  that  he  meant  that  legacy 
to  be  over  and  above  the  other  legacies.  By 
a  codicil,  dated  the  18th  of  February  1834, 
the  testator,  over  and  above  other  legacies, 
gave  to  his  three  wards  above  mentioned 
20,000/.  each,  out  of  his  personal  estate  or 
funded  property.  By  a  codicil,  dated  the 
3 1  St  of  July  1 835 ,  after  bequeathing  his  lease- 
hold estate  situate  in  the  Regent's  Park  to 
his  three  wards  and  their  motiber  in  manner 
therein  mentioned,  and  the  interest  of  a  sum 
of  8,000/.  to  be  invested  by  his  executors 
for  the  purpose  of  paying  thereout  the  rent 
and  keeping  the  estate  in  repair,  the  testator 
ratified  and  confirmed  his  will  and  codicils 
in  all  respects,  except  so  far  as  the  same  were 
altered  or  revoked  by  that  codicil,  or  by 
any  previous  one.  By  another  codicil,  dat^ 
the  17th  of  September  1835,  the  testator 
declared  the  legacies  thereby  given  to  be 
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in  addition  to  what,  in  most  instances,  he 
had  given  to  the  same  persons  by  other 
codicils  and  bequests,  all  of  which  he  con- 
firmed, as  well  as  the  repealing  cc^cils  in 
some  instances,  but  that  this  the  dates 
would  regulate :  all  bequests  to  women  he 
wished,  like  the  Duke  of  Queensberry*s,  to 
be  independent  of  their  present  or  future 
husbands'  controul.  The  testator  then  gave 
as  follows  : — **  In  addition  to  all  other  be- 
quests to  Matilda  Countess  Berchtoldt, 
besides  Austrian  metalliques  for  104,000 
florins,  I  give  5,000/."  By  a  codicil,  dated 
the  27th  of  January  1837,  the  testator  be- 
queathed as  follows: — "Whereas  I  have, 
by  indorsements  on  two  little  parcels  con- 
taining 104  Austrian  bonds,  1,000  florins 
each,  given  them  to  MatHda,  Countess 
Berchtoldt;  I  confirm  the  said  disposition, 
and  add  to  it  20,000/.  English  currency." 
By  another  codicil,  dated  the  3rd  of  April 
1837,  the  testator  gave  and  bequeathed  to 
the  Countess  de  Zichy,  over  and  above  all 
other  bequests  and  legacies,  all  the  goods 
and  chattels,  plate,  linen,  money  at  the 
bankers*,  or  stock  in  the  Monte  de  Milano, 
horses,  carriages,  &c.  he  might  die  pos- 
sessed of  at  Milan  or  in  Lombardy,  on  con- 
dition she  gave  3,000/.  sterling  to  make  an 
annuity  for  the  life  of  the  person  therein 
mentioned.  By  another  codicil,  dated  the 
26th  of  April  1839,  after  giving  legacies  to 
other  persons,  he  bequeathed  to  the  Countess 
Berchtoldt  5,000/.,  and  directed  those  lega- 
cies to  be  a  first  and  primary  charge  upon 
certain  manors,  messuages,  lands,  tithes,  and 
hereditaments  therein  described,  to  and  over 
which  he  had  any  disposing  power,  and  he 
thereby  ratified  and  confinned  his  will  and 
codicils  (except  as  before  excepted)  in  every 
other  respect. 

The  Master,  by  his  report,  found  that  the 
testator  did  not  die  possessed  of  the  Austrian 
metalliques  for  104,000  fiorins,  or  of  the 
104  Austrian  bonds,  but  that  the  only 
Austrian  metalliques  or  bonds  belonging  to 
the  testator  at  his  decease  were  eight  cer- 
tificates or  bonds  of  1,000  florins  each, 
which,  at  the  time  of  the  testator's  decease, 
were  deposited  with  Messrs.  Hopkinson, 
Barton  &  Co.,  his  bankers,  and  were  not 
sealed  up  or  directed  to  any  individual,  and 
that  the  legacies  of  Austrian  metalliques  for 
104,000  florins  and  104  Austrian  bonds  of 
1,000  florins  each  were  adeemed,  and  that  the 


legacy  of  20,000/.  mentioned  in  the  codicil 
of  the  27th  of  January  1837  was  a  substi- 
tution for  the  legacy  of  5,000/.  mentioned 
in  the  codicil  of  the  17  th  of  September  1835. 
The  Master  further  found,  that  the  Countess 
Berchtoldt  was  entitled  to  the  following 
pecuniary  legacies,  viz. — 20,000/.,  20,000/., 
20,000/.,  and  5,000/.,  amounting  altogether 
to  the  sum  of  65,000/.,  and  to  the  Luther 
sum  therein  mentioned  in  respect  of  interest 
due  thereon.  The  Master  also  found  that, 
at  the  time  of  the  death  of  the  testator,  he 
was  possessed  at  Milan  and  elsewhere  in 
Lombardy  of  divers  goods  and  chattels,  and 
(amongst  other  things)  of  the  Polish  and 
Austrian  certificates  and  other  negotiable 
securities,  which  passed  by  delivery,  after 
mentioned  (but  not  of  any  stock  in  the 
Monte  de  Milano),  viz.; — 600  Polish  certi- 
ficates A.  of  2,000  fiorins  each,  with  5  per 
cent,  interest,  payable  1st  of  January  and 
21st  of  July — ^in  total,  fiorins  1,200,000; 
1,259  Polish  certificates  B.  of  200  fiorins 
each,  without  interest — in  total,  florins 
251,800 ;  4  cerdflcates  of  the  Vienna  Loan, 
to  be  reimbursed  1st  of  January  1843,  of 
370  florins  each — ^in  total,  1,480;  17  certifi- 
cates of  the  Vienna  Loan  1831,  of  500  fiorins 
each,  nominal  capital  without  interest — ^in 
total,  8,500;  8  Borderaux,  each  bearing 
10  coupons  of  six  months'  interest,  of  12 
ducats  and  50  grains,  relative  to  the  Nea- 
politan State  obligations.  The  Countess 
Berchtoldt  took  exceptions  to  the  Master's 
report  in  respect  of  his  finding  that  the  be- 
quests of  Austrian  metalliques  and  bonds 
had  been  adeemed,  and  that  the  legacy  of 
20,000/.  bequeathed  by  the  codicil  of  the 
27th  of  January  1837,  was  a  substitution 
for  the  legacy  of  5,000/.  bequeathed  by  the 
codicil  of  the  17th  of  September  1835. 
The  plaintiff,  the  residuary  legatee  of  the 
late  Marquis,  also  excepted  to  die  report,  in 
respect  of  the  Master's  finding  that  the 
Countess  de  Zichy  was  entitled  (amongst 
other  specific  bequests)  to  the  several  Polish 
certificates,  the  certificates  of  the  Vienna 
Loan,  and  the  eight  Borderaux  relative  to 
the  Neapolitan  State  obligations  hereinbefore 
described. 

Mr,  G.  Turner  and  Mr,  TWpp,  in  sup- 
port of  the  first  exceptions. — The  Countess 
is  entitled  to  have  so  much  money  out 
of  the  testator's  estate  as  will  purchase 
Austrian  metalliques  of  104,000  fiorins,  at 
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the  end  of  a  year  from  the  testator's  death, 
on  the  ground  that  the  gill  of  those  secu- 
rities hy  the  codicil  of  the  17th  of  Septera- 
her  1836  is  a  general  one  ;  and  the  Coun- 
tess is  also  entitled  to  the  legacy  of  5,000^. 
given  by  the  same  instrument,  the  legacy 
of  20,000/.  given  by  the  codicil  of  the 
27th  of  January  1837,  not  being  in  substi- 
tution of  the  legacy  of  5,000/.  It  is  ad- 
mitted that  the  gift  of  the  104  Austrian 
bonds  of  1,000  florins  each,  not  being  forth- 
coming at  the  testator's  death,  is  gone. 
Legacies  are  primd  facie  cumulative  by 
their  nature,  when  given  by  distinct  instru- 
ments ;  in  the  present  case  there  is  a  clear, 
distmct,  and  substantive  bequest  in  the 
codicil  of  the  17th  of  September  1835,  of 
Austrian  metalliques  for  104,000  florins, 
whereas  in  the  subsequent  codicil  of  the  27th 
of  January  1837,  there  is  a  totally  diflerent 
disposition,  the  gift  there  being  clearly  spe- 
cific in  its  nature,  and  no  evidence  is  ad- 
duced on  the  other  side  to  prove  any  inten- 
tion on  the  part  of  the  testator  to  substitute 
the  one  gift  for  the  other ;  on  the  contrary, 
throughout  the  numerous  codicils  made  by 
the  testator,  an  intention  is  manifested  to 
confer  additional  and  increased  bounties  on 
the  objects  named  in  them  ;  and  whenever 
the  testator  was  minded  to  revoke  a  be- 
quest, he  well  understood  how  to  effect  his 
purpose.  The  testator  must  have  intended 
the  Countess  to  take  one  of  the  two  be- 
quests ;  and  her  right  to  the  general  legacy, 
given  by  the  codicil  of  the  17th  of  Septem- 
ber 1 835,  is  strongly  aided  by  the  fact  of 
the  Austrian  bonds  (the  specific  legacy) 
given  by  the  codicil  of  the  27th  of  Janu- 
ary 1837,  not  being  forthcoming  at  the  tes- 
tator's death.  If  the  testator  intended  by 
the  latter  of  the  two  codicils  to  alter  the 
gift  contained  in  the  former,  still  the  intent 
not  taking  efiect,  the  gift  in  the  former  codi- 
cil would  remain  valid  (1). — Secondly,  as 
to  the  legacies  of  20,000/.  and  5,000/.  If 
the  Court  be  adverse  to  the  claim  of  the 
Countess  Berchtoldt,  in  respect  of  the 
Austrian  metalliques,  there  is  no  reason 
why  it  should  be  so  on  this  point.  The 
gift  of  the  5,000/.  required  no  confirma- 
tion ;  but  by  the  codicil  of  the  26th  of  April 
1839,  he  ratified  and    confirmed  his  said 

(1)  Onions  ».  Tyrer,  1  P.  Wms.  343  ;  and  Kirke 
V.  Kirke,  4  Russ.  435 ;  s.  c.  6  Law  J.  Rep.  Chanc. 
143. 


will  and  codicils  (except  as  before  excepted) 
in  every  respect,  the  two  legacies  in  question 
of  5,000/.  and  20,000/.  having  been  be- 
queathed by  distinct  codicils  of  prior  date  to 
that  codicil ;  and  the  cases  in  the  books 
establish  the  rule,  that  in  order  to  cut 
down  the  bounty  of  a  testator  you  must 
shew  an  indication  of  intention  on  the  part 
of  the  testator  to  that  effect  upon  the  &ce 
of  the  instruments  executed  by  him — Robin* 
son  V.  Addison  (2). 

The  other  cases  cited  in  support  of  the 
exceptions  were — 

Guy  V.  Sharp,  1  Myl.  &  K.  589 ;  af- 
firmed by  Lord  Chancellor  Broug- 
ham, on  appeal. 

Hodges  v.  Peacock,  3  Ves.  735, 

Mackenzie  v.  Mackenzie,  2  Russ.  262. 

Hursi  V.  Beach,  5  Madd.  358. 

fVray  v.  Field,  6  Ibid.  300. 

Sir  Charles  Wetherell,  Mr,  Kindersley, 
and  Mr,  Schomberg,  for  the  plaintiff.  — 
By  Austrian  metalliques  the  testator  meant 
a  particular  kind  of  stock,  given  as  obliga- 
tions, being  of  different  values,  some  of  them 
carrying  interest  at  5  per  cent.,  others  at 
4  per  cent.  &c. ;  and  even  if  the  codicil 
of  the  17th  of  September  1835  were  held 
(which  it  cannot  be)  to  contain  words  of 
gift  with  respect  to  Austrian  metalliques, 
it  would  be  void  for  uncertainty;  and  if 
by  the  codicil  of  the  27th  of  January 
1837,  the  testator  meant  a  distinct  gift  of 
Austrian  bonds,  he  would  have  stated  the 
nature  of  the  particular  bonds  he  purposed 
giving  to  the  Countess ;  there,  however,  is 
only  one  bequest  intended  by  both  the  codi- 
cils, viz.  the  "  two  little  parcels  containing 
104  Austrian  bonds,  1,000  florins  each," 
which  being  specific,  has  been  adeemed  by 
the  testator.  The  same  arguments  apply  to 
the  legacies  of  5,000/.  and  20,000/.  The 
gift  of  5,000/.  by  the  codicil  of  the  17th  of 
September  1835,  is  not  a  distinct  gift,  but 
conjoined  with  the  gift  of  the  Austrian  me- 
talliques ;  and  in  the  codicil  of  the  27th  of 
January  1837,  which  contains  the  bequest 
of  20,000/.,  no  words  of  accumulation  are 
found,  whereas  in  the  codicil  of  the  1 7th 
of  September  1835,  cumulative  words  are 


(2)  2  Beav.  515;  s.  c.  9  Law  J.  Rep.  (n.s.) 
Chanc.  369. 


Digitized  by 


Google 


44 


COURTS  OF  CHANCERY : 


used  by  the  testator ;  and  so  likewise  in 
other  codicils  when  the  testator  intended  to 
give  additional  benefits  to  parties. 

AUen  V.  Callow,  3  Yes.  289. 

Robky  V.  Robley,  2  Beav.  95. 
Mr.  Pemberton  Leigh  and  Mr.  FoUeU, 
for  the  executors. 

The  Master  of  the  Rolls. — I  think 
there  exists  no  reason  for  supposing  that  the 
legacy  of  20,000/.  bequeathed  by  the  codicil 
of  the  27th  of  January  1837,  was  a  substi- 
tution for  all  the  legacies  given  by  the  pre- 
ceding codicils,  or  that  the  legacy  contained 
in  the  codicil  of  the  26th  of  April  1839, 
was  a  substitution  for  the  gifts  contained  in 
the  codicils  of  prior  date.  The  information 
adduced  with  reference  to  the  nature  of 
the  Austrian  metalliques  is  not  so  full  as  I 
could  have  desired.  The  testator,  in  the 
codicil  of  the  27th  of  January  1837,  says  he 
has  given  104  Austrian  bonds  to  the  Coun- 
tess Berchtoldt  by  indorsement  on  two  par- 
cels containing  them  ;  and  by  the  codicil  of 
the  17th  of  September  1835,  he  has  not  ex- 
pressed himself  as  making  a  direct  gift ;  but 
this,  it  is  contended,  is  tantamount  to  a  gift 
to  the  Countess  Berchtoldt  of  Austrian  me- 
talliques for  104,000  florins  and  also  of  the 
5,000/.  sterling;  but  I  am  not  prepared 
to  say,  if  these  words  as  to  the  Austrian 
metalliques  stood  alone,  that  &e  Court 
would  consider  them  as  amounting  to  a  gift 
to  be  made  out  by  inference.  It  is  impro- 
bable that  the  testator  should  have  intended 
to  make  two  distinct  gifts  of  the  same  thing 
to  the  same  person.  By  the  codicil  of  the 
17th  of  September  1835,  there  is  no  dis- 
tinct gift  of  the  Austrian  metalliques,  and  the 
codicil  of  the  27th  of  January  1837  does 
not  take  e£fect  by  reason  of  the  Austrian 
bonds  not  being  forthcoming  at  the  time  of 
the  testatft's  death.  If  anything  further 
can  be  obtained  in  the  shape  of  information 
touching  the  Austrian  metalliques  or  bonds, 
I  shall  be  glad  to  be  furnished  therewith. 
I  will  consider  the  point  for  a  day  or  two  ; 
but  the  present  inclination  of  my  opinion  is 
against  the  claim  of  the  Austrian  metalliques 
or  bonds. 

With  respect  to  the  other  question,  I 
am  unable  to  follow  the  species  of  reasoning 
by  means  of  which  the  Master  has  arrived 
at  the  conclusion  that  the  legacy  of  20,000/. 
given  by  the  codicil  of  January  1837,  was 


intended  as  a  substitution  for  the  l^acy  of 
5,000/.  bequeathed  by  the  codicil  of  the 
17th  of  September  1835.  I  cannot  so  unite 
the  two  as  to  make  the  former  a  substitu- 
tion for  the  latter.  It  may  be,  that  the  tes- 
tator intended  the  20,000/.  to  be  a  substi- 
tution for  the  5,000/.,  but  he  has  not  so 
expressed  himself. 

Mr.  Kindersley  and  Mr.  Sehomberg,  in 
support  of  the  plaintiff's  exception  to  the 
Master*s  report,  finding  that  the  Polish  and 
Austrian  securities  described  in  his  report 
passed  to  the  Countess  de  Zichy,  under  the 
codicil  of  the  3rd  of  April  1837.— There 
are  certain  principles  on  which  the  Court 
acts  in  matters  of  this  kind.  First,  where 
general  words  are  followed  by  particular 
ones,  the  generality  of  the  words  will  be 
cut  down  to  words  ijustkm  generis  with  the 
last  words  used,  as  in — 

Traffard  v.  Berrige,  1  £q.  Ca.  Abr.  201. 

Timewell  v.  Perkins,  2  Atk.  103. 

Hotham  v.  StUton,  15  Ves.  326. 
Secondly,  where  the   property  sarours  of 
locality,  the  gift  will  be  lunit^  in  its  con- 
struction, and  choses  in  action  will  not  pass, 
as  in 

Chapman  v.  Hart,  1  Yes.  sen.  271. 

Green  v.  Symonds,  1  Bro.  C.C.  129,n. 

Moore  v.  Moore,  lb.  127. 
It  iB  stated  in  Roper  on  Legacies^  that  a 
bill  of  exchange,  though  a  chose  in  action, 
will  pass  as  money,  because  bank  notes  pass 
as  such ;  and  the  reason  why  bank  notes  pass 
as  money  is  because  the  public  treat  them 
as  cash.  The  Borderaux,  in  this  case,  are 
not  documents  that  a  party  can  go  into  the 
market  with,  inasmuch  as  he  must  wait 
from  one  half-year  to  another  before  he 
can  make  any  use  of  them.  There  is  a 
c^ear  distinction  then  between  a  general 
bequest  and  a  bequest  of  things  in  a  par- 
ticular place.  A  bond  and  a  cheque  on  a 
banker,  although  the  latter  passes  by  de- 
livery, are  both  choses  in  action,  and 
none  of  the  cases  say  that  a  bank  note  passes 
as  such  under  a  general  bequest,  but  only 
because  it  is  looked  upon  as  cash. 

Kendall  v.  Kendall,  4  Russ.  360 ;  s.  c. 

6  Law  J.  Rep.  Chanc.  111. 
Arnold  v.  Arnold,  2  M.  &  K.  365  ;  s.  c. 

4  Law  J.  Rep.  (n.s.)  Chanc.  123. 
Fleming  v.  Brook,  1  Sch.  &  Lef.  318. 

Mr.  G.  Turner  and  Mr,  Tripp,  contra, 
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contended,  that  the  securities  in  question 
were  included  under  the  words  "  goods  and 
chattels ;"  that  locality  made  no  difference, 
the  question  being,  whether  it  was  a  right 
in  possession,  or  in  action  ;  and  that  the  con- 
dition at  the  conclusion  of  the  bequest 
materially  assisted  the  construction  to  be 
put  on  the  words  of  bequest* 

Dec.  12. — The  Mastsb  of  the  Rolls, 
after  stating  the  particulars  of  the  various 
codicils  executed  by  the  testator,  the  report, 
and  the  nature  of  the  exceptions  taken  there- 
to, proceeded  in  effect  as  follows : — ^The  Aus- 
trian metalliques  for  104,000  florins,  men- 
tioned in  the  codicil  of  the  17th  of  Sep- 
tember 1835,  are  the  same  thing  as  the  104 
Austrian  bonds  of  1,000  florins  each,  men- 
tioned in  the  codicil  of  the  27th  of  January 
1837.  It  was  aigued  for  the  Countess 
Berchtoldt,  that  the  former  was  a  general 
legacy,  and  that  the  hitter  was  not  a  sub- 
stitution for  it,  but  operated  so  as  to  revive 
the  former  legacy.  It  appears  to  me,  the 
testator,  in  the  first  codicU,  rather  alluded 
to  the  gift  as  having  been  made  by  him, 
than  anything  else ;  and  he  must  be  con- 
sidered as  referring  in  each  of  those  codicils 
to  the  same  subject-matter,  and  not  to  have 
intended  therein  to  make  two  distinct  be- 
quests ;  whether  the  testator  was  possessed 
of  104,000  florins  in  September  1835,  does 
not  appear ;  but  whe^er  he  was  or  not,  the 
specific  legacy  of  Austrian  bonds  given  by 
the  codicil  of  the  27th  of  January  1837, 
must  be  looked  upon  as  a  substitution  for 
the  Austrian  metalliques  bequeathed  by  the 
codicil  of  the  17th  of  September  1835  ;  but 
the  gift  of  the  specific  legacy,  without  more, 
will  not  set  up  the  general  legacy,  previously 
given.  The  Master  further  considered  that 
the  gift  of  the  general  legacy  was  connected 
with  the  specific  gift  of  the  Austrian  bonds, 
and  that  the  legacy,  therefore,  of  20,000^., 
in  the  codicil  of  the  27th  of  January  1837, 
was  a  substitution  for  the  legacy  of  5,000/., 
contained  in  the  codicil  of  the  17th  of  Sep- 
tember 1835;  but  I  cannot  therein  agree 
with  the  Master,  especially  after  considering 
the  tenor  of  the  several  other  codicils  made 
by  the  testator;  and  I  think  it  best  to  hold 
that  the  two  gifts  of  sterling  money  to  the 
Countess  Berchtoldt  may  well  stand  to- 
gether. 

Another  question  arises  on  the  bequest 


to  the  Countess  de  Zichy.— -[Here  his  Lord- 
ship read  the  words  of  the  bequest,  and  the 
finding  of  the  Master.] — I  have  been  sup- 
plied with  copies  of  the  Polish  and  Austrian 
securities  in  question.  These  documents 
appear  to  be  evidences  of  obligations  entered 
into,  entitling  the  bearers  of  them  to  receive 
the  principal  and  interest  monies  purporting 
to  be  secured  by  them.  The  Master  has 
treated  them  as  negotiable  securities  passing 
by  delivery,  and  considered  that  they  passed 
to  the  Countess  de  Zichy  under  the  words 
"goods  and  chattels,"  contained  in  the 
codicil  of  the  3rd  of  April  1837 ;  and  I  should 
probably  have  concurred  widi  the  Master 
in  thinking  that  these  securities  passed  to 
the  Countess  de  Zichy,  if  I  were  to  decide 
the  case  independently  of  the  authorities  ad- 
duced before  me  in  the  course  of  the  argu- 
ment. In  the  case  of  Green  v.  Symonds^ 
Lord  King  held,  that  the  word  "goods" 
did  not  pass  securities  for  money.  In  Pop- 
ham  V.  Ltidtf  Aylesbury  {S\  LordHardwicke 
thought  that  bank  notes  would  pass  as  cash, 
under  the  words  "all  that  should  be  in  the 
house  at  the  testator's  death;"  but  that 
those  words  would  not  pass  securities  for 
money.  In  Chapman  v.  Hart^  securities 
for  money  were  held  not  to  pass  under  the 
words  "goods  and  chattels,"  although  bank 
notes  might.  In  Moore  v.  Moore  it  was 
decided,  that  a  bequest  of  the  testator's 
goods  and  chattels  in  Suffolk,  did  not  pass 
a  bond  in  the  testator's  house,  situate  in 
the  county  of  Suffolk,  at  his  death.  In 
Fleming  v.  Brook,  a  bond  was  held  not  to 
pass  under  the  words  "all  my  property  in 
Duke  Street;"  and 'in  Brooke  y>  Turner  (4:), 
country  bank  notes  or  promissory  notes 
were  decided  not  to  pass  by  a  disposition  of 
all  the  property  which  the  testator  had  the 
power  of  disposing  of;  and  I  do  not  con- 
sider the  effect  of  the  authorities  is  altered 
by  the  cases  of  Kendall  v.  Kendall  oir  Arnold 
V.  Arnold,  The  distinction  attempted  to 
be  taken  in  argument  before  me,  in  respect 
of  the  securities  in  question  passing  by 
delivery,  does  not  seem  to  have  been  at  all 
recognized  in  the  authorities  I  have  referred 
to ;  and  Lord  Eldon  in  one  case  observed, 
that  Bank  of  England  notes  were  not  in 
the  same  situation  as  promissory  notes,  the 

(8)  AmbL  68. 

(4)  7  Sinu  671 ;  s.  c.  A  Law  J.  Rep.  (n.s.)  Cbanc. 
176. 
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former  being  usually  spoken  of  and  con- 
sidered as  cash.  The  securities  or  obliga- 
tions in  question  do  not  pass  as  money  or 
cash,  and  the  authorities  clearly  shew  them 
to  be  choses  in  action  ;  and  being  of  that 
opinion,  they  cannot  be  held  to  pass  to  the 
Countess  de  Zichy  under  the  terms  used  in 
the  codicil  of  the  Srd  of  April  1837. 


} 


FORBES  V.  PEACOCK. 


v.c. 

'  July  11. 

Fower  of  Sale — Payment  of  Debts —  Tru$^ 
tee*s  Receipts, 

A  trustee  having  a  power  of  sale  for  pay-' 
ment  of  debis^  with  a  direction  to  divide  the 
residue  between  certain  persons  in  esse  at 
the  time,  put  up  the  estate  for  sale  twenty^ 
five  years  after  the  testator's  death,  and  upon 
being  asked  by  the  purchaser,  whether  there 
were  or  were  not  any  debts  unpaid,  declined 
answering  the  question:  —  Held,  that  the 
purchaser  must  presume  the  debts  to  have 
been  paid,  and  would  not  have  a  good  title, 
without  seeing  to  the  application  of  the  pur^ 
ehase-money.  The  decision  in  Page  v.  Adam 
impugned  {I). 

Held,  also,  that  this  was  a  matter  of  title, 
and  not  merely  of  conveyance,  because,  to 
make  a  good  title,  the  person  to  convey  must 
not  only  have  the  power  of  conveying  the 
legal  estate,  but  have,  in  himself,  or  in  others 
over  whom  he  has  dominion,  the  power  of 
conveying  aU  the  equitable  interest  as  well. 

J.  F.  Throckmorton,  by  his  will  (2), 
dated  the  18th  of  March  1815,  after  direct- 
ing  all  his  just  debts  to  be  paid,  and  all  debts 
due  to  him  to  be  collected,  gave  and  be- 
queathed, firstly,  to  his  wife  Elizabeth,  all 
plate,  jewels,  wines,  household  furniture, 
monies  at  the  bankers,  or  elsewhere,  belong- 
ing to  him,  and  all  stock  in  the  funds,  partly 
during  her  life,  and  partly  at  her  own  dis- 
posal, as  should  afterwards  be  provided  for. 
Secondly,  in  order  that  his  wife  might  have 
wherewithal  to  support  herself  comfortably, 
the  testator  wished  her  to  lay  out  in  govern- 
ment annuities  for  her  life,  2,5002.,  the  re- 
mainder of  his  property  to  be  invested  in  the 

(1)  4  Beav.  269 ;  s.  c.  10  Law  J.  Rep.  (n.s.) 
Chanc.  407. 

(2)  The  will  of  J.  F.  Throckmorton  is  set  out 
more  fully,  ante,  vol.  9,  (n.s.)  Chanc.  p.  367. 


51.  per  cent,  stock,  for  her  benefit  for  life. 
Thirdly,  the  house  and  ground  being  his  own 
freehold  property,  the  testator  gave  the  same 
to  her  for  life,  with  liberty  to  sell  and  invest 
the  proceeds  in  5/.  per  cent,  stock,  and  out 
of  the  money  so  to  be  invested,  he  gave,  at  the 
death  of  his  wife,  to  Mary  May  1,000/.  for 
her  sole  use  and  benefit,  and  also  the  interest 
of  1,000/.  5/.  percent,  stock  during  her  life. 
Fourthly,  should  Mary  May  die  before  his 
wife,  then  the  1 ,000/.  left  for  her  sole  use 
and  benefit  was,  with  the  rest  of  his  remain- 
ing property,  to  form  a  residuary  fond ;  but 
in  case  of  Mary  May's  decease  before  his 
wife,  then  the  testator  gave,  at  the  death  of 
his  wife,  the  interest  of  the  1,000/.  to  Mary 
Graham  and  Eliza.  Graham,  jointly  during 
their  lives,  and,  at  their  death,  to  be  divided 
with  the  residuary  property.  Fifthly,  the 
testator  desired  tiiat,  at  the  death  of  his 
wife,  the  residue  of  his  estate  should  then  be 
collected,  including  the  proceeds  of  the  house, 
which,  if  not  previously  sold,  was  to  be  then 
disposed  of  to  good  advantage,  and  divided, 
in  the  following  terms : — "  My  sister,  Sarah 
Fordman,  has  four  children,  and  my  brother, 
Samuel,  has  left  three  children,  peihaps  four ; 
but  to  them,  be  they  seven  or  be  they  eight, 
I  give  and  bequeath  all  the  said  residue  of 
my  property,  to  be  equally  divided,  share 
and  share  alike,  or  to  the  survivors  of  them." 
Sixthly,  on  the  decease  of  the  said  Mary 
May,  or  of  Mary  Graham  and  Eliza  Graham, 
whichever  or  whoever  of  them  should  have 
the  benefit,  and  receive  the  interest  of  the 
1,000/.,  the  principal  then  to  revert  to  the 
residuary  fund.  Seventhly,  whatever  pro- 
perty might  be  willed  to  the  testator  by  his 
mother,  or  by  whomsoever,  he  gave  to  his 
wife  during  her  life,  and,  at  her  death,  to 
form  part  of  the  residuary  fund,  and  to  be 
divided  with  the  same.  The  testator  then 
appointed  his  wife  to  be  his  executrix,  and 
he  requested  the  &vour  of  his  friends,  John 
H.  Forbes  and  Robert  Cooper,  jointly  with 
his  wife,  to  become  his  executrix  and  trustees. 
The  testator  died  in  the  year  1815,  and 
his  widow  entered  into  possession  of  his  pro- 
perty, and  so  continued  down  to  her  decease 
in  April  1840.  In  May  1840  John  H. 
Forbes,  the  only  surviving  trustee,  put  up 
for  sale  by  auction  the  messuage  and  here- 
ditaments, at  which  sale  the  defendant,  M. 
B.  Peacock,  agreed  to  become  the  purchaser 
for  1,360/. 
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The  defendant  objected  to  the  title  shewn 
by  the  plaintiff,  upon  the  grounds  follow- 
ing, namely — ^Because  the  abstract  of  title 
did  not  shew  whether  the  plaintiff  sold  the 
said  messuage  and  hereditaments  in  his  cha- 
racter of  executor,  and  for  the  purpose  of 
paying  debts  of  the  testator,  or  whether,  in 
fact,  any  debts  of  the  testator  remained  un- 
paid at  the  time  of  the  sale ;  or  whether  the 
plaintiff  sold  as  trustee  under  the  will,  and 
£>r  the  purpose  of  distributing  the  proceeds 
of  the  sale  amongst  the  parties  beneficially 
entitled  thereto ;  and  because  the  plaintiff, 
on  being  applied  to  by  the  defendant  to  state 
whether  in  fact  there  were  any  debts  of  the 
testator  remaining  unpaid,  declined  to  answer 
such  inquiry ;  and  because,  in  the  absence  of 
any  statement  or  proof  on  the  subject,  the 
presumption,  from  the  lapse  of  time,  was, 
that  there  were  now  no  debts  existing,  and 
therefore  that,  as  executor,  the  plaintiff  had 
no  power  to  sell  and  convey  the  fee  simple 
to  a  purchaser ;  and,  on  the  other  hand,  if 
he  sold  as  trustee,  for  the  purpose  of  distri- 
bution only,  that  the  persons  beneficially 
interested  were  necessary  parties  to  such 
sale  and  conveyance;  and  because  the  plain- 
tiff still  declined  to  state  whether  any  debts 
of  the  testator  remained  unpaid  or  not.  The 
plaintiff,  on  the  other  hand,  insisted,  that  as 
sole  surviving  executor  and  trustee  of  the  will, 
he  had  power  to  sell  the  hereditaments,  and 
could  make  a  good  title  thereto,  and  convey 
the  same  to  the  defendant.  This  suit  was 
consequently  instituted ;  and,  upon  the 
cause  coming  on  for  hearing  upon  further 
directions,  before  the  Vice  Chancellor  of 
England,  upon  the  Master's  report,  and  ex- 
ceptions taken  thereto  by  the  defendant,  his 
Honour  directed  that  a  case  should  be  made 
for  the  opinion  of  the  Judges  of  the  Court 
of  Exchequer.  The  questions  for  the  con- 
sideration of  the  Judges  were, — First,  whe- 
ther the  plaintiff,  under  the  testator's  will, 
had  power  to  sell  the  said  hereditaments, 
and  convey  the  same  to  the  defendant  in  fee 
simple,  in  case  the  debts  of  the  testator 
remained  unpaid.  Secondly,  whether  the 
plaintiff  had  such  power,  in  case  it  was  un- 
certain whether  any  debts  of  the  testator  re- 
mained unpaid.  Thirdly,  whether  the  plain- 
tiff had  such  power,  in  case  no  debts  of  the 
testator  remained  unpaid. 
The  case  was  argued  before  the  Judges 


of  the  Court  of  Exchequer,  who  returned 
the  following  certificate  :— 

*'We  have  heard  this  case  argued  by 
counsel,  and  have  considered  the  same  ;  and 
we  are  of  opinion  that,  whether  there  are  or 
are  not  debts  unpaid,  and  whether  it  is  or  is 
not  uncertain  whether  any  debts  remain  un- 
paid, the  plaintiff  has  a  power  to  sell  and 
convey  the  hereditaments  mentioned  in  the 
case  to  the  defendant  in  fee  simple. 

"Abinger. 

"J.  GURNEY. 
"  R.  M.  ROLFE. 
"  Dated  the  1st  day  of  June  1843." 

The  cause  now  came  on  for  further  hear- 
ing on  the  defendant's  second  exception,  and 
on  further  directions,  and  on  the  Judges' 
certificate.  The  second  exception  was, "  For 
that  the  Master  had  in  his  report  stated, 
that,  by  the  abstract  in  the  said  report  men- 
tioned to  have  been  delivered  to  the  defen- 
dant, a  good  title  was  shewn  to  the  estate  in 
the  pleadings  mentioned,  whereas  the  said 
Master  ought  in  his  report  to  have  stated 
that  a  good  title  was  not  shewn  to  the  said 
estate  for  the  reasons  stated  in  the  before- 
mentioned  objections." 

Mr.  Beihell  and  Mr,  Bird^  for  the  ex- 
ception, contended,  that  if  the  debts  of  the 
testator  had  really  been  paid,  the  executor 
could  not  make  a  good  title  without  the 
residuary  legatees  being  before  the  Court ; 
that  although  the  executor  had  refused  to 
answer  the  question,  as  to  whether  there 
were  debts  or  not,  still  it  was  reasonable  to 
infer,  that  after  twenty-five  years,  there 
were  no  debts  remaining.  The  nature  of 
the  transaction  here  clearly  proved  that  the 
debts  had  been  paid,  and  ff  so,  a  good  title 
could  not  be  made.  This  was  the  opinion 
of  Sir  John  Leach,  in  Watkins  v.  Cheek  {3) ; 
and  also  of  His  Honour  in  Johnson  v.  Ken^ 
nett  (4),  which,  although  afterwards  reversed 
by  Lord  Lyndhurst,  was  not  reversed  on 
this  principle — 3  MyL  ^  K.  624. 
Wheate  v.  Hall,  17  Ves.  80. 
Mortlock  V.  Buller,  10  Ibid.  292. 

[The  Vice  Chancellor.  —  I  always 
thought  there  was  a  mistake  in  the  case  of 
Johnson  v.  Kennett,     The  decree  drawn  up 

(3)  2  Sim.  &  Stu.  199. 

(4)  6  Sim.  884. 
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was  to  take  an  account  of  the  testator's 
personal  estate,  and  also  of  the  debts,  &c.  If 
it  had  been  admitted  once,  that  the  debts 
were  not  paid,  then  the  bill  should  have 
been  dismissed.  The  point  decided  by  Lord 
Lyndhurst  was,  whether  the  purchaser  was 
to  be  taken  to  have  had  notice  of  the  non- 
existence of  debts;  he  thought  that  did 
not  appear.  My  opinion  was  different.  I 
entirely  agree  with  the  principle  in  Johnson 
T.  Kennett ;  but  if  the  purchaser  chooses  to 
have  an  inquiry  whether  or  not  there  be  debts, 
then  he  must  see  that  he  has  a  good  title.] 

Mr,  Cooper  and  Mr,  J,  Parker,  contrl, 
said,  that  the  question  in  this  case  had 
already  been  decided  by  His  Honour,  as 
reported  on  demurrer  in  11  Sim.  152,  and 
9  Law  /.  Rep,  (n.s.)  Chanc.  367 ;  and  the 
Judges  of  the  Court  of  Exchequer  had  not 
decided  anything  contrary  to  that. 

[The  Vice  Chancellor.— When  I  de- 
cided the  previous  case,  I  had  not  this  &ct 
before  me,  that  the  plaintiff  had  refused  to 
answer  the  inquiry,  whether  or  not  any 
debts  remained  unpaid.  Primd  fade,  the 
trustee  had  power  to  convey,  and  to  give 
receipts;  but  if  he  cannot  give  a  good 
receipt,  he  cannot  make  a  conveyance. 
If  there  is  a  charge  of  debts,  and  the  pur- 
chaser makes  no  inqiury,  then  he  is  pro- 
tected ;  but  if  he  asks  in  express  terms, 
whether  there  are  debts,  and  the  trustee 
refuses  to  answer,  then  if  there  should  turn 
out  to  be  no  debts,  I  think  the  purchaser 
may  be  considered  to  have  notice  that  there 
are  no  debts.  The  abstract  &ct,  that  the 
debts  had  been  paid,  has  nothing  to  do  with 
it,  if  the  purchaser  makes  no  inquiry  ;  but 
here  he  does  make  a  question  respecting  the 
debts.] 

Mr,  Cooper  cited  Eland  v.  Eland  {S\ 
where  Lord  Cottenham  had  decided,  that  die 
rule  respecting  a  general  charge  of  debts, 
giving  the  trustee  power  to  sell,  referred  to 
tiie  period  when  the  testator  died.  In  John-^ 
son  V.  Kennett,  the  same  thing  was  decided, 
and  in  Page  v.  Adam  (6),  the  sale  was  not 
for  payment  of  debts,  but  the  Master  of  the 
RoUs  held,  that  the  trustees  had  power  to 
give  receipts. 

(5)  4  M7I.  &  Cr.  421 ;  s.  e.  8  Law  J.  Rep.  (n.s.) 
Chanc.  289. 

(6)  4  Beav.  269  j  8.C.  10  Law  J.  Rep.  (n,s.) 
Chanc.  407. 


V.  Borrer,  1  Keen,  559 ;  s.  c.  5 
Law  J.  Rep.  (n.s.)  Chanc.  364. 
Tylden  v.  Hi/de,  2  Sim.  &  Stu.  238. 
Ward  V.  Devon,  cited  11  Sim.  160 ;  s.  c. 
10  Law  J.  Rep.  (n.s.)  Chanc.  368,  n. 
[The  Vice  Chancellor. — ^I  always  wish 
it  to  be  understood  that  I  bow  to  the  deci- 
sions of  Chancellors;  but  I  do  not  think 
that  either  the  judgments  of  Lord  Cotten- 
ham or  of  Lord  Lyudhurst  apply  to  a  case 
like  this.  Yet  it  does  seem  to  me,  that  Lord 
Langdale  has  decided  expressly  contrary  to 
my  opinion.  It  appears  to  me  a  very  im- 
portant question,  whether,  when  a  pur- 
chaser is  told  that  debts  have  been  paid, 
the  mere  circumstance  that  there  was  a  direc- 
tion that  debts  should  be  paid,  makes  it 
safe  for  him  to  take  a  conveyance  of  the 
legal  estate.  This  seems  to  me  to  be  quite 
contrary  to  the  very  principle  on  which  the 
Court  requires  certain  persons  to  give  re- 
ceipts ;  the  difference  would  be  quite  banish- 
ed, which  has  always  existed  in  this  court, 
between  the  general  debts  and  specific  debts. 
Page  v.  Adam  would  appear  to  bind  this 
case.] 

The  Vice  Chancellor. — I  should  be 
very  glad  that  my  opinion  should  be  re- 
versed. The  only  question  is,  what  has 
been  understood  to  be  the  rule  of  the  Court 
for  more  than  a  century ;  I  have  long  been 
of  opinion,  that  the  rule  is  a  most  incon- 
venient one.  Until  this  decision  in  Page 
Y,  Adam,  it  never  had  been  held,  that  where 
there  was  a  charge  for  payment  of  debts, 
and  where  the  purchaser  knew  the  debts 
were  paid,  that  there  the  purchaser  was 
exempt  from  seeing  to  the  application  of 
the  purchase-money,  that  is,  in  a  case  where 
there  was  a  trust  for  sale,  and  an  obligation 
to  pay  the  proceeds  to  A.  and  B.  In  cases 
where  the  payments  have  been  directed  to 
be  made  in  such  a  manner  that  it  was*  quite 
impossible  at  the  time  all  parties  interest- 
ed could  release,  that  has  been  allowed,  I 
admit,  to  be  a  distinction.  But  the  case 
before  me  is  this,  that  the  testator  has  by 
words  given  an  authority  to  the  executor, 
has  given  him  a  power  to  sell,  with  a  direc- 
tion that  he  shall  sell,  and  that  the  proceeds 
are  to  be  disposed  of,  and  to  be  divided  as 
follows :  then  he  says,  that  his  sister  has 
four  children,  and  his  deceased  brother  had 


Digitized  by 


Google 


MICHAELMAS  TERM,  1843. 


49 


three  or  four  children ;  but  to  them,  be  they 
seven  or  be  they  eight — so  that  there  are 
seven  or  eight  persons  named  as  partici- 
pants, and  no  difficulty  is  represented  as  to 
them.  It  seems  to  me,  Uiat  what  Lord  Lynd- 
hurst  says,  in  Johnson  v.  Kennett,  does  not 
come  up  to  the  present  case.  Lord  Lyndhurst 
there  uses  general  propositions,  to  the  truth 
of  which  I  subscribe  willingly,  as  I  do  to 
those  propositions  mentioned  by  Lord  Cot- 
tenham,  in  his  decision  in  the  appeal  case  of 
Eland  v.  Eland.  The  observation  I  might 
make  on  that  case  is,  that  before  His  Lord- 
ship came  to  lay  down  the  law,  in  speaking 
of  the  case  of  Johnson  v.  Kennett,  which 
always  appeared  to  me  to  be  a  mere  series 
of  blunders,  that  is  to  say,  a  certain  case 
was  stated  at  the  bar  on  which  an  opinion 
was  given,  and  then  the  decree  was  drawn  - 
up  in  direct  contravention  of  the  facts,  be- 
cause the  decree  directs  an  account  of  the 
debts,  which  I  thought  was  rather  odd,  and 
the  questions  were  put  rather  hypothetically, 
than  according  to  the  real  state  of  facts. 
What  Lord  Cottenham,  in  p.  428,  says  is 
this  ;  "  the  Vice  Chancellor  considered  the 
case  the  same  as  if  nothing  but  legacies  had 
been  originally  charged.*'  That  was  my 
construction  on  the  particular  facts.  Lord 
Lyndhurst  was  against  me  on  the  construc- 
tion of  those  particular  £Eu;ts.  Then  Lord 
Cottenham  goes  on  to  make  this  observation : 
"  If  that  doctrine  had  been  supported,  it  would 
have  gone  far  to  destroy  the  rule  altogether, 
because,  before  it  can  come  to  that,  the 
mortgagee  must  (and  if  he  is  to  be  liable,  he 
must  in  every  case,)  go  into  an  investigation 
of  the  fact  of  how  far  the  debts  have  been 
dischaiged."  I  never  did  say  so,  nor  does 
it  appear  to  me  to  follow  as  a  consequence ; 
all  I  said  was,  that  if  he  knew  the  fkct  that 
the  debts  had  been  paid,  then  he  could  not 
be  protected  by  the  fact  that  the  debts  were 
charged  generally  on  the  estate  ;  but  as  to 
the  general  proposition  Lord  Cottenham  has 
used,  I  subscribe  to  it.  Now,  what  is  the 
general  principle?  The  Court  has  drawn 
a  distinction  from  an  early  time.  The  Court 
has  said,  that  if  there  is  a  mere  direction  to 
sell  and  to  divide  the  proceeds,  in  those 
cases  only  the  purchaser  of  the  estate  must 
see  to  the  application  of  the  purchase-money ; 
and  the  parties  amongst  whom  the  proceeds 
are  to  be  divided,  must  give  receipts  to  the 
purchaser;  but  in  a  case  where  a  testator 
New  Series,  XIII.— Ghanc. 


charges  by  his  will  his  estate  with  debts, 
and  directs  there  should  be  a  sale,  either 
by  an  express  trust,  or  by  a  general  power, 
the  Court  says  it  is  quite  impossible  for  the 
purchaser  to  ascertain  who  are  the  creditors 
of  the  testator,  and  to  see  that  they  are  paid ; 
and  if  he  is  not  bound  to  look  to  the  persons 
whose  claims  are  first  to  be  satisfied,  of  course 
he  is  exempted  from  looking  to  the  claims 
of  the  persons  who  take  as  cestuis  que  trttst 
— that  is  the  principle  of  the  rule ;  and  that 
being  the  principle  of  the  rule,  I  am  yet  to 
learn  how  that  principle  does  not  apply  to 
the  case  where  the  purchaser  is  in  effect 
informed  the  debts  have  been  paid ;  and  I 
take  the  statement  contained  in  this  case,  in 
effect,  to  be  that.  Now,  no  case  has  been 
produced  in  which  it  has  ever  been  decided, 
that  the  purchaser,  knowing  that  the  debts 
have  been  paid,  is  exempt  from  the  neces- 
sity of  seeing  to  the  application  of  the  pur- 
chase-money, except  this  case  of  Page  v. 
Adam,  I  am  sure  I  have  the  greatest  pos- 
sible respect  for  my  Lord  Langdale's  opi- 
nion ;  and  my  own  personal  wish  is,  from  a 
feeling  that  the  principle  which  tliis  Court 
has  adopted  has  been  a  most  inconvenient 
one,  and  operating  very  much  to  the  dis- 
comfort of  parties  in  various  family  matters, 
that  the  law  should  be  altered ;  but  I  do 
not  imagine  I  am  at  liberty  to  think  the  law 
is  made  so  clear  by  this  single  decision  of 
Page  v.  Adam,  that  I  am  justified  in  saying, 
this  purchaser  has  got  a  good  title. 

Mr,  Bethell, — In  Page  v.  Adam,  the 
debts  were  not  paid  at  the  time  of  the 
contract. 

The  Vice  Chancellor. — I  observe  that ; 
but  it  did  not  appear  to  me  to  make  a  sub- 
stantial difference.  My  notion  is,  that  the 
law  upon  this  point  must  at  least  be  con- 
sidered as  unsettled ;  and  my  own  personal 
opinion  as  a  Judge  is,  that  tbat  decision  in 
Page  v.  Adam  is  contrary  to  the  received 
current  of  authority,  and  I  am  bound  by  my 
duty,  as  a  Judge,  to  the  purchaser,  to  say  to 
him,  that,  in  my  opinion,  if  he  take  this  title 
he  will  take  a  bad  title. 

Now  it  is  said,  this  is  a  matter  of  convey- 
ance only ;  I  do  not  think  so,  for  this  reason, 
because,  in  order  to  convey  and  make  a  good 
title,  the  person  to  convey  must  not  only  have 
the  power  of  conveying  the  legal  estate,  but 
have  in  himself  or  in  others  over  whom  he  has 
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dominion,  the  power  of  conveying  all  the 
equitable  interest  as  well.  If  a  person  has 
the  whole  equitable  estate  in  himself  by  ad- 
mission, and  there  is  a  trustee  who  has  got 
the  legal  estate  in  him,  in  common  language, 
you  would  say,  on  a  question  whether  he 
who  has  got  the  equitable  estate  has  a  good 
title,  that  he  can  make  a  good  title,  because 
he  can  convey  the  whole  beneficial  interest, 
and  has  a  power  of  compelling  a  conveyance 
of  the  legal  estate ;  but  in  this  case,  Mr. 
Forbes,  tihe  executor  and  trustee,  has  a 
power  to  convey  the  legal  estate,  but  he 
cannot  by  any  act  of  his  own  make  the 
intended  purchaser  release  the  purchase- 
money,  that  is  to  say,  he  cannot  convey  to 
the  purchaser  the  release  of  the  equity.  He 
may  convey  the  legal  estate,  but  he  has  no 
dominion  over  those  devisees  of  the  money, 
so  as  to  compel  them  to  give  the  equitable 
interest  in  the  estate  in  the  purchase-money; 
and,  therefore,  it  appears  to  me,  it  is  not  a 
matter  of  conveyance  merely,  but  a  matter 
of  title;  and  therefore,  speaking  most  re- 
spectfully of  the  decision  in  Page  v.  Adam, 
my  opinion  is,  that  the  law  has  not  gone  so 
far  yet  as  to  authorize  that  decision  ;  and  I 
should  be  most  desirous  that  my  opinion 
should  be  canvassed  before  higher  authority, 
and  be  reversed. 


M.R. 
April  6. 


} 


LOCKHART  V,  HARDY  (1). 


Orders — 5 1  st  of  General  Orders  of  Srd  of 
April  1828— /Scmce  of  Petition  ordered  on 
two  Parties  only  out  of  several. 

Where  the  parties  to  several  suits,  insti" 
tuted  by  creditors  and  legatees,  in  which  one 
decree  has  been  made,  are  numerous,  the 
Court  will,  on  the  petition  of  the  heir-at-law ^ 
make  an  order  confirming  the  Master's  report, 
although  the  petition  has  been  served  only  on 
the  executor  of  the  testator,  and  the  plaintiff  in 
the  fvrst  suit,  it  being  stated  on  the  petition 
and  verified  by  affidavit,  that  the  assets,  in- 
cluding the  descended  estates,  were  sufficient 
to  pay  all  the  testator's  debts,  and  the  legacies 
given  by  his  will. 

In  this  case,  several  suits  had  been  insti- 
tuted  by  creditors   and  legatees,  for   ad- 


ministering the  estate  of  a  deceased  testa- 
tor, who  had  charged  his  real  estates  with  the 
payment  of  such  debts  as  his  personalty 
should  not  be  able  to  answer,  but  had 
allowed  those  estates  to  descend  on  his  heir. 
One  decree  having  been  made  in  all  the  suits, 
and  the  parties  to  the  suits  being  numerous,  the 
Master,  pursuant  to  the  5l8t  of  the  General 
Orders  of  the  3rd  of  April  1828  (2),  directed 
that  the  executor,  the  heir,  and  the  plaintiff 
in  the  first  suit,  should  alone  attend  the 
proceedings.  The  Master  reported  that  it 
would  be  proper  for  the  receiver  to  sue  four 
mortgagors,  being  debtors  to  the  estate,  in 
the  name  of  the  executor ;  a  petition  was 
presented  by  the  heir  to  confirm  the  report, 
praying  that  the  costs  might  be  charged  on 
the  fund  in  court,  which  was  a  general  fund 
standing  to  the  credit  of  the  several  causes ; 
the  petition  was  served  only  on  the  executor 
and  the  plaintiff  in  the  first  cause. 

The  Master  of  the  Rolls  said,  on  the 
application  of  Mr.  Shapter,  that  if  the  petition 
were  amended,  by  stating  that  the  assets, 
including  the  descended  estates,  were  sufiS- 
cient  to  pay  and  satisfy  all  the  testator's 
debts  and  the  legacies  given  by  his  will, 
and  that  fact  was  properly  verified  by  afii- 
davit,  the  Court  would  make  the  order  with- 
out requiring  the  petition  to  be  served  on 
the  other  parties  to  the  suits. 

On  the  requisite  amendment  of  the  peti- 
tion being  subsequently  effected  and  veri- 
fied by  affidavit,  the  order  was  passed. 


■] 


Wigram,  V.C 

June  2,  15,  22  ;  >     price  v.  webb. 
July  13. 

Process — Subpoena  to  appear  and  answer 
— Omission  of  Address  for  service-— -Order 
for  leave  to  amend  not  served — Demurrer. 

The  omission  in  the  subpoena  of  the  address 
for  service  prescribed  by  the  2Qth  Order  of 
the  26th  of  October  1842,  does  not  necessarily 
make  the  writ  void,  but  the  Court  will  stay 
process  on  the  writ  till  that  requisition  of  the 
order  is  complied  with. 

The  subpoena  to  appear  and  answer,  is  a 
writ  within  the  20/A  Order  of  the  26th  of 
October  1842. 


(1 )  £z  relatione  Mr.  Shapter. 


(2)  Ord.  Can.  22. 
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A  demurrer  filed  after  an  order  obtained 
far  leave  to  amend,  but  before  service  of  the 
same, — Held  regular. 

In  this  case  the  defendant  moved  that  the 
writ  of  suhpoena  to  appear  and  answer  might 
be  discharged  for  irregularity,  as  not  in  com- 
pliance with  the  requirements  of  the  20th 
Older  of  the  26th  of  October  1 842  ( 1 ).  The 
defendant  had  obtained  an  order  for  entering 
a  conditional  appearance  with  the  registrar, 
upon  his  consenting  to  submit  to  any  process 
which  the  Court  might  direct  to  be  issued 
against  him  for  want  of  appearance,  in  case 
the  subpoena  should  not  be  discharged  for 
irregularity. 

The  plain tijQT  sued  in  person  ;  and  it  ap- 
peared that  his  name  and  place  of  residence, 
which  was  more  than  three  miles  from  the 
office  of  the  record  and  writ  clerks,  was  in- 
dorsed on  the  bill,  but  not  on  the  subpoena 
to  appear  and  answer. 

Mr.  Dunn,  for  the  motion. 

Mr.  Tinney  and  Mr.  Watson,  contra. — 
The  omission  does  not  make  void  the  writ 
itself,  and  the  defendant's  application,  if 
right  at  all,  ought  to  have  been  to  discharge 
the  service  of  the  writ.  The  order  itself 
treats  the  writ  as  something  different  from 
the  indorsement,  which  is  put  on  after  the 
writ  is  sued  out. 

Mr.  Dunn,  in  reply. — The  practice  of 
indorsing  the  writ  is  taken  from  the  com- 
mon law  ;  and  there  the  indorsement  is  held 
an  essential  part  of  the  writ. 

WiGRAM,  V.C. — The  omission  to  indorse 
the  address  for  service  does  not  make  the 
writ  itself  void,  but  the  Court  may  withhold 
from  the  plaintiff  the  benefit  of  the  subpoena 
tOl  he  shall  have  indorsed  on  it  a  place  of 
service ;  for  till  then  the  defendant  has  not 
that  convenience  which  that  order  was  in- 
tended to  give  him. 

Motion  refused,  without  costs. 

June  15. — The  subpoena  to  appear  and 
answer  was  served  on  the  20th  of  May.  On 
the  29th  of  May  the  defendant  served  the 
plaintiff  with  notice  of  the  order  for  liberty 
to  enter  an  appearance  with  the  registrar, 
and  with  a  certificate  that  an  appearance  had 
been  entered  under  that  order,  and  with 

(I)  Ord.  Can.  214. 


notice  of  the  motion  to  set  aside  the  writ. 
On  the  30th  of  May  the  plaintiff  obtained 
an  attachment  for  want  of  appearance,  and 
the  common  injunction  to  restrain  proceed- 
ings at  law. 

Mr.  Dunn  now  moved  to  discharge  the 
attachment  and  injunction,  contending  that 
the  plaintiff  was  not  in  a  condition  to  obtain 
either,  as  the  defendant  had,  in  fact,  appeared 
on  the  29th  of  May — Mackreth  v.  Nichols 
son  (2). 

Mr.  Tinney,  for  the  plaintiff,  contended, 
that  the  20th  Order  of  October  1842  ap- 
plied only  to  those  writs  which  were  formerly 
issued  out  of  the  six  clerks  ofiice,  and 
which  were  now  sealed  by  the  clerks  of 
records  and  writs ;  that  a  writ  of  subpoena  to 
appear  and  answer,  and  which  still  issued  out 
of  the  subpoena  ofiice,  was  not  within  the 
terms  of  the  20th  Order ;  that  the  condi- 
tional appearance  entered  with  the  registrar 
did  not  preclude  the  plaintiff  from  issuing 
the  attachment,  for  it  was  no  step  in  the 
cause,  but  merely  enabled  the  plaintiff  to 
question  the  regularity  of  the  subpoena. 

Mr.  Dunn,  in  reply,  submitted  that  the 
defendant  had  no  means  of  knowing  the 
address  from  the  bill  till  he  had  entered  the 
regular  appearance,  as  he  was  prevented  till 
then  from  seeing  the  bill  by  the  practice  in 
the  office. 

June  22.— WiGRAM,  V.C— The  20th 
Order  of  the  26th  of  October  1842  does  not 
make  the  subpoena  absolutely  void  for  want 
of  the  indorsement  of  a  place  of  service ;  but  if 
the  Court  found  it  necessary  to  set  aside  the 
subpoena,  in  order  to  insure  to  the  defendant 
that  convenience  as  to  facility  of  service,  which 
the  order  in  question  intended  to  give  him,  I 
might  feel  bound  to  make  an  order  to  that 
effect.  The  20th  Order  of  October  1842 
does  not  require  in  terms  that  the  subpoena 
shall  be  void  in  case  the  address  for  service 
should  be  omitted,  and  the  order  is  satisfied 
by  writing  that  upon  it  after  it  is  issued 
and  before  service.  It  might  be  necessary, 
in  many  cases,  to  put  this  writing  upon  the 
subpoena  after  it  was  issued.  It  is  not 
necessary,  in  order  to  insure  to  the  defen- 
dant the  benefit  of  that  20th  Order,  to  hold 
the  subpoena  void  ;  for  the  proceedings  are 
under  the  controul  of  the  Court,  and  the 

(2)  19  V«8. 36.7. 
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Court  may,  in  ordinary  cases,  and  in  this 
case  also,  do  complete  justice  by  staying  the 
process  till  the  20th  Order  is  complied  with. 
In  that  view  of  the  case,  I  refused  the  mo- 
tion to  set  aside  the  subpoena,  but  without 
costs.  At  the  time  of  making  the  second 
motion,  the  defendant  overlooked  the  posi- 
tion in  which  he  was  placed  by  the  terms  of 
the  Order,  giving  him  leave  to  enter  a  condi- 
tional appearance  with  the  registrar ;  for  the 
effect  of  the  Order  was,  that  the  defendant 
thereby  waived  every  objection  to  the  sub- 
poena, unless  it  should  be  discharged.  The 
defendant  then,  having  ascertained  my  views 
upon  that  point,  gave  another  notice  to  dis- 
charge the  attachment,  and  to  dissolve  the 
injunction  which  the  plaintiff  had  obtained 
of  course,  upon  the  attachment  issuing.  In 
strictness,  I  should  be  violating  no  rule  if  I 
held  the  defendant  bound  by  the  terms  of  the 
order  he  obtained,  namely,  to  waive  every 
objection  to  the  subpoena,  &c. ;  but  it  would 
be  harsh  to  hold  the  defendant  to  the  strict 
right  in  a  case  where  two  points  of  practice 
have  arisen,  for  the  first  time,  under  two  of 
the  late  Orders.  In  such  a  case,  I  may  rea- 
sonably construe  the  last  application  as  made 
on  the  ground  of  mistake  to  set  aside  the 
attachment,  notwithstanding  the  consent 
given  by  the  former  order.  If  I  were  not 
to  take  that  course,  the  defendant  might  be 
deprived  of  the  benefit  of  the  20th  Order  of 
October  1842,  which  provides  him  with  a 
place  of  service,  the  plaintiff  being  clearly 
in  defanlt  in  not  having  made  that  indorse- 
ment. The  plaintiff  wll  immediately  give 
an  address  for  service ;  and  the  defendant  un- 
dertaking to  appear  and  answer,  and  not  to 
issue  execution  upon  his  judgment  till  the 
further  order  of  the  Comt,  I  will  relieve  him 
firom  the  attachment  and  injunction ;  and  if 
the  plaintiff  should  not  then  proceed  with 
due  diligence,  the  defendant  may  apply  for 
liberty  to  issue  execution. 

July  13. — The  defendant  now  moved  that 
he  might  be  at  liberty  to  issue  execution 
on  his  judgment  at  law. 

On  the  22nd  of  June  the  defendant  en- 
tered his  appearance,  and  on  the  28th  filed  a 
demurrer  to  the  whole  bill.  The  plaintiff  had 
obtained  an  order  to  amend  before,  but  had 
not  served  it  till  after  the  demurrer  was  filed. 
The  plaintiff  did  not  set  the  demurrer  down  for 
argument  within  the  twelve  days  prescribed 


by  the  34th  Order  of  the  26th  of  August 
1841  (3). 

Mr,  Roupellf  for  the  defendant,  contended, 
that,  under  the  34th  Order,  the  plaintiff  must 
be  taken  to  have  submitted  to  die  demurrer. 
— Lorimer  v.  Lorimer  (4). 

Mr.  Tinney,  for  the  plaintiff,  submitted 
that  the  defendant  was  precluded  from  de- 
murring by  the  order  obtained  to  amend. 

WiGRAM,  V.C.— The  order  for  leave  to 
amend  operates  firom  the  time  of  service  only, 
and  does  not  preclude  the  defendant  from  tak- 
ing any  proceeding  in  this  cause  before  he  is 
served  with  it.  The  demurrer,  tiierefore, 
was  regularly  filed ;  and  under  the  34th 
Order  the  plaintiff  must  be  held  to  have  sub- 
mitted to  it. 


WALSH  V.  GLADSTONE. 


v.c. 

Dec.  16, 1842. 
L.C. 

1843. 

March  31 ; 

Nov.  4. 

Will — Legacy — Jurisdiction — Revocation. 

A  testator  delivered  to  his  servant^  A*  two 
sealed  packets^  with  directions  not  to  open 
them  till  his  death.  Some  time  afterwards 
he  made  his  willf  and  thereby  gave  an  an- 
nuity to  A.,  and  another  annuity  to  another 
of  his  servants,  B.  Upon  his  death,  the 
packets  were  found  to  contain  two  eheqves, 
one  payable  to  A.  and  the  other  to  B,  tt^ 
they  were  admitted  to  probate  together  with 
the  will:— Held,  that  the  Court  of  Chancenj 
could  stiU  entertain  the  question,  whether  A. 
and  B.  were  entitled  to  the  amount  of  the 
cheques ;  and  the  Court  decided  that  theheneJU 
thereby  given  was  revoked  by  the  subsequent 
wiU. 

Charles  Robert  Blundell,  the  testator  in 
the  cause,  by  his  will,  dated  the  28th  of 
November  1 834,  among  other  bequests,  gave, 
out  of  his  personal  estate,  to  his  servant, 
William  Hall,  2001.  a  year  for  his  life,  and 
to  his  housekeeper,  Ann  Harris,  601.  a  year 
for  her  life.  And  the  testator,  by  his  said 
will,  bequeathed  his  residuary  estate,  "sub- 
ject as  aforesaid,  and  except  as  thereinafter 


(S)  Ord.  Can.  174. 

(4)  1  Jac.  &  Walk.  284. 
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mentioned'* :  and  he  then  revoked  any  former 
will  or  codicil  by  him  at  any  time  made, 
and  declared  that  to  be  his  last  will  and 
testament. 

The  testator  died  in  October  1837,  and 
a  suit  was  instituted  for  the  administration 
of  his  estate. 

The  Master,  by  his  general  report,  found 
that  the  testator  had  delivered  to  his  servant, 
William  Hall,  two  sealed  packets  addressed 
to  his  bankers  at  Liverpool,  with  directions 
to  retain  them  in  his  possession  until  after 
the  testator's  decease,  and  then  to  present 
them  to  the  bankers ;  and  that  on  one  of  the 
said  packets  was  an  indorsement  in  the  hand- 
writing of  the  testator,  as  follows :  **  For 
Messrs.  Heywood,  Brunswick-square,  Liver- 
pool; to  be  delivered  by  WilUam  Hall." 
That  the  packets  were  kept  sealed  in  the 
possession  of  William  Hall  until  after  the 
testator's  death,  and  that  soon  after  that 
event,  they  were  delivered  by  him  to  the 
executor,  by  whom  they  were  carried  to  the 
banking-house  of  Messrs.  Heywood,  and 
opened,  in  the  presence  of  the  executor,  and 
that  one  of  the  packets  was  found  to  contain 
a  cheque  on  Messrs.  Heywood  for  5001,  in 
the  following  words : 

*'  No.  liyerpool,  September  4th,  1833. 

"  Messrs.  Arthur  Heywood,  Sons,  &  Co. 
On  demand,  pay  William  Hall,  of  Ince, 
butler,  of  this  place,  five  hundred  pounds. 

500L  Charles  Blundell." 

The  other  packet  contained  another  cheque, 
in  the  following  words : 

"  No.  Lirerpool.  September  4th,  1838. 

"  Messrs.  Arthur  Heywood,  Sons,  &  Co. 
On  demand,  pay  to  Ann  Harris,  house- 
keeper at  Ince,  three  hundred  pounds. 

900L  Charles  Blundell." 

And  that  packet  was  indorsed,  '*  Messrs. 
Hey  wood's  Bank,  Brunswick- street ;  to  be 
delivered  by  Ann  Harris,  of  Ince."  Both 
these  cheques  had  been  admitted  to  probate. 

By  an  order  made  at  the  hearing,  1,200/. 
SL  per  cent,  had  been  carried  over  to  '*  The 
Cheque  Legacy  Account." 

A  petition  was  presented  by  the  parties 
entitled  to  the  residuary  estate  of  the  tes- 
tator, praying  that  the  fiind  which  had  been 
set  aside  to  meet  these  two  legacies  might 
be  paid  to  them. 

Mr.  G.  Richards  and  Mr.  Fleming,  in 
support  of  the  petition,  contended  that,  as 
the  will  was  made  after  the  cheques  were 


drawn,  and  as  each  of  the  parties  in  whose 
favour  these  cheques  were  drawn  took  an 
annuity  under  the  will,  the  cheques  ought 
to  be  altogether  disregarded ;  that  although 
the  Prerogative  Court  had  admitted  ^e 
cheques  to  probate,  still  the  will,  which  was 
subsequent,  revoked  all  former  bequests, 
and  the  question  of  construction  was  one 
which  this  Court  would  entertain,  notwith- 
standing the  Ecclesiastical  Court  had  pro- 
nounced an  opinion  as  to  the  probate ;  and 
that  it  could  not  be  contended  Uiat  these  par- 
ties took  the  cheques  as  a  donatio  mortis 
catudf  for  the  testator  was  not  in  a  state  of 
illness  at  the  time. 

Bryson  v.  Brownrigg,  9  Ves.  1. 

Miller  v.  Miller,  3  P.  Wms.  356. 

Archer  v.  Mosse,  2  Vem.  8. 

Tate  V.  HiUfert,  4  Bro.  C.C.  286. 

Jones  V.  Selby,  Prec.  Chanc.  300. 

Ward  V.  Turner,  2  Ves.  sen.  431. 

Gawler  v.  Standerwicke,  2  Cox,  16. 

Campbell  v.  the  Earl  of  Radnor,  1  Bro. 
C.C.  271. 

The  Duke  of  St.  Albans  v.  Beauclerk, 
2  Atk.  636. 

Barclay  v.  Wainwright,  3  Ves.  466. 

Coote  V.  Boyd,  2  Bro.  C.C.  521. 

Attorney  General  v.  Harley,  4  Mad.  263. 

Fraser  v.  Byng,  1  Russ.  &  Myl.  90. 

Mr.  RoupeU  and  Mr.  Rolt,  for  the  an- 
nuitants, insisted  that,  as  the  cheques  were 
admitted  to  probate,  the  annuitants  ought 
to  be  allowed  the  benefits  given  thereby. 
If  the  will  alone  was  to  be  acted  upon,  pro- 
bate of  the  cheques  ought  to  have  been 
refused ;  but  as  they,  togeUier  with  the  docu- 
ment of  1834,  formed  the  last  will,  the 
directions  of  all  the  three  documents  ought 
to  be  followed. 

Methuen  v.  Methuen,  2  Phil.  416. 

Denny  v.  Barton,  Ibid.  575. 

LauDson  v.  Lawson,  1  P.  Wms.  441. 

Walter  v.  Hodge,  2  Swanst.  92. 

Edwards  v.  Jones,  1  Myl.  &  Cr.  226; 
s.  c.  5  Law  J.  Rep.  (n.s.)  Chanc.  194. 

The  Vice  Chancellor. — It  appears  to 
me  that  whatever  jurisdiction  the  Eccle- 
siastical Court  may  assume  to  itself  of 
construction,  anything  that  the  Ecclesi- 
astica]  Court  has  done  in  the  way  of  con- 
struction does  not  bind  this  Court.  It 
appears  the  Ecclesiastical  Court  has,  to  a 
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certain  extent^  taken  upon  itself  the  juris- 
diction of  construction  ; —  but  when  the 
Ecclesiastical  Court  has  admitted  certain  in- 
struments together  as  forming  the  will,  the 
question  still  arises  upon  the  whole  of  them 
taken  together,  what  is  to  be  the  construc- 
tion of  the  will  ? 

Now,  in  the  probate  it  appears  that  the  two 
cheques  are  put  last ;  that  I  consider  to  be 
quite  immaterial.  It  appears  that  they  were 
dated  on  the  4th  of  September  1833,  and  I 
am  bound  by  the  decision  of  the  Ecclesi- 
astical  Court  that  they  shall  be  taken  as  part 
of  the  will.  Then  how  do  I  find  it  ?  Two 
separate  papers,  dated  the  4th  of  September 
1833,  and  then  a  subsequent  instrument, 
dated  in  1834,  which  commences  with  de- 
claring that  it  is  the  last  will  and  testament 
of  the  testator,  and  which  proceeds  to  give 
legacies  both  to  the  butler  and  to  the  maid- 
servant, without  any  reference  to  their 
having  been  before  mentioned :  then  there 
is  a  general  residuary  bequest,  and  then  an 
express  revocation  of  all  former  wills  and 
codicils ;  and  my  opinion,  sitting  in  a  court 
of  construction,  is,  that  those  bequests,  such 
as  they  were,  made  by  the  cheques,  are  re- 
voked by  the  will. 

The  annuitants  appealed  from  this  deci- 
sion, and — 

Mr,  Boupell  and  Air,  Roll  appeared  for 
the  appellants,  and — 

Mr,  Stuart  and  Mr.  Fleming,  in  support 
of  the  decree. 

The  appeal  was  heard  before  the  Lord 
Chancellor  on  the  31st  of  March  1843; 
and  on  the  4th  of  November  his  Lordship 
affirmed  the  decision  of  the  Vice  Chancellor, 
stating  that,  although  the  judgment  of  the 
Ecclesiastical  Court  was  binding  and  con- 
clusive as  to  all  questions  of  probate,  there 
was  no  doubt  as  to  the  authority  of  this 
Court  to  decide  a  question  of  revocation, 
and  referred  to  Gawler  v.  Standerwicke  and 
Campbell  v.  the  Earl  of  Radnor,  Parties 
named  in  the  cheques  were  provided  for  by 
a  will  of  later  date,  which  will  revoked  all 
former  wills.  He  considered  the  appeal 
must  be  dismissed,  witli  costs  out  of  the 
Cheque  Legacy  Account  Fund. 


WiGRAM, 

Dec 


M,  V.C.\ 
7,15.    / 


CORPORATION     OF     GLOU- 
CESTER V,  WOOD. 


Appeal — Staying  Execution  of  Decree, 

Inconveniences,  short  of  irreparable  wm- 
chief,  will  induce  the  Court  to  stay  execu- 
tion of  a  decree,  pending  an  appeal. 

Order  made  for  staying  a  decree  directing 
money  to  be  paid  out  of  Court,  on  condUion 
of  the  party  appellant  undertaking  to  submit 
to  such  order  as  the  Court  might  make  as  to 
the  interest  of  the  fund  and  costs,  if  unsuc- 
cessful on  the  appeal. 

In  this  case,  the  bill  was  filed  by  the 
plaintiffs,  as  specific  legatees  of  the  sum  of 
25,000^.,  under  the  will  of  the  late  James 
Wood,  of  Gloucester,  to  recover  that  legacy 
against  the  executors.  By  an  interlocutory 
order,  the  amount  of  the  legacy  claimed  had 
been  paid  into  court,  and  invested  in  the  3/. 
per  cent,  consolidated  Bank  annuities.  There 
were  four  executors  appointed  by  the  will, 
who  were  also  residuary  legatees,  two  of 
whom  were  alive  at  the  hearing  of  the  cause, 
and  two  had  died  before  the  suit.  On  the 
hearing  of  the  cause,  the  bill  was  dismissed, 
and  the  decree  directed  the  money  which 
had  been  brought  into  court  to  be  returned 
to  the  executors.  The  plaintifi^  having 
presented  a  petition  of  appeal  to  the  Lord 
Chancellor,  now  moved  to  stay  the  execu- 
tion of  so  much  of  the  decree  as  directed 
payment  of  the  money  out  of  court  to  the 
executors,  till  such  appeal  should  have  been 
heard. 

Mr,  Swanston,  Mr.  Humphry,  and  Mr, 
J,  Baily,  for  the  motion,  contended  that, 
as  it  would  be  the  duty  of  the  executors  not 
to  part  with  the  fund  pending  an  appeal,  the 
Court  would  not  allow  the  money  to  go  out 
of  court. 

Wood  V.  Milner,  1  Jac.  &  Walk.  636. 

Nerot  V.  Burnand,  2  Russ.  66. 

Way  V.  Foy,  18  Ves.  452. 

Gwynn  v.  Lethbridge,  1 4  Ves.  585. 

Storey  v.  Lord  George  Lennox,  1  Myl. 
&  Cr.  685 ;  s.  c.  6  Law  J.  Rep.  (n.s.) 
Chanc.  99. 
That  in  Suisse  v.  Lord  Lowther  (1),  Lord 
Lyndhurst  had  departed  from  the  cases  of 

(1)  12  Law  J.  Rep.  (n.s.)  ChaiijC.  315. 
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WaUmrn  v.  %•%,  1  Myl.  &  K.  61 ; 
s.  c.  3  Law  J.  Rep.  (n.s.)  Chanc.  21 ; 
and — 
The  King  of  Spain  v.  Machado,  4  Russ. 
360  ;  8.  c.  1  Myl.  &  K.  85,  n. ;   6 
Law  J.  Rep.  Chanc.  61. 
That  a  special  case  must  he  made  out,  and 
the  decision  was  in  the  discretion  of  the 
Court. 

Waldo  V.  Caley,  16  Ves.  206. 
Willan  V.  Willan,  Ihid.  216. 
Thorpe  v.  Mattingley,  3  You.  &  Col. 
254;  s.  c.  8  Law  J.  Rep.  (n.s.)  Ex. 
Eq.  9. 
Mr.  Walker  and  Mr,  Romillyy  for  one 
of  the  surviving  executors,  cited — 
Huguenin  v.  Baseley,  15  Ves.  180. 
Wallworth  v.  Holt,  4  Myl.  &  Cr.  619; 
s.c.  lOLawJ.  Rep.  (n.s.)  Chanc.  138. 
Maenaghten  v.  Boehm,  1  Jac.  &  Walk. 
48. 
Mr.  Tinneg,  Mr.  James  Parker,  and  Mr. 
JoUiffe,  for  the  other  surviving  executor. 
Mr.  Swanston  replied. 

Dec.  15.— WiGRAM,  V.C— The  plain- 
tiffs in  this'  case  filed  their  hill  against  the 
surviving  executors  of  the  late  James  Wood, 
to  enforce  payment  of  a  bequest  amounting 
to  upwards  of  25,0002.  The  executors,  by 
their  answer,  admitted  assets,  and,  at  an 
early  stage  of  the  cause,  a  motion  was  made 
by  the  plaintiffs  for  the  payment  of  the 
money  into  court,  and  its  investment ;  which 
was  ordered  accordingly.  Some  observa- 
tions were  made  at  the  bar  respecting  the 
circumstances  under  which  that  order  was 
made.  But  it  is  immaterial  to  inquire 
whether  it  was  an  order  by  consent  or  not ; 
for  I  have  no  hesitation  in  saying  that  I 
should  have  made  the  order,  whether  it  were 
opposed  or  not,  it  falling  within  the  regular 
course  of  the  Court  to  do  so.  At  the  hearing 
of  the  cause,  I  was  of  opinion  that  the  plain- 
tiffs had  not  made  out  their  right  to  the 
legacy  in  question,  and  I  dismisi^ed  the  bill, 
and,  as  a  consequence,  directed  the  money 
which  had  been  paid  into  court  to  be  re- 
turned to  the  executors.  An  application 
has  since  been  made  to  stay  execution  of  so 
much  of  the  decree  as  directed  the  money  to 
be  paid  out,  pending  an  appeal  to  the  Lord 
Chancellor.  I  am  of  opinion  that  I  ought, 
in  this  case,  to  accede  to  the  application, 
giving  the  executors  liberty  to   apply  for 


payment  out  of  the  legacy,  upon  giving  se- 
curity, and  also  liberty  to  apply  generally, 
in  case  the  appeal  should  not  be  duly  pro- 
secuted. During  the  argument,  I  was  much 
pressed  by  the  form  and  nature  of  the  decree. 
The  effect  of  a  decree  dismissing  the  bill  is 
to  determine  that,  at  the  time  of  the  institu- 
tion of  the  suit,  the  relative  position  of  the 
parties  was  such  as,  in  equity,  it  ought  to 
have  been ;  and  all  interlocutory  orders 
made  to  protect  the  subject  matter  of  the 
suit,  as  for  the  appointment  of  a  receiver, 
for  an  injunction,  for  payment  of  money 
into  court,  and  other  like  orders,  which  are 
conditional  in  their  nature,  must  drop,  and 
the  parties  be  remitted  to  the  situation  in 
which  they  were  before  such  orders  were 
made.  Such  must  be  the  general  rule  of 
the  Court  in  the  absence  of  special  circum- 
stances. For  the  purpose  of  the  application 
before  me,  a  decree  made,  dismissing  the 
bill,  is  much  less  &vourable  than  a  decree 
directing  some  act  to  be  done  by  which  the 
relative  position  of  the  parties  at  the  time  of 
the  institution  of  the  suit  is  varied.  The 
suspension  of  the  decree  in  the  latter  case 
leaves  the  parties  in  statu  quo;  a  decree, 
dismissing  the  bUl,  would  do  precisely  the 
same  thing.  An  order  to  suspend  such  last 
decree  does  continue  that  which  the  Court 
has  decided  to  be  an  interference  with  the 
rights  of  the  parties.  In  point  of  form,  I 
felt  great  difficulty.  With  respect  to  the 
authorities  (excluding  for  the  present  fVal- 
burn  V.  Ingilhy  and  The  King  of  Spain  v. 
Machado,  authorities  which  I  observed  upon 
in  Suisse  v.  Lord  Lowther),  I  find  the 
Court  uniformly  treating  the  question  as  one 
to  be  governed  by  the  discretion  of  the  Judge 
who  decided  the  case.  By  these  cases,  it 
appears  that  the  Court  does  not  require  a 
case  of  irreparable  mischief  in  order  to  apply 
its  discretion.  Nerot  v.  Burnand  and  Gwynn 
V.  Lethhridge  are  sufficient  authorities  to 
shew  the  degree  of  inconvenience,  short  of 
irreparable  mischief,  which  will  induce  the 
Court  to  stay  the  decree  ;  also,  that  when 
money  is  ordered  to  be  paid,  though  the 
payment  is  not  irreparable  mischief,  the 
Court  does  habitually  require  security  before 
the  money  is  paid  out.  Way  v.  Foy,  Py- 
croft  V.  Gregory  {2),  Hoggartv.  Cutts{S),  are 

(2)  4  Russ.  526 ;  s.  c.  6  Law  J.  Rep.  Chanc.  121. 

(3)  9  Law  J.  Rep.  Chanc.  374 ;  s.  c.  10  Ibid.  3 14. 
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cases  in  which  the  Court,  not  staying  a  decree 
for  payment  of  money,  required  security  for 
returning  the  same,  in  case  the  appeal  should 
be  successful.  In  Suisse  v.  Lord  Lowther 
the  difficulty  arose,  but  I  escaped  the  diffi- 
culty, by  the  Lord  Chancellor  consenting  to 
hear  the  appeal  immediately.  In  the  pre- 
sent case,  I  must  decide  the  question.  I 
consider  ihe  decision  of  Lord  Cottenham,  in 
Storey  v.  Lord  George  Lennox,  and  of  Lord 
Lyndhurst,  in  Suisse  v.  Lord  Lowther 
(coupled  with  the  opinion  that  I  know  to  be 
entertained  by  other  Judges),  to  establish 
the  proposition  that,  notwithstanding  the 
cases  of  Walburn  v.  Ingilby  and  The  King 
of  Spain  v.  Machado,  Uie  rule  of  the  Court 
is  that  which  I  have  before  stated — that  it  is 
the  duty  of  the  Court  to  exercise  its  discre- 
tion according  to  the  circumstances  of  each 
case.  Ought  I,  then,  in  the  exercise  of  that 
discretion,  to  accede  to  this  application  ? 
The  decree  merely  remits  the  money  into 
the  hands  of  the  executors,  through  whom 
the  plaintiffs  claim,  and  restores  the  parties 
to  their  original  situation.  But  what  is  the 
effect  of  the  decree  ?  The  executors,  in  a 
suit  for  the  payment  of  a  legacy,  represent 
also  the  residuary  legatees;  a  decree  for 
payment  would  have  bound  the  residuary 
legatees.  The  decree  in  this  suit  is  a  decree 
in  favour  of  the  residuary  legatees.  Is  it 
not,  in  fact,  an  authority  to  die  executors 
for  the  distribution  of  the  estate,  on  the 
footing  of  that  decree,  among  persons,  some 
of  whom  are  not  parties  to  the  record  ?  On 
that  principle  the  Court,  in  some  cases,  has 
given  a  party  his  costs  out  of  the  estate,  on 
the  ground  ^at  the  decision  in  the  case  had 
in  effect  decided  a  question  under  the  tes- 
tator's will.  In  the  question  before  me,  I 
must  consider  the  case  as  if  the  plaintiffs 
were  the  residuary  legatees,  and  were  asking 
payment  out  of  the  whole  residue,  notwith- 
standing an  appeal  had  been  instituted. 
Ought  I,  in  such  a  case,  to  distribute  the 
money  among  the  residuary  legatees,  leaving 
to  the  particular  legatees,  if  successful  upon 
the  appeal,  to  pursue  their  money  as  they 
best  can  in  the  various  channels  into  which 
it  has  been  dispersed  ?  This  is  the  question 
I  am  bound  to  consider,  and  the  mere  form 
ought  not  to  affect  the  decision.  If  the  ex- 
ecutors could  not  distribute  the  fund,  they 
are  not  affected ;  if  they  could,  the  incon- 
veniences  I    have    mentioned   all   present 


themselves ;  and,  considering  the  weight  of 
these  inconveniences,  the  amount  of  the 
stock,  and  the  mode  of  distribution,  are  they 
not  material  ?  I  have  asked  myself  this 
question :  if  the  property  had  actually  been 
distributed  among  the  surviving  executors, 
and  the  parties  interested  in  &e  estate  of 
those  who  are  dead,  and  I  were  called  upon 
to  advise  upon  the  expediency  of  an  appeal, 
would  not  the  distribution  of  the  money  in 
such  a  case  be  a  serious  ground  for  doubting 
whether  the  appeal  were  worth  pursuing  ? 
Not  meaning  to  intimate  that  a  decree  for 
payment  of  money  is  upon  light  grounds 
to  be  suspended,  I  think  that  property 
exceeding  200,000Z.  ought  not  to  be  dis- 
tributed, pending  an  appeal,  however  con- 
fident I  may  be  of  the  correctness  of  my 
own  opinion  in  the  case.  The  order  must 
be  for  suspending  the  decree,  with  liberty  to 
the  executors  to  apply  for  payment  out 
upon  giving  security ;  with  general  liberty 
to  apply  in  case  the  appeal  be  not  duly  pro- 
secuted, and  reserving  the  question  of  costs. 
Some  observations  were  made  in  this  case 
as  to  the  inconvenience  of  keeping  the  money 
invested,  but  that  is  always  the  case  where 
the  Court  impounds  money.  The  party 
eventually  found  to  be  entitled  to  the  money 
may  by  possibility  lose  by  a  fall  in  the 
funds,  and  may  not  get  the  fiill  amount  of 
interest  to  which  he  is  entitled.  That  is  an 
inconvenience  which  the  Court  cannot  avoid. 
As  a  condition,  however,  of  granting  this 
application,  I  shall  require  the  plaintiffs  to 
submit  to  such  order  as  I  may  hereafter  think 
fit  to  make  as  regards  costs  and  interest. 


Jan 
Nov 


L.C.  ■) 
.25,26;V 
ov.  11.  ) 


ROBERTS  V.  MARCH  ANT. 


Vendor  and  Purchaser — Pleading — Par^ 
ties — Heir-at-law  —  Practice — S9th  Order 
of  August  1841. 

A  party  who  had  the  whole  of  the  bene- 
ficial interest,  but  not  ihe  legal  estate,  in 
some  freehold  property,  contracted  to  sell  it, 
but  died  before  the  sale  was  completed.  To 
a  bill  for  specific  performance  filed  by  his 
personal  representative  against  the  pur- 
chaser, the  heir-at-law  of  the  vendor  was 
held  to  be  a  necessary  party. 
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An  objection  taken  hy  the  answer  for  want 
of  parties  J  had  been  set  down  under  the  d9tA 
of  the  Orders  o/1841,  and  allowed.  The 
decision  being  appealed  from^ — Held^  that 
the  appellant  was  entitled  to  begin. 

The  defendant  Marcliant  entered  into  an 
agreement  with  a  Mrs.  Mott,  since  de- 
ceased, for  the  purchase  of  some  freehold 
hereditaments,  to  which  Mrs.  Mott  was  equi- 
tahly  entitled  in  fee.  The  legal  estate  was 
vested  in  a  trustee  for  her.  Before  the  pur- 
chase was  completed,  Mrs.  Mott  died,  and 
this  suit  was  instituted  by  her  administrator, 
to  have  the  agreement  specifically  perform- 
ed. Marchant  was  the  sole  defendant;  and 
by  his  answer,  he  insisted  that  the  heir-at- 
law  of  Mrs.  Mott  was  a  necessary  party  to 
the  suit.  The  plaintiff  set  the  cause  down 
for  argument  upon  this  objection,  under  the 
39th  Order  of  August  1841(1).  The  point 
was  argued  before  Wigram,  V.C,  by — 

Mr.  Wakefield  and  Mr.  Rogers,  for  the 
plaintiff,  and — 

Mr.  Tripp  for  the  defendant. 

His  Honour  decided  in  favour  of  the 
objection,  holding  that  the  heir-at-law  was 
a  necessary  party. 

The  plaintiff  appealed  to  the  Lord  Chan- 
cellor. 

Mr.  Wakefield  and  Mr.  Rogers  appeared 
for  the  appellant. 

Mr.  Tripp,  for  the  respondent,  contended 
that  the  party  who  sought  to  support  the 
order,  was  entitled  to  begin :  that  the  ob- 
jecting party  was  heard  first  in  the  court 
below,  and  this  was  an  appeal  from  the 
whole  decision. 

Mr.  Wakefield,  contra,  insisted,  that  if 
the  defendant  had  demurred  for  want  of 
parties,  and  his  demurrer  had  been  allowed, 
the  plaintiff  would  have  been  heard  first  if 
he  appealed ;  and  that  the  same  rule  ought 
to  apply  when  the  same  objection  was  taken 
by  ^e  answer,  instead  of  by  demurrer. 

The  Lord  Chancellor  decided  that  the 
appellant  was  entitled  to  begin. 

It  was  then  contended,  on  behalf  of  the 
plaintiff,  that  as  soon  as  the  vendor  had 

(1)  Ord.  Can.  175. 
New  Series,  XIII. — Chanc. 


signed  the  contract,  her  interest  In  the 
estate,  as  real  estate,  ceased ;  that  her  per- 
sonal representative  was  entitled  to  the  pur- 
chase-money, and  that  the  trustee  was 
bound  to  convey,  at  the  request  of  such 
representative ;  that  the  heir-at-law  had  not 
any  legal  nor  any  equitable  interest  in  the 
property,  and  that  the  Court  could  not 
compel  him  to  join  in  any  conveyance  if  he 
were  made  a  party  to  the  suit ;  if  the  de- 
fendant had  stated  in  his  answer  that  there 
was  a  mortgage,  the  mortgagee  would  not 
have  been  a  necessary  party  ;  and  that  this 
case  was  within  the  general  rule  that  the 
vendor  and  the  purchaser  were  the  only 
necessary  parties  to  a  bill  for  specific  per- 
formance. 

Harris  v.  Ingledew,  3  P.  Wms.  91. 
Townsend  v.  Champemown,  1   You.  & 

Jer.  449. 
Tasker  v.  Small,  6  Sim.  625  ;  s.  c.  5  Law 

J.  Rep.  (n.s.)  Chanc.  321 ;  3  Myl.  & 

Cr.  63;  7  Law  J.  Rep.  (n.s.)  Chanc. 

19. 
Williams  v.  Shaw,  3  Russ.  1 78  ;  s.  c.  3 

Law  J.  Rep.  Chanc.  157. 
Mr.  Tripp,  contrsi,  insisted,  that  the 
question,  whether  the  plaintiff  was  or  not 
entitled  to  the  purchase-money,  depended 
upon  the  fact  whether  a  valid  contract  had 
been  entered  into;  and  that  the  heir-at- 
law  was  directly  interested  in  that  question. 
No  decision  in  a  suit  which  was  constituted 
as  this  was,  would  preclude  the  heir-at-law 
from  filing  a  bill,  and  contending  that  there 
was  no  contract ;  and  he  might  recover  the 
estate  from  the  present  defendant  after  he 
had  paid  his  purchase-money,  and  taken  a 
conveyance  of  the  estate. 
Mr,  Wakefield  replied. 

Nov.  11. —  The  Lord  Chancellor. — 
This  was  a  suit  by  the  administrator  of  the 
vendor  against  the  purchaser  of  an  estate,  for 
a  specific  performance  of  the  agreement  to 
sell.  The  defendant  by  his  answer  objected, 
that  the  heir-at-law  of  the  vendor  ought  to 
have  been  a  party  to  the  suit.  The  Vice 
Chancellor  Wigram  allowed  the  objection, 
and  this  is  an  appeal  from  that  decision. 

It  was  argued,  that  by  the  contract  the 

estate  was  converted  into  personalty,  and 

that  the  heir-at-law  had  no  interest  in  the 

matter.     But  that  is  to  assume  the  very 
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point  in  controversy,  for  the  heir-at-law 
may  dispute  the  contract,  and  controvert  its 
validity.  It  is  further  argued,  that,  as  a 
general  rule,  it  is  not  necessary  to  make 
parties  to  the  bill  those  who  are  not  parties 
to  the  contract.  But  that  rule  does  not 
extend  to  representatives  ;  and  the  heir-at- 
law  is  the  representative  of  the  vendor  as 
to  the  realty. 

The  cases  which  were  cited  do  not  apply. 
The  mortgagee,  it  is  said,  need  not  be  a 
party  in  a  suit  by  the  mortgagor  ;  but  his 
interest  is  not  affected  by  the  sale,  and  on 
payment  of  the  mortgage-money  by  the 
purchaser  it  entirely  ceases.  So  as  to  the 
cases  where  the  sale  is  by  a  person  holding 
the  estate  under  a  conveyance  or  a  devise, 
the  heir-at-law  of  the  grantor  or  devisor 
need  not  be  made  a  party;  he  does  not 
claim  through,  or  in  any  way  represent,  the 
vendor.  I  agree  with  the  Vice  Chancellor, 
that  the  purchaser  is  not  to  be  prejudiced 
by  the  death  of  the  vendor,  and  is  entitled 
to  the  same  benefit  of  a  decree  as  if  it  had 
passed  against  the  vendor  himself.  A  case 
of  Williams  v.  Shaw  was  cited  in  the  course 
of  the  argument  at  the  bar,  in  which  the 
Vice  Chancellor  of  England  is  said  to  have 
decided  at  the  hearing  that  the  heir-at-law 
was  not,  in  a  case  of  this  nature,  a  neces- 
sary party  to  the  suit.  This  case  was  not 
mentioned  in  the  court  below ;  neither  the 
argument  at  the  bar,  nor  the  reasons  of  the 
judgment,  are  stated.  I  do  not  think,  if  it 
had  been  referred  to,  it  would  under  these 
circumstances  have  changed  the  opinion  of 
the  learned  Judge,  in  the  present  case.  It 
has  not  altered  mine.  I  am  of  opinion, 
therefore,  that  the  appeal  must  be  disal- 
lowed, wiJli  costs ;  witii  liberty  to  amend. 


M.R.       \ 
Dec.  14,15./ 


BARKER  r.  BUTTRESS. 


Company — Banking  Act,  7  Geo.  4.  c.  46. 
—  Construction — Joini-stock  Bank — Lia- 
bility of  deceased  Member's  Estate — Credi- 
tor— Decree  in  Equity — Practice — Petition. 

J.  B.  being  a  member  of  a  joint-stock 
banking  company,  died  on  the  I6th  of  March 
1 839,  and,  in  the  following  month,  the  bank 


stopped  payment.  In  June  1889,  a  sum  of 
money  was  due  to  J.  fV.from  the  partnership 
by  simple  contract.  In  September  1839,  R. 
and  other  creditors  of  the  bank  obtained  a 
judgment  against  the  public  officer  of  the 
company  for  a  sum  of  money ;  and  in  August 
1840,  N.  P.  W,  also  a  creditor  of  the  bank, 
obtained  a  judgment  against  it  for  another 
sum.  In  1 842  a  suit  wets  instituted  by  certain 
legatees  under  the  will  of  J.  B,  for  the  pur- 
pose of  administering  his  estate,  and  a  decree 
was  obtained  therein  on  the20th  of  December 
in  that  year,  directing,  amongst  other  things, 
the  usual  inquiry  as  to  the  debts  of  J.  B, 
S^c.  The  Master  rejected  the  applications 
of  J.  W.  and  R.  and  others,  and  N.  P.  W., 
seeking  to  prove  their  debts  under  the  decree, 
although  not  claiming  satisfaction  thereof 
until  after  the  payment  of  J.  BJ*s  separate 
debts : — Held,  that  the  Master  was  right, 
and  that  the  correct  course  of  proceeding  in 
such  a  case,  to  bring  the  matter  before  the 
Court,  was  by  petition  for  leave  to  go  in 
before  the  Master,  and  make  a  claim  to 
prove,  and  not  by  excepting  to  the  Master's 
report. 

Semble — If  relief  could  be  afforded  at  all 
in  a  court  of  equity  in  such  a  case  against 
the  assets  of  a  deceased  member  of  a  joint-stock 
bank,  it  must  be  before  the  liability  would 
have  expired  under  the  a^t  7  Geo.  4.  c.  46,  if 
the  party  had  continued  alive. 

The  facts  being  stated  at  sufficient  length 
in  his  Lordship's  judgment,  it  has  not  been 
considered  necessary  to  repeat  them  here. 

Mr.  Temple  and  Mr.  Lovat  appeared  for 
the  two  creditors  respectively  excepting  to 
the  Master's  report. — The  only  question  is, 
whether,  under  the  statute  7  Geo.  4.  c.  46, 
commonly  called  the  Banking  Act,  or  inde- 
pendently of  that  act,  a  creditor  of  a  joint- 
stock  banking  company  has  a  right  to  prove 
his  debt  against  die  assets  of  a  deceased 
partner,  more  than  three  years  having  ex- 
pired between  the  death  of  such  partner  and 
the  pronouncing  a  decree  in  equity  in  a  suit 
to  administer  his  assets.  It  is  only  desired 
to  have  payment  of  the  debts  in  question 
out  of  any  surplus  estate,  after  the  separate 
creditors  of  the  deceased  party  have  been 
paid ;  a  joint  creditor  may  strike  a  docket 
against  any  one  of  the  partners. 

The  9th,  11th,  12th,  and  13th  sections  of 
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the  statute  7  Geo.  4.  c.  46,  (1)  and  the  fol- 
lowing cases,  were  cited  in  support  of  the 
exceptions : 

Ex  parte  Wood,  1  Mont.  D.  &  De  G.  92 ; 

8.  c.  9  Law  J.  Rep.  (N.s.)Bankr.  20. 

Ex  parte  Woody  2  Mont.  D.  &  De  G. 

282;  s.  c.    10  Law  J.  Rep.  (n.s.) 

Bankr.  73. 

Thorpe  v.  Jackson,  2  You.  &  Col.  553. 

(1)7  Geo.  4.  c.  46.  s.  1.  <'  Be  it  enacted.  That, 
from  the  passing  of  this  act,  any  bodies  politic  or 
corporate  erected  for  the  purposes  of  banking,  or 
anj  number  of  persons  united  in  covenants  or  co- 
partnership, although  such  persons  so  united  or 
carrjing  on  business  together  shall  consist  of  more 
than  six  in  number,  may  carry  on  the  trade  of  bankers 
in  England,  in  like  manner  as  co-  partnerships  of  bank- 
ers consisting  of  not  more  than  six  persons  in  num- 
ber may  lawrally  do ;  and  may  make  and  issue  their 
bills  or  notes  at  any  place  or  places  in  England 
exceeding  sixty-five  miles  from  London,  payable 
on  demand,  or  otherwise  at  some  place  or  places 
specified  upon  such  bills  or  notes,  exceeding  sixty- 
fire  miles  from  London,  and  not  elsewhere,  and  may 
borrow,  owe,  or  take  up  any  sum  or  sums  on  their 
bills  or  notes  so  made  and  issued  at  any  such  place 
or  places,  as  aforesaid :  provided  that  such  corpo- 
rations or  persons  carrying  on  such  trade  of  bankers 
in  co-partnership  shall  not  have  any  house  of  busi- 
ness or  establishment  as  bankers  in  London,  or  at 
any  place  or  places  not  exceeding  sixty- five  miles 
from  London  ;  and  that  every  member  of  any  such 
corporation  or  co-partnership  shall  be  liable  to  and 
responsible  for  the  due  payment  of  all  bills  and 
notes  which  shall  be  issued,  and  for  all  sums  of  money 
which  shall  be  borrowed,  owed,  or  taken  up  by  the 
corporation  or  co-partnership  ojf  which  such  person 
shall  be  a  member,  such  person  being  a  member  at 
the  period  of  the  date  of  the  bills  or  notes,  or  be- 
coming or  being  a  member  before  or  at  the  time  of 
the  bills  or  notes  being  payable,  or  being  such  mem- 
ber at  the  time  of  the  borrowing,  owing,  or  taking 
up  of  any  sum  or  sums  of  money  upon  any  bills  or 
notes  by  the  cor|)oration  or  co-partnership,  or  while 
any  sum  of  money  on  any  bills  or  notes  is  owing  or 
unpaid,  or  at  the  time  the  same  became  due  from  the 
corporation  or  co-partnership ;  any  agreement,  co- 
venant, or  contract  to  the  contrary  notwithstanding." 

See.  9.  "  That  all  actions  and  suits,  and  also  all  peti- 
tions to  found  any  commission  of  bankruptcy  against 
any  person  or  persons,  who  may  be  indebted  to  any 
such  co-partnership  carrying  on  business  under  this 
act,  and  all  proceedings  at  law  or  in  equity  under 
any  commission  of  bankruptcy,  and  all  other  pro- 
ceedings at  law  or  in  equity  to  be  commenced  or 
instituted  for  or  on  behalf  of  any  such  co-partner- 
ship against  any  person  or  persons,  bodies  politic 
or  corporate,  or  others,  whether  members  of  such 
co-partnership  or  otherwise,  for  recovering  any 
debts  or  enforcing  any  claims  or  demands  due  to 
such  co-partnership,  or  relating  to  the  concerns  of 
such  co-partnership,  shall  and  lawfully  may,  from 
and  after  the  passing  of  this  act,  be  commenced,  or 
instituted  and  prosecuted  in  the  name  of  any  one 


Mr,  Bazalgetie,  in  support  of  the  petition 
of  another  creditor  for  leave  to  go  in  and 
prove  his  debt  under  the  decree,  cited — 
Devaynes  v.  Noble ,  1  Mer.  593. 
Wilkinson  v.  Henderson,  1  Myl.  &  K. 
582 ;  s.c.  2  Law  J.  Rep.  (n.s.)  Chanc. 
190. 
Winter  v.  Innes,  4  Myl.  &  Cr.  101. 
Gray  v.  Chistoell,  9  Ves.  118. 

of  the  public  officers  nominated  as  aforesaid  for  the 
time  being  of  such  co-partnership,  as  the  nominal 
plaintiff  or  petitioner  for  and  on  behalf  of  such  co- 
-  partnership ;  and  that  all  actions  or  suits,  and  pro- 
ceedings at  law  or  in  equity,  to  be  commenced  or 
instituted  by  any  person  or  persons,  bodies  politic 
or  corporate,  or  others,  whether  members  of  such 
co-partnership  or  otherwise,  against  such  co-part- 
nership, shall  and  lawfully  may  be  commenced,  in- 
stituted, and  prosecuted  against  one  or  more  of  the 
public  officers  nominated  as  aforesaid  for  the  time 
being  of  such  co-partnership,  as  the  nominal  defen- 
dant for  and  on  behalf  of  such  co-partnership  ;  and 
that  all  indictments,  informations,  and  prosecu- 
tions by  or  on  behalf  of  such  co-partnership,  for 
any  stealing  or  embezzlement  of  any  money,  goods, 
effects,  bills,  notes,  securities,  or  other  property  of 
or  belonging  to  such  co-partnership,  or  for  any 
fraud,  forgery,  crime,  or  offence  committed  against 
or  with  intent  to  injure  or  defraud  such  co-part- 
nership, shall  and  lawfully  may  be  had,  preferred, 
and  carried  on  in  the  name  of  any  one  of  the  public 
officers  nominated  as  aforesaid  for  the  time  being  of 
such  co-partnership ;  and  that  in  all  indictments  and 
informations  to  be  had  or  preferred  by  or  on  behalf 
of  such  co-partnership  against  any  person  or  persons 
whomsoever,  notwithstanding  such  person  or  per- 
sons may  happen  to  be  a  member  or  members  of  such 
co-partnership,  it  shall  be  sufficient  to  state  the 
money,  goods,  effects,  bills,  notes,  securities,  or 
other  property  of  such  co-partnership,  to  be  the 
money,  &c.  of  any  one  of  the  public  officers  nomi- 
nated as  aforesaid  for  the  time  being  of  such  co-part- 
nership ;  and  that  any  forgery,  fraud,  crime,  or  other 
ofifence  committed  against  or  with  intent  to  injure  or 
defraud  any  such  co-partnership,  shall  and  lawfully 
may  in  such  indictmentor  indictments,  notwithstand- 
ing as  aforesaid,  be  laid  or  stated  to  have  been  com- 
mitted against  or  with  intent  to  injure  or  defraud  any 
one  of  the  public  officers  nominated  as  aforesaid  for 
the  time  being  of  such  co-partnership;  and  any  offen- 
der or  offenders  may  thereupon  be  lawfully  convict- 
ed ;  and  that  in  all  other  allegations,  indictments,  in- 
formations, or  other  proceedings  of  any  kind  what- 
soever, in  which  it  otherwise  might  or  would  have 
been  necessary  to  state  the  names  of  the  persons 
composing  such  co-partnership,  it  shall  be  sufficient 
to  state  the  name  of  any  one  of  the  public  officers 
nominated  as  aforesaid  for  the  time  being  of  such 
co-partnership;  and  the  death,  resignation,  removal, 
or  any  act  of  such  public  officer,  shall  not  abate  or 
prejudice  any  such  action,  suit,  indictment,  informa- 
tion, prosecution,  or  other  proceeding  commenced 
against  or  by  or  on  behalf  of  such  co-partnership, 
but  the  same  may  be  continued,  prosecuted,  and 
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Cowell  V.  Sikes,  2  Russ.  191. 
Wallworth  v.  HoU,  4  Myl.  &  Cr.  619, 

vide  p.  635  ;  s.  c.  10  Law  J.  Rep. 

(n.s.)  Chanc.  138. 
Paynter  v.  Houston,  3  Mer.  297. 
Baker  v.  Martin,  5  Sim.  380 ;  s.c.  5  Law 

J.  Rep.  (n.s.)  Chanc.  205. 
Illingworth  v.  Nelson,  2  Keen,  776,  n. ; 

s.c.  7  Law  J.  Rep.  (n.s.)  Chanc.  163. 

Mr.  Pemberton  Leigh,  Mr.  G.  Turner, 
and  Mr.  G.  L.  Russell,  in  support  of  the 
Master's  report,  contended,  that  the  9th 
section  of  the  stat.  7  Geo.  4.  c.  46,  enabling 

carried  on  in  the  name  of  any  other  of  the  pnhlio 
officers  of  such  co-partnership  for  the  time  b^g." 

Sec.  10.  '*  That  no  person  or  persons,  or  body  or 
bodies  politic  or  corporate,  haying  or  claiming  to 
have  any  demand  upon  or  against  any  such  corpo- 
ration or  co-partnership,  shall  bring  more  than 
one  action  or  suit,  in  case  the  merits  shall  have 
been  tried  in  such  action  or  suit,  in  respect  of  such 
demand  ;  and  the  proceedings  in  any  action  or  suit, 
by  or  against  any  one  of  the  public  officers  nomi- 
nated as  aforesaid,  may  be  pleaded  in  bar  of  any 
oUier  action  or  suit,  for  the  same  demand,  by  or 
against  any  other  of  the  public  officers  of  such  co- 
partnership." 

Sec.  11.  *'  That  all  decrees,  or  orders,  made  or 
pronounced  in  any  suit  or  proceeding  in  any  court 
of  equity  against  any  public  officer  of  any  such  co- 
partnership carrying  on  business  under  this  act, 
shall  have  the  like  effect  and  operation  upon  and 
agninst  the  property  and  funds  of  such  co-partner- 
ship, and  the  persons  and  property  of  every  or  any 
member  or  members  thereof,  as  if  every  or  any 
such  members  of  such  co-partnership  were  parties 
members  before  the  Court  to  and  in  any  such  suit 
or  proceeding ;  and  that  any  Court  in  which  such 
order  or  decree  shall  have  been  made,  may  cause  such 
order  and  decree  to  be  enforced  against  every  or  any 
member  of  such  co-partnership,  as  if  every  member 
of  such  co-partnership  were  parties  before  such 
Court  to  and  in  such  suit  or  proceeding,  and  although 
all  such  members  are  not  before  the  Court" 

Sec.  12.  *<  That  all  judgments  or  decrees  which 
shall,  after  the  passing  of  this  act,  be  had  or  re- 
covered or  entered  up  as  aforesaid,  in  any  action, 
suit,  or  proceedings  in  law  or  equity  against  any 
public  officer  of  any  such  co-partnership,  shall  have 
the  like  effect  and  operation  upon  and  against  the 
property  of  such  co-partnership,  and  the  property 
of  every  such  member  thereof  as  aforesaid,  as  if 
such  judgments  had  been  recovered  or  obtained 
against  such  co-partnership ;  and  that  the  bank* 
ruptcy ,  insolvency,  or  stopping  payment  of  any  such 
public  officer,  in  his  individual  character  or  capacity, 
shall  not  be  nor  be  construed  to  be  the  bankruptcy, 
insolvency,  or  stopping  payment  of  such  co-part- 
nership ;  and  that  such  co-partnership,  and  every 
member  thereof,  and  the  capital  stock  and  effects  of, 
and  the  effects  of  every  member  of,  such  co-part- 
nership, shall  in  uU  cases,  notwithstanding  the 


banking  co-partnerships  to  sue  and  be  sned 
in  the  name  of  their  public  officers,  was  an 
exclusive  and  not  a  cumuladve  remedy; 
that  in  the  present  case  Jonathan  Barker  had 
died  more  than  three  years  before  the  decree 
was  obtained ;  and  his  estate  was,  therefore,  by 
the  13th  section  of  the  statute,  released  £rom 
all  liability  in  respect  of  the  present  demands, 
which  rendered  it  unnecessary  to  enter  into 
the  question  of  joint  or  separate  assets. 

Bartlett  v.  Pentland,  1  B.  &  Ad.  704  ; 
s.  c.  9  Law  J.  Rep.  K.B.  109. 

Harwood  v.  Late,  7  Mee.  &  Wels.  203  ; 
s.  c.  10  Law  J.  Rep.  (n.s.)  £xch.  30. 

bankruptcy,  insolvency,  or  stopping  payment  of 
any  such  public  officer,  be  attached  and  attachable, 
and  be  in  all  respects  liable  to  the  lawful  demands 
of  the  creditors  of  such  co-partnership,  or  of  any 
member  or  members  thereof,  as  if  no  such  bank- 
ruptcy, insolvency,  or  stopping  payment  of  sach 
public  officer  had  happened." 

Sec  1 S.  **  That  execution  upon  any  judgment  in 
any  action  obtained  against  any  public  officer  for 
the  time  being  of  any  such  corporation  or  co-part- 
nership, whether  as  plaintiff  or  defendant,  may  be 
issued  against  any  member  or  members  for  the  time 
being  of  such  corporation  or  co-partnership  ;  and 
that  in  case  any  such  execution  against  any  mem- 
ber or  members  shall  be  ineffectual  for  obtain- 
ing payment  of  the  amount  of  such  judgment,  the 
party  or  parties  so  having  obtained  judgment 
against  such  public  officer,  may  issue  execution 
against  any  person  or  persons  who  was  or  were  a 
member  or  members  of  such  corporation  or  co- 
partnership at  the  time  when  the  contract  or  con- 
tracts or  engagement  or  engagements  in  which  such 
judgment  may  have  been  obtained  was  or  were 
entered  into,  or  became  a  member  at  any  time  before 
such  contracts  or  engagements  were  executed,  or 
was  a  member  at  the  time  of  the  judgment  obtained  : 
provided  that  no  such  execution  as  last  mentioned 
shall  be  issued  without  leave  first  granted,  on  motion 
in  open  court,  by  the  Court  in  which  such  judgment 
shall  have  been  obtained,  and  when  motion  shall  be 
made  on  notice  to  the  person  or  persons  sought  to 
be  charged,  nor  after  the  expiration  of  three  years 
next  after  any  such  person  or  persons  shall  have 
ceased  to  be  a  member  or  members  of  such  corpora- 
tion or  co>partnership." 

Sec.  14.  "  Provided  that  every  such  public  officer 
in  whose  name  any  such  suit  or  action  shall  have  been 
commenced,  prosecuted,  or  defended,  and  every 
person  or  persons  against  whom  execution  upon  any 
judgment  obtained  or  entered  up  as  aforesaid  in 
any  such  action  shall  be  issued  as  aforesaid,  shall 
always  be  reimbursed  and  fully  indemnified  for  all 
loss,  damages,  costs,  and  charges,  without  deduc- 
tion, which  any  such  officer  or  person  may  have 
incurred  by  reason  of  such  execution,  out  of  the 
funds  of  such  co-partnership,  or  in  failure  thereof, 
by  contribution  from  the  other  members  of  such 
co-partnership,  as  in  the  ordinary  cases  of  co-part- 
nership." 
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Wilson  V.  Craven,  8  Mee.  &  Wels.  584  ; 

8.  c.  10  Law  J.  Rep.  (n.s.)  Exch. 

448. 
Eardley  v.  Law,  12  Ad.  &  £1. 802 ;  s.  c. 

10  Law  J.  Rep.  (n.s.)  Q.B.  46. 
That  a  decree  in  equity,  and  still  less  in  a 
legatees'  suit  like  the  present,  was  not  equi- 
valent to  a  judgment  obtained  at  law ;  Uiat 
there  was  no  reasonable  ground  for  saying 
that  the  words  "  lawfully  may  "  in  the  9th 
section  of  the  statute,  which  directs  all  pro^ 
eeedings  whatsoever  to  be  commenced  and 
prosecuted  against  the  public  officer  of  the 
company,  destroyed  the  efficacy  of  the  word 
"shall"  with  reference  to  the  instituting 
suits,  actions,  &c.  against  the  public  officer 
of  the  company;  that  the  11th  section, 
relied  on  by  the  other  side,  had  nothing  to 
do  with  the  case  before  tiie  Court,  and 
merely  meant  that,  altera  decree  in  equity  had 
been  obtained  against  the  public  officer,  pro- 
ceedings might  be  taken  against  any  mem- 
ber of  the  company  ;  that  the  1 4th  section 
shewed  that  the  act  had  in  contemplation 
the  ordinary  rights  of  partners ;  that  although, 
according  to  the  1  Sth  section,  all  proceedings 
at  law  or  in  equity  were  to  be  taken  against 
the  public  officer  of  the  company,  the  argu- 
ment on  the  other  side  was,  that  they  had  a 
right  to  go  directiy  against  the  separate 
estate  of  a  deceased  partner — Steward  v. 
Greaves  (2)  ;  that  the  remedy  afforded  by 
the  act  was  exactiy  what  banking  com- 
panies required,  for  no  rational  person  would 
become  a  member  thereof  unless  he  felt 
assured  that,  within  a  limited  period,  he 
would  be  discharged  from  liability  to  the 
customers ;  that  the  act  gave  no  power  to 
any  creditor  of  a  company  to  proceed  against 
the  executors  or  administrgiors  of  a  deceased 
member,  the  words  executors  or  adminis" 
trators  not  being  found  in  the  13th  section, 
the  material  words  there  being  *'  who  was 
or  were  a  member  or  members  ;"  that  the 
object  of  the  act  was  to  create  a  new  Statute 
of  Limitations,  grounded  on  a  new  species  of 
remedy  which  it  afforded  the  creditors  of 
such  companies,  and  that  a  court  of  law 
would  not  have  awarded  execution  against 
the  banker  if  he  had  died  only  the  day  after 
a  judgment  had  been  obtained  against  him 


(2) 
M.a.) 


10  Mee.  &  Wels.  711 ;  s.  c.  12  Law  J.  Rep. 


(N.s.)  Esch.  109. 


by  a  creditor  of  the  company ;  that  if  Mr. 
Barker  were  still  living,  and  he  had  retired 
from  the  company  during  a  period  of  three 
years,  no  proceeifings  could  have  been  pro- 
secuted against  him  by  any  creditors  of  the 
company ;  and  the  case  must  be  treated  as  if 
it  were  a  proceeding  at  law. 

The  Master  of  the  Rolls. — This  case 
is,  no  doubt,  one  of  very  great  importance 
upon  the  construction  of  this  act  of  parlia- 
ment; and  considering  how  important  it 
may  be  in  a  very  great  variety  of  transactions 
which  may  arise  under  it,  I  cannot  help 
feeling  some  regret  both  as  to  the  time  and 
the  mode  in  which  it  is  brought  forward. 

The  decree  in  this  cause  is  a  decree  for  the 
administration  of  the  estate  of  the  testator, 
Jonathan  Barker ;  and  it  orders  simply,  and 
in  the  common  mode,  that  tiie  Master  is  to 
take  an  account  of  the  debts,  funeral  ex- 
penses, and  legacies  of  the  testator,  and  to 
compute  interest  upon  such  of  his  debts  as 
carry  interest.  That  being  the  decree  which 
the  Master  is  to  carry  into  execution,  claims 
are  made  to  prove  debts,  being  sums  of 
money  which  became  due  to  the  claimants 
from  a  society  or  partnership  calling  itself 
the  "Imperial  Bank  of  England;"  being 
creditors  of  that  partnership,  they  come  in 
under  this  decree,  and  claim  to  be  creditors 
of  the  testator  J.  Barker ;  the  Master  has 
declined  to  receive  those  claims,  considering 
it  not  to  be  within  the  scope  of  the  decree 
to  take  an  account  of  such  debts  as  those 
are  claimed  to  be.  Two  of  the  persons 
whose  claims  are  rejected  have  excepted  to 
the  report,  and  another  person  whose  claim 
is  rejected  has  presented  a  petition,  in  which 
he  prays  that  the  Master  may  be  specially 
directed  to  take  his  claim  into  consideration, 
or  otherwise  that  he  may  be  permitted  to 
except  to  the  report.  It  is  evident  I  have 
to  consider  here  what  are  the  sort  of  claims 
which  can  be  established  under  this  decree, 
and  at  the  time  when  this  matter  is  brought 
on.  The  parties  are  desirous  and  willing 
to  avoid  a  decision  on  any  technical  ground, 
and,  so  far  as  the  &cts  of  the  case  will  allow, 
I  am  quite  willing  to  state  my  opinion,  as 
if  these  claims  under  the  decree  (which  I 
cannot  alter  in  any  way,)  had  been  made  in 
a  manner  most  favourable  for  the  purpose  of 
establishing  them. 
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Now  let  us  see  how  the  case  stands.  The 
testator  was  a  member  of  the  **  Imperial 
Bank  of  England."  He  died  on  the  16th  of 
Maich  1839.  In  the  following  month,  the 
bank  stopped  payment.  In  the  month  of 
June  1839,  Mr.  John  Wood,  one  of  the 
claimants,  stated  an  account  between  him 
and  the  partnership,  and  it  appeared  upon 
that  statement  that  the  account  stood  such 
that,  in  consequence  of  subsequent  pay- 
ments, I  believe  his  claim  arose  to  the 
amount  of  4,610/.  I9s,  Sd.^  and  that  is  the 
sum  he  now  claims  as  a  simple  contract 
debt,  due  to  him  from  the  partnership,  a 
claim  against  the  assets  of  a  deceased  part- 
ner. In  the  month  of  September  1839,  a 
person  of  the  name  of  Rushton,  and  some 
other  persons,  obtained  a  judgment  against 
the  public  officer  of  the  partnership,  in  re- 
spect of  which  he  now  claims  as  due  to 
him  2,001/.  14«.  Sd,  In  the  month  of 
February  1840,  Nicholas  Price  Wood,  an- 
other of  the  claimants,  settled  an  account 
with  the  partnership,  and  then  proceeded  to 
obtain  judgment,  which  he  did  in  the  month 
of  August  1840,  and  upon  that  judgment  he 
now  claims  as  due  to  him  24,819/.  2s.  6d., 
so  that  there  are,  in  the  whole,  sums  exceed- 
ing the  sum  of  30,000/.,  claimed  to  be  due 
from  the  testator's  estate  to  these  parties. 
In  the  year  1842,  a  bill -was  filed  by  lega- 
tees, for  the  purpose  of  administering  the 
estate  of  Mr.  J.  Barker,  and  the  decree  to 
which  I  have  already  referred  was  obtained 
on  the  20th  of  December  in  that  year.  The 
question  arises  upon  the  rights  which  these 
parties  have,  either  by  the  act  of  parliament, 
which  has  been  so  often  referred  to,  or  of 
any  rights  independent  of  that  act  of  parlia- 
ment. By  this  act  of  parliament,  which 
was  passed  for  the  purpose  of  relieving  the 
public  from  the  restrictions  imposed  upon 
the  business  of  bankers  by  an  agreement 
which  subsisted  between  the  Government 
and  the  Bank  of  England,  it  was  enacted, 
that  the  persons  who  entered  into  partner- 
ships, for  the  purpose  of  carrying  on  the 
business  of  bankers,  might  do  various  things 
which,  by  the  law  previously  existing,  they 
were  not  allowed  to  do  ;  and  the  act  created 
a  number  of  liabilities  which  did  not  pre- 
viously attach  upon  any  persons  who  might 
be  engaged  in  carrying  on  business  from 
time  to  time,  under  the  restrictions  which 


were  formerly  imposed  upon  them ;  and  it 
provided  certainly  for  various  facilities  to  be 
given  to  creditors,  various  liabilities  of  per- 
sons who  became  connected  with  these  con- 
cerns, to  which  they  were  not  previously 
subject ;  and  it  also  provided  certain  other 
regulations  which  seem  to  have  been  in- 
tended as  an  exoneration  from  certain  other 
liabilities,  which,  under  other  circumstances, 
might  have  subsisted. 

The  first  section  of  this  act  of  parliament 
provides,  that  every  member  of  any  co- 
partnership shall  be  liable  and  responsible 
for  the  due  payment  of  all  bills  and  notes 
which  shall  be  issued,  and  for  all  sums  of 
money  which  shall  be  borrowed,  and  so  on  ; 
such  person  being  a  member  at  the  period 
of  the  date  of  the  bills  or  notes.  I  will 
confine  it  to  the  bills,  because  it  is  rather 
more  simple  :^"  or  at  the  time  of  the  bills 
becoming  payable,  or  when  the  bills  become 
due,  or  whilst  any  money  is  owing  on  the 
bills,"  so  that  any  person,  being  a  member 
at  any  time  from  the  date  of  the  contract  up 
to  the  time  when  the  debt  is  satisfied,  is  to 
become  liable.  He  might  not  be  liable  at 
the  time  of  the  contract — might  not  be  a 
party  to  the  contract — might  not  be  liable 
when  any  proceeding  to  enforce  the  contract 
was  adopted, — but  he  might  be  a  member 
during  any  intervening  time  :  not  a  member 
at  the  time  when  the  contract  was  entered 
into,  nor  a  party  to  any  proceeding  taken  for 
the  purpose  of  enforcing  the  debt,  and  yet  he 
might  be  liable.  There  was  certainly  no  small 
advantage  given  to  the  creditors  of  such 
concerns  as  this.  Now  that  liability  must 
be  considered  as  a  liability  attaching  upon 
every  person  becoming  a  partner  during  any 
of  the  periods  to  which  I  have  adverted ; 
from  the  time  of  the  contract  being  entered 
into  up  to  the  time  when  payment  and  satis- 
faction should  be  made,  persons  were  so 
liable. 

.In  a  subsequent  part  of  the  act,  it  pro- 
ceeds to  point  out  the  mode  in  which  satis- 
faction for  debts  is  to  be  obtained.  Now  I 
cannot  entertain  any  doubt,  quite  indepen- 
dently of  the  cases  which  have  been  cited, 
that  the  remedies  which  were  applied  were 
remedies  for  the  recovery  of  debts  which 
accrued  due  upon  the  liabilities  which  were 
previously  stated  in  the  act  of  parliament, 
and  not  upon  any  others ;  it  had  regard  to 
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that,  and  that  only.  We  then  come  to  the 
remedy  which  the  act  provides.  The  demand 
is  to  be  made,  the  action  or  the  proceeding 
is  to  be  brought  against  the  person  who  is  to 
be  appointed,  and  to  be  called  *'  the  public 
officer,*'  and  he  is  to  be  registered,  so  that 
all  the  world  may  know  whom  to  sue. 
When  judgment  is  to  be  obtained,  if  ob- 
tained against  him,  it  is  to  be  considered 
and  treated  as  a  judgment  against  the  part- 
nership— against  all  the  members  of  the 
partnership,  and  against  all  the  property  of 
the  partnership ;  and  how  is  this  judgment 
to  be  executed  ?  First,  execution  is  to  be  had 
against  any  person  who  is  at  the  time  a 
member :  nothing  could  be  more  just  than 
that  the  execution  should  go  against  those 
persons  who  were  parties  to  those  proceed- 
ings upon  which  judgment  was  obtained ; 
their  liability  was  provided  for  as  before, 
although  they  might  not  have  been  members 
at  the  time  when  the  contract  was  entered 
into,  having  become  members  afterwards, 
and  being  members  at  the  time  when  the 
judgment  was  obtained.  Having  become 
members  afterwards,  and  being  members  at 
the  time  when  the  proceeding  took  place 
which  led  to  the  judgment,  and  at  the  time 
of  the  judgment,  they  are  persons  against 
whom  execution  is  to  issue  in  the  first  place ; 
but  then  it  provides  further — otherwise  all 
that  preceding  liability  would  have  been 
nugatory,  if  something  else  had  not  been 
^  done  —  it  provides  further,  that  if  the 
execution  levied  against  the  persons  then 
members  should  not  be  effectual  for  the  pur- 
pose of  procuring  payment,  execution  may 
then  issue  against  other  persons ;  that  is  to 
say,  against  those  persons  who  were  mem- 
bers at  the  time  when  the  contract  was 
entered  into,  though  not  members  at  any 
other  time.  Secondly,  against  persons  who 
were  members  at  any  time  before  the  time 
when  the  contract  was  to  be  executed ;  and, 
thirdly,  against  persons  who  were  members 
at  the  time  when  the  judgment  was  ob- 
tained ;  and  this  is  followed  by  a  proviso, 
"  that  no  execution  shall  be  issued  without 
leave  first  granted,  on  motion  in  open  court, 
by  the  Court  in  which  the  judgment  shall 
have  been  obtained."  It  is  said,  there  are 
some  words  which  shew  that  it  is  necessary 
to  be  brought  under  the  consideration  of  the 
Court : — **  Nor  after  the  expiration  of  three 


years  next  after  the  person  sought  to  be 
charged  shall  have  ceased  to  be  a  member ;" 
a  clear  limitation  of  the  time  within  which 
execution  is  to  go  against  such  persons. 

To  apply  this  to  the  present  case :  the 
party  here  necessarily  ceased  to  be  a  member 
at  the  time  of  his  death,  which  was  in  the 
month  of  March  1839.  The  proceedings 
were  proceedings  which  had  been  adopted, 
so  far  as  judgment  was  obtained,  against  the 
public  officer :  that  judgment  was  obtained 
a  considerable  time  ago.  Now,  it  has  been 
argued — ^indeed,  admitted — that  in  no  view 
could  there  have  been  execution  eigainst  the 
executors.  It  was  not  provided  for ;  the  point 
was  argued  strongly,  and  I  think  it  was  not 
denied  in  any  way  in  the  reply.  Then  sup- 
pose this  to  be  so,  and  after  this,  that  this 
act  of  parliament  afforded  only  an  exclusive 
remedy  in  the  cases  which  are  distinctly 
provided  for,  and  that,  in  cases  which 
are  not  distinctly  provided  for,  the  party 
might  be  at  liberty  to  resort  to  any  other 
remedy  which  law  or  equity  would  afford. 
Law  would  afford  him  none ;  that  is  perfectly 
clear,  because  the  debt  would  survive. 
Would  equity?  If  equity  would  afford  him 
a  remedy,  must  not  equity  govern  itself  by 
analogy  to  the  time  in  which  the  legal  lia- 
bility could  be  made  effectual  ?  Is  it  pos- 
sible to  say,  that,  there  being  new  liabilities 
altogether — new  liabilities,  such  as  are  cre- 
ated by  this  act  of  parliament,  and  for  which 
this  act  of  parliament  has  provided  a  specific 
remedy — and  tliere  being  a  party  living, 
against  whom  that  remedy  is  to  be  enforced, 
yet  a  court  of  equity,  taking  away  entirely 
that  protection  which  was  intended  to  be 
afforded  by  the  limitation,  would  interfere, 
not  for  the  purpose  of  relieving  the  creditor 
fi"om  the  difficulty  arising  from  the  party 
having  died  in  the  meanwhile,  but  to  relieve 
him  altogether  from  the  limitation  of  time 
which  is  here  distinctly  stated  in  the  act  of 
parliament?  I  must  say,  that  I  do  not  think 
that  can  be  so.  It  is  very  true,  at  the  time 
of  Mr.  Barker's  death,  he  was  subject  to  the 
liabilities :  it  has  been  very  naturally  argued, 
that,  being  subject  to  a  liability,  he  must  be 
subjected  to  some  process,  by  which  that 
liability  may  be  made  effectual  and  profit- 
able to  the  person  entitled  to  it.  Be  it  so : 
but  what  is  the  liability  ?  It  is  a  liability 
to  have  an  execution  issued  against  him  and 
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his  property,  provided  it  be  done  before 
the  expiration  of  three  years  from  the  time 
he  ceased  to  be  a  member.  That  was  the 
liability :  he  was  not  liable  for  anything 
else ;  and,  notwithstanding  the  general  words 
which  are  contained  in  the  first  clause,  taking 
all  the  clauses  together,  and  looking  at  the 
means  of  making  effectual  these  liabilities 
which  were  first  created,  we  find  this  ex- 
press limitation — viz,  that  the  liability  is 
not  to  be  enforced  by  execution  after 
the  expiration  of  three  years.  Now,  that 
being  so,  I  do  not  see  how  I  can  afford 
any  sort  of  relief  in  a  case  where  the 
application  is  made  to  this  Court  long  after 
the  expiration  of  those  three  years.  How- 
ever, I  do  not  mean  to  say  anything  as  to 
the  remedy  which  might  have  been  had  by 
a  bill  to  be  filed  within  the  three  years;  but 
it  seems  to  me,  if  relief  is  to  be  had  in  this 
court  in  such  a  case  as  this,  against  the 
assets  of  a  deceased  person,  it  must  be  before 
the  liability — the  legal  liability — ^would 
have  expired  imder  this  act  of  parliament  if 
the  party  had  continued  alive ;  and  in  this 
state  of  things  I  do  not  think  any  remedy 
can  be  given.  I  have  looked  at  the  case 
before  me  as  if  it  had  been  brought  forward 
by  petition.  I  think  I  ought  to  state  that 
a  petition  is  the  proper  course  of  proceeding 
in  a  case  like  the  present.  It  does  not 
come  within  the  scope  of  the  Master's 
authority,  and,  therefore,  all  these  proceed- 
ings £Edl.  The  exceptions  taken  will  be 
overruled,  and  the  petitiou  dismissed,  with 
costs. 


,  V.C.l 

14.       / 


WILLIAMS  v.  JONES. 


K.  Bruce, 
Dec.  14. 

Pleading — Parties —  Creditors^  Suits. 

A  creditors*  suit  was  instituted  by  Ay  a 
specialty  creditor,  and  B,  a  simple  con^ 
tract  creditor  of  a  debtor  deceased ;  and  a 
decree  made  in  it.  A,  died,  and  B,  de- 
clined to  go  on  with  the  suit,  A  supplemental 
suit  was  instituted  by  the  representatives  of 
A,  to  which  B,  was  made  a  party,  and 
the  usual  decree  in  a  supplemental  suit  was 
made  in  it.  B,  afterwards  died : — Held,  that 
the  representatives  of  B,  were  necessary 
parties  to  the  suits. 


This  was  a  creditors'  suit.  The  bill  was 
filed  in  the  Court  of  Exchequer,  by  Jane 
Jones,  a  specialty  creditor,  and  Rowland, 
a  simple  contract  creditor.  A  decree  was 
made  in  this  suit  directing  the  accounts, 
specifying  how  the  assets  were  to  be  applied 
to  the  discharge  of  the  different  classes  of 
debts,  and  ordering  costs  to  be  paid.  After 
the  decree,  Jane  Jones  died,  and  on  her 
death,  Rowland  declined  to  go  on  with  the 
suit,  as  plaintiff.  A  bill  of  supplement  was 
then  filed  by  Margaret  Thomas,  the  repre- 
sentative of  Jane  Jones,  to  which  Rowland 
was  made  a  party,  as  defendant.  This 
cause  was  heard  before  Baron  Alderson,  and 
the  usual  decree  in  a  supplemental  suit  was 
made,  and  the  costs  of  it  were  reserved. 
There  were  other  supplemental  bills  filed  in 
the  suit,  to  which  Rowland  was  made  a 
defendant  with  the  other  defendants.  Short- 
ly before  the  hearing  of  the  causes,  Row- 
land died,  and  the  suits  were  not  revived 
against  his  representatives. 

The  causes  now  came  on  to  be  heard. 

Mr,  Simpkinson  objected  that  the  repre- 
sentatives of  Rowland  had  not  been  made 
parties  by  bill  of  revivor. 

Mr,  Temple  and  Mr,  Renshaw  contended 
that  Rowland  was  an  unnecessary  party, 
and  that  his  death  caused  no  defect  in  the 
causes. 

Knight  Bruce,  V.C— This  is  a  peculiar 
case.  After  a  decree,  at  the  instance  of  two 
plaintiffs,  creditors  of  a  different  nature,  and 
having  distinct  interests,  one  dies,  and  the 
other,  whose  business  it  is  to  continue  the 
suit,  will  not  go  on  with  it.  The  repre- 
sentatives of  die  deceased  plaintiff  think 
they  cannot  safely  continue  the  suit  in  the 
absence  of  the  sole  plaintiff,  and  they  make 
him  a  defendant.  He  is  treated  as  a  proper 
party  to  this  suit  by  Baron  Alderson,  and 
a  decree  is  made  in  it.  Whether  he  was  so 
treated  rightly  or  wrongly,  is  immaterial; 
there  is  Baron  Alderson's  decree.  All  these 
form  a  peculiar  case,  and,  without  laying 
down  any  general  rule,  I  think,  in  this  case 
the  representatives  of  Rowland  ought  to  be 
made  parties. 
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T%  le'oo  ^       ^ORD    ALVANLEY    V. 

Dec.  13. 

Practice — Conduct  of  Suit — 56th  Order 
of  April  1828. 

A  party  who  had  conveyed  estates  to  trus- 
tees for  payment  of  debts,  filed  a  bill  against 
the  trustees  for  an  account^  and  obtained  a 
decree.  The  suit  then  became  abated  by  the 
death  of  one  of  the  defendants.  Delays 
having  taken  place  in  the  prosecution  of  the 
suit,  the  Master  afterwards  committed  the 
conduct  of  the  suit  to  one  of  the  creditors  who 
had  come  in  under  the  decree,  and  his  order 
was  confirmed  by  the  Vice  Chancellor: — 
Held,  upon  appeal,  that  the  Master  had 
authority  to  make  such  an  order ;  and  that 
the  facts  that  the  suit  was  abated  when  the 
order  was  made,  and  that  the  creditor  was  a 
party  of  a  class  quite  distinct  from  the  plain- 
tiff,  formed  no  objection  to  the  order. 

The  bill  was  filed  by  Lord  Alvanley 
against  the  trustees  named  in  a  deed,  by 
which  his  Lordship  conveyed  some  estates 
to  them,  in  trust  to  sell,  and  pay  creditors ; 
and  it  sought  to  have  accounts  taken  of  the 
trust  property.  The  defendants  were  the 
trustees,  and  one  of  the  creditors,  who  was 
made  a  party  as  the  representative  of  the 
creditors  generally. 

The  Master,  to  whom  the  cause  was  re- 
ferred, being  of  opinion  that  unnecessary 
delays  had  taken  place  in  its  prosecution, 
had  given  the  conduct  of  the  decree  to  one 
of  the  creditors  who  had  come  in  under  the 
decree,  and  the  Vice  Chancellor  had  con- 
firmed the  Master's  order,  and  had  made  an 
order,  giving  the  conduct  of  the  suit  gene- 
rally to  the  creditor. 

The  plaintiff  now  moved  that  the  order  of 
the  Vice  Chancellor  might  be  discharged. 

The  particulars  of  the  case  are  stated  in 
the  Loni  Chancellor's  judgment. 

Mr.  Bethell,  Mr.  Chandless,  and  Mr. 
Montagu,  appeared  for  Lord  Alvanley. 

Mr.  Stuart  and  Mr.  Toller  for  the  trus- 
tees ;  and — 

Mr.  Wakefield  and  Mr.  Lewin,  for  a  cre- 
ditor, Mr.  Strong,  to  whom  the  conduct  of 
the  suit  had  been  given. 
New  Series,  XIII — Chanc. 


Dec.  1 3. — The  Lord  Chancellor. — The 
Master  in  this  cause  committed  the  prose- 
cution of  the  decree  to  Robert  Strong.  A 
motion  was  made  before  the  Vice  Chancellor 
to  discharge  that  order.  That  motion  was 
refused.  Another  motion  was  made  before 
the  Vice  Chancellor  to  commit  the  conduct 
of  the  suit  to  the  same  person,  Robert  Strong. 
That  motion  was  granted,  and  an  order 
made  accordingly  by  the  Vice  Chancellor. 
From  those  orders  the  plaintiff  has  appealed 
to  this  Court :  a  motion  has  been  made  to 
discharge  the  orders  of  the  Vice  Chan- 
cellor. 

The  facts  of  the  case  are  these :  Lord 
Alvanley,  in  the  year  1825,  executed  a  trust 
deed,  by  which  he  conveyed  certain  estates 
to  trustees,  in  order  that  they  might  pay  off 
the  incumbrances,  and,  by  sale  or  mortgage 
of  the  estate,  raise  money  for  the  purpose 
of  paying  certain  of  the  creditors  of  Lord 
Alvanley.  They  had  a  power  to  issue 
debentures  for  the  purpose  of  raising  money 
in  order  to  liquidate  ihe  claims  of  the  cre- 
ditors, and  those  debentures  were  charged 
on  the  estates,  and  they  were  ultimately  to 
be  paid  out  of  the  produce  of  the  estates. 
There  was  an  ultimate  trust  in  favour  of 
Lord  Alvanley,  as  to  any  surplus  that  might 
remain  after  the  creditors  who  came  in  under 
the  deed  should  be  satisfied.  In  the  year 
1834,  I  think.  Lord  Alvanley  filed  a  bill 
against  the  trustees,  among  other  things, 
for  an  account  of  the  trust ;  and  in  the  year 
1838  a  decree  was  pronounced  in  that  suit. 
By  that  decree,  the  Master  was  directed  to 
take  the  accounts  of  the  trustees.  There 
was  a  direction  to  the  Master  to  inquire 
whether  there  were  any  subsisting  contracts 
that  had  not  been  performed,  for  die  sale  or 
conveyance  of  the  lands,  and  if  there  were 
any  estates  which  were  not  the  subject  of 
any  contract,  that  they  should  be  sold  ;  and 
the  decree  contained  other  directions. 

That  decree  was  brought  into  the  Master's 
oflSce  in  the  month  of  January,  in  the  year 
1839,  the  decree  having  been  pronounced  in 
August  1838.  In  the  month  of  November, 
in  the  following  year,  1840,  an  application 
having  been  made  to  the  Master  to  commit 
the  prosecution  of  the  decree  to  Robert 
Strong,  that  application  was  refused  by  the 
Master.  A  similar  application  was  renewed 
in  the  following  year,  and,  I  think,  in  the 
month  of  January,  in  the  year  1842,  or 
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towards  the  close  of  the  year  1841,  that 
application  having  been  made,  was  granted 
by  the  Master;  that  is  the  order  that  is 
complained  of  in  the  first  instance,  which 
order  went  before  the  Vice  Chancellor,  and 
was  by  him  confirmed. 

Now  the  question  is  as  to  the  propriety 
of  these  orders.  Several  objections  have 
been  made  in  point  of  law. 

It  was  said,  in  the  first  place,  that  this 
was  a  case  in  which  the  Court  would  not 
allow  the  conduct  of  the  cause  to  be  trans- 
ferred to  one  of  the  persons  who  had  come 
in  under  the  decree ;  that  it  was  transferring 
the  prosecution  of  the  cause,  not  from  one  of 
a  class  to  another  of  the  same  class,  but  from 
one  person  to  a  person  of  a  different  class ; 
and  that  tlie  Court  would  not  sanction  or 
authorize  such  a  course  of  proceeding.  It 
does  not  appear  to  me  that  there  is  any 
foundation  for  that  objection.  The  parties 
who  have  come  in  under  this  decree  are  de- 
prived of  all  other  remedy :  they  cannot  bring 
any  action,  or  institute  any  suit,  for  the 
purpose  of  recovering  their  claims  ;  and  if 
they  are  not  entitled  to  have  the  benefit  of 
this  mode  of  proceeding,  for  the  purpose  of 
compelling  the  expeditious  or  active  prose- 
cution of  the  suit,  their  claims  may  never  be 
enforced,  or  they  may  be  delayed — sine  die 
procrastinated.  It  appears  to  me,  therefore, 
that,  on  principle,  there  is  no  sufiicient 
reason  why  a  party  in  the  situation  of  Mr. 
Strong,  who  is  a  creditor,  coming  in  under 
the  decree — why  the  prosecution  of  this 
suit,  on  a  proper  case,  should  not  be  trans- 
ferred to  him. 

It  was  said  that  the  suit  was  instituted  for 
the  benefit  of  Lord  Alvanley,  and  that  the 
creditors  come  in  only  incidentally.  But  it 
must  be  remembered,  with  respect  to  the 
trust-deed,  that  it  was  a  trust-deed  not  for 
the  benefit  of  Lord  Alvanley  only ;  it  was 
a  trust-deed  for  the  benefit  of  the  creditors, 
as  well  as  for  the  benefit  of  Lord  Alvanley. 
Their  claims  were,  in  the  first  instance,  to 
be  satisfied,  and  it  was  only  in  the  event  of 
any  surplus  that  Lord  Alvanley  was  to  have 
the  benefit  of  that  surplus.  It  appears  to 
me,  therefore,  that  the  creditors  are  as  much 
interested  in  this  proceeding  as  Lord  Alvan- 
ley can  be. 

But  this  does  not  depend  on  any  prin- 
ciple that  I  have  stated,  but  it  depends  on 
express  decision.     In  the  case  cited  at  the 


bar,  of  Sims  v.  Ridge  {I),  which  was  a  case 
of  this  description — a  suit  instituted  against 
the  administratrix  by  the  next-of-kin — the 
creditors  came  in  under  the  decree,  and  an 
application  was  made  to  transfer  the  conduct 
of  the  suit  from  the  next-of-kin  to  one  of 
the  creditors,  who  had  come  in  under  the 
decree.  That  was  one  of  a  different  class. 
It  is  true  that  Lord  Eldon  made  no  order 
in  that  case,  because  it  turned  out,  in  the 
result,  to  be  unnecessary ;  but  Lord  Eldon 
expressed  a  strong,  and,  as  it  appears  to  me, 
a  very  decided  opinion,  with  respect  to  it, 
and  that  that  course  might  be  adopted. 

But  another  case — the  case  of  Edmunds 
V.  Acland{2) — is  scarcely  distinguishable  at 
all  from  the  case  now  before  the  Court. 
That  was  a  case  decided  by  Sir  John  Leach. 
That,  like  the  present,  was  the  case  of  a 
trust-deed  executed  for  the  purpose  of  in- 
demnifying a  surety  against  the  debts  of 
the  grantor.  The  estates  were  conveyed  for 
that  purpose ;  the  creditors  came  in  under 
the  deed,  and  an  application  was  made  in 
consequence  of  the  delay  of  the  plaintiff  in 
prosecuting  the  suit,  that  the  conduct  of  the 
suit  might  be  transferred  to  one  of  the  cre- 
ditors, who  had  come  in  under  the  decree. 
Sir  John  Leach  made  the  order.  He  said  the 
party  would  have  no  other  remedy  by  coming 
in  under  the  decree ;  he  had  waived  all  other 
remedies ;  he  had  assented  to  take  his  re- 
medy under  that  decree,  and,  if  he  could 
not  expedite  the  suit,  the  consequence  would 
be,  that  he  would  be  without  redress.  I 
consider,  therefore,  that  the  authority  of  that 
case  is  directly  applicable  to  the  present, 
and  that  the  Court  had  authority  to  make 
the  order. 

Another  objection  was  made,  which  was 
this :  namely,  that  at  the  time  the  order  of 
the  Master  was  made,  the  suit  had  abated, 
and  that  it  was  not  competent,  therefore,  for 
him,  during  the  abatement  of  the  suit,  to 
make  the  order.  But  it  does  not  appear  to 
me  that  this  is  any  objection  to  an  order 
of  this  description  :  and  the  case  of  Cook  v. 
Bolton  (3),  which  was  a  decision  of  this  Court, 
was  directly  in  point,  because  there  the 
prosecution  of  the  suit  was  given  to  a  party 
pending  the  abatement  of  the  suit.  The 
Court  did  not  think  it  was  such  a  proceed- 

(1)  3Mer.458. 

(2)  5  Mad.  31. 

(3)  5  Rum.  282. 
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ing  as  might  not  fairly  and  properly  take 
place  during  the  abatement  of  the  suit. 

It  was  said  by  Mr.  Bethell,  in  the  course 
of  the  argument,  that  these  cases,  to  which 
I  have  referred,  were  cases  before  the  Court, 
and  not  before  the  Master,  and  that  the 
Master's  authority  is  only  to  work  out  the 
decree  of  the  Court,  as  it  is  presented  to 
him  for  that  purpose.  Now  it  does  not 
appear  to  me  that  that  distinction  is  sustain- 
able, for  this  reason :  I  find,  by  the  56th 
Order  (4),  the  terms  of  which  are  very  large 
and  very  comprehensive,  that  the  Master 
has  all  the  power,  in  this  respect,  which  the 
Court  had  formerly  exercised  before  that 
order  was  made.  It  is  not  obscure,  or  I 
would  read  it;  but  nothing  can  be  more 
distinct  and  comprehensive  than  the  terms 
of  that  order ;  and  I  consider,  therefore,  that 
whatever  authority  the  Court  had  previ- 
ously to  the  making  of  that  order,  it  may 
be  exercised,  under  and  by  virtue  of  that 
order,  by  the  Master.  It  appears  to  me, 
therefore,  that  these  objections,  which  were 
objections  in  point  of  law,  to  the  course 
which  had  been  piursued,  cannot  be  sus- 
tained; and  that  the  question,  therefore, 
must  be  decided  on  the  merits. 

Now, when  we  come  to  consider  the  merits, 
everybody  must  feel  that  it  must  be  an  ex- 
tremely clear,  distinct,  satisfactory,  and  pre- 
cise case  laid  before  the  Court,  to  justify  the 
Court  in  differing  from  the  Master  in  the 
conclusion  which  he  has  drawn  with  respect 
to  tlie  merits.  The  Master  has  an  oppor- 
tunity of  seeing  the  conduct  of  the  parties 
from  day  to  day  during  the  progress  of  the 
inquiry.  They  are  before  the  Master  for  a 
period  of  between  two  and  three  years ;  at 
least  a  period  of  two  years.  He  had  an 
opportunity  of  observing,  therefore,  with 
great  accuracy,  everything  that  was  done 
by  the  different  parties ;  he  had  an  oppor- 
tunity of  forming  his  judgment  certainly 
more  completely  and  more  perfectly  than 
this  Court  can  do,  which  can  only  judge 
from  the  certificate  of  the  Master,  as  to  the 
dates  of  the  proceedings  which  were  before 
him.  In  this  case,  however,  not  only  has 
the  Master  formed  his  opinion  with  respect 
to  the  delay  which  had  occurred,  in  the  pro- 
secution of  this  decree,  but  the  case  after- 
wards  went  before   the   Vice  Chancellor. 

(4)  Ord.'  Can.  23. 


The  Vice  Chancellor  considered  it,  I  believe, 
upon  successive  days,  and  upon  repeated 
arguments,  and  he  was  perfectly  satisfied 
as  to  the  conclusion  to  which  the  Master 
had  come.  But  certainly  this  Court,  upon 
a  case  made  out  clear,  distinct,  and  satisfac- 
tory, would  feel  it  its  duty,  notwithstand- 
ing the  conclusion  of  the  Master,  to  reverse 
that  decision,  provided  it  were  satisfied  that 
that  decision  was  erroneous.  I  have  read 
the  affidavits  with  great  care  and  attention, 
more  than  once,  and  have  considered  the 
different  proceedings,  and  it  does  not  appear 
to  me  that  there  is  such  a  case  as  would 
justify  me  in  reversing  the  decision  that  had 
been  come  to  by  the  Master  and  by  the  Vice 
Chancellor. — [His  Lordship  then  referred 
to  the  delays  which  had  taken  place  in  tak- 
ing the  trustees*  accoiints  into  the  Master's 
ofHce,  and  to  the  delays,  on  the  part  of  the 
trustees,  respecting  some  contracts  for  the 
sale  of  part  of  the  trust  estates,  and  relating 
to  some  proceedings  in  the  supplemental 
bill,] 

For  all  these  reasons,  there  being  no  ob- 
jection, in  my  opinion,  in  point  of  law,  to 
the  proceedings  that  have  been  adopted; 
and  the  Master  having  formed  a  correct 
conclusion  on  the  merits,  I  think  it  right  to 
confirm  the  two  orders  pronounced  by  the 
Vice  Chancellor;  one  order  affirming  the 
order  of  the  Master,  and  another  order  for 
giving  the  conduct  of  the  suit— 'not  the  con- 
duct of  the  decree  only,  but  the  conduct 
of  the  suit — to  Mr.  Strong;  and  I  think 
the  costs  must  follow  the  decision.  I  think 
both  questions  came  before  me.  If  they  did 
not  both  come  before  me,  they  are  both  sub- 
ject to  the  same  consequences. 

As  to  the  circumstance  that  Mr.  Strong 
was  not  a  party  to  the  record,  and  that  there 
were  parties  on  the  record  who  represented 
the  great  body  of  creditors,  I  do  not  think 
that  forms  an  objection  in  point  of  law. 


K.  Bruce  V.C.-I     ^  ^  ^^^^.^^^ 

Dec.  14.        J 

Parlies — Baron  and  Feme. 

The  Court  will  not  make  a  decree  in  a 
suit 9  relating  to  a  mfe'a  property,  to  which 
the  wife  is  a  party,  hut  the  husband  not  on 
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of  the  Princess  Elizabeth  Catherine  Louisa 
Mary  Frances  Bariatinski. 

In  1806,  John  Prince  Bariatinski,  the 
father  of  the  lunatic,  married  a  daughter  of 
the  late  Lord  Sherborne  ;  and  in  April 
1807,  the  lunatic  was  bom  at  Altona,  in 
the  Duchy  of  Holstein,  in  the  kingdom  of 
Denmark,  while  her  parents  were  on  a  visit 
to  the  Prince's  mother.  The  mother  of  the 
lunatic  died  shortly  aft^wards  ;  and  in 
August  1807,  the  child  was  sent  by  her 
father  to  this  country  to  Lord  and  Lady 
Sherborne,  with  a  letter,  in  which  he  ex- 
pressed his  wish  that  she  should  be  brought 
up  as  an  Englishwoman  and  as  a  protestant. 
She  continued  to  live  with  Lord  and  Lady 
Sherborne  during  their  lives;  and,  upon 
the  death  of  Lady  Sherborne  (who  survived 
his  Lordship  a  few  years,  and  died  in  1824), 
she  was  placed  by  her  uncle,  the  present 
Lord  Sherborne,  and  her  maternal  aunt, 
with  a  lady  who  had  formerly  been  a  go^ 
verness  in  a  branch  of  his  Lordship's  &mily, 
with  a  proper  establishment  kept  for  her. 

Her  father  died  in  1825  ;  and,  a  few 
months  before  his  death,  he  had  written  a 
letter  to  the  lunatic's  aunt,  in  which  he  ex- 
pressed some  anxiety  to  see  his  daughter 
married,  and  stated,  that  he  thought  she 
might  make  a  better  marriage  in  Russia  thein 
in  England. 

She  was  entitled  to  a  sum  of  between 
80,000Z.  and  40,000^.  in  this  country,  which 
she  had  derived  from  her  mother's  family. 
This  property  was  in  the  funds,  and  was 
standing  in  Uie  name  of  the  present  Lord 
Sherborne. 

The  Princess  was  always  a  person  of  weak 
intellect,  but  did  not  exhibit  any  symptoms 
of  insanity  till  1 829.  She  was  now  admitted 
by  all  parties  to  be  a  decided  lunatic. 

In  October  1830,  the  Princess  made  a 
will,  by  which  she  bequeathed  the  whole,  or 
the  greater  part,  of  her  property  to  her  aunt, 
the  petitioner.  Various  sums,  amounting 
sdtogether  to  about  4,000^,,  had,  from  time 
to  time,  been  transmitted  to  this  country  by 
her  father  for  her  support. 

In  1836,  Alexander  Prince  Bariatinski, 
the  eldest  half-brother  of  the  lunatic,  at- 
tained the  age  of  twenty -one  ;  and  in  1843, 
he  came  over  to  this  country,  and  as  her 
relatives,  by  the  mother's  side,  were  appre- 
hensive that  he  would  make  some  attempt 
to  take  his  sister  with  him  to  Russia,  her 


aunt  presented  a  petition  to  the  Lord  Chan- 
cellor for  the  issuing  of  a  commission  of 
lunacy.  The  Prince  presented  another 
petition,  praying  that  no  such  commission 
as  was  asked  for  by  the  first  petition  might 
be  issued,  or  that  proper  directions  might 
be  given  as  to  who  should  have  the  carriage 
of  it. 

The  Prince  stated,  in  his  petition,  that  he 
had  appropriated  a  sum  in  Russia,  equal  to 
about  22,000^.  of  English  money,  as  the 
portion  of  his  sister,  and  that,  as  the  head 
of  his  family,  he  was  entitled,  by  the  laws 
of  Russia,  to  the  care  of  the  person  and 
property  of  the  lunatic;  and  that  his  late 
father  had  intended  to  remove  her  to  Russia, 
but  was  prevented  from  doing  so  by  his 
death. 

The  Solicitor  General,  Sir  C.  Wetherell, 
and  Mr,  Walpole,  in  support  of  the  petition 
for  the  issuing  of  the  commission. — From 
the  circumstances  under  which  the  father  of 
the  lunatic  sent  her  over  to  this  country,  it 
was  clearly  his  intention  that  she  should  be 
educated  as  an  Englishwoman,  and  have  her 
domicile  in  this  country.  In  addition  to  this 
circumstance,  she  continued  to  reside  here 
after  she  attained  twenty-one,  and,  there- 
fore, did  herself  acquiesce  in  the  domicile 
which  her  father  wished  her  to  have.  The 
decision  in  Beattie  v.  Johnstone  (1)  was 
founded  on  the  fact,  that  the  child  was  not 
domiciled  here.  But  even  if  she  were  an 
alien,  the  Lord  Chancellor  has  jurisdiction 
to  grant  a  commission  against  her.  This  is 
a  common  law  right  of  the  Crown,  and  does 
not  depend  on  any  statute — Stat,  de  pre- 
rogativa,  17  Edw.  2:12  Car.  2.  c.  24.  An 
alien  is  entitled  to  the  benefit  of  clergy  in 
this  country — Com.  Dig.  *  Justices,'  Y,  1,  and 
HaWsP.C.  vol.  2,  373;  and  the  statute  32 
Hen.  8.  c.  16.  enacts,  that  all  aliens  who  re- 
side in  this  country  shall  be  subject  to  all  the 
laws  of  this  country,  which  statute  is  quoted 
in  Comyns's  Dig.  *  Alien,'  C,  7.  Suppose  an 
alien  buys  land  in  this  country,  he  takes  it 
for  the  benefit  of  the  Crown  ;  and  if  he 
afterwards  becomes  lunatic,  how  can  the 
Crown  get  it  except  through  a  commission 
of  lunacy  ?  The  only  remaining  question 
would  then  be,  whether  the  petitioner  or 
the  half-brother  of  the  lunatic  shall  have  the 


(1)  1  Phillips,  17:  s.  c.  10  Law  J.  Rep.  (n.s.) 
Cb«ne.  300 ;  affirmed  by  Hou&e  of  Lords. 
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carriage  of  the  commission.  The  Prince  is 
now  in  this  country  on  a  visit,  but  he  has 
no  intention  of  remaining  here;  and  how 
can  the  Court  allow  a  party  to  be  guardian 
to  a  lunatic  who  does  not  reside  within  the 
jurisdiction  of  the  Court  ? 

WeUesley  v.  the  Duke  q/  Beaufort,  2 
Russ.  18 ;  s.  c.  5  Law  J.  Rep.  Chanc. 
85. 
Ex  parte  Ord  in  re  Shields,  Jac.  94. 
Ex  parte  Southeote,  2  Ves.  sen.  401. 
Ex  parte  Marchioness  of  Annandale, 
Amb.  80. 

Mr.  Stuart  and  Mr,  Walford,  for  the 
Prince  Bariatinski. — The  lunatic  was  born 
while  her  parents  were  on  a  visit  in  a  country 
where  they  were  not  domiciled  ;  therefore, 
the  domicile  of  the  father  is  the  domicile  of 
the  child  which  was  bom — 

SomervilleY,  SomerviUe,  6  Ves.  750, 787. 

Story  on  the  Conflict  of  Laws,  52. 

Burgees  Com,  on  Colonial  Laws,  vol.  1, 
c.  2. 
Russia  will  therefore  be  the  domicile  of  the 
lunatic,  unless  her  domicile  has  been  changed 
smce  her  birth.  Whether  the  father  could 
change  her  domicile  is  a  matter  of  doubt; 
but  here  the  father  had  an  intention  of  re- 
moving his  daughter  to  Russia  shortly 
before  his  death,  and  would  probably  have 
removed  her  if  that  event  had  not  prevented 
him.  Her  domicile  could  not  have  been 
changed  by  any  act  of  her  own,  unless  the  act 
was  done  with  that  intention  ;  and  the  mere 
circumstance  of  her  not  going  away  from 
England  immediately  upon  her  attaining 
twenty-one,  is  no  proof  that  she  elected  this 
country  as  her  domicile,  when  such  a  subject 
had  most  probably  never  occurred  to  her. 
If  she  is  an  alien,  this  Court  ought  not 
to  interfere.  Jurisdiction  in  matters  of 
lunacy  was  formerly  exercised  by  the  Court 
of  Wards,  which  Court  would  not  interfere 
in  cases  of  aliens — The  Corporation  of  Bur- 
ford  V.  Lenthall  (2) ;  and,  as  the  authority 
of  this  Court  in  these  matters  is  merely  the 
authority  which  was  transferred  to  it  from 
the  Court  of  Wards,  a  commission  ought 
not  to  issue  against  this  lady. 

[The  Lord  Chancellor. — It  appears 
that  her  father  sent  her  to  this  country  with 
a  view  to  her  living  here.     Her  father  had 


a  right  to  do  that.  She  lives  here  till  she 
is  of  age,  until  she  could  act  for  herself: 
she  chooses  this  domicile,  and  acts  upon  it, 
and  then  she  becomes  incompetent.  That 
cannot  alter  her  previous  acts :  this  is  the 
country  of  her  domicile.] 

The  brother  of  the  lunatic  is  the  most 
proper  person  to  have  the  carriage  of  a  com- 
mission, if  one  should  be  issued.  An  alien's 
&ther  may  file  a  bill  as  nexf  friend  of  his 
in&nt  child — 

De  ManneviUe  v.  De  ManneviUe,  10 
Ves.  62. 

Potinger  v.  Wightman,  3  Mer.  67. 

Viner's  Ahr,  *  Lunatic,'  A,  3. 

Doe  d.  Duroure  v.  Jones,  4  Term  Rep. 
300. 

In  re  Whittaker,  4  Myl.  &  Cr.  441 ;  s.  c. 
8  Law  J.  Rep.  (n.s.)  Chanc.  313. 
Vaitel,  in  his  Law  of  Nations  (S),  has  the 
following  passages: — *' The  State,  which 
ought  to  respect  the  rights  of  other  nations, 
and  in  general  those  of  all  mankind,  can- 
not arrogate  to  herself  any  power  over 
the  person  of  a  foreigner,  who,  though  he 
has  entered  her  territory,  has  not  become 
her  subject.  The  foreigner  cannot  pretend 
to  enjoy  the  liberty  of  living  in  the  country 
without  respecting  the  laws."  "  The  pro- 
perty of  an  individual  does  not  cease  to 
belong  to  him  on  account  of  his  being  in  a 
foreign  country ;  it  still  constitutes  a  part 
of  the  aggregate  wealth  of  his  nation.  Any 
power,  SierdTore,  which  the  lord  of  the  ter- 
ritory might  claim  over  the  property  of  a 
foreigner  woidd  be  equally  derogatory  to 
the  rights  of  the  individual  owner,  and  to 
those  of  the  nation  of  which  he  is  a  mem- 
ber." 

[The  Lord  Chancellor.— All  this  is 
founded  on  the  assumption  that  the  pro- 
ceeding is  directed  against  the  party.  The 
proceeding  here  is  for  the  protection  of  the 
property — for  the  benefit  of  the  lunatic*— 
for  the  preservation  of  the  property.] 

T?ie  Solicitor  General  was  not  called  upon 
to  reply. 

The  Lord  Chancellor. — I  am  quite 
satisfied  the  Court  has  jurisdiction.  Where 
a  party  becomes  insane  while  he  is  residing 
in  this  country,  and  has  property  to  be  pro- 
tected, it  is  the  duty  of  the  Court  to  throw 


(2)  2  Atk.  553. 


(3)  Book  2.  ch.  S.  88.  108,  109. 
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the  protection  of  the  law  round  the  person 
and  property  of  an  individual  in  that  situa- 
tion. Unless  some  contradictory  decision 
has  been  made,  I  do  not  entertain  any  doubt 
about  it ;  I  think,  therefore,  that  the  com- 
mission must  issue. 

There  is  no  doubt  about  the  state  of  mind 
of  this  lady  ;  that  has  not  been  disputed ; 
and,  as  to  die  carriage  of  the  commission,  I 
should  say  tlfat  Miss  Button  is  the  proper 
person  to  have  the  carriage  of  it ;  but,  for 
the  purpose  of  preventing  any  inconvenience 
that  may  result  from  that,  and  for  the  pur- 
pose of  guarding  against  anything  that  may 
appear  to  be  improper,  Prince  Bariatinski 
should  have  the  fullest  opportunity  of  at- 
tending the  execution  of  the  commission, 
and  of  tendering  evidence  for  the  purpose 
of  establishing  any  fact  that  he  may  think 
necessary  for  the  interest  of  the  lunatic; 
and,  in  the  meantime,  he  shall  have  free 
access  to  the  lunatic,  either  in  person  or  by 
Dr.  Southey,  accompanied  by  his  solicitor. 
That  is  necessary,  in  order  to  prepare  for 
the  inquiry  that  is  about  to  take  place.  I 
have  made  inquiry  in  the  oiEce,  but  unfor- 
tunately no  memoranda  are  kept  in  the  office 
of  the  particular  facts  on  which  the  commis- 
sions are  issued;  nothing  but  the  names 
of  the  parties.  The  secretary  gave  me  the 
names  of  a  great  number  of  individuals,  ap- 
parently foreigners  by  name,  against  whom 
commissions  were  issued.  It  is  by  no  means 
conclusive ;  but  it  is  hardly  possible,  out  of 
such  a  large  number  of  names,  that  some 
one  or  more  of  them  were  not  foreigners. 

The  Crown  does  not  take  possession  of 
the  property  for  its  own  benefit,  but  in  order 
to  secure  it  for  the  benefit  of  the  lunatic ;  to 
apply  it  for  his  maintenance  and  good,  and  to 
preserve  the  surplus  ultimately  for  his  benefit, 
in  the  event  of  his  becoming  sane ;  if  not,  for 
the  purpose  of  dividing  it  among  those  per- 
sons who,  by  law,  w^ould  become  entitled  to 
it  in  the  event  of  his  dying  intestate ;  or  if 
he  made  a  will  before  he  became  insane,  for 
the  purpose  of  applying  it  according  to  the 
dispositions  of  that  will.  What  can  be  more 
proper — what  can  be  more  humane  and 
more  consistent  with  the  general  scope  of 
the  law  of  England  than  that  that  course 
should  be  pursued  ? 


L.C. 

Anril  29  * 

tKt        ^    '    y       DAVIES  17.  LOWNDES. 

May  6 ; 
Nov.  25. 

Writ  of  Right  —  Journeys  Accounts  — 
Stat.  3  4"  4  Will.  4.  c.  27. 

Where  a  writ  of  right  by  journeys  ac^ 
counts  issued  after  the  time  Mowed  by  the 
3  4*  4  Will.  4.  c.  27»  hut  the  original  writ 
issued  before  that  time,  the  Court  refused  a 
motion  to  quash  the  writ^  leaving  the  defen- 
dant to  raise  the  objection  in  a  court  of 
common  law. 

This  was  a  motion  on  behalf  of  the  de- 
fendant, William  Selby  Lowndes,  that  a 
writ  of  right  issued  on  the  8th  of  February 
1843,  and  returnable  on  the  15th  of  AprO. 
following,  might  be  quashed,  set  aside,  or 
superseded. 

In  December  1832,  an  original  writ  of 
right  was  issued,  in  which  Thomas  Davies 
and  Elizabeth  his  wife,  were  demandants, 
who  claimed  some  estates  in  Buckingham- 
shire, in  right  of  Mrs.  Davies,  as  heiress-at- 
law  of  Thomas  James  Selby,  who  died  in 
1772,  of  which  estates  the  father  of  the 
present  defendant  was  then  in  possession. 
Two  trials  took  place,  in  both  of  which  a 
verdict  was  found  for  the  defendant,  but  the 
verdicts  were  reversed  and  new  trials  were 
directed.  After  the  second  trial,  (which 
took  place  in  December  1838,)  but  before 
it  was  reversed,  the  defendant  died ;  and 
the  present  defendant,  on  whose  behalf  this 
motion  was  made,  was  his  heir-at-law. 
Thomas  Davies  died  in  May  1835,  and  in 
February  1843,  Elizabeth  Davies  issued 
the.  writ  to  which  the  motion  referred,  by 
journeys  accounts. 

Sir  Thomas  Wilde,  Mr.  F.  Bailey,  and 
Mr.  Grey,  in  support  of  the  application, 
contended,  that  the  writ  ought  to  be  super- 
seded, quia  improvide  emanavit,  as  it  was 
issued  after  the  time  allowed  for  bringing 
real  actions,  by  the  3  &  4  Will.  4.  c.  27. 
s.  37,  viz.  the  Ist  of  June  1885 ;  that  the 
writ  was  in  the  usual  form,  and  had  nothing 
on  the  face  of  it  to  shew  that  it  was  brought 
by  journeys  accounts. 

Walter  Moile's  case,  Cro.  Eliz.  174. 
Kinsey  v.  Heyward,  1  Ld.  Raym.  433. 
Elstob  V.  Thorowgood,  Ibid.  283. 
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That  neither  the  tenant  nor  the  demandant 
was  the  same  as  in  the  former  writ ;  and 
that  a  writ  by  journeys  accounts  could  never 
have  been  brought  in  such  a  case  as  this. 
Foot  V.  ColUrUy  1  Myl.  &  Cr.  250 ;  s.  c. 

5  Law  J.  Rep.  (n.s.)  Chanc.  225. 
Foot  V.  Sheriff,  2  Bing.  N.C.  528;  s.  c. 

5  Law  J.  Rep.  (n.s.)  C.P.  161. 
Leigh  v.  Leigh,  2  Bing.  N.C.  464;  s.  c. 

5  Law  J.  Rep.  (n.s.)  C.P.  122. 
Brook's  Reading  on  Stat,  of  Limit,  154. 
Wilcocks  V,  HugginSy  2  Stra.  907 ;  s.  c. 
Fitzgib.  170,  289. 

The  SoUdtor  General,  Mr.  E,  V.  WiUianu, 
and  Mr.  ffiUes,  contra,  insisted  that  the 
Court  would  not  grant  this  application, 
unless  it  could  be  clearly  shewn  that  the 
writ  was  irr^ular;  that  the  original  writ 
abated  without  any  default  on  the  part  of  the 
plaintiff;  and  that  she  could,  therefore,  issue 
a  writ  by  journeys  accounts. 
Spencer's  case,  6  Rep.  9,  b. 
Com.  Dig.  « Abatement,*  (P). 
Bae.  Ahr.  'Abatement,'  (ft). 
WiUiams  on  Executors,  Srdedit.  147-8. 
That  a  writ  by  journeys  accounts  was  not 
a  new  action,  but  a  continuance  of  the 
original  writ,  and  that  the  statute  of  8  &  4 
Will,  4.  c.  27.  did  not  apply  ;  that  a  writ 
of  this  nature  was  always  in  the  same  form 
as  the  original  writ : 

Bro.  Ahr.  *  Joumes  Accomptes,*  pi.  18. 
Hagward  v.  Kinseg,  12  Mod.  570. 
Anangmous,  Ibid.  229 ; 
and  that  it  lay  on  the  death  of  a  sole  tenant. 
WiUiams  on  Executors,  8rd  edit.  1582, 

and  cases  collected  there. 
Finer^s  Ahr.  'Journeys  Accounts,'  A, 

1,8;  B,  1 ;  and  C,  2. 
WaUhaU  r.  Aldrich,  Cro.  Jac.  588. 
Storr  y.  Bowles,  4  B.  &  Ad.  112 ;  s.  c. 

2  Law  J.  Rep.  (k.b.)  K.B.  10. 
Finme  v.  Montague,  5  B.  &  Ad.  877. 
Adam  y.  the  Inhabitants  of  the  Ciig  of 
Bristol,   2  Ad.  &  El.  889;  s.c.  4 
Law  J.  Rep.  (n.s.)  M.C.  35. 
2  Saund.  Rep.  by  Williams,  eSg^  n. 
FUm.  Nai.  Brev.  82. 
Doe  dam.  Gilbert  v.  Rou,  7  Mee.  & 
Wels.  125 ;  s.  c.  10  Law  J.  Rep.  (n.s.) 
Exch.  201,  were  also  referred  to. 

Sir  T.  ^iWe  replied. 
Nbw  Seribs,  XIII.^Chanc. 


Nov.  25. — The  Lord  Chancellor.— 
This  was  a  motion  to  supersede  a  writ  of 
right,  on  the  ground  of  its  having  issued 
after  the  3 1st  of  December  1884,  the  time 
limited  by  the  8  &  4  WiU.  4.  c.  27.  s.  SB. 
By  that  section  it  is  enacted,  that  no  writ  of 
right,  and  no  other  action  real  or  mixed,  ex- 
cept a  writ  of  right  of  dower,  &c.,  shall  be 
brought  after  the  8 1st  of  December  1884.  In 
opposition  to  this  motion,  it  was  contended, 
that  the  first  writ  having  abated  by  the  death 
of  the  tenant,  and  this  writ  being  sued  by 
journeys  accounts,  against  the  heir,  itjvas  a 
continuance  of  the  former  writ,  and  did  not 
come  within  the  prohibition  of  the  statute. 
Where  a  writ  is  sued  out  by  journeys  accounts, 
it  has  the  effect  at  common  law  of  giving 
the  plaintiff,  in  many  cases,  the  benefit  of 
the  former  suit ;  as  where  one  of  two  joint 
tenants  dies,  by  which  the  suit  abates,  the 
plaintiff  is  allowed  within  a  reasonable  time 
to  sue  out  a  new  writ,  and  the  defendant 
will  not  be  allowed  to  take  any  advantage 
but  such  as  he  had  at  the  time  of  the  first 
writ — WaUhaU  v.  Aldrich.  It  is  some- 
times called  a  continuance,  as  by  Chief 
Justice  Treby,  in  Hagward  v.  Kinseg ;  by 
Chief  Baron  Comyns,  in  his  Digest,  and  by 
other  authorities ;  but  it  is  not,  I  think, 
strictly  a  continuance,  for  it  issues  where 
a  former  suit  had  abated.  Lord  Coke  ap- 
pears to  have  been  of  this  opinion  ;  for  in 
speaking  of  it  in  Spencer's  case,  he  calls  it 
quodammodo  a  continuance.  It  is  in  truth 
an  indulgence  allowed  by  the  common  law 
in  certain  cases,  and  the  time  within  which 
it  is  to  be  brought  is  regulated  at  the  dis- 
cretion of  the  Judges.  It  is  a  new  suit,  to 
which,  in  certain  cases  and  for  certain  pur- 
poses, the  benefit  of  the  abated  suit  is  given, 
and  in  some  instances  even  the  costs  of 
the  abated  suit.  The  proceedings  in  the 
former  suit  are  entered  on  the  roU,  and  are 
followed  by  the  proceedings  upon  the  second 
writ.  The  common  law,  as  I  have  observed, 
gives  this  indulgence  in  certain  cases  of 
abatement;  but  the  question  is,  whether 
this  indulgence  can  be  allowed  where  the 
legislature  has  said,  '*no  writ  of  right" 
(which  is  the  writ  in  this  case,)  shall  be 
sued  out  after  a  specified  day.  The  words 
of  the  act  are  express  and  peremptory,  *'  no 
writ  of  right  patent,  &c.  shall  be  brought 
after  the  81st  of  December  1884."    The 
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enactment  extends  to  every  writ  of  right, 
with  the  exceptions  mentioned  in  the  statute, 
and  will  in  its  terms  comprehend  writs  sued 
out  as  well  by  journeys  accounts  as  other- 
wise. If  we  refer  to  the  construction  put 
on  former  statutes  of  limitation,  it  will  be 
found  not  only  to  afford  no  ground  for  the 
exception  contended  for  in  tlus  case,  but  to 
lead  to  an  opposite  conclusion. 

First,  then,  as  to  the  act  of  82  Hen.  8.  c.  2. 
It  enacts,  that  no  person  shall  sue  or  maintain 
any  writ  of  right  for  any  lands,  &c.  of  the 
possession  of  his  ancestor,  and  allege  any 
further  seisin  of  his  ancestor,  but  only  a 
seisin  within  sixty  years  next  before  the 
teste  of  the  writ  This  is  followed  by  a 
clause,  by  which  it  is  provided,  that  any 
person  who,  at  the  time  of  passing  the  act, 
had  any  of  the  said  writs  depending,  or 
should  thereafter  bring  any  of  the  said 
actions  at  any  time  before  the  feast  of  the 
Ascension  in  the  year  1546,  should  allege 
the  seisin,  &c.,  as  he  might  have  done  before 
the  making  of  that  statute.  There  is  a  fur- 
ther proviso,  that  if  any  person  before  the 
feast  of  the  Ascension,  in  the  year  1546, 
should  sue  any  of  the  said  writs,  &c.,  and 
the  same  should  become  abated  by  the  death 
of  any  of  the  said  parties,  then  the  same 
persons  being  then  alive,  and  if  not,  then  the 
next  heir  of  such  persons,  might  pursue  his 
action  in  the  said  matter,  within  one  year 
next  after  such  action  or  suit  abated,  and 
should  enjoy  all  such  advantage  as  he  might 
have  had  in  the  former  action  or  suit.  The 
act  provides  only  for  the  case  of  abatement 
by  death ;  and  it  has  been  considered  under 
this  statute,  that  where  the  suit  became 
abated  for  any  other  cause,  the  plaintiff  or 
demandant  was  not  entitled  after  the  expi- 
ration of  the  time  limited  to  have  a  new 
writ  by  journeys  accounts — Brook's  Read- 
ing on  the  Statute  of  Limitations^  p.  154-5. 
He  mentions,  as  an  instance,  a  praecipe 
brought  upon  the  ancient  limitation,  be- 
fore Ascension  1546.  The  tenant  ten- 
dered his  law  of  non- summons,  and  per- 
formed that  after  Ascension,  &c.,  by  which 
the  writ  abated,  and  the  plaintiff  brought 
a  new  writ  within  the  year  by  journeys 
accounts,  he  should  not  have  advantage  to 
declare  upon  the  ancient  limitation,  be- 
cause that  was  expired,  and  the  statute  does 
not  warrant  any  abatement  but  by  death. 


Again,  a  man  brought  a  praecipe  upon  the 
ancient  limitation  before  Ascension:  the 
writ  was  abated  by  &]se  Latin  after  Ascen- 
sion, &c.  The  demandant  prayed  to  have 
another  writ,  and  took  it  freshly  by  journeys 
accounts  within  the  year,  &c.  The  tenant 
pleaded  non-tenure.  The  demandant  should 
not  have  advantage  to  aver  him  tenant  the 
day  of  the  first  writ  by  journeys  accounts,  &c. , 
because  the  first  writ  did  not  abate  by  death, 
and  the  averment  proved  that  he  took  the 
writ  upon  the  ancient  title,  where  the  ancient 
limitation  was  determined,  and  therefore 
without  the  case  of  the  statute.  If  the  writ 
by  journeys  accounts  was  merely  a  continu- 
ance of  the  old  writ,  and  had  the  effect  con- 
tended for,  the  plaintiff  would  in  those  cases 
have  been  protected  from  the  general  enact- 
ment of  liie  statute.  The  interpretation 
put  on  this  act  applies  directly  to  the  case 
now  before  the  Court. 

In  the  more  modem  Statute  of  Limi- 
tations, 21  Jac.  1.  c.  16.  8.  4,  it  is  pro- 
vided, that  where  the  judgment  for  the 
plaintiff  is  reversed  by  writ  of  error,  and  in 
certain  other  cases,  the  plaintiff  may  bring 
a  new  action  within  one  year  after  the 
reversal,  &c.  It  has  been  determined  under 
this  statute  that  if  a  plaintiff  having  com- 
menced an  action  within  the  time  limited 
for  that  purpose,  shall  die  before  judgment, 
his  executors  may  bring  a  fresh  action  within 
a  year  from  the  death  of  the  testator.  The 
case  of  death  is  not  provided  for  by  the  act, 
which  is  confined  to  error,  arrest  of  judg- 
ment, and  outlawry ;  but  this  has  beetf 
decided  on  what  is  called  the  equity  of  the 
statute,  from  analogy  to  the  cases  that  are 
expressly  provided  for ;  and  falling  within 
the  same  principle,  which  is  not  a  case  of 
journeys  accounts — Lutwyche^  260;  for  a 
writ  by  journeys  accounts  cannot  be  sued 
out  af^  the  death  of  a  sole  plaintiff,  and 
the  doctrine  of  equitable  extension  cannot 
be  applied  to  the  present  act,  for  there  is 
nothing  on  which  to  found  it. 

Another  objection  was  made  to  the 
writ,  that  it  could  not  be  brought  on  the 
death  of  a  sole  defendant.  There  is  some 
conflict  between  the  authorities  on  this 
point.  It  is  said  in  Spencer's  case,  that 
it  lies  not  but  between  those  that  were 
parties  to  the  first  writ,  as  where  one 
of  the  plaintiffs  or  one  of  the  defendants 
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dies :  and  as  it  clearly  will  not  lie  on  the 
death  of  a  sole  plaintiff,  it  is  not  very  easy 
to  understand  why  a  different  view  should 
be  applied  to  the  case  of  a  sole  defendant. 
In  the  case  of  dower,  Brooke,  '  Jouines  Ac- 
eomptes,'  pL18,itwasheld»  on  the  death  of 
the  tenant,  the  plaintiff  could  not  have  the 
benefit  of  a  writ  of  journeys  accounts ;  and  in 
Luiwyche,  260,  in  Hazard  v.  Kinsey,  it  was 
stated  by  Girdler,  counsel  for  the  defendant, 
that  the  writ  brought  by  journeys  accounts, 
lies  only  between  the  parties  to  the  first 
writ,  or  some  of  them;  as  if  one  of  the 
plaintiffs  or  one  of  the  defendants  dies ;  but 
in  no  case  where  there  is  only  one  plaintiff 
(X  one  defendant,  and  one  or  the  other  dies : 
and  this  appears  to  have  been  admitted  by 
the  Court.  Comyns,  C .  B . ,  however,  seems  to 
be  of  opinion  that  the  writ  will  lie  in  such 
case ;  and  after  referring  to  the  passage  in 
Lvtwffche,  he  cites,  among  other  authorities,  a 
case  in  Leonard,  22,  in  which  it  was  brought, 
apparently  without  objection,  against  the 
heir  of  the  original  defendant.  I  should  not 
therefore  feel  myself  justified  in  ordering 
the  writ  to  be  superseded  on  this  ground, 
and  thereby  putting  an  end  to  the  suit  by  so 
summary  a  mode  of  proceeding. 

With  respect  to  the  other  and  the  principal 
objection,  I  strongly  incline  to  think  the  writ 
cannot  be  sustained ;  and  if  it  were  neces-* 
sary  to  decide  the  question  on  this  motion, 
I  should  so  determine.  But  as  the  plaintiff 
would  in  that  case  be  without  remedy,  and 
could  not  bring  the  subject  under  the  review 
of  any  other  tribunal,  I  think  I  ought  not, 
having  regard  to  the  nature  of  the  question, 
to  interfere  in  this  stage  of  the  proceedings, 
but  leave  the  defendant  to  raise  the  objec- 
tion on  the  record,  in  the  court  in  which 
the  suit  is  now  depending.  It  was  sug- 
gested by  Sir  Thomas  Wilde  at  the  time, 
that  that  could  not  be  done ;  but  he  stated 
no  ground  for  that  opinion,  and  I  see  no 
reason  why  it  cannot  be  raised  upon  the 
roll,  because  it  appears  to  have  been  raised 
in  the  court  below,  in  almost  all  the  cases 
which  are  reported  in  Bro.  Ahr,,  and  in 
other  cases,  and  in  almost  all  the  questions 
on  journeys  accounts.  If  Sir  Thomas  Wilde 
jcan  satisfy  me  it  cannot  be  so  raised,  in  that 
case  I  should  feel  myself  bound  to  decide 
npon  this  motion ;  but  I  think  I  ought  not 
to  decide  it,  considering  the  nature  of  the 
^question,  and  the  obscurity  in  which  these 


subjects  are  involved,  which  so  seldom  come 
before  the  Court  in  modem  times.  I  think 
I  ought  not  to  decide  it,  if  it  can  be  put 
upon  the  record,  so  as  to  be  subject  to  the 
review  of  the  ordinary  tribunals.  I  am 
satisfied  this  is  not  properly  a  continuance-— 
that  was  the  argument — I  am  satisfied  it  is 
an  indulgence  practised  by  the  common  law 
in  the  nature  of  a  continuance ;  but  not  so 
much  a  continuance  as  to  make  the  one  suit 
a  continuance  of  the  other,  or  as  to  have 
reference  back  to  the  original  writ,  as  form- 
ing one  suit. 


} 


PSRRY  r.  WALKER. 


K.  Bruce,  V.C. 
Dec.  22, 

Pauper — PetUiona — Orders. 

A  pauper  not  allowed  to  present  a  petition 
without  the  sanction  of  his  solicitor. 

The  plaintiff  in  this  cause  sued  in  formd 
pauperis.  According  to  the  old  practice, 
counsel  and  a  six  clerk  had  been  assigned 
him.  A  solicitor  acted  for  him,  and  a  decree 
directing  various  inquiries  had  been  made 
in  the  cause.  This  solicitor  had  also  acted 
for  him  since  the  decree,  and  there  was  no 
order  for  his  change  or  removal. 

The  plaintiff  presented  a  petition  in  the 
cause  without  the  signature  or  authority  of 
his  solicitor,  and  now  appeared  in  person  to 
support  it. 

By  the  16th  New  Order  of  the  26th  of 
October  1842  (2)  it  is  ordered,  that  the 
solicitors  of  the  court,  in  cases  where  the 
parties  sue  or  defend  by  solicitors,  shall 
perform  all  such  duties  as  have  heretofore 
been  performed  by  the  sworn  clerks  and 
waiting  clerks,  as  solicitors  or  agents  of  the 
parties,  in  relation  to  the  several  matters 
thereinafter  mentioned.  One  of  these  mat* 
ters  is  the  signing  of  notices  by  paupers. 

On  the  petition  being  opened  by  the 
petitioner, — 

Mr.  Wright  objected  to  his  being  heard, 
on  the  ground  that  the  petition  had  not  been 
signed  by  his  solicitor.  Before  the  New 
Orders  of  October  1842,  it  had  become  the 
settled  practice  that  notices  of  motions  by 
paupers  must  be  signed  by  their  clerks  in 
court — Perry  v.  Walker  (2),  and  the  cases 

(1)  Ord.Can.212. 

(2)  4  Beav.  452 ;  s.  c.  11  Law  J.  Rep.  (n.h:} 
Chanc.  5U 
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cited  there.  The  principle  was,  that  a 
pauper  ought  not  to  he  allowed  to  appear  at 
his  own  pleasure  in  court,  and  deprive  the 
other  party  of  the  security  he  would  have 
had  in  the  responsihility  of  a  professional 
man  as  to  the  nature  of  the  motion.  The 
same  principle  exactly  applied  to  petitions. 
The  New  Orders  had  substituted  the  soli- 
citor of  the  party  for  the  six  derk;  and 
there  was  now  a  solicitor  acting  for  the 
plaintiff.  Under  these  circumstances,  the 
plaintiff  could  not  now  go  on  with  the  petition. 
Mr.  Perry,  the  pauper,  insisted  that  he 
was  entitled  to  be  heaid. 

KvioHT  Bruce,  V.C. — The  plaintiff  sues 
ffi  formd  pauperi9 — a  situation  in  which,  by 
the  laws  of  this  country,  a  party  is  allowed 
certain  advantages,  which  are,  however, 
accompanied  by  labilities  and  disadvantages. 
The  Court  requires  that  notices  of  motions 
shall  be  signed  by  some  authorized  party 
employed  by  the  suitor.  The  practice  is 
founded  on  these  principles — that  the  parties 
are  not  on  an  equal  footing  in  regard  to 
pecuniary  considerations ;  and  the  Court 
requires  professional  sanction  to  interlocu- 
tory applications,  in  order  to  guard  against 
useless  Utigation,  vexatious  proceedings,  and 
needless  expenditure  of  the  public  time; 
such  sanction  to  be  given  by  a  recognized 
professional  agent  responsible  to  the  Court. 
As  I  understand  the  principles  of  the  cases, 
they  are  as  applicable  to  petitions  as  motions. 
What  is  required  is,  the  sanction  of  a  recog- 
nized professional  agent,  and  whether  that 
sanction  is  given  by  signature  or  otherwise 
can  make  no  difference.  I  have  no  means 
of  knowing  whether  the  points,  made  in  the 
petition,  might  or  might  not  have  been  as 
well  raised  by  motion;  and  it  would  be 
strange  if  I  were  bound  to  attend  to  them 
in  one  form,  and  not  bound  to  do  so  in  the 
other.  The  question  now  is,  is  the  petitioner 
within  the  rule  ?  He  has  had  counsel  and 
a  six  clerk  assigned  him,  when  that  was 
the  practice  of  the  Court,  and  he  has  had 
the  benefit  of  them.  If,  but  for  the  New 
Orders  regulating  the  practice  of  the  Court, 
this  application  must  have  been  signed  by  a 
six  clerk,  it  would  be  no  very  just  construc- 
tion of  those  Orders,  to  hold  Uiat  the  defen- 
dant should  be  deprived  of  that  protection 
which  he  formerly  enjoyed,  without  any  other 
protection  being  substituted.   If  I  held  that 


this  petition  could  be  heard  in  this  state,  t 
should,  in  effect,  hold  that  the  defendant 
should  be  deprived  of  such  substituted  pro- 
tection. Taking  these  matters  into  consi- 
deration, and  considering  also  that  at  the 
time  of  the  decree,  and  since  the  decree,  the 
plaintiff  has  been  represented  by  a  solicitor ; 
that  such  solicitor  has  appeared  for  him  in 
the  Registrar's  ofSce,  the  Master's  office, 
and  in  the  Court ;  that  he  has  not  been  either 
discharged  by  the  plaintiff,  or  disdiaiged  by 
the  Court;  I  must  declare  that  the  petition 
cannot,  in  its  present  state,  be  heard. 


.} 


YOUNG  «.  ENGLISH. 


M.R. 
Nov.  6;  Dec.  22. 

Costs — Solicitor'^-Lien —  Witness. 

Where  a  replication,  filed  to  the  defen- 
dants answer,  is  withdrawn,  and  he  is  ex- 
amined  as  a  witness  by  the  plaintiff  in  the 
cause,  his  answer  is  to  he  taken  as  true,  and 
he  is  entitled  to  his  costs  of  the  suit, 

A,  being  entitled  to  a  leasehold  house,  in 
mortgage  to  B,  with  whom  the  title-deeds  and 
indenture  of  lease  had  been  deposited  by  A^ 
induced  B.  to  intrust  him  with  the  possession 
thereof,  on  pretence  that  he  had  an  advan^ 
tageous  opportunity  of  selling  the  house,  and 
that  he  wished  to  afford  the  proposed  pur^ 
chaser  an  opportunity  of  examining  the  deedsm 
A.  delivered  the  deeds  to  his  solicitor  C, 
and  desired  him  to  proceed  to  complete  a 
contract  for  the  sale  of  the  house  to  D,  but 
never  disclosed  to  C.  the  means  by  which  he 
obtained  possession  of  the  deeds  :-^Held, 
that  C,  was  entitled  to  claim  a  lien  on  the 
deeds  in  respect  of  his  costs,  relating  to  the 
sale  to  D. 

The  plaintiff  was  equitable  mortgagee,  for 
the  sum  of  800/.  and  interest,  of  a  leasehold 
house  and  premises,  situate  in  St.  James's 
Street,  formerly  known  as  the  St.  James's 
Hotel,  which  were  vested  in  the  defendant 
English,  for  the  residue  of  a  term  of  years. 
English,  in  November  1840,  contracted  to 
sell  the  house  and  premises  to  the  tnuteea 
of  the  Conservative  Club  for  the  sum  c£ 
1,150/.,  and  inmiediately  afterwards  called 
on  the  defendant  Walker,  and  informed  him 
that  he  should  require  his  assistance  in  the 
business,  who  thereupon  apprised  English 
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of  the  necessity  of  Laiing  possession  of  the 
lease  and  title-deeds  to  enable  him  to  com- 
plete the  contract,  when  English  promised 
to  procure  the  same.  200^.,  part  of  the 
800/.,  was  paid  by  English  to  the  plaintiff, 
who  remained  a  creditor  of  English's,  for 
the  sum  of  600/.,  and  also  in  respect  of 
wines  and  spirits  supplied  to  English  in  his 
business  of  an  hotel-keeper.  English  ap- 
plied, on  false  pretences,  for  a  loan  of  the 
lease  and  title-deeds  for  two  or  three  days 
to  the  plaintiff's  agent,  who  placed  them  in 
English's  hands,  on  his  written  undertaking 
to  return  them  within  three  days.  English 
immediately  took  the  deeds  to  the  defendant 
Walker,  who  prepared  an  abstract  of  title  to 
the  leasehold  premises,  and  ddivered  the 
same  to  the  solicitors  of  the  trustees  of  the 
Conservative  Club,  pursuant  to  English's 
directions.  On  the  1  dth  of  November  1 840, 
the  plaintiff's  agent  wrote  to  the  defendant 
Walker,  requiring  an  acknowledgment  of 
his  possession  of  the  deeds,  and  an  imme- 
diate undertaking  for  the  return  thereof  on 
demand,  to  which  the  defendant  Walker 
returned  an  unsatisfactory  answer  on  the 
following  day.  English  purposely  misled  the 
defendant  Walker,  by  telling  him  that  he  had 
satisfied  the  plaintiff,  and  that  he  had  agreed 
with  the  plaintiff  that  the  sale  of  the  premises 
should  be  completed,  English  paying  the 
plaintiff  300/.  The  defendant  Walker  pro- 
ceeded to  the  completion  of  the  contract  en- 
tered into  between  English  and  the  trustees  of 
the  Conservative  Club,  without  regard  to  the 
plaintiff's  claim  to  the  deeds  as  such  equit- 
able mortgagee  as  aforesaid.  The  contract 
was  afterwards  completed,  SOO/.,  part  of  the 
purchase-money,  was  paid  to  English  by 
the  trustees,  die  purchasers,  on  receiving 
the  defendant  Walker's  undertaking  to  de- 
liver the  deeds  to  them  on  the  execution  of 
the  assignment  of  the  premises,  which  the 
defendant  Walker  only  agreed  to  upon  the 
assurance  of  English,  that  the  plaintiff  had 
been  previously  arranged  with  and  satisfied 
by  him ;  that  sum  was,  on  receipt  thereof, 
immediately  handed  over  to  the  plaintiff  by 
English,  and  the  purchasers  were  let  into 
possession  of  the  premises ;  the  instalments 
of  300/.  and  550/.  then  remained  to  be  paid 
-to  English,  who  subsequently,  on  the  re- 
ceipt of  the  first  of  those  sums,  absconded, 
and  quitted  the  country,  and  was  afterwards 
made  a  bankrupt.     The  defendant  Walker, 


by  his  answer,  stated,  that  English  was 
indebted  to  him  in  a  considerable  amount 
for  law  charges  and  disbursements,  in  rela- 
tion to  the  said  contract  entered  into  between 
English  and  the  trustees  of  the  Conservative 
Club ;  and  also  in  a  further  sum  for  general 
business  done  by  him,  as  the  attorney  and 
solicitor  of  English,  for  the  whole  of  which 
he  claimed  a  lien  on  the  lease  and  title- 
deeds,  and  on  the  unpaid  portion  of  the 
purchase-money ;  and  he  furdier  stated,  that 
when  the  deeds  were  delivered  to  him  he 
had  no  knowledge  of  the  pre-existing  claim 
of  the  plaintiff,  until  his  receipt  of  the  letter 
of  the  plaintiff's  solicitor  of  the  13th  of 
November  1840.  The  replication  to  the 
defendant  Walker's  answer  had  been  with- 
drawn, and  the  plaintiff  had  examined  him 
as  a  witness. 

One  of  the  questions  in  the  cause  was, 
whether  the  sum  of  800/.,  received  by  the 
plaintiff  firom  English,  ought  not  to  be  car- 
ried to  the  business  account  of  the  plaintiff 
with  English,  in  respect  of  wines  and  spirits 
supplied  to  him  by  the  plaintiff.  The  other 
question  was,  as  to  the  extent  of  the  lien,  if 
any,  claimed  by  the  defendant  Walker  on 
the  indenture  of  lease  and  title-deeds  in  his 
possession. 

For  the  defendant  Walker  it  was  con- 
tended, that  the  plaintiff,  having  examined 
him  as  a  witness,  could  have  no  decree 
against  him ;  that  his  lien  extended  to  his 
general  bill  of  costs  against  English ;  that 
as  regarded  the  300/.  paid  to  the  plaintiff 
by  English,  it  had  clear  reference  to  the 
purchase  transaction,  as  appeared  from  the 
answer  of  Walker,  who  was,  under  the  eir- 
cumstances,  also  entitled  to  his  costs  of  the 
suit,  and  also  to  a  declaration  in  his  favour 
of  his  right  to  hold  ^e  deeds  as  alien  for  sU 
the  costs  due  to  him  from  English. 

For  the  defendants  the  assignees  of  Eng- 
lish, it  was  contended,  that  the  plaintiff's 
solicitors  were  in  &ult,  in  not  having  given 
early  intimation  to  the  purchasers,  the  trus- 
tees of  the  Conservative  Club,  of  die  manner 
in  which  possession  had  been  obtained  by 
English  of  the  title-deeds ;  that  the  prindpid 
part  of  the  purchase-money  of  1,150/.  had 
reference  to  the  business  and  good-will 
thereof,  and  not  to  the  lease,  which  actually 
expired  in  September  1842. 

For  the  plaintiff,  it  was  argued,  that  he 
was  entitled  to  a  decree  against  the  defen- 
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dant  Walker,  so  fieir  as  the  decree  was  sup- 
ported by  other  evidence  than  that  giyen  by 
the  defendant  Walker ;  that  Walker  himself 
asked  for  a  declaration  of  the  Court  in  re- 
spect of  his  lien  for  his  general  bill  of  costs, 
and  therefore  could  not  be  allowed  to  insist 
that  the  plaintiff  should  not  have  a  declara- 
tion of  the  Court  in  his  favour ;  and  if  the 
Court  were  to  make  a  decree,  it  must  be 
according  to  the  evidence  as  it  appeared  in 
the  cause  ;  that  if  the  sale  were  directed  to 
be  completed,  the  plaintiff  could  only  be 
required  to  pay  the  costs  of  the  proceedings 
taken  in  respect  of  it,  and  not  liie  costs  in- 
curred in  respect  of  the  defendant  Walker's 
claim  of  a  lien  for  his  general  costs  against 
English. 

The  Master  of  the  Rolls,  previously 
to  the  reply,  observed,  that  the  mortgage  of 
the  plaintiff  was  still  in  existence,  and  must 
be  so  considered  in  the  decision  of  the  case. 

Mr,  Pemberton  Leigh  and  Mr,  BagahawCf 
for  the  plaintiff,  cited — 

EllU  v.  Deane,  3  Mol.  53. 
Nightingale  v.  Dodd^  Ambl.  588,  and 

note  (1 )  to  that  case. 
DanielVs  Chanc.  Prac.  vol.  2,  p.  451. 
Bhnden  v.  Desart,  2  Dru.  &  War.  405. 
Murray  v.  Shadwell,  2  Yes.  &  Bea.  403. 

Mr,  Ooodeve,  for  the  defendant  Walker, 
cited  Bernard  v.  Drought  (1). 

Mr,  O,  Turner  appeared  for  the  trustees 
of  the  Conservative  Club ;  and 

Mr,  KindersUy,  for  the  assignees  of 
English. 

The  Master  of  the  Rolls,  after  stating 
the  &cts,  said,  that  the  defendant  Walker's 
answer,  under  the  circumstances,  must  be 
taken  as  true ;  and  that  he  was  entitled  to 
his  costs  of  the  suit :  that  it  had  been  con- 
tended on  his  behalf,  that  he  was  also  enti- 
tled to  a  lien  on  the  title-deeds  in  his  pos- 
session, as  well  in  respect  of  his  general  costs 
against  the  defendant  English,  as  of  his 
costs  relating  to  the  contract  for  purchase  of 
the  leasehold  premises;  but  that  he  was  of  opi- 
nion that  the  defendant  Walker  could  claim 
only  a  lien  in  respect  of  his  costs  incurred 
in  and  about  the  contract  for  purchase :  that 

(1)  I  Mol.  38. 


to  allow  the  defendant  Walker  to  extend  his 
lien  to  the  costs  generally  due  to  him  from 
English,  would  be  enabling  him  to  profit  by 
the  fraud  of  his  client  English,  and  that  too 
in  a  case  where  a  little  attention  would  have 
made  him  acquainted  with  all  the  existing 
facts.  His  Lordship  directed  an  account  to 
be  taken  of  what  remained  due  to  the  plain- 
tiff in  respect  of  his  equitable  mortgage,  he 
giving  credit  for  the  sum  of  3002.  paid  to 
him  by  English  in  the  month  of  November 
1840,  and  the  taxation  of  the  defendant 
Walker's  costs  of  the  suit ;  and  ordered,  on 
such  costs  being  taxed  and  paid,  together 
with  the  costs  due  to  him  in  respect  of  the 
contract  and  purchase,  that  the  deeds  be 
delivered  up  by  him  to  the  trustees  of  the 
club. 


M.R.     \ 
Oec.  7.   / 


ALCOCK  V.   8L0PER. 


Dec, 

Practice, — Deposit  of  Deeds. 

Certain  deeds  were  ordered  on  decree  to 
he  deposited  in  the  Master* s  office,  A  sup-* 
plemeni<U  biU  having  been  afterwards  filed, 
it  was  movedf  (all  parties  consenting ^J  that 
other  deeds,  admitted  to  he  in  the  defendant » 
possession,  should  he  deposited  with  the 
Master,  instead  of  with  the  clerk  of  the  re-- 
cords  and  writs;  but  the  Court  declined  to 
make  the  order. 

Mr,  Kindersley  moved,  on  behalf  of  the 
plaintiff,  in  a  supplemental  suit,  that  certain 
deeds  and  documents,  relating  to  an  estate 
the  subject  of  the  suit,  and  admitted  by  the 
defendant  to  be  in  his  custody,  might  be 
deposited  in  the  Master's  office,  instead 
of  being  left  with  the  clerk  of  the  records 
and  writs,  under  the  usual  order.  Several 
deeds  relating  to  the  same  estate  had  been 
already  deposited  in  the  Master's  office,  pur- 
suant to  a  decree  of  the  Court  in  the  original 
suit. 

Mr,  Pemberton  Leigh  consented  on  behalf 
of  the  defendant ;  but-— 

The  Master  of  the  Rolls,  after  observ- 
ing that  he  saw  no  reason  for  any  variation 
from  the  ordinary  practice,  refused  the 
motion. 
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THOMAS  V,  OWYN. 


Dec. 

Infant — Guardian — Orders — 2nd  of  Ge- 
neral Orders  oflUk  April  1 842 — Answer. 

Where  the  practice  requires  a  solicitor  to 
he  appointed  as  guardian  to  put  in  the  answer 
of  an  infant  defendant,  the  Court  will  ap^ 
point  a  solicitor  of  its  own  nomination. 

Mr,  Piggott  moved  in  this  case,  under  the 
2nd  of  the  General  Orders  of  the  llth  of 
April  1842(1),  that  A.  B,  a  solicitor  not 
interested  in  the  cause,  might  he  appointed 
the  guardian  of  J.  T,  an  infant  defendant,  for 
the  purpose  of  putting  in  his  answer.  The 
infant  had  appeared,  and  service  of  the  pre- 
sent notice  of  motion  had  heen  made  on  the 
mother  of  the  infant,  with  whom  he  was 
living.  The  time  for  answering  had  expired ; 
the  father  of  the  infant  had  recently  died ; 
and  there  was  no  testamentary  guardian. 

The  Master  of  the  Rolls  said  he  would, 
out  of  court,  appoint  a  solicitor  of  his  own 
nomination  as  guardian,  to  put  in  the  infiEuit*s 
answer. 


M.R.     \ 
Dec.  8.    / 


SIMPSON  V.  BARTON.* 


Contempt— \   Will.  4.  c.  ZQ.  s.  15.— 

Time. 

The  2nd  rule  of  the  I5th  section  of  the  act 
1  Wiil.  4.  c.  36,  was  intended  for  the  benefit 
of  the  plaintiff;  and  the  twenty-eight  days 
herein  mentioned  is  not  extended  by  the  ISth 
rule ;  and  the  plaintiff  need  not  wait  till  the 
expiration  of  two  calendar  months  before 
bringing  up  a  defendant  in  contempt,  for  the 
purpose  of  having  the  biU  taken  pro  confesso 
against  him. 

The  Master  of  the  Rolls  held,  in  this 
case,  that  the  2nd  rule  of  the  15th  section  of 
the  act  1  Will.  4.  c.  S6,  was  intended  for  the 
henefit  of  the  plaintiff;  that  hy  the  13th 
rule  of  that  section,  it  was  not  intended  to 
extend  the  twenty-eight  days  mentioned  in 
the  2nd  rule ;  and  that  the  plaintiff  need  not 
wait  until  the  expiration  of  two  calendar 
months  before  bringing  up  the  defendant,  a 

(1)  Ord.  Can.  197. 
*  £x  relatione. 


JOHNSON  V.  JOHNSON. 


prisoner  in  contempt  for  not  answering,  for 
the  purpose  of  having  the  bill  taken  pro 
confesso  against  him. 

Mr.  Elderton  moved  in  this  case  to  take 
the  biU  pro  confesso. 

WiGRAM,  V.C.I 

Nov.  8,13.    / 

WiVr^X  Vict.  c.  26,  Construction  of— 
Devisee  dying  in  lifetime  of  Testator  leaving 
Issue. 

The  testator,  by  his  will,  gave  to  his  son 
Michael,  estate  A ;  to  his  son  Henry,  estate 
B ;  and  to  his  son  Edmund,  estate  C.  Mi* 
chael  died  in  the  Itfetime  of  the  testator^ 
leaving  issue,  and  by  his  will  devised  and 
bequeathed  all  his  real  and  personal  pro^ 
perty  upon  certain  trusts  : — Held,  that  the 
SSrd  section  of  1  Vict,  c.  26.  saved  the  de- 
vise to  the  devisee  himself,  and  not  to  his  issue 
independently  of  him;  and  therefore,  the 
benefits  given  to  Michael  under  the  will  of 
his  father,  were  operated  upon  and  passed 
by  the  wUl  of  Michael  in  the  same  way  as  if 
he  had  survived  the  testator ;  the  fiction  in-' 
troduced  by  the  SSrd  section  being  intended 
to  apply  to  the  other  clauses  of  the  act. 

Robert  Johnson,  the  testator,  by  his  will  gave 
as  follows :  "As  concerning  all  that  my  mes- 
suage at  M,  I  give  and  devise  the  same,  sub- 
ject to  any  sum  of  money  that  maybe  chaiged 
thereon  (if  any),  at  the  time  of  my  decease, 
unto  my  son,  Michael  P.  Johnson,  his  heirs 
and  assigns,  for  ever.  And  as  and  concern- 
ing the  messuage  wherein  I  now  dwell,  &c., 
I  give  and  devise  the  same  unto  my  son, 
Henry  Johnson,  his  heirs  and  assigns,  sub- 
ject, nevertiieless,  to  the  terms  and  condi- 
tions upon  which  I  hold  the  same.  And  as 
and  concerning  all  those  five  messuages  at 
L,  with  the  appurtenances,  I  give  and  de- 
vise the  same  unto  my  son,  Edmund  John- 
son, his  heirs  and  assigns,  for  ever.  And  as 
and  concerning  my  household  goods,  &c., 
and  all  other  my  personal  estate,  not  before 
disposed  of,  I  give  and  bequeath  the  same, 
and  every  part  thereof,  unto  my  sons,  Mi- 
chael P.  Johnson,  Henry  Johnson,  and 
Edmund  Johnson,  to  be  divided  between 
them,  share  and  share  alike,  subject  to  the 
payment  thereout  of  all  my  just  debts,"  &c. 
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And  the  testator  appointed  his  said  three 
sons  joint  executors  of  his  will. 

The  testator  died  on  the  29th  of  August 
1842,  and  his  will  was  proved  by  Henry 
Johnson  and  Edmund  Johnson.  Michael  P. 
Johnson  died  in  July  1842,  in  the  lifetime 
of  the  testator,  leaving  his  widow,  the  defen- 
dant, Frances  Johnson,  encetnte  of  the  infant 
defendant,  Frances  Payne  Johnson,  and,  by 
his  will,  devised  and  bequeathed  all  his  real 
and  personal  estate  to  his  widow,  upon  cer- 
tain trusts,  &c. 

The  question  was,  whether,  by  force  of 
the  statute  1  Vict.  c.  26.  ss.  3,  24,  33,  the 
devise  and  bequest  to  Michael,  under  the 
will  of  his  £&ther,  took  effect;  and,  secondly, 
if  it  did,  whether  the  estate  so  given  was 
operated  upon  by  the  will  of  Michael. 

Mr.  RwmUy  and  Mr,  Rolty  for  the  plain- 
tiffii,  Henry  and  Edmund  Johnson,  con- 
tended, that  the  share  given  to  Michael  P. 
Johnson  by  the  will  of  his  father  had  lapsed ; 
and  that  if  it  were  not  lapsed,  it  would  de- 
volve upon  the  issue,  and  could  not  be  ope- 
rated upon  by  the  will  of  Michael. 

Mr.  Walker  and  Mr.  Weld,  for  the  widow 
and  executor  of  Michael  P.  Johnson,  con- 
tended, that  the  portion  given  by  the  father's 
will  became  to  all  intents  and  purposes  the 
property  of  their  testator,  so  as  to  pass  by 
his  will.  The  act  did  not  require  that  the 
issue  should  be  bom  at  the  time  of  the  tes- 
tator's death. 

Mr.  K.  Parker  and  Mr.  Bacon,  for  the 
infant,  Frances  P.  Johnson,  contended,  that 
she  took  by  substitution  for  her  £Either ;  that  as 
the  bequest,  by  the  late  statute,  was  directed 
to  take  effect  as  though  the  death  of  the 
legatee  had  happened  after  the  testator's 
decease,  it  must  take  effect  in  favour  of  the 
legatee's  issue. 

WiGRAM,  V.C. —  Independently  of  the 
point  raised  upon  the  3rd  and  24th  sections, 
I  do  not  think  it  possible  to  raise  a  question 
upon  the  construction  of  the  act.  If  you 
take  the  words  of  the  act  independently  of 
the  consequences,  and  distinguish  them,  Uiey 
will  not  be  found  so  unreasonable  as  to  raise 
a  doubt  upon  their  j^rtnul  fade  effect.  It  is 
highly  probable  that  a  father  may  mean  to  give 
a  provision  to  each  of  his  children  who  may 
survive  him,  or  who,  dying  in  his  lifetime,  may 
leave  a  £unily  alive  at  his  (the  testator's) 
death.  If  any  of  his  children  leaves  a  &mily  to 


be  provided  for,  he  may  mean  to  give  to  such 
child  the  power  of  regulating  between  the 
members  of  his  feimily  what  they  should 
take,  just  as  he  would  have  done  had  he 
survived  the  testator.  That  is  a  rational  and 
probable  purpose ;  so  that  the  mere  fact  of 
a  child  dying  in  his  lifetime  shall  not  prevent 
him  horn  regulating  the  mode  in  wluch  his 
children  should  take.  The  words  of  the 
33rd  section  are,  *'  that  such  devise  or  be- 
quest shall  not  lapse."  If  the  section  had 
stopped  there,  it  might  have  been  open  to 
argument  what  was  its  meaning.  But  even 
then  I  should  have  said  that  it  was  obviously 
intended  to  carry  out  the  intention  which  I 
have  supposed.  But  the  act  goes  on  to  say, 
that  the  bequest  '*  shall  take  effect" ;  thus 
affirmatively  expressing  what  was  meant  by 
the  enactment  that  the  devise  should  not 
lapse ;  because  it  says,  that  the  intention  of 
the  testator  himself  shall  take  effect  in  the 
same  manner  as  though  the  legatee  had  died 
immediately  after  the  death  of  the  testator. 
It  comes  to  this,  then,  that  this  bequest  itself 
to  the  son  is  to  take  effect  as  if  the  son  had 
died  after  the  testator.  The  next  question 
is,  as  to  the  consequences  of  this ;  which  are 
the  same  as  if  the  law  was  to  be  applied  to 
a  case  where,  independently  of  this  act,  a 
person  to  whom  the  estate  devolved  had 
happened  to  die  immediately  after  the  death 
of  Uie  other ;  and  the  testamentary  power 
would  attach,  subject  to  a  question  which  is 
raised  in  argument  upon  ^e  24th  clause, 
whether  that  clause,  stating  that  the  will 
shall  operate  from  his  own  death,  will  make 
it  operate  on  property  which  he  acquires  in 
this  way ;  and  which  again  depends  on  this, 
whether  the  property  described  in  the  3rd 
clause  is  property  upon  which  it  will  attach. 

November  13.— Wigram,  V.C— I  stated 
my  opinion,  at  the  conclusion  of  the  aigu- 
ment,  to  be,  that,  upon  the  construction  of 
the  3drd  section  of  the  act,  taken  alone,  a 
legatee  within  that  section  would  take  the 
same  provision  under  his  Other's  will,  and 
the  same  powers  as  incident  to  his  property, 
as  he  would  have  done  had  he  actually 
survived  the  testator ;  and  that  it  was  not 
intended  that  the  issue  of  the  legatee  should 
take  the  bequest  independently  of  him.  The 
existence  of  the  issue  appears  to  me  to  have 
been  the  motive  of  the  provisions  of  the 
legislature,  but  not  the  object.  It  was  argued 
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for  the  issue,  that  if  this  proposition  were 
correct,  yet  in  other  respects  it  was  incor- 
rect, so  fiur  as  it  gave  Uie  legatee  a  testa- 
mentary power  over  his  legacy.  In  support 
of  this  argument,  it  was  said,  that  the  3rd 
section  of  the  act  empowered  parties  to  dis- 
pose by  will  of  such  interests  as  they  had  at 
the  time  of  their  natural  death;  but  it  could 
not  be  construed  to  extend  to  property  which 
did  not  accrue  to  them  until  after  their 
natural  death.  Without  admitting  that  the 
words  of  the  3rd  section,  taken  alone,  do  not 
sufficiently  describe  a  future  accruing  inter- 
est like  Uiat  under  consideration,  I  think, 
upon  the  construction  of  the  whole  act,  a 
testamentary  power  over  the  estate  was  given 
to  the  legatee.  The  3rd  and  24th  sections 
make  the  will  speak  from  the  death  of  the 
testator ;  and  the  33rd  section,  under  the 
circumstances  contemplated  by  that  section, 
in  effect  says,  that  the  child  of  the  testator 
shall  be  taken  to  have  died  upon  a  day  later 
than  his  natural  death.  Being  of  opinion 
that  the  intention  of  the  33rd  section  is  that 
which  I  have  before  expressed,  I  have  no 
doubt  of  the  propriety  of  extending  the  fic- 
tion introduced  by  the  33rd  section  to  the 
other  clauses  of  the  act.  It  occurred  to  me 
during  the  argument,  that  the  construction 
which  I  ought  to  put  upon  the  act  might  be 
aflbcted  by  the  cases  of  Daniel  v.  Dudlei^ 
(1)  and  PaUn  v.  Hills  (2),  and  cases  of  that 
class.  They  are  cases  in  which  a  testator 
has  in  terms  declared,  that  a  legacy  given 
by  his  will,  in  case  of  the  death  of  the 
legatee,  shall  go  to  the  executors  and  admi- 
nistrators, or  to  the  personal  representatives 
of  that  legatee ;  so  that,  in  a  sense,  he  had 
provided  against  a  lapse.  On  referring  to 
the  cases,  however,  it  appears  to  me,  that 
the  Court  has  gone  entirely  upon  the  proba- 
bility of  an  intention  to  be  attributed  to  the 
testator — where  in  terms  he  has  given  the 
l^acy,  in  the  events  I  have  supposed,  not 
to  a  party  himself,  but  to  the  representatives 
of  that  party;  and  not,  as  in  this  case,  where 
the  legacy  is  expressly  saved  to  the  party 
himself.  I  thought  it  right  to  see  those 
cases,  that  it  might  nqt  be  supposed  that  I 
had  overlooked  tiiem.  I  think  that,  for  all 
purposes,  the  fiction  introduced  by  the  d3rd 


(I)  I  Phil.  1. 

(2j  1  Myl.  &  K.  470  ^  8.  c.  2  Law  J.  Rep.  (n.8.) 
CbiDc.  142. 


section,  as  to  tiie  time  of  the  party's  death, 
was  intended  to  apply  to  all  cases  of  testa- 
mentary disposition. 


8.       ( 


ATTORNEY  OBNERAL  V, 
PARGETER. 


New  Series,  XIIL-i-CHAMc. 


M.R 
1843 
Jan.  24 
Feb. 

Charity — Informationrr-Charittf  Estate — 
Breach  of  Trust — Husbandry  Lease,  Con- 
struction— Costs. 

In  1695,  certain  charity  lands,  situate  in 
a  mining  district,  were  demised  by  trustees 
for  a  term  of  200  years,  at  a  fixed  annual 
rent  of  lAL  3«.  No  other  consideration  was 
paid,  and  there  was  no  surrender  of  any 
former  lease,  neither  did  the  lessee  subject 
himself  to  any  obligations  to  build  or  expend 
money  on  the  land ;  bv4  he  covenanted  to  pay 
the  reserved  rent,  to  keep  the  buildings  'and 
fences  in  good  and  tenantable  repair,  and  to 
use  upon  the  premises  the  hay,  S^c,  and  the 
soil  and  compost  which  arose  thereon,  and  to 
manure  the  premises  in  a  good  and  husbandly 
manner.  There  was  an  exception  in  the 
grani  of  the  mines  and  quarries  of  coalSf 
ironstone,  and  other  stone  aUd  minerals,  with 
liberty  for  the  trustees  to  search  and  get  the 
same ;  and  also  an  exception  of  the  game, 
with  liberty  for  three  of  the  trustees  and  their 
servants  to  hawk  and  hunt  upon  the  premises. 
The  founder  of  the  charity,  by  his  will,  dated 
in  the  year  1671,  devised  the  demised  lands 
to  certain  persons,  in  trust  for  charitable  pur^ 
poses,  whom  he  called  in  his  will  **  feoffees,** 
instead  of  devisees  or  trustees.  On  a  painted 
portrait  of  the  founder,  suspended  in  the 
dining-room  of  the  hospital,  the  date  of  which 
did  not  satisfactorily  appear,  was  the  follow- 
ing  inscription,  in  gold  letters  : — *'  It  is  my 
will  and  earnest  desire,  that  you  suffer  not, 
through  any  neglect  or  unfaithfulness,  this 
house,  or  the  means  thereunto  settled  in  you, 
to  bedisposed  of  otherwise  than  is  expressed  in 
the  settlement  thereof.**  In  the  lease,  the  de- 
visees were  described  as  **^ru8tees  or  feoffees,*' 
or  ** feoffees  or  trustees** : — Held,that  the  grant 
of  the  lease  was  a  breach  of  trust,  and  must 
be  set  aside  ;  but  the  account,  under  the  cir- 
cumstances, was  directed  to  be  taken  only 
from  the  filing  of  the  information. 

Held,  also,  that  the  defendant  must  pay 
the  costs  of  the  information,  application 
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having  been  niade  to  him,  ffrevimuly  to  the 
institution  thereof,  to  consent  to  the  cancelling 
of  the  existing  lease,  and  the  acceptance  of  a 
new  lease  at  a  fair  rent,  which  was  declined 
by  him, 

Semble — If  the  lease  had  been  granted 
according  to  the  mode  of  letting  adopted  and 
acted  upon  by  the  trustees  at  the  date  of  the 
lease,  a  custom  could  not  have  been  considered 
to  have  been  established  which  would  have 
justified  the  trustees  in  alienating  the  charity 
estate,  by  granting  leases  similar  to  the  one 
in  question. 

The  inforroation  was  filed  by  the  Attorney 
General,  at  the  relation  of  Lord  Foley  and 
other  persons,  as  trustees  of  the  charity  in 
this  case,  against  Thomas  Pargeter,  to  set 
aside  a  lease  of  charity  lands,  granted  in 
1695,  for  a  period  of  200  years,  to  a  Mr. 
Parkes,  and  which  had,  for  some  time  past, 
been  vested  in  the  defendant.  The  charity 
was  founded  in  the  year  1671,  by  Thomas 
Foley,  who,  by  his  unll,  dated  in  die  month 
of  January  167 1 ,  devised  and  bequeathed  to 
Robert  Foley,  and  to  the  testator's  three 
sons,  Thomas  Foley,  Paul  Foley,  and  Philip 
Foley,  and  to  William  Joliff  and  divers 
other  persons,  ^*  All  that  house,  school,  or 
hospital  that  he  had  lately  built  near  Stour- 
bridge, in  the  county  of  Worcester,  and 
whidi  was  then  inhabited  by  sixty  poor 
boys,  and  all  buildings,  courts,  curtilages, 
and  gardens  nigh  or  adjoining  thereunto, 
and  Ihe  whole  parcel  of  land  on  part  whereof 
the  same  house,  school,  or  hospital,  build- 
ings, courts,  curtilages,  and  g^urdens  then 
stood,  or  were  made  or  built,  and  aU  mes- 
suages, lands,  tenements,  and  hereditaments 
in  the  parish  of  Old  Swinford  and  Dudley, 
which  were  not  by  him  settled  on  his  eldest 
son  Thomas,  upon  his  marriage,  and  all 
that  his  manor  of  Pedmore,  in  the  county 
of  Worcester,  and  all  his  other  messuages, 
lands,  tenements,  and  hereditaments  what- 
soever in  the  parish  of  Pedmore,  and  all  his 
messuages,  lands,  tenements,  and  heredita- 
ments then  in  tht  occupation  of  Francis 
Hill  and  William  Lowe,  or  either  of  them, 
their  or  either  of  their  under-tenants  or 
under-tenant,  assigns  or  assign,  and  situate  in 
the  parish  of  Hales  Owen,  in  the  county  of 
Worcester."  The  testator  then  bequeathed 
to  the  same  trustees,  '*  all  his  leases  of  lands, 
tenements,  and  hereditaments  in  the  parish 


of  Old  Swinford,  and  also  all  the  sum  of 
2,000/.,  to  be  paid  within  one  year  after  his 
decease,  Mid  as  soon  as  might  be,  to  be  laid 
out  in  the  purchase  to  them,  or  the  survivors 
of  them,  and  their  heirs  and  assigns  for  ever, 
of  lands,  tenements,  and  hereditaments,  of 
as  good  yearly  value,  and  within  as  few 
miles  of  the  said  school  or  hospital,  as  might 
be  well  procured.  And  his  will  was,  that 
all  such  lands,  tenements,  and  heredita- 
ments, as  should  be  therewith  so  pur- 
chased, as  also  all  and  every  the  manor, 
messuages,  houses,  lands,  tenements,  an- 
nuities, or  rents,  leases,  and  hereditaments, 
which  he  gave  and  bequeathed  to  the  seve- 
ral persons  thereinbefore  named,  and  to 
their  heirs  and  assigns,  or  otherwise  as  afore- 
said, should  for  ever  thereafter  be  employed 
as  well  unto  and  for  such  maintenance  and 
education  and  placing  forth  sixty  poor  boys, 
and  in  such  mantaer  as  he  should  direct  for 
the  maintaining,  educating,  and  placing  forth 
of  the  same  poor  boys,  the  repairing  the  said 
house,  school,  or  hospital,  and  other  build- 
ings by  him  given  and  bequeathed  as  therein 
mentioned,  and  the  ordering  and  managing 
of  the  said  manor,  messuages,  lands,  tene- 
ments, and  hereditaments,  and  all  matters 
them  concerning ;  and  in  all  cases  wherein 
his  directions  should  fail,  his  will  was,  that 
all  the  matters  concerning  the  premises 
should  be  from  time  to  time  ordered  by  and 
at  the  discretion  of  the  aforesaid  several 
persons,  their  heirs  and  assigns,  or  the  major 
part  of  them,  for  the  better  and  continual 
maintaining  and  educating  the  aforesaid  poor 
boys  in  the  afdresaid  house,  school,  or  hos- 
pital, and  placing  forth  of  the  same  boys,  at 
such  times  as  they  should  be  therefore  fit. 
And  his  will  and  desire  was,  that  the  said 
feoffees,  when  their  number  should  be  les- 
sened or  decreased  to  fifteen  or  under  that, 
then  the  surviving  feoffees,  or  the  greater 
number  of  them,  should  elect  or  choose 
others,  whom  they  should  think  fit  or  most 
meet  for  the  ofiice,  from  the  towns  and 
parishes  that  the  deceased  died  out  of  and 
were  chosen  for :  provided  always,  and  his 
meaning  was,  that  the  heirs  male  of  his 
aforesaid  three  sons,  Thomas,  Paul,  and 
Philip  Foley,  should  for  ever  succeed  and 
continue  to  h^  feoffees  therein,  to  all  intents 
and  purposes.'* 

The  testator  died  about  the  year  1677. 

Part  of  the  premises  devised  to  the  trus- 
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tees,  called  the  Oldnall  estate,  which  con- 
sbted  of  about  twenty-eight  acres,  and  a 
house  and  premises  in  the  parish  of  Hales 
Owen,  in  the  county  of  Worcester,  was  spe- 
cifically described  in  the  wiU.  The  trustees, 
after  the  death  of  the  testator,  entered  into 
possession.     The  first  appointment  of  new 
trustees  took  place  in  the  year  1683.     On 
the  28th  of  September  1695,  the  new  tms^ 
tees  granted  a  lease  (which  was  now  sought  to 
be  set  aside)  to  Mr.  Parkes,  by  the  description 
of  William  Parkes,  of  Oldnall,  in  the  parish 
of  Hales  Owen,  in  the  county  of  Worcester, 
nailer,  of  the  messuages  or  tenements  and 
lands  situate  in  the  parish  of  Hales  Owen, 
and  thereinbefore  particularly  described,  ex- 
cepting, however,  out  of  such  demise  a  bam, 
oontaining  three  bays,  with  the  fold-yard 
thereto  adjoining,  then  lately  in  the  occu- 
pation of  G^rge  Elcock,  and  then  in  the 
occupation  of  John  Hill ;  and  excepting  a 
parcel  of  land  called  the  New  Tnnage,  with 
that  part  of  the  shop  or  dose  whereon  stood 
some  shops  then  lately  re-built  by  the  said 
John  Hill,  and  then  also  in  his  possession, 
all  of  which  last-mentioned  premises  were 
theretofore  reckoned  as  part  of  the  said  lands 
mentbned  to  be  by  the  lease  demised  to  the 
said  William  Parkes,  and  had  been  then 
hitely  divided  or  separated  by  agreement 
between  William  Parkes  and  John  Hill ;  and 
also  excepting,  in  manner  therein  mentioned, 
all  trees,  and  all  mines  and  minerals,  and 
game  in  ox  upon  the  premises ;  to  have  and  to 
hold  all  the  said  premises  therein  mentioned 
to  be  thereby  demised,  with  the  appurtenances, 
(except  as  before  excepted,)  unto  the  said 
William  Parkes,  his  executors,  administra- 
tors, and  assigns,  from  the  date  thereof  unto 
the  end  of  the  term  of  200  years  from  thence 
next  ensuing  and  fully  to  be  complete  and 
ended,  yiel^ng  and  paying  therefore  j&om 
thenceforth,  at  or  in  the  hall  of  the  said 
house,  or  school,  or  hospital,  the  yearly  sum 
of  141.  Ss.,  on  the  29th  of  September  and 
on  the  26th  of  March  in  every  year,  by  even 
and  equal  portions.     Then  followed  a  pro- 
viso, **  that  the  said  William  Parkes  cove- 
nanted and  granted  to  the  feoffees,  or  to  the 
govemoTB,  and  their  heirs  and  assigns,  that 
he  would  pay  the  said  yearly  rent  of  the  pre- 
mises at  the  days  before  appointed;    and 
that  he,  his  executors,  administrators,  and 
assigns,  should  and  woidd  maintain  and  keep 
all  the  buildings,  hedges,  fences,  and  mounds 


of  or  belonging  to  the  premises,  or  any  part 
thereof,  in  good  and  tenantable  repair,  and 
also  would,  from  time  to  time  during  the  term, 
spend  and  use  all  the  hay,  straw,  and  fodder 
that  should  be  thither  brought  from  other 
place  or  places,  and  also  all  the  dung,  soil, 
and  compost  which  should  thereupon  come, 
arise,  or  be  made  upon  the  premises,  and 
from  time  to  time  use,  manure,  and  employ 
all  and  every  the  premises  in  good  and  hus-^ 
bandly  manner." 

The  &ther  of  the  defendant,  in  1767, 
became  the  purchaser  of  a  portion  of  the 
interest  in  the  estate  in  question,  and  in 
1786  became  the  purchaser,  for  valuable 
consideration,  of  the  remaining  interest  in 
the  lease ;  and  from  that  time  the  father  of 
the  defendant,  or  the  defendant  claiming 
under  him,  had  been  in  the  undisturbed  en- 
joyment of  the  property.  The  present  annual 
vidue  of  the  premises  appeared  from  the  evi-^ 
dence  to  be  about  50/.  to  let ;  but  if  there 
were  mines  of  coal,  &c.  thereunder,  the 
value  to  let  would  be  considerably  dimi- 
nished. The  testator,  Thomas  Foley,  in 
1672,  demised  a  mansion-house  and  lands^ 
sittfkte  near  the  charity  premises,  containing^ 
upwards  of  220  acres,  to  Samuel  Whyle,  for 
200  years,  at  an  annual  rent  of  SOL  2s.  And 
the  trustees  afterwards  granted  other  leases 
of  other  parts  of  the  charity  land  to  other, 
persons,  for  200  years  and  for  longer  terms, 
at  fixed  rents.  Amongst  other  deeds  exe- 
cuted by  the  trustees,  Uiere  was  one  dated 
in  the  year  1731,  in  which  was  contained  a 
recital,  that  it  had  been  agreed  that  no  leaso 
should  at  any  time  thereafter  be  made  to 
any  person,  of  any  of  th^  charity  lands  or 
premises,  for  any  longer  term  than  twenty 
years  absolutely,  or  ninety -nine  years  de-. 
terminable  on  the  deaths  of  one,  two,  or  three 
persons  therein  named,  at  the  most,  and 
commencing  from  the  making  of  such 
lease. 

On  a  picture,  being  a  portrait  of  the 
founder,  suspended  in  the  dining-room  of 
the  hospital  at  Old  Swinford,  was  the  fol- 
lowing inscription,  in  gold  letters : — "  It  is 
my  will  and  earnest  desire  that  you  suffer 
not,  through  any  neglect  or  un&ithfulness, 
this  house,  or  the  means  thereunto  settled 
in  you,  to  be  disposed  of  otherwise  than  is 
expressed  in  the  settlement  thereof.'*  Below 
the  name  of  the  painter  was  the  date  of 
1670.     The  inscription  appeared  to  be  in- 
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dependent  as  well  of  the  painter's  name  or 
date  as  of  the  picture. 

By  a  deed,  dated  the  5th  of  May  1694,  a 
person  of  the  name  of  Cook  conveyed  sixty- 
five  acres  of  land,  closely  adjoining  the  land, 
in  lease  for  200  years,  in  consideration  of 
128.  Sd,  an  acre.  By  another  deed,  dated 
the  7th  of  May  1 694,  forty  acres  of  land  were 
conveyed  for  the  sum  of  44^.,  and  which 
were  situate  within  700  yards  of  the  land  in 
question,  for  200  years.  By  deed  of  the 
24th  of  January  1680,  eighty-three  acres  of 
land  were  leased  for  twenty-one  years,  at 
40/.  per  annum ;  and  that  land  was  within 
500  yards  of  the  land  in  lease.  Other  deeds, 
to  a  similar  effect,  were  also  adduced  as  evi- 
dence for  the  defendant.  Numerous  witnesses 
deposed  to  the  fact  of  part  of  the  premises 
in  question  being  cpvered  with  briars,  bram- 
bles, and  underwood,  and  that  pits  had  been 
sunk  and  mines  of  coal  were  being  worked 
in  a  field  within  a  distance  of  1 37  yards  from 
the  premises  in  question ;  and  that,  accord- 
ing to  the  best  of  their  judgment,  strata  of 
coal  were  lying  under  the  Oldnall  estate. 
None  of  the  depositions  proved  a  knowledge 
of  the  picture,  on  the  part  of  any  of  the  int- 
nesses,  extending  beyond  the  last  fifty  years, 
during  which  time  it  had  been  suspended  in 
the  £ning-room  of  the  hospital  at  Old 
Swinford. 

Mr,  Kindersley  and  Mr,  Spurrier,  in 
support  of  the  information. — The  lease  is  a 
husbandry  lease,  and  upon  the  face  of  it  not 
a  provident  management  of  the  charity  estate 
by  the  trustees ;  and  if  that  be  considered 
as  not  quite  conclusive,  the  onus  lies  on  the 
part  of  the  defendant  to  shew  that  the  grant 
of  the  lease  was  not  an  improvident  manage- 
ment of  the  charity  property.  In  TheAttor^ 
ney  General  v.  Green  (1),  the  lease  was  for 
999  years,  at  a  fixed  rent,  and  the  value  was 
proved  to  be  worth  threefold  the  then  value. 
The  lessee  there  also  covenanted  to  lay  out 
not  less  than  500Z.  in  repairs;  and  Lord 
Eldon,  in  that  case,  says,  ''  It  is  impossible 
that  a  person  taking  in  good  £dth  would  take 
such  a  lease  as  that.  The  difficulty  is,  how 
to  give  a  person  not  taking  in  good  faith  the 
benefit  of  that  situation."  In  The  Attorney 
General  v,  Owen  (2),  it  was  decided,  that  a 
long  husbandry  lease  of  a  charity  estate  could 


(0 
(2) 


6  Ve8.452. 
10  Ibid.  555. 


not  stand  without  proof  of  consideration, 
shewing  that  it  was  fair  and  reasonable,  and 
for  the  benefit  of  the  charity.  In  TheAUor^ 
ney  General  v.  Griffith  (3),  a  long  lease  of  a 
charity  estate,  granted  in  1760,  was  set  aside 
as  a  breach  of  trust,  with  costs,  and  the  ac- 
count was  directed  to  be  confined  to  the  time 
of  filing  the  information ;  and  it  was  there 
held,  that  a  long  lease  was  always  to  be 
presumed  to  be  an  improvident  management 
of  an  estate,  unless  the  contrary  was  proved. 
The  case  of  The  Attorney  General  v.  Lord 
Hotham  (4)  confirms  the  principle  on  which 
the  Courts  proceed,  viz.  that  long  leases  axe 
improvident  and  unreasonable,  and  cannot 
stand  from  their  very  nature ;  and  that  the 
onus  of  proving  that  the  lease  ought  to  stand 
is  on  the  defendant.  In  Ex  parte  Berkhamp* 
stead  Free  School{5),  the  intimation  of  Lord 
Eldon  clearly  was,  that  whether  trustees  had 
or  had  not  an  express  power,  the  Court  would 
controul  them,  if  they  were  acting  according 
to  the  letter  of  the  express  power ;  and  if 
there  had  been  an  improvident  dealing  with 
the  charity  lands,  the  Court  would  not  allow 
it  to  stand.  It  will  be  said,  on  the  other 
side,  that  the  evidence  adduced  shews  a 
strong  reason  to  believe  that  coals  and  day 
were  to  be  found  under  the  premises  com- 
prised in  the  lease ;  and  that  the  grant  of  so 
long  a  term  as  200  years,  was  only  a  fair 
consideration  for  the  probable  injury  at  some 
future  period  to  the  surface  of  the  land  by 
tlie  getting  of  the  coal  and  day ;  but  even  if 
so,  the  defendant  must  satisfy  the  Court 
that  the  increased  duration  of  the  lease  be- 
yond the  ordinary  period  of  twenty-one  years 
was  to  be  taken  as  a  compensation  for  such 
possible  injury ;  and  must  further  shew  that 
such  increased  duration  constituted  no  more 
than  a  fisur  and  proper  compensation  to  the 
lessee  for  the  injury  that  he  might  possibly 
sustain;  and  he  must  also  shew  that  the 
mode  of  awarding  compensation  was  a  proper 
mode,  and  a  provident  dealing  with  the  cha- 
rity property.  But  this  the  defendant  has 
not  even  attempted  to  do.  Then,  previously 
to  the  filing  of  the  information,  an  offer  was 
made  to  the  defendant  to  grant  him  a  new 
lease  of  the  demised  lands  for  twenty-one 
years,  which  he  declined  to  accept.  The 
informant,  therefore,  in  the  due  discharge  of 

(8)  13  Ves.  565. 

(4)  Turn.  &  Russ.  209. 

(5)  2  Vet.  &  Uea.  134. 
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liis  duty,  asks  for  that  relief  which  he  is 
entitled  to,  according  to  the  settled  principles 
of  the  Court,  and  with  costs. 

Mr.  Pemberton  Leigh,  Mr.  O,  Turner^ 
and  Mr.  Harwood,  for  the  defendant. — The 
question  is,  whether  in  the  year  1842,  in 
the  absence  of  all  positive  knowledge  on 
the  part,  either  of  the  informant,  or  the 
trustees,  or  the  defendant,  of  the  circum- 
stances under  which  the  lease  in  question 
was  granted,  the  Court,  at  the  instance  of 
the  successors  of  those  trustees  who  made 
the  lease,  will  now  set  aside  that  instrument 
which  has  lasted,  without  impeachment,  for 
a  period  of  150  years.  The  lease  did  not 
escape  the  attention  of  those  whose  duty  it 
was  to  investigate  the  circumstances  affect- 
ing it;  for  the  trustees,  in  the  year  1731, 
thought  there  were  grounds  upon  which  they 
could  set  aside  the  lease,  but  they  did  not 
think  fit  to  take  proceedings  to  have  it  set 
aside ;  and  the  fiiir  presumption  therefore  is, 
that  the  lease  was  a  proper  one  at  the  time 
it  was  granted ;  and  the  trustees  must  fix 
the  person  claiming  under  a  lease  of  this 
kind  as  a  purchaser,  with  notice  that  the 
lease  was  an  improvident  one.  The  obser- 
vations of  Lord  Eldon  in  The  Attorney  Gen^ 
eral  v.  Backhouse  (6)  are  strongly  in  the 
defendant's  favour,  where  he  says,  '*  I  am 
not  aware  of  any  case  that  has  gone  the 
length  of  saying,  that  a  purchaser  of  a  lease 
is  to  take  notice  of  all  those  circumstances 
under  which  the  lessor  derived  the  title. 
Those  parties  must  be  understood,  at  least, 
to  have  notice  that  the  lessors  were  trustees 
for  a  charity,  buib  I  cannot  go  the  length 
of  saying  that  the  purchaser  had  notice  that 
this  was  a  bad  lease ;  that  depending  on  a 
number  of  circumstances  dehors  the  lease." 
If  the  owners  of  estates  in  the  vicinity  of 
this  land,  at  the  date  of  the  lease,  were  in  the 
habit  of  granting  similar  leases  of  their  own 
land,  and  the  trustees  dealt  with  the  trust 
property  only  as  a  prudent  man  in  the  ad- 
ministration of  his  own  affair,  would  deal 
with  his  own  estate  in  the  first  place,  it  is 
not  a  breach  of  trust  on  the  part  of  the  trus- 
tees, and,  in  the  next  place  it  cannot  be  a 
breach  of  trust  on  the  part  of  the  lessee ;  and 
when  the  defendant  is  standing  here  as  a 
purchaser  who  purchased  that  lease,  what 
has  to  be  proved  against  him?  why,  not 

(6)  17  Ves.  283. 


only  that  that  lease  in  the  result  has  turned 
out  to  be  injurious  to  the  charity,  but  that 
it  was  injurious  upon  the  face  of  it  at  its 
date,  and  so  injurious  that  the  lessee  must 
have  known  it  to  have  been  injurious  to  the 
charity,  and  so  injurious  that  the  purchaser 
who  had  taken  it  must  have  known  there 
were  not  present  those  special  circumstances 
to  justify  it  at  the  time  it  was  granted.  The 
evidence  before  the  Court  displaces  any 
allegations  of  this  kind.  Again,  the  lease  is 
not  a  husbandry  lease,  as  appears  on  the  face 
of  it ;  it  is  clear  there  had  been  some  agree- 
ment entered  into  before  the  lease  was  grant- 
ed, in  respect  of  which  there  had  been  a 
building  upon  the  estate  by  one  of  the  per- 
sons to  whom  that  lease  was  to  be  granted, 
and  who  afterwards  transferred  his  interest 
to  another  person.  It  is  also  a  lease  of 
which  only  a  small  part  is  of  any  value, 
and  granted  by  a  powerful  iron-master  to 
a  miner  or  nailer,  a  person  occupying  him- 
self in  the  trade  of  a  maker  of  nails,  and 
who  took  the  land  not  for  the  purpose  of 
working  it  for  the  nails,  but  of  building  a 
shop,  and  he  takes  a  grant  of  thete  houses 
and  lands,  and  of  the  shops  which  had  been 
built  by  Mr.  Hill.  The  defendant  rests 
upon  the  possession  of  150  years,  and  eight 
or  nine  acres  of  the  land  are  in  its  nature 
actually  waste  and  unproductive.  The  re- 
servation of  the  right  to  enter  on  the  land, 
to  destroy,  if  the  trustees  pleased,  the  whole 
sur&ce  of  it,  making  no  reparation  or  re- 
compense for  any  portion  of  the  damage 
which  they  might  do  the  land,  and,  therefore, 
as  far  as  this  property  consisted  of  land, 
absolutely  destroying  the  value  of  the  land 
altogether,  negatives  the  lease  being  a  hus- 
bandry lease. 

It  is  clear  from  the  inscription  on  the 
picture  of  the  founder,  that  there  was  a 
deed  giving  and  ordering  the  direction  of 
the  school  to  the  trustees,  containing  such 
directions  as  he  thought  fit  at  that  time  to 
make,  and  which  directions  he  reserved  spe- 
cially to  the  discretion  of  his  feoffees ;  and 
then  the  testator  provides,  that  when  the  trus- 
tees shall  be  diminished  to  fifteen,  they  shall 
elect  and  choose  others  from  the  place  out  of 
which  those  who  died  were  chosen.  That 
there  was  a  settlement  appears  to  be  beyond 
all  doubt  and  question,  which  contained  the 
direction  as  to  the  manner  in  which  the  poor 
boys  were  to  be  maintained,  educated,  and 
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placed  forth.  In  the  present  case*  it  appears, 
that  a  lease  was  granted  by  the  testator,  in 
1672,  for  a  term  of  200  years,  at  a  less  rent 
per  acre  than  the  rent  which  is  contained  in 
the  lease  in  question  ;  and  though  it  appears 
that  that  lease  was  granted  in  consideration 
of  an  expenditure,  that  is  not  a  fact  which 
is  wanted  in  reference  to  the  lease  in  ques« 
tion,  for  on  the  recital  of  that  lease,  it  also 
appears,  that  Mr.  Hill,  who  had  the  same 
interest  in  the  property,  had  completely  re- 
built the  shop  which  stood  upon  part  of  the 
demised  land,  and  thus  there  is  the  same 
consideration  applicable  to  the  existing  lease, 
which  is  applicable  to  the  lease  of  1672, 
granted  by  the  testator  himself.  Therefore, 
die  trustees  of  the  charity,  in  granting  this 
lease  for  200  years,  granted  it  in  conformity 
with  the  practice  which  had  been  adopted 
by  the  founder  himself,  just  as  in  the  case 
of  The  Attorney  General  v.  Cross  (7),  the 
corporation  of  Exeter  had  pursued  the 
course  which  their  predecessors  had  formerly 
adopted. 

The  other  cases  cited  on  behalf  of  llie  de* 
fendant  were — 

Ex  parte  Skinner,  2  Mer.  453. 

The  Attorney  General  ▼.    Warren,   2 
Swanst.  291. 

The  Attorney  General  y.  Hungerford, 
8  Bli.  437. 

The  Master  of  the  Rolls. — This  is  an 
inlormation  and  bill  filed  to  set  aside  the 
lease,  dated  the  28th  of  September  1695, 
whereby  certain  charity  lands  were  demised 
to  W.  Parkes,  for  a  term  of  200  years,  at 
a  stationary  rient  of  14^.  Ss»  per  annum. 
It  does  not  appear  that  any  consideration 
other  than  the  rent  was  paid,  or  agreed  to 
be  paid,  for  the  lease.  There  was  no  sur- 
render of  any  former  lease.  The  lessee  did 
not  subject  himself  to  any  obligations  to 
build  or  expend  money  upon  the  land,  but 
he  covenanted  to  pay  the  reserved  rent,  to 
keep  the  buildings  and  fences  in  good  and 
tenantable  repair,  and  to  use  upon  the  pre- 
mises the  hay,  straw,  and  fodder,  and  the 
dung,  soil,  and  compost  which  arose  thereon ; 
and  he  also  covenanted  to  manure  the  pre- 
mises in  a  good  and  husbandly  manner. 
I  think  that  this  is  a  husbandry  lease,  and 
not  the  less  so,  because  there  is  an  exception 

(7)  8  Mer.  524. 


in  the  grant  of  the  mines  and  quarries  of 
coals,  ironstone,  limestone,  tin,  or  other 
stone  and  minerals,  with  liberty  to  search 
and  get  the  same ;  and  also  an  exception  of 
the  hares,  partridges,  pheasants,  and  other 
birds  and  beasts  of  warren ;  with  liberty  for 
three  of  the  trustees,  their  servants  and  fol- 
lowers, to  hawk  and  hunt  upon  the  premises 
at  their  will  and  pleasure,  and  a  covenant  to 
preserve  the  game  to  their  use.  This  being, 
in  my  opinion,  a  husbandry  lease  of  charity 
land,  granted  for  200  years  at  a  fixed  rent* 
it  cannot  stand  unless  there  be  some  special 
reason  to  support  it.  I  am  of  opinion^  that 
the  length  of  the  term  is  not  justified  or 
excused  by  the  reservation  of  the  mines, 
and  the  right  to  get  coals  and  minerals.  It 
is  argued,  that  there  are  in  this  case  circum- 
stances to  shew  that  the  real  foundation  of 
the  charity  is  not  forthcoming;  that  there 
must  have  been  some  deed  or  settlement* 
and  that  if  such  deed  or  settlement  were 
produced,  as  it  ought  to  be,  it  would,  or  it 
might,  be  thereby  shewn  that  there  waa 
authority  to  grant  this  long  lease.  It  does 
not  appear  to  me  that  the  facts  of  the  case 
afford  any  foundation  for  the  argument 
that  there  was  any  deed  or  instrument  other 
than  the  will,  whereby  the  estates  were 
vested  in  the  trustees.  The  testator  having 
built  the  school-house,  in  which  sixty  poor 
boys  were  placed,  he  devised  the  house  and 
various  real  estates  to  the  persons  named  in 
his  will  in  fee,  and  gave  to  the  same  persona 
a  sum  of  money  to  be  expended  in  the  pur- 
chase of  other  real  estates,  to  be  conveyed 
to  them  in  fee.  He  directed  the  lands  to 
be  employed  for  the  maintenance  and  edu- 
cation and  placing  forth  the  boys  in  the 
school,  in  such  manner,  he  says,  ''  as  I  shall 
direct  for  the  maintaining,  educating,  and 
placing  forth  of  the  same  poor  boys,  the 
repairing  the  said  school  or  hospital  and 
other  buildings  by  me  given  and  bequeathed 
as  aforesaid,  and  the  ordering  and  managing 
the  said  manor,  messuages,  lands,  tenements* 
and  hereditaments,  and  all  matters  them 
concerning;  and  in  all  cases  wherein  my 
directions  shall  fail,  my  will  is,  that  all 
matters  concerning  the  premises  shall  be 
from  time  to  time  ordered  by,  and  at  the 
discretion  of  the  aforesaid  several  persons, 
their  heirs  and  assigns,  or  the  major  part  o£ 
them,  for  the  better  and  continual  maintain- 
ing and  educating  the  aforesaid  poor  boys 
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in  the  aforesaid  house,  school,  or  hospital, 
and  in  placing  forth  of  the  same  hoys  at  such 
times  as  they  shall  he  therefore  fit ;  and  my 
"will  and  desire  is,  that  the  said  feoffees,'* 
that  is,  the  persons  to  whom  he  has  given  itp— 
it  cannot  mean  anything  else — ^he  has  given 
it  to  certain  persons  in  fee — he  then  de- 
scrihes  them  as  "  the  aforesaid  several  per- 
sons," and  proceeds,  '*  And  my  will  and  de- 
sire is,  that  the  said  feoffees,  when  their  num- 
ber shall  be  lessened  or  decreased  to  fifteen, 
or  under  that,  then  the  surviving  feoffees," 
that  is,  he  had  selected  them  for  some  reason 
or  other,  which  is  not  here  explained,  **  or 
the  greater  number  of  them,  do  elect  and 
choose  others,  whom  they  shall  think  most 
meet,  from  the  towns  and  parishes  that  the 
deceased  died  out  of,  and  were  chosen  for." 
Well,  then,  having  given  them  this  property 
in  fee,  he  directed  the  land  to  be  employed 
for  the  purposes  of  the  charity.  In  after- 
wards speaking  of  the  persons  to  whom  he 
had  made  the  devise,  he  calls  them  *' feof- 
fees" instead  of  "devisees"  or  "trustees;" 
and  on  this  an  argument  is  founded,  that  it 
should  be  inferred  that  there  must  have  been 
a  feoffment  besides  the  devise.  Now,  I 
own  it  appears,  from  the  recital  in  this  will, 
which  I  have  read,  that  in  using  the  word 
**  feoffees,"  the  testator  meant  only  to  desig- 
nate in  one  word  the  several  persons  to 
whom  he  had  devised  the  estates  in  fee ; 
indeed,  I  cannot  suppose  he  made  a  devise 
of  land  to  the  same  uses  to  persons  to  whom 
he  had  previously  conveyed  the  same  lands 
by  feoffment ;  and  I  do  not  think  that  the 
inscription  upon  the  picture  adds  any  pro- 
bability to  the  argument.  It  does  not  at 
an  appear  what  was  the  date  of  the  inscrip- 
tion ;  and  I  think  by  the  word  "  feoffees," 
be  meant  the  persons  who,  as  trustees,  were 
in  the  possession  of  the  fee  or  inheritance  of 
the  estate,  and  that  the  will  of  the  founder 
-was  the  instrument  under  which  the  estates 
-were  settled.  Now,  it  is  to  be  observed, 
that  in  the  lease,  which  is  in  question,  de- 
visees are  described  as  trustees  or  feoffees,  or 
feoffees  or  trustees ;  that  is  the  way  in  which 
they  are  described — a  very  possible  mode  of 
expression,  used  for  the  purpose  of  recon- 
ciling the  real  character  of  those  persons  as 
trustees,  with  the  slightly  erroneous  nomi- 
nation of  them  in  the  will  and  in  the 
inscription,  if  the  inscription  was  made  at 
the  date  of  the  lease,  which,  however,  does  - 


not  appear.  It  is  next  argued,  that  the 
lease  was  granted  according  to  the  custom 
of  the  countiy,  and  according  to  the  mode 
of  letting  adopted  and  acted  upon  by  the 
trustees  themselves.  It  does  not,  indeed, 
appear  that  the  trustees  have  granted  any 
other  leases  of  the  same  kind,  and  an  attempt 
was  made  to  prove  the  alleged  custom  of 
the  country.  I  think  this  attempt  was 
very  unnecessary  and  useless,  for  if  any 
number  of  such  leases  had  been  proved, 
they  could  not  in  any  way  have  established 
a  custom  which  would  have  justified  the 
trustees  in  alienating  the  charity  estate  in 
the  way  in  which  this  land  was  alienated ; 
but  the  proof  failed,  and  some  leases  of 
twenty-one  years  were  produced  by  the 
defendant.  It  is  lastly  argued,  that  the 
defendant's  father  was  the  purchaser  of  the 
estate  for  valuable  consideration,  and  that 
he  was  not  bound  by  any  equity  to  set  aside 
the  lease,  which  was  founded  upon  extrinsic 
circumstances,  but  the  purchaser  must  be 
held  to  have  had  notice  of  the  lease  which 
he  had  purchased.  The  equity  of  this  case 
is  not  founded  upon  extrinsic  circumstances ; 
it  is  founded  upon  what  appears  upon  the 
lease  itself;  and  if  due  consideration  had 
been  given  to  the  subject,  neither  the  lessor 
nor  the  lessee  could  have  thought  the  lease 
beneficial  to  the  charity,  or  anything  less 
than  a  breach  of  trust;  and,  considering  this 
to  be  a  breach  of  trust,  I  must  order  the  lease 
to  be  set  aside.  Now,  I  think  that  after  the 
cases  which  have  been  decided  upon  this 
subject,  though  Lord  Eldon  did,  I  think, 
m  two  of  those  cases,  decline  to  fix  the 
party  with  costs,  under  some  apprehension 
that  the  rule  might  not  have  been  generally 
known  (and  he  expressed  his  surprise  1m 
could  find  no  instance  of  it),  I  think  in  two 
of  those  cases  which  he  decided,  he  refused  to 
give  costs.  I  have  read  the  cases  which  were 
cited,  governing,  as  it  was  contended,  this  case, 
but  as  there  was  an  application,  which  seems 
to  have  been  made  to  the  defendant  before 
the  information  was  filed,  which  he  declined 
to  comply  with,  I  think  I  must  make  the 
decree  against  him,  with  costs.  Then  comes 
the  question,  from  what  time  the  account  is 
to  be  taken.  It  must  either  be,  I  think, 
from  the  time  of  the  filing  the  information 
and  bill,  or  from  the  time  when  the  demand 
was  made  upon  the  defendant.  In  all 
cases  of  this  kind,  there  ought  to  be  a  great 
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deal  of  moderation  used,  with  reference  to 
the  decree  to  be  made.  There  have  been 
very  strong  arguments  addressed  to  the 
Court  in  such  cases,  to  the  effect  that  there 
has  been  an  uninterruped  enjoyment  by  the 
defendant,  and  those  through  whom  he 
claims,  for  so  many  years ;  and  the  effect  of 
the  decree  is  to  disappoint  a  man*s  expec- 
tations, which  must  be  inconvenient  to  lum ; 
those,  therefore,  who  have  the  prosecution 
of  such  decrees,  should  prosecute  them  with 
a  considerable  degree  of  forbearance,  al- 
though they  are  entitled  to  their  rights. 

The  account  was  ultimately  directed  by 
the  Court  to  be  taken  from  the  time  of  filing 
the'  information. 


} 


DRAKE  V,  DRAKE. 


WlORAM,  V.C, 

Nov.  8. 

Answer  —  Declining  to  answer  —  ZSth 
Order  of  IS41. 

A  defendant  under  the  SSth  Order  of 
August  1841  mag  decline  to  answer  gene* 
raUg,  the  objection  being  founded  on  the  bill 
being  demurrable.  That  the  time  for  de* 
murring  has  expired,  makes  no  difference* 

This  was  a  bOl  for  discovery  and  relief, 
and  as  such  was  admitted  to  be  demurrable. 
Instead  of  demurring,  the  defendant  an- 
swered some  of  the  interrogatories,  but  left 
the  greater  part  unanswered.  On  excep- 
tions, the  Master  reported  the  answer  to  be 
insufficient. 

Exceptions  being  taken  to  the  Master'f^ 
report, — 

Mr.  Cooper  and  Mr.  Selwyn,  in  support 
of  the  exceptions,  contended,  that  as  the 
defendant  might  have  protected  himself  from 
answering  by  a  general  demurrer,  he  was 
enabled  by  the  38th  Order  of  1841  (1),  by 
his  answer,  to  decline  answering. 

Mr.  Barrett,  contr^,  contended,  that  the 
way  in  which  the  defendant  had  declined 
answering  was  too  general;  that  the  ob- 
jection to  answer,  as  it  was  to  have  the 
effect  of  a  demurrer,  ought  to  be  definite  in 
form,  and  distinctly  to  specify  the  several 
parts  of  the  bill  to  which  it  was  intended  to 
apply ;  and  should  be  taken  within  the  time 
allowed  for  demurring. 

175;    10  Law   J.  Rep.   (n.s.) 


WiORAM,  V.C— Before  the  38th  Order 
of  1841,  there  were  several  cases  in  which  a 
defendant  might  by  his  answer  have  declined 
answering,  and  the  Master  would  have  con- 
sidered the  objection.  The  38th  Order  was 
framed  to  enable  the  defendant  to  protect 
himself  fix>m  answering  by  his  answer, 
(where  he  could  formerly  have  demurred,) 
in  a  form  in  which  he  might  have  the  judg- 
ment of  the  Master  on  exceptions ;  and 
this  was  done  in  order  to  prevent  the  incon- 
venience of  compelling  him  by  demurrer  to 
try  the  question  of  the  sufficiency  of  the 
answer.  The  defendant  is  at  liberty  to 
dedine  answering  *'any  interrogatory  or 
part  of  an  interrogatory ; "  therefore  he  might 
decline  answering  every  interrogatory  in 
succession,  to  which  the  objection  applied. 
The  fact  that  the  time  for  demurring  had 
expired,  will  not  deprive  him  of  the  benefit 
of  the  38th  Order. 

Exceptions  aUowed. 


} 


WOODWARD  V.  CONEBSAR. 


(1)  Ord.  Can. 
Chanc.  4- 14. 


WlORAM,  V.C, 

Nov.  16. 

Baron  and  Feme — Practice — Married 
Woman  refusing  to  join  in  Husband^  s  Answer. 

A  married  woman,  defendant,  refusing  to 
join  in  her  husband^ s  answer,  upon  motion  bg 
the  plainHf,  with  notice,  was  ordered  to 
answer  separatekf,  wi^in  six  weeks  from 
the  service  of  such  order. 

The  bill  in  this  case  had  been  filed  against 
a  husband  and  wife.  The  husband  be^g  in 
contempt  for  want  of  the  joint  answer  of  the 
husband  and  wife,  and  not  being  able  to 
procure  his  wife  to  join  with  him  in  his 
answer,  the  plaintiff  consented  to  accept  the 
answer  of  the  husband  separately. 

Mr.  J.  Bailg,  for  the  plaintiff,  now 
moved,  upon  notice,  that  the  wife,  for  whom 
an  appearance  had  been  entered  by  her  hus- 
band, might,  separately  from  her  husband, 
answer  or  demur,  not  demurring  alone, 
within  six  weeks  firom  the  service  of  the 
order ;  and  he  cited  Estcourt  v.  Ewington  (1 ). 

The  Vice  Chancellor  made  the  order. 
(1)  9  Sim.  252. 
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CATOa   O.   THE   COM- 
PANY OF  FROraiE- 

TOaS  OF  THB 
CEOYDON  CANAL. 


CotniT  OP  ExCHEaUBB.  ^ 

Alderson,  B. 

1841. 

Jan.  20,  21 ; 

March  3. 

L.C. 

1842. 

Nov.  15, 16. 

1843. 

Dec.  19. 

Trustee — Canal  Company — Lapse  of  Time 
—  Compensation  Money  —  Parties  —  As^ 
signor, 

A  canal  company ,  under  the  powers  of  an 
act  ofparliamenty  took  possession  of  part  of 
a  common  in  1802,  without  paying  any  eom^ 
pensaUon  maney,  either  to  the  parties  who 
claimed  to  be  entitled  to  the  soil,  or  into  the 
Bank  of  England ;  the  latter  being  the  proper 
mode  of  proceeding  y  where  (as  in  this  case,) 
a  good  title  couid  not  be  deduced.  The 
company  became  unable  to  pay  their  debts, 
and  continued  so  until  1836.  In  1837,  a 
bill,  was  filed  by  the  parties  claiming  the 
compensation  money : — Heldy  that  they  were 
not  barred  by  lapse  of  time. 

Lapse  of  time  is  not,  in  itself,  a  bar  to  the 
claim  of  a  cestui  que  trust,  against  a  trustee 
in  a  court  of  equity,  where  no  laches  or 
acquiescence  can  be  imputed  to  him. 

A  party  claiming  to  be  entitled  to  an  interest 
in  common  land  taken  by  a  company,  assigns 
his  share  of  the  compensation  money.  An 
award  is  afterwards  made  by  the  commis^ 
sioner  appointed  by  an  inclosure  act : — Held, 
that  the  assignor  is  not  a  necessary  party  to 
a  bill  filed  by  the  assignee  against  the  com- 
pany, to  recover  his  share  of  the  compensa^ 
Hon  money. 

By  an  act  of  parliament  of  the  41  Geo.  3. 
c.  127,  by  which  the  Croydon  Canal  Com- 
pany were  incorporated,  they  were  invested 
with  the  usual  powers  for  purchasing  lands. 
By  that  act  commissioners  were  appointed, 
whose  decision  was  to  determine  all  differ- 
ences which  might  arise  between  the  com- 
pany and  the  owners  of  any  of  the  lands 
which  the  company  might  require,  as  to  the 
value  of  the  lands,  and  the  amount  of  the 
compensation ;  and  in  cases  where  a  good 
title  could  not  be  deduced,  the  company  were 
authorized  to  pay  the  amount  into  the  Bank 
of  England,  or  deposit  it  with  their  own 
New  Series,  XIII.— Chanc. 


treasurer,  or  give  security,  with  the  appro- 
bation of  the  commissioners. 

On  the  31st  of  July  1802,  the  company 
set  out  a  piece  of  land  containing  about  nine 
acres,  being  part  of  some  uninclosed  lands 
called  "  Penge  Common,''  in  the  parish  of 
Battersea,  of  which  a  Mr.  Moi^n  claimed 
to  be  the  owner.  There  did  not  appear  to 
be  any  lord  of  the  manor  who  could  con-i 
vey  this  land  to  the  company,  but  they  took 
possession  of  it,  and  used  it  for  the  purposes 
of  their  works. 

By  asubsequent  act,  (the  48  Geo.  3.  c.  18,) 
it  was  enacted,  that  when  it  should  be  neces- 
sary or  expedient  for  the  purpose  of  making 
the  canal,  to  take  or  make  use  of  any  com- 
mon or  waste  ground,  and  also  when  any 
common  or  waste  ground  should  have  been 
already  taken,  but  not  paid  for,  the  committee 
of  the  company  should  give  such  notice  as 
therein  stated,  (t.  e.  by  affixing  copies  of 
the  notice  at  the  usual  places,  and  by  leav- 
ing a  copy  at  the  house  of  the  lord  of  the 
manor,)  for  summoning  a  meeting  of  the 
commissioners,  for  the  purpose  of  settling 
and  determining  the  amount  of  purchase- 
money,  annual  rent,  or  satisfaction  to  be 
paid,  given,  ormadeforsueh  common  or  waste 
ground ;  and  in  case  any  person  to  whom  any 
purchase-tnoney  should  be  awarded,  or  who 
should  agree  with  the  company  for  sale  of 
any  lands,  should  not  be  able  to  make  a 
good  title  to  the  satisfaction  of  the  com- 
mittee of  the  company,  or  any  five  of  them, 
or  in  case  any  person  to  whom  any  purchase-' 
money  shordd  be  awarded,  could  not  be 
found,  or  if  the  person  or  persons  entitled 
to  such  lands  should  not  be  known  or  dis- 
covered, then  it  should  be  lawful  for  the 
committee,  or  any  five  of  them,  to  order 
the  purchase-money  to  be  paid  into  the  Bank 
of  England,  to  the  credit  of  the  parties 
interested,  subject  to  the  order  of  the  Court 
of  Chancery. 

On  the  7th  of  April  1812,  the  committee 
of  the  company  gave  due  notice  that  they 
had  taken  the  above-mentioned  piece  of 
land  on  Penge  Common,  and  that  they  re- 
quired a  meeting  of  the  commissioners  to 
be  held  for  the  purpose  of  having  the  amount 
of  the  purchase-money  determined.  Mr, 
Scott  claimed  to  be  the  owner  of  the  soil  of 
the  common,  under  a  conveyance  from  Mr. 
Morgan,  and  a  copy  of  the  notice  was  left 
at  his  house.     An  award  was  afterwards, 
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namely,  on  the  29th  of  April  1812,  made 
by  the  commissioners,  by  which  the  com- 
pany were  awarded  to  pay  620/.  5*.,  as  the 
purchase-money  for  the  nine  acres,  and 
181Z.  5s.  for  compensation  for  damage 
which  they  had  done  to  another  piece  of 
land,  containing  rather  less  than  eight  acres, 
with  interest  at  5L  per  cent,  from  the  dlst 
of  July  1802,  and  also  two  sums  of  33/.  12«. 
and  83/.  lU,  6^.,  to  be  paid  to  Mr.  Scott, 
in  respect  of  certain  drains  and  trees,  with 
interest  at  the  rate  of  5/.  per  cent.,  from  the 
15th  of  June  1806. 

On  the  22nd  of  May  1813,  an  agreement 
was  entered  into  for  the  purchase,  from  Mr. 
Scott,  of  Penge  Place,  and  the  soil  of  Penge 
Common,  out  of  trust  monies,  of  which  the 
first-named  plamtiff  was  tenant  for  life,  and 
by  which  the  plaintiff  also  agreed  to  pur- 
chase at  the  sum  of  500/.,  all  sums  of  money, 
and  the  interest  thereof,  to  which  Mr.  Scott 
was  entitled  \mder  or  by  virtue  of  the  award 
of  the  29th  of  April  1812. 

•In  May  1822,  the  company  paid  to  Mr. 
Scott  the  two  sums  of  331.  12s.  and  83/. 
lis.  6d.f  which  were  awarded  to  him  as 
before  mentioned ;  but  their  affairs  became 
in  an  embarrassed  or  insolvent  state,  and 
they  never  paid  or  tendered  either  of  the 
two  sums  of  620/.  5s.  and  181/.  5s.,  or  any 
interest  in  respect  of  them. 

In  1827,  an  act  was  passed  for  inclosing 
Penge  Common,  (7  &  8  Geo.  4.  c.  36,)  and 
the  commissioner  who  was  appointed  by  the 
act  made  his  award  in  February  1837,  and 
thereby  allotted  certain  lands  in  lieu  of 
tithes,  and  allotted  the  residue  among  the 
plaintiffs  and  four  other  persons,  Messrs. 
Adams,  Booth,  Wilson,  and  Fox,  (who  were 
defendants  in  this  suit,)  as  being  the  only 
persons  interested  in  the  conunonable  lands. 
Lord  Spencer  had  claimed  to  be  entitled  to 
the  soil  of  Penge  Common,  as  lord  of  the 
manors  of  Battersea  and  Wandsworth,  but 
the  award  of  the  commissioner  had  excluded 
this  claim.  Mr,  Scott  had  originally  pur- 
chased his  lands  from  Lord  Spencer. 

In  1835,  an  act  was  passed,  incorporating 
the  London  and  Croydon  Railway  Com- 
pany. (5  Will.  4.  c.  10.)  By  that  act,  the 
railway  company  were  required  to  purdiase 
all  the  land  belonging  to  the  canal  com- 
pany, and  to  pay  the  purchase-money  into 
the  Bank  of  England,  to  the  credit  of  five 
persons,  to  be  named  by  the  committee  of 


the  canal  company ;  and  it  was  enacted,  that 
the  money  so  paid  to  the  credit  of  those 
persons,  and  all  other  monies  belonging  to 
the  canal  company,  should  from  time  to  time 
be  applied,  under  the  direction  of  the  com- 
mittee for  the  time  being  of  the  canal  com- 
pany, in  or  towards  the  performing,  observing, 
paying,  answering,  and  satisfying  all  the 
mortgage  and  other  debts,  contracts,  engage- 
ments, damages,  and  expenses,  and  all 
other  claims,  demands,  and  liabilities  what- 
soever, to  which  the  said  canal  company 
were  or  might  be  liable.  And  the  canal 
company  were  then  to  be  dissolved,  and 
cease  to  be  a  body  corporate. 

The  amount  of  the  purchase-money  to  be 
paid  by  the  Croydon  Railway  Company  to 
the  Canal  Company,  was  fixed  at  40,250/., 
which  sum  was  on  the  21st  of  July  1836, 
paid  by  the  railway  company  into  the  Bank 
of  England,  in  the  names  of  the  five  persons 
nominated  by  the  Canal  Company. 

In  July  1837,  this  bill  was  filed  by  the 
parties  interested  in  the  property  which  was 
the  subject-matter  of  the  agreement  of  May 
1813,  against  the  proprietors  of  the  Croydon 
Canal  and  the  five  trustees  of  the  40,250/., 
and  the  four  other  persons  already  mentioned 
as  having  had  allotments  made  to  them  under 
the  Penge  Common  Indosure  Act.  The 
plaintiffs  claimed  a  part  of  the  two  sums  of 
620/.  5s.  and  181/.  55.,  making  together 
801/.  lOs.y  with  interest  from  ti^e  31st  of 
July  1802,  at  the  rate  of  51.  per  cent.,  in 
the  proportions  which  their  interest  in  Penge 
Common  bore  to  the  interest  of  the  four 
last-named  defendants. 

The  bill  charged,  that  the  secretary  of 
the  company  had  admitted,  by  a  letter  to 
Mr.  Peyton,  the  Commissioner  under  the 
Inclosure  Act,  in  1827,  and  by  numerous 
letters  subsequently,  that  the  money  claimed 
by  this  bill  was  never  paid,  and  that  nego- 
tiations on  the  subject  had  been  constantly 
carried  on  with  the  company. 

The  bill  prayed,  that  the  Croydon  Canal 
Company,  or  their  five  trustees,  might  pay 
out  of  the  40,250/.,  the  said  sum  of  801/. 
10s.  f  with  interest,  either  to  the  commis- 
sioner under  the  Inclosure  Act,  or  into  the 
Bank  of  England,  for  the  benefit  of  the 
plaintiffs  and  the  defendants  interested  in  the 
allotments ;  and  that  their  rights  in  the  said 
sum  of  801/.  10^.  might  be  ascertained,  and 
the  amount  paid  to  them  respectively ;  and 
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for  an  injunctioii  to  restrain  the  payment  of 
any  part  of  the  40,250/. 

The  Croydon  Canal  Company  admitted 
by  their  answer,  that  neither  of  the  two  sums 
of  620/.  5».  and  181/.  55.  had  been  paid,  nor 
any  interest  thereon,  inasmuch  as  neither 
Mr.  Scott  nor  any  other  person  had  ever 
made  any  title  to  the  land  which  had  been 
taken  by  the  company,  or  to  the  monies 
awarded  in  respect  of  it.  They  also  insisted 
that  the  claim  of  the  plaintiffs  was  barred 
by  lapse  of  time,  and  that  the  suit  was  de- 
fective for  want  of  parties,  on  tlie  ground, 
that  Mr.  Scott  ought  to  have  been  made  a 
party. 

Two  of  the  five  trustees  of  the  40,260/. 
insisted  that  the  trustees  of  the  fund  were 
merely  the  holders  of  it,  and  bound  to  obey 
the  directions  of  the  committee  of  the  com-> 
pany,  and  that  they  were  not  proper  parties 
to  the  suit. 

Mr.  Stuart,  Mr.  Color,  and  Mr.  WUlcock, 
for  the  plaintiffs,  contended,  that  the  letter 
of  the  secretary  to  the  commissioner  was 
sufficient  to  take  this  case  out  of  the  Sta- 
tute of  Limitations,  3  &  4  Will.  4.  c.  27,  if 
the  statute  would  apply  to  this  case ;  but 
that  the  statute  did  not  apply  to  the  case  of 
trustee  and  cestui  que  iruat,  and  that  in  this 
case  the  company  was  insolvent,  until  the 
Croydon  Railway  Company  purchased  the 
land  from  them ;  and,  therefore,  no  pro* 
eeeding  could  have  been  taken  before. 

Ma^or  of  ThetforcTs  case,  1  Salk.  192« 

Peters  v.  Brown,  4  Esp.  46. 

PoUexfen  v.  Moore,  3  Atk.  272. 

Wall  V.  Bright,  1  Jac.  &  Walk.  494. 

Mackreth  v.  Symmons,  15  Yes.  329. 

Hughes  V.  Kearney,  1  Sch.  &  Lef.  132. 

Mr.  Simphinson  and  Mr.  Chandkss,  for 
the  Croydon  Canal  Company,  and  two  of 
the  trustees  of  the  sum  of  40,250/.,  insisted, 
that  as  to  the  chum  for  the  money  awarded 
for  damages  to  the  land,  no  parties  could  be 
entitled  to  it  except  the  parties  who  were  in 
possession  of  the  land  at  the  time ;  and  as  to 
the  compensation  for  the  other  land,  the 
plaintiffs  had  not  shewn  a  good  title  to  the 
soil :  that  whatever  the  claims  of  the  plain- 
tiffs were,  they  were  barred  by  lapse  of  time 
and  the  laches  which  had  occurred :  that  the 
letter  of  the  secretary  could  not  bind  the 
company,  and  that  even  if  they  were  entitled 
to  claim  the  principal,  their  claim  to  any 


interest  was  barred  by  the  42nd  section  of 
the  3  &  4  Will.  4.  c.  27. 

Beckford  v.  Wade,  17  Ves.  97. 

Lord  St.  John  v.  Boughton,  9  Sim.  219 ; 

s.  c.  7  Law  J.  Rep.  (n.s.)  Chanc.  208. 

Hydew.  Johnson,  2  Bing.  N.C.  776; 

s.  c.  5  Law  J.  Rep.  (n.s.)  C.P.  291. 

GrenfeU  v.  GirdLestone,  2  You.  &  Col. 

662 ;  s.  c.  7  Law  J.  Rep.  (n.s.)  Ex. 

Eq.  42. 

Mr.  Piggott  appeared  for  the  other  three 
trustees  of  the  40,250/.,  and — 

Mr.  James  RusseU,  for  one  of  the  four 
parties,  among  whom  the  residue  of  Penge 
Common  was  divided. 

WUmot  V.  the  Corporation  of  Coventry, 

I  You.  &  Col.  518; 
Carter  v.  the  Dean  and  Chapter  of  Ely, 
7  Sim.  211;  s.  c.  4  Law  J.  Rep.  (n.s.) 
Chanc.  132,  were  cited. 
Mr.  Stuart  replied. 

Mar.  3,  1841. — Alderson^  B. — In  this 
case,  I  have  taken  time  to  consider  my 
judgment.  The  material  facts  are  these : — 
The  Croydon  Canal  Company  were  desirous, 
under  the  provisions  of  their  act  of  parlia- 
ment, of  taking  a  certain  portion  of  Penge 
Common.  They  entered  into  negotiation  with 
Morgan,  the  ^en  supposed  owner  of  the 
premises,  and  they  afterwards  renewed  it 
with  Scott,  to  whom  Morgan  had  in  the 
interim  sold  his  property.  In  May  1802, 
there  was  a  price  fixed  at  which  die  land 
was  to  be  taken,  of  67/.  10<.  per  acre.  Under 
these  circumstances,  the  land  was  set  out, 
and  on  the  31st  of  July  1802,  it  was  taken 
possession  of  by  the  company,  who  then 
proceeded  to  execute  their  canal.  DiiH- 
culties  then  occurred  as  to  the  title,  arising 
out  of  a  doubt  whether  the  manor  belonged 
to  Scott,  and  whether,  if  it  did  not,  a  good 
conveyance  could  be  made  to  the  company. 
This  led  to  the  second  act  of  parliament, 
after  the  passing  of  which  the  company, 
acting  on  its  powers,  applied  to  the  com- 
missioners, who  assessed  the  value  of  the 
land  at  67/.  lOs.  per  acre,  and  assessed  also 
a  sum  for  the  damage  done  by  the  company 
to  some  additional  acres  of  Penge  Com- 
mon, in  the  course  of  executing  the  canal, 
adding  interest  as  to  the  land  from  1802, 
and  determining  the  compensation  at  the 
sum  of  620/.  5s.  for  the  land,  and  181/.  58. 
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for  the  damage  done  to  those  acrft.     This 
took  place  in  1812. 

Now,  under  these  circumstances,  what 
was  the  relative  situation  of  the  parties  at 
that  time?  The  company  were  then  in 
possession  of  the  land,  which  they  had  taken 
as  of  right  under  the  provisions  of  their  act 
of  parliament  from  the  true  owners.  They 
had  done  damage,  as  they  had  a  right  to 
do  under  the  provisions  of  their  acts  of  par- 
liament, to  other  land.  On  the  other  hand, 
the  true  owners  of  Penge  Common  were  by 
the  same  act  entitled  to  the  money,  the  price 
of  the  land,  and  to  the  compensation  due  for 
the  damage  done  to  the  other  part  of  their 
land.  This  was  then  a  bargain  made  under 
the  authority  of  parliament,  by  which,  if  the 
owners  were  ascertained,  the  bargain  might 
be  considered  to  be  made  with  them ;  and,  if 
not  ascertained,  must  be  considered  as  made 
with  them  when  they  should  be  ascertained. 
And  if  the  company  had  chosen  to  act  as 
they  ought  to  have  done,  and  had  paid  these 
sevend  amounts  into  the  Court  of  Chancery, 
no  one  would  for  a  moment  have  doubted 
as  to  the  rights  of  the  parties.  The  Court 
of  Chancery  would  have  become  the  trustee 
of  the  money  for  these  parties,  and  the  com- 
pany's liability  would  have  been  at  an  end. 
The  company  did  not  do  this,  but  retained 
the  money  themselves.  Still,  I  think 
that  this  does  not  alter  the  situation  of  the 
land-owners,  and  as  to  them,  the  company, 
retaining  the  money,  must  be  considered 
as  trustees  for  the  true  owners,  as  soon 
as  they  should  be  ascertained,  exactly  as 
the  Court  of  Chancery  would  have  been, 
if  the  money  had  been  deposited  with  that 
court.  They  cannot  in  equity  be  allowed 
to  place  themselves  in  a  better  situation  than 
they  would  have  been  in,  if  they  had  dis- 
charged their  duty  under  the  act  of  patrlia^ 
ment.  This  was  the  situation  of  things  in 
1812. 

Now,  let  us  examine  what  has  happened 
since.  In  1812,  it  was  not  ascertained 
to  whom  Penge  Common  belonged,  and 
so  it  continued  to  be  common,  till  by  the 
provisions  of  the  Penge  Inclosure  Act,  and 
the  proceedings  under  it,  it  was  finally  decided 
on  the  10th  of  February  1887,  that  the  whole 
of  the  soil  of  Penge  Common  belonged  to  the 
proprietors  of  certain  estates,  between  whom 
it  was  then,  by  the  award  of  the  Commis- 
sioner under  the  Inclosure  Act,  finally  di- 


vided. Those  proprietors  now  claim  the 
money  remaining  in  the  hands  of  the  canal 
company,  according  to  their  ascertained  pro- 
portions. And  there  are  two  questions : 
first,  are  they  so  entiUed  ?  and,  secondly,  is 
the  length  of  time  which  has  elapsed,  a  bar 
to  their  claim  ? 

I  will  begin  with  the  latter  question. 
If  I  am  right  in  thinking  that  the  com- 
pany are  trustees  for  the  true  owners  when 
ascertained,  under  all  the  circumstances, 
there  seems  to  me  no  ground  for  holding, 
that  the  plaintifEs  are  haired  by  lapse  of 
time.  It  may  be  questionable,  whether 
in  a  case  in  which  it  is  admitted  that  the 
company  have  assets,  and  that  the  money 
has  not  been  paid,  but  remains  in  their 
hands,  any  length  of  time  would  be  a  bar 
to  the  lawfol  claimant  in  a  court  of  equity, 
where  the  case  starts  from  the  proposition, 
that  the  one  is  cestui  que  trust  and  tiie  other 
trustee.  But,  at  all  events,  the  bar  from 
lapse  of  time  proceeds,  in  a  court  of  equity, 
upon  the  laches  of  the  party  in  not  claiming 
sooner.  But  how  is  tMs  applicable  in  a  case 
in  which  the  l^slature  permits  a  bargain 
with  an  unascertained  person,  and  where 
there  is  no  laches  after  the  period  when  he 
is  ascertained  ?  If,  indeed,  after  the  deter- 
mination of  the  rights  of  parties  under  die 
Penge  Inclosure  Act,  a  period  of  twenty 
years  had  been  suffered  to  elapse,  the  case 
would  have  been  very  different.  But  that 
is  not  so.  H&e,  till  1837,  there  does  not 
appear  to  have  been  an  ascertainment  of  the 
right,  and  the  parties  then  immediately  com- 
menced proceedings.  Independentiy  there- 
fore of  the  conduct  of  the  company,  and  their 
obvious  incapacity  to  pay  anything  till  their 
recent  arrangements  with  the  Croydon  Rail- 
way Company,  and  the  distinct  provision  for 
this  very  demand,  made  between  the  two 
companies  upon  Uie  handing  over  of  the 
money  from  the  one  to  the  otiber,  whidi  are 
all  circumstances  of  great  weight,  I  have 
arrived  at  a  clear  opinion,  that  there  is  nothing 
in  the  lapse  of  time  which  ought  (if  the 
other  &ct  entitle  the  plaintiffs  to  relief)  to 
bar  their  claim  to  it  on  this  occasion. 

The  remaining  and  more  important  ques- 
tion is,  whether  tiie  plaintiffs  are  the  persons 
entided  to  the  whole,  or  to  some  ascer- 
tainable portion  of  the  compensation.  It 
appears  to  me  well  made  out,  that  the  plain- 
tiffs have  a  titie  to  that  estate,  which  at 
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the  time  when  this  compensation  was  award- 
ed, belonged  to  Mr.  Scott.  Whether  all 
the  persons  who  have  rights  to  the  soil  of 
Penge  Common  are  before  the  Conrt,  is  not 
apparent  from  the  proofs  given  on  the  part 
of  the  plaintifRi ;  for,  of  course,  the  title 
of  those  who  have  been  made  defendants 
does  not  appear  as  yet.  But,  I  think,  the 
evidence  before  the  Court  f^ly  justifies 
me  in  sending  the  case  to  the  Master 
for  a  proper  inquiry  as  to  the  title.  If  it 
shall  appear  upon  that  inquiry,  as  I  think  it 
probably  will  do,  that  the  plaintiffs  are  en- 
titled, and  that  the  proportions  in  which 
the  different  proprietors  of  Penge  Common 
have  an  interest  in  that  common,  are  fixed 
and  definite ;  as  for  instance,  if  it  should  ap- 
pear from  the  commissioner's  award  that  one- 
half,  or  one-third,  or  any  given  proportion 
of  that  common  belongs  to  Mr.  Scott's 
estate,  then  the  case  of  the  plaintifils  will  not, 
as  it  seems  to  me,  be  affected  by  the  absence 
(should  that  turn  out  to  be  the  fact)  of  other 
persons  entitled  to  other  different  shares,  but 
they  will  be  entitled  to  claim  from  the  de- 
fendants, the  canal  company,  the  amount  of 
the  share  belonging  to  themselves.  Whether 
they  are  entided  to  any  definite  share  of  the 
compensation  for  the  damage,  will  turn  upon 
the  fiict,  whether  they  are,  under  the  arrange- 
ment with  Mr.  Scott,  entitled  to  that  damage 
as  well  as  to  the  compensation  for  the  land. 
The  Master  will  inquire  into  this  arrange- 
ment, and  wiU  ascertain  whether  the  pur- 
chase-money, which  became  payable  under 
the  agreement  of  the  22nd  of  May  1818, 
was  actually  paid  to  Mr.  Scott,  or  his  agents, 
and  he  will  make  inquiries  as  to  the  plain- 
tiffii'  title  to  the  lands  of  Mr.  Scott,  and  the 
title  to  tile  other  lands  purchased  by  the 
plaintiffs  'from  other  quarters,  and  as  to  the 
proportion  of  the  damages  belonging  to  those 
lands ;  and  he  will  also  ascertain  the  titles  of 
tiiose  defendants  to  whom  the  residue  of  the 
lands  eniilied  to  common  belong.  The  Mas- 
ter, in  his  inquiry  and  report,  should  separate 
the  questions  of  the  compensation  for  land 
and  for  damage,  and  should  ascertain  whe- 
ther the  plaintiffs  and  the  defendants  make 
cnit  a  sufficient  title  to  the  latter,  under  die 
persons  entitled  to  those  acres  to  which  it 
applies,  at  the  time  when  such  damage  was 
done.  When  those  inquiries  shall  have  been 
perfected,  it  will  be  ascertained,  whether  the 


persons  entitled  to  the  whole  of  the  compen- 
sation, both  for  lands  and  damage,  are  before 
the  Court,  and  whether  the  proportions 
claimable  are  defined  or  not ;  and  it  will  then 
upon  further  directions  be  open  to  the  Court 
to  order  either  the  whole  or  some  part  of 
the  money  to  be  brought  into  court,  and  to 
give  such  frirther  directions,  to  the  extent  of 
dismissing  the  bill,  as  the  case  may  require. 
There  is  no  doubt  as  to  the  sufficiency  and 
solvency  of  the  parties,  nor  as  to  the  security 
of  the  fdnds  in  the  meantime. 

I  do  not  at  present  mean  to  determine  the 
question  as  to  the  intermediate  interest.  In- 
deed, I  think  it  of  importance  previously  to 
determining  that  question,  to  direct  the  Master 
to  make  one  frirdier  inquiry,  namely,  what 
would  have  been  the  mesne  profits  of  the 
nine  acres  of  land  appropriated  by  the  canal 
company  to  their  canal.  In  order  to  deter- 
mine that,  he  should  probably  fix  a  rent  for 
those  nine  acres,  treating  them  as  of  a  similar 
quality  to  the  rest  of  the  common.  This 
criterion  seems  to  me  reasonable  (regard 
being  had  to  the  58rd  section  of  the  41 
G^.  3.)  as  an  equivalent  for  intermediate 
interest.  That  section  has  not  been  referred 
to  in  argument ;  I  do  not  propose  to  give  any 
definite  opinion  on  it,  because  I  am  pafecdy 
well  aware,  that  when  a  point  occurs  to  the 
Court  that  has  not  been  argued,  it  is  always 
dangerous  for  the  Court  to  pronounce  upon 
it.  I  do  not,  therefore,  mean  finally  to  de- 
termine this  question,  but  as  to  this  and  the 
other  remaining  questions,  and  as  to  the 
costs,  I  propose  to  reserve  the  decision  upon 
them  till  the  Master  shall  have  made  his 
report  as  to  the  titie  and  other  circumstances 
necessary  to  be  ascertained.  In  the  mean 
time,  however,  it  seems  to  me,  that  the 
nominees  who  hold  this  money  for  the  canal 
company,  but  subject  to  the  rights  which 
attach  upon  it,  are  proper  parties  to  be  retain- 
ed before  the  Court.  In  the  result,  they  will 
no  doubt  be  entitled  to  have  their  costs ;  but 
it  will  be  a  question  upon  further  directions 
for  the  Court  to  determine,  by  whom  those 
costs  are  to  be  paid  (1). 

The  company  appealed  from  this  decision 
to  the  Lord  Chancellor,  and  the  cause  was 
argued  before  his  Lordship  in  November 
1842. 

(1)  See  4  You.  &  Col.  405. 
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Dec.  19, 1843. — The  Lord  Chancellor. 
• — This  was  an  appeal  from  the  equity  side  of 
the  Court  of  Exchequer.  The  facts  of  the 
case  are  so  fully,  and  I  think  so  accurately, 
stated  in  the  report  of  the  proceedings  in  the 
Court  below,  that  it  is  unnecessary  for  me 
to  enter  into  them  in  detail.  The  question 
related  to  a  sum  of  money,  amounting  to 
620^.,  which  was  awarded  by  commissioners 
under  the  Croydon  Canal  Acts,  in  respect  of 
the  value  of  a  piece  of  land,  forming  a  part  of 
a  common  called  Penge  Common,  which  was 
taken  for  the  purposes  of  the  act.  The  other 
sum  was  a  sum  of  about  180Z.,  which  was 
awarded  by  the  same  commissioners  in  respect 
of  compensation  for  damage  done  to  another 
piece  of  land  forming  a  part  of  the  same 
common.  At  the  time  when  this  award  was 
made,  Mr.  Scott  claimed  to  be  the  owner 
of  the  soil  of  that  common,  but  the  com- 
missioners, not  being  satisfied  as  to  his 
title,  did  not  make  the  award  to  him  speci- 
fically, but  did  that  which  they  were  enti- 
tled to  do ;  they  awarded  the  compensation 
and  the  value  of  the  land  generally  for 
persons  who  should  turn  out  ultimately  to 
be  entitled. 

The  first  objection  that  was  made  was  an 
objection  of  this  nature,  that  Mr.  Scott  ought 
to  have  been  a  party  to  the  suit.  Mr.  Scott, 
after  the  award  was  made,  assigned  to  the 
present  plaintiff  his  interest  in  these  sums  for 
500Z.  It  was  said,  that  as  these  proceedings 
were  instituted  by  the  assignees,  the  assignor 
ought  to  have  been  made  a  party  to  the  suit. 
It  is  quite  clear,  that  where  the  assignor 
has  a  legal  title,  and  he  assigns  his  interest, 
and  any  proceedings  are  taken  by  the  assignee 
with  respect  to  the  property  so  assigned,  the 
assignor  must  be  a  party  to  the  suit,  because 
by  his  assignment  he  does  not  part  with  the 
legal  estate,  and  the  person  having  the  legal 
estate  must  be  before  the  Court.  But  that 
principle  clearly  does  not  apply  to  the  facts 
of  this  case.  There  was  no  sum  awarded 
specifically  to  Mr.  Scott.  All  that  he  had 
was  an  equitable  interest,  an  equitable  title 
to  be  paid  the  sum  of  money,  if  he  made 
out  his  title  to  the  land.  That  equitable 
interest  and  right  he  assigned  before  the 
suit ;  he  parted  therefore  with  all  interest, 
and  having  parted  with  all  interest  of  every 
description,  of  course  it  was  not  necessary 
that  he  should  have  been  a  party  to  these 


proceedings.  This  point  was  pressed  in  the 
court  below,  but  I  do  not  think  it  was 
pressed  very  forcibly  in  this  court — ^not 
much  relied  on. 

The  main  question  that  was  contended  was 
this,  that  the  plaintiffs  were  barred  by  time ; 
and  it  is  necessary,  therefore,  to  consider 
that  objection  with  reference  to  the  £euits 
of  the  case.  And,  first,  by  the  acts  of  par- 
liament when  the  land  was  taken,  and  the 
damages  awarded,  under  the  circumstances 
which  occurred  in  this  case,  it  was  neces-i 
sary,  before  the  company  took  possession 
of  the  land,  that  they  should  either  pay 
the  money  into  the  Court  of  Chancery  for 
those  persons  who  should  ultimately  turn  oat 
to  be  entitled  to  it,  or  that  they  should  invest 
it  in  one  of  the  modes  pointed  out  by  this  act 
of  parliament.  If  they  had  paid  the  money 
into  the  Court  of  Chancery,  or  if  the  money 
had  been  investedTin  the  manner  required  by 
the  act  of  parliament,  the  Court  of  Chancery, 
or  the  persons  in  whose  names  the  money  had 
been  so  invested,  would  have  been  trustees 
for  those  persons  absolutely,  on  their  making 
out  their  title ;  they  would  have  been  trus- 
tees not  holding  adversely  to  the  plaintifis, 
and  therefore  at  any  time  the  plaintiffs  might 
have  made  good  their  claim.  It  would  ap- 
pear, therefore,  very  extraordinary,  that  if 
the  company  had  performed  that  which  they 
were  required  to  do  by  the  act  of  parliament, 
the  plaintiffs  would  have  been  entitled  to 
have  succeeded  in  obtaining  possession  of  this 
money ;  hut  they,  by  violating  the  act  of  par- 
liament, and  infringing  its  provisions,  would 
place  the  plaintifis  in  a  worse  situation,  and 
themselves  in  a  better  situation,  than  they 
would  have  stood  in  if  they  had  complied  with 
the  directions  of  the  act.  It  is  said,  in  the 
answer,  that  these  provisions  were  made  for 
the  benefit  of  the  company.  They  were  made 
for  the  benefit  of  the  company  in  a  certain 
manner,  that  is  to  say,  if  they  could  not  find 
who  the  persons  were  who  were  entitled  to  the 
property,  by  investing  it,  or  by  paying  it  into 
the  Court  of  Chancery,  they  became  entitled 
to  enter  into  possession,  which  they  other-- 
wise  could  not  have  done.  Therefore,  so 
far  it  was  for  their  benefit  they  did  enter 
into  possession.  Having  entered  into  pos- 
session, it  was  their  duty  to  have  done  that 
which  the  act  of  parliament  required,  under 
such  circumstances,  either  to  place  the  money 
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in  the  Court  of  Chancery,  or  to  invest  it  in 
one  of  the  modes  pointed  out  by  the  act  of 
parliament. 

But,  independently  of  this  consideration, 
looking  at  the  case  in  another  point  of  view, 
are  these  parties,  taking  into  consideration 
the  whole  of  their  conduct,  barred  by  time  ? 
Have  they  been  guilty  of  any  laches,  any 
Diligence,  anything  amounting  to  an  ac» 
quiescence  ?  Because  it  is  upon  this  found* 
ation,  that  time  is  to  bar  in  a  court  of  equity. 
Now  look  at  the  circumstances  of  the  trans* 
action.  At  the  time  when  these  sums  were 
awarded,  it  was  not  ascertained  who  the 
persons  were  who  were  entitled  to  receive 
them.  Application  was  made  by  the  pre- 
sent plaintifi& ;  the  canal  company  refused  to 
pay  the  money,  and  some  time  afterwards,  no 
long  period,  Uiey  fell  into  difficulties  and  be- 
came insolvent,  and  which  state  of  circum- 
stances continued  up  to  the  year  1836,  and 
was  put  an  end  to  by  a  transaction  to  which 
I  sludl  presently  refer.  In  this  state  of 
things  the  company's  affairs  being  changed, 
<and  looking  at  the  nature  of  the  title  of  the 
plaintiffs  and  their  claim,  every  person  ac- 
quainted with  the  subject  of  this  title  must 
come  to  this  conclusion,  that  practically  in 
the  ordinary  course  of  proceedings  in  a  court 
of  justice,  there  would  have  b^n  extreme 
difficulty  and  much  expense  incurred  in 
endeavouring  to  establish  their  tide.  Could 
it  have  been  required  under  such  circum- 
stances, that  they  should  do  so  ?  In  the  year 
1827,  the  Inclosure  Act  passed,  an  act  for 
the  purpose  of  inclosing  Penge  Common, 
of  which  these  pieces  of  land  formed  a 
part.  Then  it  was  for  the  first  time  they 
were  in  a  situation  in  which  they  could 
conveniently  assert  their  right,  and  ascer- 
tain their  title  to  the  property  in  question. 
What  did  they  do  on  that  occasion  ?  Their 
solicitor  instantly  applied  to  the  company, 
and  required  the  company  to  pay  to  the 
commissioner  under  that  Inclosure  Act  the 
money  in  question,  in  order  that  he  might 
apportion  it  among  the  persons  entitled  by 
his  award.  They  refused  to  do  so.  What 
was  the  next  step  which  was  taken  by  these 
parties?  The  plainti£&  then  immediately 
sent  in  their  claim  of  title  to  the  commissioner ; 
that  title  was  investigated,  and  the  commis- 
sioner under  the  award  decided,  that  they 
were  entitled  to  a  certain  allotment  on  the 


common,  and  that  four  other  persons  were 
also  entitled  to  allotments.  It  was  therefore 
by  the  award  of  the  commissioner,  which 
was  pronounced  in  the  year  1 837,  that  the 
title  of  these  parties  was  first  ascertained. 
Immediately  that  the  title  was  ascertained, 
they  applied  for  the  payment  of  the  money ; 
the  company  refused  to  pay  the  money,  and 
this  bill  was  filed.  Is  there  anything  in 
this  view  of  the  transaction  (all  this  appears 
on  the  face  of  these  proceedings)  that  can 
justify  the  Court  in  saying,  that  there  was 
any  laches,  any  negligence,  any  conduct 
importing  or  inferring  acquiescence  on  the 
part  of  the  plaintiffs?  On  the  contrary, 
whenever  they  could  with  any  chance  of 
success  press  their  claim  against  the  defen- 
dants, they  constantly  did  so. 

But  there  is  another  consideration,  which 
is  also  of  material  importance  with  reference 
to  this  question,  as  to  the  bar  of  time,  and  it 
is  this.  The  parties  had  no  right  whatever  to 
call  for  the  payment  of  this  money  until  their 
title  was  ascertained.  That  title  was  not  ascer- 
tained until  the  award  of  the  commissioner, 
and  the  moment  the  award  of  the  commis- 
sioner was  pronounced,  when  they  had  a 
right  to  claim  the  money  (they  had  no  right 
to  claim  it  before),  they  instantly  made  a 
demand  of  the  money.  I  think  it  cannot  be 
considered,  therefore,  under  these  circum- 
stances, that  there  was  any  negligence,  or 
any  want  of  due  activity. 

There  is  another  consideration  also  ap- 
plicable to  this  part  of  the  case,  which  is 
material,  which  is  the  act  of  parliament — I 
mean  the  act  of  parliament  which  was  made 
in  the  year  1835.  I  have  mentioned  that 
the  company  were  in  a  state  of  insolvency 
during  along  period  of  time :  that  is  admitted. 
They  were  extricated  from  this  situation,  in 
consequence  of  an  agreement  which  they 
entered  into  with  the  Croydon  Railway 
Company ;  the  Croydon  Railway  Company 
agreed  to  purchase  the  site  of  the  canal  for 
the  purposes  of  the  railway.  All  this  was 
done  under  the  authority  of  an  act  of  par- 
liament. The  sum  stipulated  was  about 
40,000/.  By  the  provisions  of  the  act  of 
parliament,  that  money  was  to  be  paid  to 
the  company,  not  that  they  might  dispose  of 
it  as  they  should  think  proper,  but  that  it 
might  be  applied  for  particular  purposes; 
and  those  purposes  were  the  payment  of 
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debts,  claims,  damages,  liabilities  and  de« 
mands  to  which  they  were  subject.  If  they 
received  this  money,  therefore,  under  the 
authority  of  this  act  of  parliament,  they  were 
bound  to  apply  it  as  the  act  of  parliament 
required ;  and  nobody  can  say  that  it  was  not 
a  claim,  demand,  and  debt  which  was  due 
from  the  company.  It  is  said,  it  is  barred 
by  time.  A  debt  is  never  barred  by  time, 
even  in  a  court  of  law.  The  Statute  of 
Limitations  does  not  bar  the  debt  or  claim, 
but  only  the  demand.  It  was  a  subsisting 
debt,  and  having  received  the  money  for  the 
purpose  of  discharging  this  obligation,  and 
the  stipulations  in  the  act  of  parliament  ap- 
pearing to  have  been  framed  in  consequence 
of  the  insolvent  state  of  the  company,  it 
appears  to  me,  that  they  were  bound  to  ap- 
ply that  money  according  to  the  requisitions 
of  the  act  of  parliament.  For  all  these  reasons 
I  am  of  opinion,  therefore,  that  the  defence 
set  up,  that  time  was  a  bar  to  this  demand, 
cannot  be  sustained ;  and  in  that  opinion  I 
entirely  concur  with  the  judgment  of  the 
Court  below. 

The  next  question  is  this :  has  the  case 
of  the  plaintiffs  been  made  out?  are  they 
entitled  to  this  money  or  any  portion  of  it? 
The  award  of  the  commissioner  establishes 
that  they  were  entitled  in  the  year  1837| 
when  that  award  was  made,  to  a  portion  of 
the  land  at  Penge  Common,  and  that  other 
persons  specifically  named  were  entitled  to 
portions.  The  right  of  the  plaintiffs  is  traced 
from  Mr.  Scott ;  the  greater  part  of  the  pro- 
perty possessed  by  Mr.  Cator,  which  he  had 
in  the  hamlet  of  Penge,  and  the  common,  were 
derived  from  Mr.  Scott.  If  therefore  the 
commissioner  has  found,  that  in  the  year 
1837  the  plaintiffs  were  entitled  to  the  com- 
mon, and  they  have  derived  their  title  from 
Mr.  Scott  as  to  a  portion  of  it,  Mr.  Scott 
must  have  been  entitled  in  the  year  1812, 
at  the  time  when  this  award  of  compensation 
was  made.  If  he  was  entitled  then  to  this 
property  at  the  time  when  the  award  of 
compensation  was  made,  he  was  entitled  to 
receive  the  money ;  and,  being  entitled  to 
receive  the  money,  he  assigns  his  interest 
to  the  present  plaintiff ;  therefore  a  title  is 
made  out  to  a  part  of  this  money — a  title  in 
the  present  plaintiffs,  and  they  are  entitled 
therefore  to  maintain  this  suit.  In  what 
proportion  they  are  entitled  does  not  appear : 


that  is  referred  to  the  consideration  of  the 
Master,  and  properly  referred.  If  they  should 
make  out  a  title  to  the  money,  or  to  any 
portion  of  it,  the  rest  follows  as  a  matter  of 
course ;  and  the  learned  Judge  has  directed 
a  reference  for  that  purpose. 

Another  objection  was  made,  that  there 
were  other  parties  interested  in  this  frmd,  and 
that  they  ought  to  be  parties  to  the  suit.  I 
think  that  the  plaintiffs  have  done  all  that  they 
could  by  possibility  do ;  they  made  parties 
to  the  suit  those  persons  in  whose  £ftvour  the 
award  of  the  commissioner,  under  the  Inclo- 
sure  Act,  was  made ;  they  had  no  means  of 
ascertaining  with  certainty  or  precision  their 
title ;  nor  is  there  anything  before  the  Court 
to  shew,  who  the  persons  are  at  the  time  when 
this  compensation  was  awarded — ^who  the 
persons  are  that  were  entitled  to  share  it 
with  the  present  plaintiffs.  AU  this  rests 
as  matter  of  inquiry  before  the  Master,  and 
I  think  it  properly  rests. 

There  is  only  one  other  point  which  was 
raised,  and  to  which  it  is  necessary  to  advert ; 
it  was  raised  by  Mr.  Chandless,  I  think,  in 
the  course  of  his  argument.  It  is  stated,  that 
the  commissioner  had  no  power  to  award 
damages,  that  the  decree  deals  not  merely 
with  the  sum  which  was  awarded  for  the 
purchase  of  the  land,  but  the  compensation 
for  damages,  the  sum  of  180/. :  and  Mr* 
Chandless  stated,  that  in  the  act  of  parlia* 
ment,  the  second  act  of  parliament,  there 
was  no  authority  to  award  damages.  But 
with  all  deference  to  that  learned  gentleman, 
I  think  he  misapprehends  the  object  of  that 
act  of  parliament.  There  was  a  defect  in 
the  first  act  of  parliament,  and  the  48  Geo.  3. 
(the  second  act)  was  passed  for  the  purpose 
of  remedying  that  defect.  The  object  of  it 
only  is  this,  to  regulate  the  manner  in  which 
notices  shall  be  given,  and  the  manner  in 
which  the  commissioners  shaU  be  assembled. 
When  the  commissioners  are  assembled  by 
virtue  of  the  provisions  of  that  act  of  parlia- 
ment, they  act  not  under  the  authority  of  that 
act  only,  but  under  the  authority  of  the  first 
and  second  acts — both  acts — ^and  under  the 
first  act  they  are  authorized  and  empowered 
to  award,  not  only  the  price  of  land  which  is 
sold,  but  they  are  authorized  also  to  award 
compensation  for  damages  under  the  act.  I 
am  of  opinion,  therefore,  that  the  decree  in 
that  particular  is  right.     Under  these  dr- 
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camntances,  considering  that  these  ate  the 
only  points  made,  to  which  it  appeared  to 
me,  in  the  course  of  the  investigation,  that 
it  was  necessary  to  advert,  I  think  the  de- 
cree is  right,  and  that  the  decree  of  the  Court 
below  should  he  affirmed,  and,  I  think,  it 
should  be  affirmed  with  costs. 


} 


BRUCE  r.  CHARLTON. 


L.C. 

Nov.  4, 

Legacy — Constmction. 

A  testator  directed  that  the  rents  of  his 
estate,  after  payment  of  certain  annuities, 
should  be  accumulated  for  five  years ,  at  the 
end  of  which  time  he  gave  certain  legacies 
out  of  the  accumulations  to  several  parties,  by 
name,  or  as  many  as  were  then  living;  and 
the  same  sum  to  be  given  at  the  expiration  of 
ten  years  from  his  death ;  and  ditto  at  fifteen 
and  twenty  years : — Held,  that  the  legatees 
who  were  living  at  the  end  of  the  first  five 
years,  did  not  take  vested  interests  in  the 
legacies  to  be  paid  at  ten,  fifteen,  and  twenty 
years  ;  but  i?uit  the  payment  at  each  of  those 
dates  was  to  be  made  to  such  only  of  the  lega^ 
tees  as  should  he  respectively  living  at  each 
time  of  payment. 

William  Smith,  by  his  will,  bearing  date 
the  t6th  of  February  1824,  after  giving 
divers  pecuniary  legacies  and  annuities 
therein  mentioned,  proceeded  as  follows : — 
"  And  my  further  will  is,  that  all  the  Small 
l^cies  are  paid  immediately,  and  the  whole 
of  them,  with  all  just  demands,  settled  and 
paid  within  one  year  after  my  death.  And 
when  this  is  done,  my  further  will  is,  that 
ihe  rents  and  profits  of  my  different  estates' 
produce,  may  be  duly  collected,  and  put  in 
the  Bank  of  Bngland,  in  the  names  of  my 
executors,  to  pay  the  yearly  annuities  of 
those  mentioned  in  this  will,  and  the  surplus 
to  accumulate  for  five  years ;  and  at  the  end 
of  which  time  I  leave  as  follows :  To  Henry 
William  Crodfrey,  son  of  my  adopted  daugh- 
ter (late  Hill),  and  my  godson,  200^. ;  to 
my  adopted  daughter  (late  Hill),  and  Wil- 
Hiin  Bruce,  William  Cain,  Watkin  Charlton, 
Edith  Milward,  Sophia  Skey,  Susannah 
Smith,  child  of  my  late  son  William,  brother 
Thomas,  brother  John,  sister  Mary,  and  Ann 
Wood,  or  as  many  as  are  living,  lOOZ.  each ; 
New  Series,  XIII.— Chanc. 


and  to  Mary  Nott,  Sarah  Hutner,  Susan 
Smith,  Phoebe  Johnson,  William  Wallace, 
Esther  Hervey,  Ann  Leavers,  Mary  Hill, 
William  Grubb,  and  Lavinia,  late  Williams, 
or  as  many  as  are  then  living,  50/.  each. 
And  the  same  sum  to  be  given  at  the  expi- 
ration of  ten  years  from  the  time  of  my 
death ;  and  ditto  at  fifteen  and  twenty  years 
from  my  death.  After  all  the  before-men- 
tioned is  duly  complied  with,  I  leave  and 
bequeath  as  follows : — That  the  few  annui- 
tants that  may  be  then  living,  may  be  made 
secure  by  a  purchase  in  the  bank  from  the 
money  in  the  bank  stock,  or  by  any  better 
means  my  executors  may  think  best  to 
adopt.  And  at  the  end  of  the  above  twenty 
years,  my  will  is,  that  the  whole  may  be 
sold  and  divided  as  follows — among  the 
nephews  and  nieces  of  my  brothers  John 
and  Thomas,  and  of  my  two  sisters,  Hannah 
and  Mary,  or  as  many  as  may  be  then  living, 
share  and  share  alike." 

The  question  now  brought  before  the 
Court  was,  whether  the  legatees  who  were 
living  at  the  expiration  of  the  first  five  years 
mentioned  in  the  said  testator*s  will,  or  the 
personal  representatives  of  such  of  them  as 
afterwards  died,  were  entitled  to  share  in  the 
funds  which  were  to  be  divided  at  the  expi- 
ration of  ten,  fifteen,  and  tif^^enty  years  from 
the  testator's  death. 

The  Vice  Chancellor  decided,  that  such 
only  of  the  legatees  were  entitled  to  the 
legacies  which  were  directed  to  be  paid  at 
the  expiration  of  five,  ten,  and  fifteen  years 
after  the  testator's  death,  as  Were  living  at 
the  said  respective  periods  of  five,  ten,  and 
fifteen  years. 

The  representatives  of  two  legatees  who 
were  alive  at  the  expiration  of  the  first  five 
years,  but  had  since  died,  appealed  from  this 
decision. 

Mr,  Spence,  for  the  appellants,  contended, 
that  where  a  legacy  was  given  at  the  end  of 
a  certain  time,  it  was  not  a  vested  legacy ; 
and  therefore  the  legatees  in  this  case  must 
be  living  at  the  end  of  the  first  five  years,  or 
they  would  not  become  entitled  to  their  lega- 
cies :  but  that  as  to  the  subsequent  legacies, 
there  was  an  immediate  gift,  with  a  post- 
ponement of  the  time  of  payment;  and  there- 
fore, a  vested  interest  was  created. 
Smell  V.  Dee,  2  Salk.  415. 
Goulbourn  v.  Brooks,  2  You.  &  Col.  539 ; 
s.  c.  7  Law  J.  Rep.  (n.s.)  Ex.  Eq.  33. 
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Mr.  Teed,  and  Mr.  CampbeU  supported 
the  decision  of  the  Vice  Chancellor. 

The  Lord  Chancellor  affirmed  the  judg- 
ment of  the  Vice  Chancellor. 


} 


WOODS  r.  WOODS. 


V.C. 

Nov.  25, 

Orders — Replication^  Leave  to  withdraw. 

A  motion  for  leave  to  withdraw  a  replica^ 
Hon  and  to  file  another  after  the  service  of 
subpoenas  to  rejoin^  may  he  made  to  the  Court, 
The  20th  Order  o/ 1833,  which  directs  spe- 
cial applications  for  leave  to  withdraw  repli- 
cation to  he  made  to  the  Master^  applies  only 
where  the  withdrawal  of  the  replication  is 
for  the  purpose  of  amending  the  biU. 

This  was  a  motion  on  behalf  of  the  plain- 
tiffs, for  leave  to  withdraw  their  replication, 
upon  an  affidavit,  that  it  had  been  dis- 
covered such  replication  was  insufficient  and 
incorrect,  on  account  of  the  names  of  several 
defendants  being  omitted.  The  replication 
had  been  filed  in  January  1843,  the  sub- 
poena to  rejoin  in  the  following  March,  and 
in  Michaelmas  term,  1843,  an  order  for 
the  examination  of  witnesses  was  obtained 
by  the  plaintiffs.  By  the  3  &  4  Will.  4. 
c.  94.  s.  13,  it  is  directed,  that  the  Masters 
in  Ordinary  of  the  High  Court  of  Chancery 
shall  hear  and  determine  all  applications  for 
time  to  plead,  answer,  or  demur,  and  for 
leave  to  amend  bills,  and  for  enlarging  pub- 
lication, and  all  such  other  matters  relating 
to  the  conduct  of  suits  in  the  said  court,  as 
the  Lord  Chancellor,  with  the  advice  and 
assistance  of  the  Master  of  the  Rolls  and 
Vice  Chancellor,  or  one  of  them,  shall  by 
any  general  order  or  orders  direct,  in  such 
manner,  and  under  such  rules  and  regula- 
tions as  by  any  general  order  or  orders  to 
be  also  issued  by  the  Lord  Chancellor,  with 
the  advice  and  assistance  aforesaid,  shall  be 
directed. 

By  the  20th  Order  of  1833(1),  it  is 
directed,  that  all  special  applications  for 
leave  to  withdraw  replication,  as  well  as  to 
amend  bill,  shall  be  heard  and  determined 
by  the  Master  in  rotation. 

(1)  Ord.Can.50;  3  Uw  J.  Rep.  (n.s.)  Chanc.  S. 


Mr.  ShebbearCf  in  support  of  the  motion, 
said,  that  it  was  necessary  to  make  this  ap- 
plication to  the  Court,  as  it  was  analogous 
to  the  application  for  amending  a  biU  after 
the  expiration  of  the  time  for  amending. 

Mr.  S.  MiUer,  contra,  contended,  that 
the  statute  directed  an  application  of  this 
nature  to  be  made  to  the  Master,  and  not 
to  the  Court. 

The  Vice  Chancellor. — It  appears  to 
me,  that  the  order  referred  to  was  intended 
to  apply  only  to  cases  where  the  application 
is  to  withdraw  replication  for  the  purpose  of 
amending  a  bill ;  for  the  words  of  the  20th 
order  expressly  mention  the  amendment  of  a 
bill.  I  shall,  therefore,  make  the  order,  but 
the  costs  must  be  paid  by  the  plaintiffs. 


lORAM,      .     •  L  QQLDSWORTHYtJ.CROSSLEY. 

Dec.  5,  6.    J 

Orders — Motion  to  dismiss  BiU — Want  of 
Prosecution, 

The  answer  of  the  defendant  was  to  be 
deemed  sufficient  two  days  before  the  last 
seal  after  Trinity  term : — Held,  that  in  com- 
puting the  second  two  months,  after  which 
the  defendant  might  move  to  dismiss,  under 
the  I6th  Order  of  1828,  the  vacation  must 
be  reckoned,  notwithstanding  the  26th  Order 
of  December  1833. 

This  was  a  motion  to  dismiss  the  bill  for 
want  of  prosecution.  The  answer  of  the 
defendant  was  filed  on  the  24th  of  May  1843, 
and  was  to  be  deemed  sufficient,  on  the  18th 
of  July  following.  The  last  seal,  before  the 
long  vacation,  was  on  the  20th  of  July. 
More  than  two  months  had  elapsed  since 
the  answer  was  sufficient,  without  any  step 
being  taken. 

Mr.  Bacon,  for  the  motion. 

Mr.  Walker,  contra.  —  The  defendant 
cannot  move  to  dismiss  before  the  six  weeks 
allowed  by  the  13th  amended  Order  of  1828 
(1)  have  expired ;  and  in  computing  that 
time,  the  interval  between  the  last  seal  before 
the  long  vacatiop  and  the  first  seal  before 
Michaehnas  term,  is  not  to  be  reckoned. 

(1)  Ord.Can.  8. 
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He  cited  the  19tb  Order  of  1828,  as  amend- 
ed (2),  and  the  26th  Order  of  December 
1833(3). 

Mr.  Bacon,  in  reply. — In  this  case,  the 
first  period  of  two  months  had  expired  be* 
fore  the  last  seal  after  Trinity  term.  There- 
fore, in  reckoning  the  second  period  of  two 
months,  the  vacation  will  be  counted. 

Marriott  v.  Tarpley,  8  Sim.  18  ;  s.  c. 

5  Law  J.  Rep.  (n.s.)  Chanc.  184. 

Barnes  Y.  Tweddle,  10  Sim.  481 ;  s.  c. 

9  Law  J.  Rep.  (n.s.)  Chanc.  216. 

Dec.  6. — ^WiGRAM,  V.C. — In  this  case 
the  answer  was  to  be  deemed  sufficient,  be- 
fore the  last  seal  after  Trinity  term.  The 
plaintiff  contends,  that  as  he  is  allowed  six 
weeks  to  amend,  and  as  by  the  1 9  th  Order 
the  vacations  are  not  to  be  reckoned  in  that 
time,  the  defendant  is  not  in  a  situation  to 
move  to  dismiss.  The  cases  of  Marriott  v. 
Tarpley  and  Barnes  v.  Tweddle  shew,  that 
in  computing  the  two  months  mentioned  in 
the  16Ui  Order,  the  plaintiff  was  not  entitled 
to  the  benefit  of  the  19th  Order :  that  being 
80,  the  vacation  must  be  counted  in  the 
second  period  of  two  months. 

The  plaintiff  then  undertook  to  speed. 


WiGRAM,  V.C.    1    BERTOLACCI     V.     JOHN- 

Nov.  25 ;  Dec.  5.  J  stone. 

Amendment  after  Answer — Affidavit  in 
support. 

Where  the  plaintiff  amends  his  bill  against 
a  sole  defendant,  after  answer,  by  adding 
parties,  the  six  weeks,  allowed  by  the  13th 
Order  of  April  1828,  will  be  computed  as 
against  the  original  defendant,  from  the  time 
that  his  answer  is  to  be  deemed  sufficient ; 
and  not  from  the  time  that  the  answers  of  the 
new  defendants  are  to  he  deemed  sufficient. 

In  support  of  an  application  to  the  Court 
to  amend,  not  within  the  ^Zth  Order,  the 
affidavit  required  by  the  \3th  Order  will  not 
be  sufficient ;  but  the  Court  wiU  require  to 
he  satisfied  of  the  occasion  and  necessity  of 
the  proposed  amendments,  and  that  no  mate- 
rial inconvenience  wiU  thereby  accrue  to  the 
defendant, 

(2)  Ord.Can.l4. 

(3)  Ord.  Can.  52}  3  Law  J.  Rep.  (n.s.)  Chanc.  9. 


On  the  6th  of  December  1 842,  the  bill  was 
filed  against  Johnstone,  as  sole  defendant; 
his  appearance  was  entered  on  the  7th  of 
December,  and  the  answer  filed  on  the  Srd 
of  February  1843.  On  the  8th  of  May 
following,  the  common  order  to  amend  was 
obtained ;  and  the  bill  was  amended  on  the 
26th  of  May,  by  amending  the  case  against 
Johnstone,  and  adding  new  defendants. 
Johnstone's  answer  to  the  amended  bill  was 
filed  on  the  1st  of  July,  and  the  new  defen- 
dants had  not  yet  answered.  The  plaintiff, 
in  Michaelmas  term  1843,  made  an  applica- 
tion to  the  Master,  under  the  13th  Order  of 
November  1831  (1),  and  the  20th  Order  of 
December  1833(2),  for  leave  to  amend  the 
bill,  supported  by  the  usual  afiSdavits.  The 
Master  refused  the  application,  on  the 
ground  that  as  more  than  six  weeks  had 
elapsed  from  the  time  that  the  original  an- 
swer of  Johnstone  was  to  be  held  sufiicient, 
his  jurisdiction  was  gone.  This  was  a  mo- 
tion, by  way  of  appeal  from  the  Master's 
decision. 

Mr.  Burge  and  Mr.  W.  R.  Ellis,  for  the 
motion,  contended,  that  the  period  of  the 
six  weeks,  under  the  13th  Order,  must  be 
computed  from  the  time  of  the  answers  to 
the  amended  bills  being  sufficient,  for  the 
amended  bill  must  be  considered  as  an 
original  bill. 

Evans  v.  Hughes,  5  Sim.  666. 
The  Attorney  General  v.  Nethercoat, 
2  Myl.  &  Cr.  604 ;  s.  c.  7  Law  J.  Rep. 
(n.s.)  Chanc.  75. 
Matchitt  V.  Palmer,  10  Sim.  241. 

Mr.  Roupell  and  Mr.  James  Parker, 
contra. — The  six  weeks,  within  which  the 
application  can  be  made  to  the  Master,  are 
to  be  computed  from  the  time  of  the  original 
answer  being  sufficient. 

The  Attorney  General  v.  Nethercoaf. 

Lloyd  V.  fVaite,  4  Myl.  &  Cr.  257. 

Haddelsea  v.  Nevile,  4  Beav.  28 ;  s.  c. 

10  Law  J.  Rep.  (n.s.)  Chanc.  233. 
If  this  is  to  be  treated  as  an  original  appli- 
cation to  the  Court,  then  the  affidavits  in 
support  are  not  sufficient. 

Phillips  V.  Goding,  1  Hare,  40;  s.  c, 

11  Law  J.  Rep.  (n.s.)  Chanc.  90, 
Haddelsea  v.  Nevile. 

(1)  Ord.  Can.  8. 

(2)  Ord.  Can.  50;  3  Law  J.  Rep.  (n.s.)  Chanc.  8. 
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Dec.  5. — ^WiGRAM,  V.C. — In  this  case 
an  application  by  the  plaintiff,  for  leave  to 
amend  his  bill,  had  been  made  before  the 
Master  during  last  term,  and  that  applica- 
tion was  supported  by  the  affidavit  required 
by  the  13th  Order  of  April  1828,  as  amended 
in  November  1 831.  It  was  opposed,  before 
the  Master,  by  the  defendant  Johnstone, 
upon  the  suggestion  that  the  six  weeks, 
within  which  the  plaintiff  must  make  his 
application,  under  that  Order,  had  expired ; 
and  the  Master  being  of  that  opinion  re- 
fused the  application.  If  the  six  weeks  had 
expired,  without  doubt  the  Master's  juris- 
diction was  gone.  Whatever  other  difference 
of  opinion  may  have  existed  upon  that  point, 
the  decisions  are  clear,  that  the  Master  has 
no  power  to  dispense  with  the  general 
orders  of  the  Court — Lloyd  v.  Wait,  Smith 
V.  Webster  (S),  The  plaintiff 's  application 
to  the  Court  was  rested  upon  that  Idth 
Order,  and  the  affidavit  required  thereunder, 
and  upon  no  other  ground.  If,  in  this  case, 
Johnstone  had  continued  a  sole  defendant, 
the  question  could  not  have  arisen.  The 
material  facts  of  the  case  are  these.  [His 
Honour  here  stated  the  various  procee£ngs 
in  the  cause.  ]  The  plaintiff  had  obtained  one 
order  to  amend  after  answer:  and  the  13th 
Order  prescribes,  that  no  further  order  to 
amend,  as  thereinbefore  mentioned,  shall  be 
granted,  unless  within  six  weeks,  &c.,  after 
the  answer  is  to  be  deemed  sufficient.  It 
is  admitted,  that  at  the  time  of  the  applica- 
tion to  the  Master,  the  six  weeks  had  long 
since  expired,  supposing  Johnstone  had  con- 
tinued a  sole  defendant.  The  plaintiff  there- 
fore contends,  that  the  addition  of  the  new 
defendants  takes  the  case  out  of  the  13th 
Order  as  against  the  original  defendant;  and 
because  the  plaintiff,  having  had  no  order 
to  amend  against  the  new  defendants,  has  a 
right  against  them,  that  will  draw  with  it  a 
right  fidso  against  the  original  defendant. 
That  argument,  if  well  founded,  might  su- 
persede the  necessity  of  an  affidavit ;  for  as 
against  the  new  defendants,  the  plaintiff  has 
a  right  to  amend  his  bill  once,  as  of  course ; 
the  plaintiff  admits,  that  as  against  the 
original  defendant  the  affidavit  was  neces- 
sary ;  and  the  defendant  urged,  that  if  that 
was  so,  the  13th  Order,  as  to  the  six  weeks, 
would  apply  also. 

(3)  3  Myl.&Cr.  244. 


But  it  is  said,  that  by  the  sound  con- 
struction of  the  13th  Order,  the  addition 
of  new  defendants  gives  a  new  terminus, 
from'  which  to  compute  the  time  allowed 
for  amending.  If  such  construction  were 
right,  the  13th  Order  would,  in  effect,  be 
abrogated ;  for  the  plaintiff,  by  omitting  a 
necessary  party  in  the  first  instance,  might 
acquire  the  right  of  amending  toties  quoties 
against  the  original  defendant.  The  order 
must  be  applied  separately  as  against  each 
defendant.  If  the  plaintiff  chooses  to  amend 
against  one  defendant,  before  making  the 
necessary  parties,  he  cannot  acquire  a  right 
to  deprive  the  original  defendant  of  the 
benefit  of  the  13th  Order-^  The  Attorney 
General  v.  Nethercoat,  HaddeUea  v.  Nevile, 
Matchitt  V.  Palmer, 

So  far  as  the  question  depends  upon 
the  jurisdiction  of  the  Master,  I  think 
the  Master  was  right.  But  though  the 
Master  has  no  power  to  give  leave  to 
amend,  yet  undoubtedly  the  Court  has. 
This  brings  me  to  the  consideration  of 
the  only  argument  by  which  the  plaintiff's 
application  could  have  been  sustained,  and 
to  which  I  endeavoured  to  point  the  atten- 
tion of  counsel,  viz.  by  considering  the 
application  before  me  as  an  original  appli- 
cation, and  not  by  way  of  appeal,  and  by 
contending,  that  the  affidavit  required  by 
the  13th  Order  was  all  that  was  necessary. 
In  The  Attorney  General  v.  Nether  coat,  the 
Lord  Chancellor  held,  that  the  affidavit, 
required  by  the  13th  Order,  was  indispen- 
sable in  a  case  of  indulgence,  though  such 
case  was  not  within  that  order.  In  Matchitt 
v.  Palmer,  the  Vice  Chancellor  gave  leave  to 
amend  upon  that  affidavit  only,  but  no  ob- 
jection was  taken  to  the  sufficiency  of  the 
affidavit.  In  HaddeUea  v.  Nevile,  the 
ground  of  the  application  was,  that  the 
plaintiff  had  discovered  new  matter  since 
the  last  amendment.  The  report  states,  that 
the  Master  of  the  Rolls  was  not  satisfied 
with  the  affidavits,  but  the  particulars  are 
not  given.  My  own  opinion  is,  that  in  order 
to  preserve  the  13  th  Order,  for  any  useful 
purpose,  the  affidavits  required  by  that  order 
ought  not  alone  to  satisfy  the  Court  in  a  case 
not  falling  wholly  within  that  order.  I  do 
not  mean  that  the  Court  should  lay  down 
any  strict  rule ;  but  it  ought  to  know  enough 
of  the  case  to  shew  why  the  parties  were 
not  made  originally  defendants,  and  how 
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the  plaintiff  became  placed  in  his  present 
position,  and  that  no  material  inconyenience 
will  be  caused  to  the  original  defendant. 
It  was  said,  that  no  answer  to  the  amend- 
ments was  required  from  Johnstone,  but  in 
the  abstract  that  makes  no  difference,  for 
the  amendments  may  be  such  as  that  he 
may  feel  it  necessary  to  answer  them.  The 
plaintiff  may  consider,  whether  he  will 
have  the  present  motion  dismissed  without 
prejudice  to  a  new  motion,  or  whether  the 
present  motion  shall  stand  over,  with  liberty 
to  mention  it  again.  In  either  way,  the 
plaintiff  must  pay  the  costs,  as  he  is  asking 
for  indulgence. 


M.R 


12,  14.; 


BTICKNEY  V,  KNIGHT. 


Dec. 

Evidence — Payment  out  of  Court — Iden-^ 
tity. 

A  sum  of  stock  standing  in  court  to  the 
account  of  A,  By  ordered  to  he  transferred 
to  C.  D,  the  father  and  administrator  of 
A,  B,  on  evidence  of  letters  from  abroad  to 
C,  Z),  from  the  owner  of  the  vessel,  and  his 
ckrhy  on  board  of  which  A,  B.  died,  and  of 
a  foreign  newspaper,  announcing  A,  B*s 
death  on  hoard  the  same  vessel,  and  also  on 
evidence  of  receipt  and  identity  of  a  box 
containing  a  flute  and  mathematical  instru^ 
mentsfrom  abroad,  which  had  been  given  to 
A.  B,  on  his  quitting  this  country ;  none  of 
the  crew  of  the  vessel,  on  board  of  which 
A.  B,  was  stated  to  have  died,  being  in  this 
country. 

This  was  an  application  for  the  pay- 
ment out  of  court  of  a  sum  of  stock  stand- 
ing to  the  account  of  the  infant  plaintiff, 
H.  K.  Stickney.  From  the  affidavit  of 
Samuel  Stickney,  the  father  and  adminis- 
trator of  H.  K.  Stickney,  it  appeared,  that 
in  December  1841,  he  received  a  letter 
from  H.  K.  Stickney,  written  from  the 
State  of  Massachusetts,  in  America,  bearing 
the  poat-mark  of  Salem,  in  which  H.  K. 
Stickney  informed  Samuel  Stickney  of  his 
intention  to  embark  on  board  the  barque 
Cavalier,  an  American  vessel,  bound  for 
Zanzibar,  on  the  coast  of  A^ca ;  that  the 
barque  belonged  to  David  Pingree,  of  Salem, 
as  S.  Stickney  had  been  informed  by  David 


Pingree,  and  also  by  David  Moore,  the 
confidential  clerk  of  David  Pingree,  who 
was  in  this  country  in  August  1843,  and 
dined  with  S.  Stickney  several  times ;  that 
David  Pingree  was  an  American  merchant, 
residing  at  Salem,  and  acted  as  the  agent  of 
S.  Stickney;  that  in  October  1842,  S. 
Stickney  received  an  account  of  the  death 
of  his  son  H.  K.  Stickney  from  David  Pin- 
gree, who  then  resided  at  Salem,  his  death 
having  been  occasioned  by  a  fall  from  the 
foretop  upon  the  deck;  that  S.  Stickney 
received  a  similar  account  of  the  death  of 
H.  K.  Stickney  from  David  Moore,  who 
wrote  to  some  of  his  acquaintance  at  New 
York,  directing  them  to  forward  to  S.  Stick- 
ney a  box,  containing  some  African  curio- 
sities, mathematical  instruments,  and  other 
effects  which  had  belonged  to  H.  K.  Stick- 
ney, and  which  box  S.  Stickney  had  since 
received ;  that  the  barque  Cavalier  had  not 
been  to  England  since  June  1842  ;  that  he 
believed  that  if  the  barque  had  been  to  Eng- 
land since  that  month,  David  Pingree  would 
have  directed  the  captain  thereof  to  call  on 
S.  Stickney,  and  that  he  would  have  known 
thereof  from  some  of  his  mercantile  friends ; 
that  in  October  1842,  S.  Stickney  received 
from  George  Oden,  a  friend  residing  at 
Boston,  in  America,  a  Boston  newspaper, 
called  The  Daily  Evening  Transcript,  for 
September  22,  1842,  containing  the  follow- 
ing announcement : — **  Death  on  board  the 
barque  Cavalier,  July  7,  by  a  &11  from 
aloft,  Hood  K.  Stickney,  of  Charlestown, 
Massachusetts,  aged  nineteen;"  and  that 
according  to  the  best  of  S.  Stickney 's  belief 
none  of  the  crew  of  the  barque  were  now  in 
this  country. 

Mr,  E,  J,  Lloyd,  for  the  petitioner. 

The  Master  of  the  Rolls  having  express- 
ed a  wish,  that  inquiry  should  be  made 
for  evidence  in  corroboration  of  the  facts 
stated  in  the  father's  affidavit,  on  the  14  th 
of  December  an  affidavit  was  made  by  the 
sister  of  the  deceased,  in  which,  after  stating 
that  she  had  read  the  affidavit  of  her  father^ 
she  deposed,  that  she  opened  the  box  referred 
to  in  her  father's  affidavit,  which  contained 
(amongst  other  things)  a  prayer  book,  which 
she  well  recollected  to  have  belonged  to  her 
late  brother,  H.  K.  Stickney,  as  the  same 
contained  the  name  of  the  said  H.  K.  Stick- 
ney, and  also  the  name  of  her  mother,  and 
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had  formerly  belonged  to  the  deponent's 
deceased  uncle ;  that  the  box  also  contained 
a  copy  of  a  song  which  she  herself  made 
and  gave  to  her  late  brother,  H.  K.  Stick- 
ney,  prior  to  his  leaving  this  country  for 
America ;  that  the  box  also  contained  some 
African  curiosities,  a  flute,  and  some  mathe- 
matical instruments;  that  the  said  H.  K. 
Stickney  had  a  ilute  and  some  mathe- 
matical instruments,  prior  to  his  leaving 
this  country  for  America,  which  were  given 
to  him  by  his  father ;  and  she  believed  that 
the  flute  and  mathematical  instruments  con- 
tained in  the  box  were  the  same  flute  and 
mathematical  instruments  which  were,  as 
she  believed,  given  to  H.  K.  Stickney  by 
his  father. 

The  Master  of  the  Rolls,  after  observ- 
ing that  it  was  not  probable  that  better 
evidence  of  the  death  of  H.  K.  Stickney 
could  be  procured,  ordered  the  sum  of  stock 
to  be  transferred  to  the  petitioner,  as  the 
administrator  of  the  said  H.  K.  Stickney. 


} 


ST.  VICTOR  r.  DEVEREUX. 


M.R. 
Dec.  18. 

Pauper — Irregula  rity . 

A  plaintiffs  the  assignee  of  the  interests 
of  certain  parties  of  a  fund  in  courts  obtained^ 
on  petition^  as  of  course,  accompanied  by  the 
usual  oath,  the  common  order  to  sue  in  forma 
pauperis : — Held,  that  such  order  was  irre- 
gular, and  that  a  special  application  ought 
to  have  been  made  to  the  Court,  for  leave  to 
sue  in  forma  pauperis. 

If  the  circumstances  of  the  case  are  not 
mentioned  to  the  officer  of  the  court  on  the 
plaintiff  applying  for  the  order  as  of  course, 
the  order  will  not  afterwards  be  sustained 
upon  the  merits. 

Mr,  Pemberton  Leigh  and  Mr,  Beavan 
moved  to  discharge  an  order,  obtained  by 
the  plaintiff  in  this  court,  on  petition,  as  of 
course,  to  sue  in  formd  pauperis.  The 
plaintiff  was  the  assignee  of  one  of  three 
parties,  and,  by  virtue  of  a  power  of  procu- 
ration, the  assignee  of  the  personal  repre- 
sentatives of  the  two  other  parties  who  had 
claims  on  a  fund  in  court,  which  had  been 


paid  under  the  treaty  of  Paris,  by  way  of 
compensation  for  an  estate  which  had  been 
confiscated  by  the  revolutionary  government 
of  France.  The  suit  belonged  to  the  Court 
of  the  Vice  Chancellor  of  England.  It  was 
contended,  that  a  party  suing  in  autre  droit 
could  not  be  allowed  to  sue  in  formd  paw- 
peris; — 

Oldfield  V.  Cobbett,  2  Bea.  444,  and  S 

Bea.  452;  s.  c.  10  Law  J.  Rep.  (n.8.) 

Chanc.  232 ; 
Paradice  v.  Sheppard,  1  Dick.  1S6; 
and  that,  where  in  a  case  like  the  present, 
a  party  was  entitled  partly  in  his  own 
right,  and  partly  in  right  of  another  person, 
he  must  make  a  special  application  to  the 
Court  to  obtain  the  necessary  order— 
Thompson  y,  Thompson  {\), 

[Mr.  G,  Turner,  amicus  Ctiru^,  mentioned 
a  case  which  occurred  some  years  ago  in 
the  Court  of  Exchequer,  before  Alexander, 
C.B.,  where  his  Lordship  refused  to  permit 
an  assignee  from  a  clergyman  of  Easter 
offerings,  to  sue  in  formd  pauperis, "] 

Mr,  W,  Lee,  contra,  said,  the  other  par- 
ties in  the  suit  had  been  guilty  of  great 
delay;  and  that  the  case  was  one  well 
deserving  the  attention  of  the  Court;  and 
that,  under  the  circumstances,  the  order 
could  not  be  considered  an  irregular  one. 

The  Master  op  the  Rolls. — There  are 
few  things  more  important  than  that  parties, 
who  obtain  orders  of  the  Court,  should 
closely  confine  themselves  to  all  that  really 
ought  to  be  considered.  It  is  on  the  alle- 
gations made  on  the  application  for  the  order 
of  the  Court,  that  the  order  is  made.  If 
those  allegations  omit  something  that  is 
material  to  be  taken  into  consideration,  the 
order  so  obtained  is  an  irregular  order.  In 
this  case,  the  order  was  obtained  on  the 
simple  and  common  allegation  of  the  poverty 
of  the  plaintiff — nothing  more ;  and  if  the 
plaintiff  was  suing  in  his  own  right,  it  would 
be  quite  regular  to  obtain  the  order  in  the 
way  in  which  he  did;  but  if  he  was  suing  in 
a  character  which  required  of  the  Court  a 
special  consideration  of  the  circumstances, 
for  the  purpose  of  determining,  on  the  con- 

(1)  1  Turn.  &  V.  Chanc.  Pr.  513.  6lh  edit.  Hil. 
term,  1824. 


Digitized  by 


Google 


MICHAELMAS  TERM,  1843. 


103 


sideration  of  those  circumstances,  whether 
he  was  entitled  to  sue  in  formd  paitperis 
or  not,  then  those  matters  ought  to  have 
been  adverted  to  in  his  application ;  and, 
beyond  all  doubt,  it  would  have  required  a 
special  application  to  the  Court,  when,  if 
the  Court  decided,  on  the  consideration  of  all 
the  circumstances,  that  he  was  entitled  to 
be  considered  as  a  pauper,  the  proper  order 
would  have  been  made  to  admit  him  to  sue  in 
formd patiperis.  Lord  Cottenham  laid  down 
the  rule,  that  when  an  order  was  made,  and  an 
application  was  afterwards  made  to  discharge 
that  order  for  irregularity,  if,  considering 
the  circumstances  under  which  the  order 
was  made,  there  was  irregularity  of  proceed- 
ing, and  those  circumstances  were  brought 
before  the  Judge  on  the  application  to  dis- 
charge it,  he  would  discharge  the  order,  and 
leave  the  party  the  opportunity  of  obtaining, 
by  a  regular  course  of  proceeding,  an  order 
on  a  proper  application  for  the  purpose; 
and  such  has  been  the  practice  in  this  court. 
The  merits  of  the  case,  the  nature  of  the 
plaintiff's  interest,  and  questions  of  that 
kind,  can  only  be  taken  into  consideration 
by  me,  for  the  purpose  of  determining  whe- 
ther a  question  arises,  which  makes  it  ma- 
terial for  me  to  have  the  matter  considered 
before  the  order  to  admit  the  party  to  sue 
in  formd  pauperis  is  granted.  I  think  that 
the  particular  circumstances  of  the  present 
case  ought  to  have  been  alluded  to  before 
the  order  to  sue  in  formd  pauperis  was 
obtained,  and  that  not  having  been  done, 
the  order  is  irregular,  and  must  be  dis- 
charged, but,  under  the  circumstances,  with- 
out costs.  The  plaintiff  may,  notwithstand- 
ing this  order,  apply  to  the  Vice  Chancellor 
of  England  on  the  merits,  for  leave  to  sue 
in  formd  pauperis. 


Decisis.' 19,  22.}    i>odd  r.  cary. 

Annuitff —  Deed — Construction — Provi- 
sion for  Illegitimate  Child. 

The  reputed  father  of  an  illegitimate  child 
executed  a  deed  upon  the  marriage  of  the 
mother,  by  which  he  granted  to  a  trustee  an 
annuity  of  261,  per  annum,  to  be  paid  to  the 
husband  for  his  life,  and  then  to  the  child  for 


her  life;  with  a  proviso,  that  if  the  husband 
did  not  provide  proper  maintenance  and  edu- 
cation for  the  child,  the  annuity  was  to  be  no 
longer  payable  to  him,  but  was  to  be  applied 
for  the  benefit  of  the  child.  The  child  died 
in  the  lifetime  of  the  husband : — Held,  (re- 
versing the  decision  of  the  Court  below,)  that 
the  annuity  did  not  cease  on  the  death  of  the 
child. 

The  plaintiff  in  this  suit  was  the  reputed 
father  of  an  illegitimate  child,  the  mother  of 
which  intermarried  with  Ashby,  one  of  the 
defendants,  in  April  1832.  A  day  or  two 
before  the  marriage,  the  plaintiff  gave  to 
Ashby  a  memorandum,  in  the  following 
words: — " London,  April  16,  1832.  This 
memorandum  of  settlement,  intended  to  be 
made  by  [the  plaintiff]  on  behalf  of  William 
Ashby,  of  \0s.  per  week  from  this  date, 
during  the  life  of  William  Ashby,  and  after 
his   decease  to  the  daughter   of  his  wife, 

Elizabeth  Ashby,  named ,  for  the 

sole  use  and  benefit  of  the  aforesaid,  to  be 
paid  as  may  be  agreed." 

By  a  subsequent  indenture,  of  the  23rd 
of  June  1832,  made  between  the  plaintiff  of 
the  first  part,  Ashby  of  the  second  part, 
E.  A,  the  illegitimate  child,  of  the  third  part, 
and  a  trustee,  of  the  fourth  part,  after  reciting 
that  the  plaintiff,  being  desirous  of  making 
some  provision  for  the  maintenance,  educa- 
tion, and  subsequent  advancement  in  life  of 
the  said  child,  had  proposed  to  Ashby  to 
grant,  or  otherwise  well  assure  unto  or  in 
trust  for  him,  to  be  applied  as  thereinafter 
mentioned,  and  on  the  terms  and  conditions 
thereinafter  expressed,  an  annuity  of  261. 
per  annum,  issuing  out  of  the  hereditaments 
thereinafter  described,  the  plaintiff  granted 
and  demised  certain  hereditaments  to  a  trus- 
tee for  99  years,  if  either  of  them,  E.  A.  or 
Ashby,  should  so  long  live,  upon  trust  out 
of  the  rents  to  pay  to  Ashby,  during  his  life, 
an  annuity  of  261.  per  annum,  with  a  pro- 
portionate part  from  the  last  of  the  days  of 
payment  up  to  the  day  of  Ashby 's  decease ; 
and  after  the  decease  of  Ashby,  then  to  pay 
the  said  annuity  of  26Z.,  should  the  said  E.  A. 
be  then  living  and  under  the  age  of  twenty - 
one  years,  for  and  towards  her  maintenance 
and  education  in  the  meanwhile ;  and  after 
she  should  have  attained  twenty-one,  then  to 
pay  such  annuity  of  261.  to  her  during  her 


Digitized  by 


Google 


1 


t04 


COURTS  OF  CHANCERY : 


life.  And  the  nid  indenture  contained  a 
provision,  that  in  caae  Ashhy  should  not  at 
all  times  daring  his  life  demean  and  behave 
himself  with  respect  and  civility  towards 
£.  A,  and  should  not  find  and  provide  for 
her,  at  his  expense,  proper  and  sufficient 
wearing  apparel,  meat,  drink,  lodging,  &c., 
and  should  not  also,  at  the  like  expense, 
cause  and  procure  her  to  be  duly  educated 
in  a  suitable  and  proper  manner,  according 
to  his  situation  in  life,  and  as  if  £.  A.  were 
his  own  child,  then  the  annuity  thereinbefore 
given  to  Ashby  was  to  cease ;  and  the  trus- 
tee was  then  to  apply  it  for  the  benefit  of 
£•  A.  during  the  life  of  Ashby. 

£.  A.  died  in  1835,  but  the  plaintiff 
continued  to  pay  the  annuity  to  Ashby  till 
September  1839,  when  he  discontinued  the 
payment. 

In  1840,  the  trustee  of  the  indenture  of 
1832  brought  an  action  of  ejectment  against 
the  tenant  of  the  hereditaments,  and  obtained 
a  verdict,  with  liberty  for  the  plaintiff  to 
move  for  judgment  as  in  case  of  nonsuit.  A 
motion  was  accordingly  made,  in  £aster 
term,  1840,  when  Parke,  B.  was  of  opinion 
that  the  annuity  bad  not  ceased  upon  the 
death  of  £.  A.  The  annuity  was  now  in 
arrear,  and  another  action  of  ejectment  had 
been  commenced. 

The  bill  prayed  a  declaration  that  the  an- 
nuity ceased  on  the  death  of  £.  A,  and  that 
the  term  ought  to  be  surrendered,  and  the 
indenture  be  delivered  up  to  be  cancelled ; 
or  for  a  new  trustee  and  a  receiver,  if  the 
Court  should  be  of  opinion  that  the  annuity 
was  still  subsisting. 

Upon  a  motion  being  made  before  the 
Vice  Chancellor  of  £ngland,  on  the  5th  of 
July  1843,  his  Honour,  being  of  opinion 
that  the  annuity  was  intended  as  a  provision 
for  the  child  only,  ordered,  that  an  injunc- 
tion, which  had  been  granted  ex  parte  to  stay 
the  proceedings  in  the  action  at  law,  should 
be  continued ;  and  referred  it  to  the  Master 
to  appoint  a  receiver  of  the  estates  on  which 
the  annuity  was  charged. 

A  motion  was  now  made  to  the  Lord 
Chancellor,  by  way  of  appeal,  that  the 
order  of  the  Vice  Chancellor  might  be 
discharged. 

Mr.  Teed  and  Mr.  Schomberg  appeared 
for  the  defendant  Ashby ; 

Mr.  Bxukf  for  the  defendant  Cary ;  and 


Mr.  Jamei  Rm$9eU  and  Mr.  EUit,  for  the 
plaintiff. 

The  Lord  Chancellor  was  of  opinion 
that  the  annuity  did  not  determine  upon  the 
death  of  the  child;  and  therefore,  that  the 
injunction  ought  to  be  dissolved. 


V.C.     1 
Nov. 9, 16./      »ic*  ^'^  GORDON. 

Production  of  Documents — Perjury. 

Upon  a  defendant  refuting  to  produce 
documents  which  might  be  used  in  evidence 
against  him,  in  an  indictment  for  perjury^ — 
It  was  held,  that  the  defendant  could  not  he 
protected  where  the  crime  was  committed 
subsequently  to  the  institution  of  the  suit. 

Mr.  Cole  moved  for  the  production  of 
documents,  admitted  by  the  answer  to  be  in 
the  possession  of  the  defendant.  The  defen- 
dant, who  had  been  indicted  for  perjury 
since  the  commencement  of  the  suit,  refused 
to  produce  the  documents,  alleging  that  they 
were  required  by  the  plaintiff,  as  evidence 
in  support  of  the  indictment.  The  suit 
related  to  certain  bill  transactions  between 
the  parties,  and  the  documents  consisted  of 
bills  of  exchange. 

Mr.  Chandless  appeared  to  oppose  die 
motion,  and  contended,  that  the  nile  of  the 
Court  was,  that  a  defendant  should  not  be 
compelled  to  answer,  where,  by  answering, 
he  should  lay  himself  open  to  a  criminal 
charge.  This  was  decided  in  Paxton  v. 
Douglas  (I). 

The  Vice  Chancellor. — The  question 
is  a  very  short  one.  The  Court  must  take 
care  that  the  rule  protecting  a  defendant 
from  answering  so  as  to  criminate  himself, 
is  so  used  as  not  to  destroy  the  justice 
which  the  Court  administers.  A  defendant, 
after  swearing  falsely,  may  not  protect  him- 
self by  his  own  misconduct.  In  the  case 
cited,  which  was  before  Lord  £Idon,  just 
the  same  set  of  circumstances  occurred,  but 
then  it  was  not  in  the  suit  or  with  reference 
to  it ;  this,  on  the  contrary,  has  occurred 

(1)  19  Ves.  225. 
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smoe  the  commencement  of  the  luit :  if  I 
were  to  do  this,  I  should  be  holding  out  on 
inducement  to  perjury. 

This  case  bemg  again  mentioned  upon  a 
sobaequent  day,-*- 

TheVicB  Chancellor  said,  if  I  were  not 
to  grant  this  motion,  I  should  be  inducing  a 
penon  to  commit  perjury,  for  the  pnrposc 
of  lefosmg  to  produce  any  documents  which 
ndgfat  injure  his  case. 


J.  \ 
21.; 


WILLIAMS  V.  OWEN. 


V.G 

Nov, 

Mortgage — Sureties, 

A  mortgage  was  effected  for  300^.  upon 
certain  property,  and  the  three  plaintiffs 
became  sureties  for  securing  the  repayment. 
The  mortgagee  lent  a  further  sum  of  100/. 
upon  the  same  property,  unknown  to  the 
sureties.  The  mortgagor  failed  to  repay  the 
sum  advanced,  and  the  sureties  were  com- 
pelled to  pay  the  300/.  The  mortgagee  then 
refused  to  give  up  his  security  unless  the 
further  sum  of  100/.  was  paid : — Held,  that 
the  mortgagee  was  justified  in  lending  the 
finrther  sum,  and  the  sureties  must  pay  100/. 
more  before  they  could  stand  in  the  place  of 
the  mortgagee. 

The  object  of  this  suit  was  to  recover  the 
tmn  of  300/.  and  interest  and  expenses 
from  the  defendants,  Owen  Owens  and  Do* 
rothy  his  wife,  as  the  representatives  of 
David  Evans,  deceased,  by  obtaining  pos- 
session of  a  windmill  and  other  premises, 
upon  which  the  same  was  secured. 

The  bill  stated,  that  on  the  4th  of  June 
1836,  Robert  Roberts  assigned  the  windmill 
for  sixty  years  to  D.  Evans,  by  way  of 
mortgage,  for  securing  300/.  and  interest ; 
and  the  plaintiffs,  Robert  Williams,  Ed- 
ward Williams,  and  William  Williams,  to- 
gether with  three  other  persons,  entered 
into  a  covenant  to  pay  the  said  300/.  to  D. 
Evans,  in  case  Roberts  failed  to  do  so. 
R.  Roberts  failed  to  repay  the  300/. ;  and  D. 
Evans,  in  February  1839,  brought  an  action 
against  the  plaintiffs,  and  they  having  no 
defence,  it  was  arranged,  on  the  1st  of 
August  1839,  by  a  Judge's  order  of  that 
date,  that  the  plaintiffs  should  pay  D.  Evans 
New  Series,  XIIL^Cuamc. 


the  300/.  with  interest;  and  on  such  pay- 
ment Evans  was  to  give  up  to  the  plaintiffs 
the  mortgage  deed.  The  sum  so  agreed  to 
be  paid,  was  accordingly  paid  by  the  plain- 
tiffs, but  Evans  refused  to  give  up  the  mort- 
gage deed,  alleging  that  he  held  it  as  a 
security  for  a  further  sum  of  100/.  advanced 
by  him  to  Roberts  upon  a  second  mortgage 
of  the  same  premises.  The  bill  prayed,  tluit 
an  account  might  be  taken,  and  that  it  might 
be  declared  that  the  plaintiffs  should  stand 
in  the  place  of  the  said  D.  Evans,  or  his 
personal  representatives,  as  mortgagees  of 
the  premises  for  what  should  be  found  due 
to  them ;  and  that  in  default  of  payment, 
the  premises  might  be  assigned  to  them ; 
and  that  if  any  further  advance  should  be 
found  to  have  been  made  subsequently  to 
the  300/.,  then  that  it  might  be  declared 
that  such  further  advance  was  posterior  to 
the  plaintiffs'  equitable  lien  or  charge  upon 
the  premises. 

Mr.  Purvis  and  Mr.  Heathfield,  for  the 
plaintiffs,  said,  the  question  was,  whether 
David  Evans,  the  mortgagee,  had  a  right, 
as  against  the  plaintiffs,  to  tack  the  second 
mortgage,  for  100/.  and  interest,  to  the  first 
mortgage  of  300/.  and  interest,  and  con- 
tended, that  he  had  no  right  to  do  so,  on 
the  principle,  that  a  first  mortgagee  having 
notice  of  a  subsequent  incumbrance,  and 
making  a  further  advance,  for  which  he 
takes  a  further  charge,  cannot  tack  such 
further  charge  as  against  the  subsequent  in- 
cumbrance ;  and  also  on  the  principle,  that 
the  debtor  and  creditor  cannot  do  any  act 
to  prejudice  the  security :  that  the  plaintiflb, 
having  paid  off  the  first  mortgage,  were 
entitled  to  an  assignment  from  D.  Evans  of 
that  mortgage,  and  to  have  the  mortgage 
deed  delivered  up  to  them  as  well.  The 
plaintiffs  contracted  to  stand  as  surety  for 
the  300/.,  but  certainly  could  not  be  com- 
pelled to  pay  more  than  that  for  which  they 
intended  to  benefit  the  mortgagor.  The 
plaintiffs  would  be  entitled  to  the  same  rights 
as  the  mortgagee,  if  they  paid  off  the  mort- 
gage-money— Copis  V.  Middleton  (1). 

Mr.  Stuart  and  Mr.  Piggott,  for  the  de- 
fendants, contended,  that  the  sureties  could 
not  have  an  assignment  without  paying  off 


(1)  Turn.  &  Ru88.  224;  b.o.  2  Law  J.  Rep. 
Chanc.  82. 
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the  second  charge.  The  mortgagee  was 
entitled  to  tack  the  further  sum  advanced, 
which  would  constitute  the  first  charge  upon 
the  property.  When  the  sureties  paid  off 
the  debt,  they  were  only  able  to  place  them- 
selves as  creditors  of  the  mortgagor  from 
the  time  of  such  payment ;  and  that  having 
been  subsequent  to  the  second  mortgage 
debt,  they  could  not  have  priority  over  such 
second  mortgage. 

Mr.  Bagshawe,  for  Robert  Roberts. 

Mr,  Purvis,  in  reply. 

The  Vice  Chancellor. — The  question 
is,  whether,  these  gentlemen  having  made 


no  stipulation  as  to  the  character  in  which 
David  Evans  stood,  he  was  not  at  liberty 
to  lend  a  further  sum.  If  there  had  been 
nothing  but  the  mortgage  deed,  the  plain- 
tiffs would  have  had  an  equity  on  the 
deed ;  but  where  there  is  no  restraint  at  all, 
I  cannot  say  Evans  was  prevented  from 
lejiding  a  further  sum.  If  the  plaintiffs 
want  to  have  the  benefit  of  the  300/.,  they 
must  do  such  an  equity  as  will  entitle  them 
to  the  lOOZ.  The  only  way  for  them  to  do 
complete  equity,  is,  that  they  should  pay 
the  second  advance  of  lOOZ.,  and  then  stand 
in  the  place  of  the  mortgagee  for  both 
sums. 


END  OF  MICHAELMAS  TERM,  1843. 
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THE  DUKE  OF  BRUNS- 
WICK 0.  THE  KINO 
OF  HANOVER. 


Pleading — Demurrer —  Process — JuriS" 
diction — Equity — Sovereign  Prince — Svb^ 
ject — Void  Instrument — State  Transactions. 

A  bill  wasfiledf  by  Charles  Frederick  Duke 
of  Brunswick^  against  the  King  of  Hanover^ 
who  was  sued  as  Ernest  Augustus  Duke  of 
Cumberland  and  Teviotdale  in  Great  Bri^ 
tain,  and  Earl  of  Armagh  in  Ireland.  The 
bill  prayed  a  declaration  that  a  certain 
instrument,  dated  the  6th  of  February  and 
the  14th  of  March  1833,  and  the  appoint- 
ment  of  the  Duke  of  Cambridge  as  guardian 
of  the  fortune  and  property  of  the  plaintiff, 
and  of  the  persons  appointed  managers  under 
him,  and  the  subsequent  appointment  of  the 
defendant  as  such  guardian,  were  absolutely 
void;  and  that  the  defendant  was  liable 
to  account  to  the  plaintiff  for  the  property 
and  effects  of  the  plaintiff  possessed  by  the 
defendant;  and  that  accounts  might  accord- 
ingly  be  taken.  It  stated,  that  in  1830  the 
plaintiff  was  the  reigning  Duke  of  Brunswick, 
and  was,  in  his  private  capacity,  possessed 
and  entitled  to  real  and  personal  property, 
of  great  amount,  in  Brunswick,  England, 
Hanover,  France,  and  elsewhere  in  Europe; 
thai  the  duchy  of  Brunswick  bordered  on  the 
kingdom  of  Hanover;    that  in  September 


1830  King  William  the  Fourth  of  England 
was  King  of  Hanover,  and  the  Duke  of  Cam- 
bridge  viceroy  of  Hanover,  acting  under  the 
authority  of  the  former ;  that  pending  a  re- 
volutionary movement,  in  1830,  in  Bruns- 
wick, a  decree  of  the  Germanic  Diet  was 
made,  whereby  the  plaintiffs  brother,  Duke 
William,  became  Duke  of  Brunswick ;  that 
the  plaintiff  was  thereby  dethroned ;  thai  by 
an  instrument,  dated  in  the  year  1833,  signed 
by  King  William  the  Fourth  and  William 
Duke  of  Brunswick,  the  plaintiff  was  de- 
prived of  the  management  of  his  fortune,  and 
the  Duke  of  Cambridge  appointed  supreme 
guardian,  with  power  to  appoint  adminis- 
trators of  the  fortune  of  the  plaintiff,  who 
were  to  account  to  the  Duke  of  Cambridge ; 
that  the  guardianship  was  to  be  considered 
as  legally  established  in  Brunswick,  where 
it  was  to  have  its  locality;  that  the  last- 
mentioned  document  was  approved  of  and 
signed  by  the  Dukes  of  Cumberland,  Sussex, 
and  Cambridge.  The  bill  then  charged,  that 
the  last-mentioned  document  was  void,  but 
thai  nevertheless  the  Duke  of  Cambridge 
possessed  himself  of  the  private  property  of 
the  plaintiff,  amounting  to  several  hundred 
thousand  pounds ;  that  on  the  death  of  King 
William  the  Fourth,  the  defendant  was,  by 
some  instrument,  purported  to  be  appointed 
guardian  of  the  plaintiffs  fortune  and 
property,  in  the  place  of  the  Duke  of  Cam- 
bridge ;  that  the  said  appointments  of 
guardians    were  invalid  according   to   the 
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laws  as  well  of  Brunswick  and  Hanover 
as  of  Great  Britain ;  that  the  receipts  and 
payments  by  the  Duke  of  Cambridge  and  the 
defendant  respectively  on  account  of  the 
plaintiffs  and  the  management  of  his  pro^ 
pertyy  constituted  a  mutual  account,  and  that 
the  same  was  still  open  and  running,  and, 
being  intricate  in  its  nature,  could  only  be 
taken  in  a  court  of  equity ;  that  the  plaintiff 
was  resident  and  domiciled  in  England,  and 
that  the  pl-aintiff  and  defendant  were  respec^ 
lively  subjects  of  the  Crown  of  Great  Britain 
and  Ireland ;  that  the  defendant  was  a  peer 
of  this  realm ;  and  that  his  title  as  such  was 
His  Royal  Highness  Ernest  Augustus  Duke 
of  Cumberland  and  Teviotdale,  in  Great 
Britain,  and  Earl  of  Armagh  in  Ireland; 
and  that  since  his  arrival  in  this  country,  and 
during  his  residence  here,  he  had  exercised^ 
and  stiU  exercised,  rights  and  privileges  as 
such  peer  as  aforesaid. 

The  defendant,  whilst  temporarily  resident 
in  this  country,  was  served  with  the  process 
of  the  court  in  this  suit,  upon  which  he 
appUed  to  the  Lord  ChanceUor  to  relieve 
him  from  such  process ;  but  his  Lordship 
refused  the  application.  The  defendant  tJien 
appeared  to  the  bill,  and  afterwards  filed  a 
general  demurrer  thereto,  for  want  ofjuris^ 
diction  and  want  of  equity  .^-^Held,  that  the 
appearance  of  the  defendant  to  the  biU  was 
no  waiver  of  any  defence  he  might  have; 
and  that  the  refusal  of  the  Lord  Chancellor 
to  relieve  the  defendant  from  the  process  of 
the  Court  which  had  been  served  on  him,  had 
not  the  effect  of  deciding  thai  the  defendant 
was  liable  to  the  jurisdiction  of  the  Court, 

Held,  that  the  defendant  was  exempt  from 
the  jurisdiction  of  the  Courts  in  this  country 
for  any  acts  done  by  him  as  King  of  Hano- 
ver,  or  in  his  character  of  sovereign  prince  ; 
but  that  being  a  subject  of  Her  Majesty 
Queen  Victoria,  he  was  liable  to  be  sued  in 
the  courts  of  this  country  in  respect  of  any 
acts  and  transactions  done  by  him,  or  in 
which  he  might  have  been  engaged  as  such 
subject ;  and  that  in  respect  of  any  act  done 
by  him  out  of  this  realm,  or  any  act  as  to 
which  it  might  be  doubtful  whether  it  ought 
to  be  attributed  to  the  character  of  sovereign 
prince  or  to  the  character  of  subject,  the  same 
ought  to  be  presumed  to  be  attributable  rather 
to  the  character  of  sovereign  prince  than  to 
the  character  of  subject. 

Held,  also,  that  in  a  suit  in  this  court 


against  a  sovereign  prince,  who  is  aiso  a 
subject,  the  bill  ought,  upon  the  face  of  it,  to 
shew  that  the  subject-matter  of  it  constitutes 
a  case  in  whieh  a  sovereign  prince  is  liable 
to  be  sued  as  a  subject. 

Although,  with  regard  to  English  instru^ 
ments,  intended  to  operate  according  to  Eng^ 
lish  law,  the  Court  may  be  able,  even  on 
demurrer,  in  a  simple  case,  to  adjudicate 
thereon,  upon  a  mere  allegation  that  the  tn- 
strument  is  Mil  and  void ;  yet,  with  regard 
to  a  foreign  instrument,  intended  to  operate 
according  to  a  law  not  known  in  England^ 
an  allegation  that  the  instrument  is  void  is 
too  vague, 

8emble— 77(6  instrument  complained  of  in 
the  present  case  was,  under  the  circumstances 
stated  in  the  bUl,  connected  with  political 
and  state  transactions,  and  was  a  state 
document. 

This  case  came  on  to  be  heard  on  a  de- 
murrer to  the  plaintiff's  bill  for  want  of 
jurisdiction  and  want  of  equity. 

Sir  Charles  Wetherell,  Mr.  Pemberton 
Leigh,  and  Mr,  Elmsley,  appea^:ed  in  sup- 
port of  the  demurrer. 

Mr,  Kindersley,  Mr,  G,  Turner,  and  Mr. 
Heathfield,  contra. 

The  statements  in  the  bill  and  arguments 
at  the  bar  having  been  embodied  by  the 
Master  of  the  RoUs  in  his  judgment,  it  has 
not  been  deemed  proper  to  repeat  them  here. 

The  following  authorities  were  cited  in  the 
course  of  the  arguments : — 

Calvin* s  ease,  7  Rep.  15,  b. 

Nabob  of  the  Camatic  v.  East  India 
Company,  1  Ves.  jun.  871;  8.c.  8 
Bro.  C.C.  292. 

The  Columbian  Government  y.  Roths- 
child, 1  Sim.  94  ;  s.  c.  5  Law  J.  Rep. 
Chanc.  43. 

Glyny,  Scares,  1  You.  &  Col.  644 ;  s.c. 
5  Law  J.  Rep.  (n.s.)  £z.  £q.-  49. 

Stat,  7  Ann.  c.  12. 

1  Black,  Com,  p.  253. 

Lockwood  y.  Coysgame,  3  Bur.  1676. 

Viveash  y.  Becker,  3  Mau.  &  Selw.  284. 

Fisher  v,  Begrez,  1  Cr.  &M.  117 ;  s.c. 
2  Law  J.  Rep.  (n.s.)  Exch.  13. 

Vattel,  Lib,2,  c,l4.  S.21S, 

Lib,  4.  c.  5.  9.55.  p.  452. 
c,  7.  s,  80.  p,  464. 
5.81.      ib. 
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Vatiel,  Lib.  4.  c.  7.  s.  92.  p.  470. 
C.8.  ».  110.  |7. 488. 
.9. 112.  |>.  490. 
5.  lld.;>.491. 
5.  114.;>.492. 
8. 115.  p.  493. 
The  Corporation  of  Carlisle  v.  Wilson^ 

13  Ves.  276. 
Stat.  1  Geo.  1.  «<.  13.  s.  2. 
Stat.  13  Will.  3.  c.  6.  «.  10. 
De  la  Torre  v.  BernaleSf  mentioned  in 

1  Hov.  Sup.  149. 
Cases  of  John  Baliol,  King  of  Scotland^ 

summoned  by  Edward  I.  of  England : 

and  of  Edward  L  of  England  sum-* 

moned  hy  PhiUp  le  Bel  of  France^  as 

Duke  of  Ouienne. 
Melan  y.  the  Duke  de  Fitzjames,  1  Bos. 

&  Pul.  138. 
De  la  Vega  v.  Vianna,  1  B.  &  Ad.  284  ; 

8.  c.  8  Law  J.  Rep.  K.B.  388. 
HtUlett  v.  the  King  of  Spain,  2  Bli.  n.8. 

31;  8.C.  IDow&Cl.  169. 
The  King  of  Spain  v.  HuUett,  1  CI.  & 

Fin.  333 ;  s.  c.  7  Bli.  859. 
Qrotius,  '  Law  of  Nations,*  b.  2.  c.  14. 

8.  101. 
Stoiry  on  the  Conflict  of  Laws,  2nd  edit. 

c.  8.  8. 244.  p.  322. 
Earl  of  D&rhy  v.  the  Duke  of  Athol, 

1  Yes.  sen.  202. 
NoveUo  y.  Toogood,  1  B.  & C.  554 ;  s.  c. 

1  Law  J.  Rep.  K.B.  181. 
Co.  Lit.  Haigreaye'B  edit.  sec.  180. 
Seld&Cs  Table  Talk,  (Equity,)  p.  83, 

128  A,  note. 
Money  v.  Leach,  1  W.  Black.  563. 

Jan.  13,  1844.-— The  Master  of  thb 
Rolls.— The  bill  is  filed  by  His  Serene 
Highness  Charles  Frederick  William  Angus-' 
tos  Duke  of  Brunswick  against  His  Majesty 
the  King  of  Hanoyer,  who  is  sued  as  His 
Royal  Highness  Ernest  Augustus  Duke  of 
Cumberland  and  Teyiotdale  in  Great  Bri- 
tain, and  Earl  of  Armagh  in  Ireland. 

The  bill  prays,  that  it  may  be  declared 
that  a  certain  instrument  or  writing,  in  the 
bill  mentioned  to  be  dated  the  6th  of 
February  and  the  14th  of  March  1833,  and 
the  appointment  of  His  Royal  Highness  the 
Duk^f  Cambridge  as  guardian  of  the  for- 
tune and  property  of  the  plaintiff,  thereby 
putported  to  be  made,  and  of  the  persons 
purported  to  be  appointed  administrators  and 


managers  under  him,  and  the  subsequent 
appointment  of  the  ddendant  as  such  guar- 
dian, are  absolutely  void  and  of  no  effect ; 
and  that  it  may  be  declared  that  the  defen- 
dant is  liable  and  ought  to  account  to  the 
plaintiff  for  the  pei^onal  estate,  property, 
and  effects,  and  itxe  rents,  profits,  and  pro- 
duce of  the  sale  of  the  real  estates  possessed 
by  the  defendant,  or  any  person  by  his  order 
or  for  his  use,  or  any  person  haying  acted 
or  purported  to  act  under  any  appointment 
as  administrator  or  manager  under  the  de- 
fendant, since  his  appointment  as  guardian 
by  yirtue  of  the  instrument  of  the  6th  of 
February  and  the  14th  of  March  1833,  in- 
cluding tiierein  the  personal  estate  and  effects, 
rents,  profits,  and  produce  of  the  real  estate 
paid  or  accounted  for  to  the  defendant  by 
the  Duke  of  Cambridge;  and  that  such 
accounts  may  be  accordingly  taken  —  the 
plaintiff  offering,  on  the  taking  of  such  ac- 
counts, to  make  the  defendant  all  just 
allowances. 

For  this  purpose,  the  bill  states,  that  in 
the  year  1830  tiie  plaintiff  was  the  reigning 
duke  of  the  duchy  of  Brunswick,  and  was, 
in  his  private  character  or  capacity,  possessed 
of  and  entitled  to  real  and  personal  property 
in  Brunswick,  and  in  England,  Hanover, 
France,  and  elsewhere  in  Europe,  to  a  very 
considerable  amount:  that  the  duchy  of 
Brunswick  bordered  on  the  kingdom  of  Ha- 
nover ;  and  that  in  the  month  of  September 
1830,  His  late  Majesty  King  William  the 
Fourth  was  King  of  Hanover,  and  His  Royal 
Highness  Adolphus  Frederick  Duke  of  Cam- 
bridge was  Viceroy  of  Hanover,  acting  under 
the  authority  of  His  late  Majesty  King  Wil- 
liam the  Fourth :  that  pending  a  revolu- 
tionary movement  in  Brunswick,  a  decree 
of  the  Germanic  Diet  of  Confederation  was 
made  on  the  2nd  of  December  1 830,  whereby 
the  plaintiff's  brother,  William  Duke  of 
Brunswick,  was  invited  to  take  on  himself 
provisionally  the  government  of  the  duchy ; 
and  the  Diet  left  it  to  the  legitimate  dynasty 
of  the  plaintiff  to  provide  for  the  future 
government  of  the  duchy ;  and  that  in 
February  1 831  His  late  Majesty  King  Wil- 
liam  the  Fourth  and  William  Duke  of  Brims- 
wick,  claiming  to  be  the  legitimate  agnati  of 
the  plaintiff,  caused  to  be  published  a  de- 
claration,whereby  they  purported  to  dethrone 
the  plaintiff  from  the  throne  of  the  duchy, 
and  declared  that  the  throne  had  passed  to 
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Duke  William ;  and  that  after  this  declara- 
tion was  made,  it  was  signed  by  Their  Royal 
Highnesses  the  Duke  of  Cumberland,  (the 
present  defendant,)  the  Duke  of  Cambridge, 
and  the  Duke  of  Sussex ;  and  that  in  pur- 
suance of  the  declaration,  William  Duke 
of  Brunswick  took  upon  himself  the  govern- 
ment of  the  duchy,  and  he  had  ever  since 
exercised  the  rights,  powers,  and  authorities 
of  Sovereign  Duke  of  Brunswick. 

The  biU  then  proceeds  to  state,  that  early 
in  the  year  1833  an  instrument  in  writing, 
dated  the  6th  of  February  and  the  14th  of 
March  in  that  year,  signed  by  His  late  Ma- 
jesty King  William  the  Fourtii,  and  by  Wil- 
liam Duke  of  Brunswick,  was  promulgated 
by  them,  and  was  to  the  effect  following ; 
viz.: — 

"  We,  William  the  Fourth,  by  the  grace 
of  God,  King  of  the  United  Kingdom  of 
Grreat  Britain  and  Ireland,  and  of  Hanover, 
Duke  of  Brunswick  and  of  Lunenburgh, 
make  known  what  follows : — Moved  by  the 
interests  of  our  house,  whose  well-being  is 
confided  to  us,  and  yielding  to  a  painful, 
but  inevitable  necessity,  have  thought  it 
necessary  to  consider  what  measures  the  in- 
terests (rightly  understood)  of  His  Highness 
Charles  Duke  of  Brunswick  (the  plaintiff), 
the  preservation  of  the  fortune  now  in  his 
hands,  the  dangers  and  illegality  of  the  en- 
terprises pursued  by  the  said  Duke,  and, 
lastly,  the  honour  and  dignity  of  our  house, 
may  require;  and  after  having  heard  the 
advice  of  a  commission,  charged  by  us  with 
the  examination  into  this  affidr,  and  after 
having  weighed  and  exactly  balanced  all 
points  of  fact  and  law :  and  whereas  after 
the  dissolution  of  the  Germanic  empire,  the 
powers  of  supreme  guardianship  over  the 
princes  of  the  empire,  which,  up  to  that 
period,  had  appertained  to  the  emperor,  de- 
volved on  the  heads  of  sovereign  states,  we, 
taking  into  consideration  the  laws  and  cus- 
toms, by  virtue  of  the  rights  unto  us  belong- 
ing, in  quality  of  heads  of  the  two  branches 
of  our  house,  have  decreed  as  follows : — 

"Article  I. — Certain  facts,  either  noto- 
rious or  sufficiently  proved,  have  caused  us 
to  arrive  at  the  conviction,  that  His  High- 
ness Duke  Charles  is  at  this  time  wasting 
the  fortune  which  he  possesses  in  enterprises 
alike  impossible  and  dangerous  both  to  him- 
self and  other  persons,  and  is  seeking  to 
damage  the  just  claims  which  certain  persons. 


interested,  now  or  hereafter,  may  legally  have 
upon  his  property,  we  have  consequently 
considered,  that  the  only  method  of  pre- 
serving the  fortune  of  His  Highness  Duke 
Charles  from  total  ruin,  is  to  appoint  a 
guardian  over  him. 

"  Article  II.  —  In  consequence  of  this 
conviction,  we  decree,  that  Charles  Duke  of 
Brunswick  shall  be  deprived  of  the  manage- 
ment and  administration  of  his  fortune ;  a 
guardian  shall  be  appointed,  whom  we  shall 
choose  by  mutual  consent  fit>m  amongst  the 
very  noble  or  noble  male  scions  of  our  house, 
although  the  right  of  choice  belongs  to  the 
legitimate  sovereign  of  the  duchy  of  Bruns- 
wick, in  virtue  of  his  title  alone. 

"Article  III. — His  Royal  Highness  the 
Duke  of  Cambridge,  Viceroy  of  Hanover, 
having  declared  that  he  will  willingly  accept 
such  guardianship,  we  confide  the  same  to 
His  Royal  Highness  by  the  present  decree, 
which  he  will  be  pleased  to  consider  as  con- 
stituting his  title  to  such  guardianship. 

"Article  IV. — ^As  His  Royal  Highness 
the  Duke  of  Cambridge  cannot,  by  reason 
of  his  position,  by  himself  alone  exercise  the 
functions  of  guardian,  he  is  authorized  to 
limit  himself  to  the  functions  of  supreme 
guardian,  and  to  substitute  for  the  manage- 
ment and  administration  of  the  property  one 
or  more  persons,  who,  under  oath,  will  pro- 
ceed in  their  own  name,  and  on  their  own 
personal  responsibility,  to  make  an  inventory 
of  the  same,  and  to  take  measures  for  the 
preservation  and  administration  of  the  for- 
tune placed  under  the  guardianship  of  His 
Royal  Highness,  the  supreme  guardian,  who 
is  to  be  at  liberty  to  grant  them  fees  pro- 
portionate to  their  duties. 

"Article  V.  —  The  administrators  shall 
render  an  annual  account  of  their  manage- 
ment to  His  Royal  Highness,  the  supreme 
guardian,  who  shall  be  asked  to  transmit 
the  same  to  us,  that  we  may  cause  the  same 
to  be  settled  and  approved.  Our  confirma- 
tion shall  be  applied  for  in  all  cases  wherein 
the  laws  require  the  consent  of  the  supreme 
guardian. 

"  Article  VI. — The  guardianship  is  to  be 
considered  as  legally  established  in  Bruns- 
wick, where  it  is  to  have  its  locality. 

"  Article  VII. — The  present  decree  shall 
be  published  in  the  bulletin  of  the  laws  of 
the  kingdom,  in  accordance  with  the  usual 
forms ;  and  all  whom  the  same  may  con- 
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cem  are  bound  to  render  obedience  tbere- 
to." 

This  is  dated  at  St.  James's,  the  6th  of 
February,  and  at  Brunswick  tiie  14th  of 
March  1833.  It  is  signed  by  the  King  of 
Hanover,  William  the  Fourth,  King  of  Eng- 
land, and  by  William  the  reigning  Duke  of 
Brunswick. 

To  this  instrument  was  subjoined  a  note, 
Tvhich  was  signed  by  the  defendant,  then 
Duke  of  Cumberland,  and  by  the  Dukes  of 
Sussex  and  Cambridge,  to  the  e£fect  follow- 
ing :  — "  We,  th^  imdersigned,  have  ac- 
knowledged with  gratitude  the  foregoing 
arrangement  adopted  by  His  Majesty,  in 
accoidance  with  His  Highness  the  reigning 
Duke  of  Brunswick,  in  the  interests  well 
advised  of  His  Highness  the  Duke  Charles 
of  Brunswick,  for  the  preservation  of  the 
fortune  remaining  in  his  hands,  for  the  main- 
tenance of  the  public  peace  in  the  duchy  of 
Brunswick  and  in  the  kingdom  of  Hanover, 
and  for  the  honour  and  dignity  of  the  great 
house  of  Brunswick  Lunenburgh,  another 
proof  of  the  foresight  of  His  Majesty  and  of 
His  Highness  for  the  well-being  of  that 
house:  we  solemnly  attest  the  declaration 
by  these  presents,  signed  with  our  hands, 
and  to  which  we  have  placed  our  seals. 
London,  6th  February  1833,  Ernest,  (l.s.) 
Kensington,  3rd  February  1833,  Augustus 
Frederick,  (l.s.)  Hanover,  13th  February 
1833,  Adolphus,  (l.s.)" 

The  bill  then  states,  that  the  plaintiff  is 
advised,  as  the  fact  is,  that  the  said  instru- 
ment is  absolutely  void  and  of  no  effect ; 
but  that  nevertheless  the  Duke  of  Cam- 
bridge accepted  the  appointment  of  supreme 
guardian  of  the  plaintiff's  fortune  and  pro- 
perty, took  possession  of  the  real  estates  to 
whkh  he  was  entitled  in  his  private  capa- 
dtj  at  Brunswick,  and  took  possession  of 
all  such  parts  of  the  plaintiff's  property  in 
Brunswick  and  elsewhere,  of  a  personal 
nature,  as  he  could  discover,  to  the  amount 
of  several  hundred  thousand  pounds  in  the 
whole :  that  he  sold  and  converted  several 
parts  thereof  into  money,  and  made  certain 
payments  on  account  of  the  plaintiff  and  of 
bis  property;  but  that  after  allowing  for 
sach  payments,  there  remained  in  his  hands 
a  very  large  surplus  unaccounted  for :  that 
King  William  the  Fourth  died  on  the  28th 
of  June  1837,  and  thereupon  the  present 
defendant  became  King  of  Hanover;  and 


the  Duke  of  Cambridge  having  resigned  his 
appointment  of  guardian  by  some  instrument 
in  writing,  to  which  the  defendant  was  a 
party,  and  which  was  signed  by  him  and  by 
William  Duke  of  Brunswick,  the  defendant 
was  purported  to  be  appointed  guardian  of 
the  plaintiff,  and  of  his  fortune  and  property, 
in  die  place  of  the  Duke  of  Cambridge, 
under  the  instrument  of  the  6th  of  February 
and  the  14th  of  March  1833,  and  with  all 
the  same  powers  and  authorities  as  were 
thereby  purported  to  be  conferred  on  the 
Duke  of  Cambridge :  that  the  Duke  of  Cam- 
bridge accounted  for  his  receipts  and  pay- 
ments to  the  defendant,  and  paid  him  the 
balance ;  and  that  the  defendant  took  pos- 
session of  the  plaintiff's  property,  and  has 
received  large  sums  of  money  on  account 
thereof,  and  has  thereout  made  some  pay- 
ments on  account  of  the  plaintiff;  but  that 
a  very  large  balance  or  siuplus,  to  the 
amount  of  several  hundred  thousand  pounds, 
remains  due  from  the  defendant  to  the  plain- 
tiff on  account  thereof;  and  that  the  defendant 
refuses  to  comply  with  the  plaintiff's  appli- 
cation for  an  account  thereof. 

The  bill  charges,  that  the  instrument  of 
the  6th  of  February  and  the  14th  of  March 
1833,  and  the  appointment  of  the  Duke  of 
Cambridge  as  guardian,  and  the  appointment 
of  the  defendant  as  guardian,  are  wholly  in- 
valid, according  to  the  laws  as  well  of  Bruns- 
wick and  of  Hanover  as  of  Qreat  Britain ; 
but  that  under  colour  thereof,  the  Duke  of 
Cambridge  and  the  defendant  respectively 
took  possession  of  the  plaintiff's  property, 
on  his  behalf,  and  not  adversely :  that  by 
the  law  of  England,  such  appointments  of 
guardians,  and  all  ihe  rights  thereby  pur- 
ported to  be  given,  are  void,  even  if  the 
same  were  valid  by  the  law  of  Brunswick ; 
and  that  if  the  same  were  valid  at  the  time 
when  the  same  were  issued,  having  regard  to 
the  circumstances  and  situation  of  the  plain- 
tiff at  the  time  (which,  however,  the  plaintiff 
denies),  there  is  now  nothing  in  the  circum- 
stances, or  conduct,  or  state  of  mind  of  the 
plaintiff,  to  debar  him  from  the  full  right 
and  power  of  enjoyment  and  disposition  of 
his  property. 

There  is  a  charge,  that  the  receipts  and 
payments  by  the  Duke  of  Cambridge  and 
the  defendant  respectively,  on  account  of  the 
plaintiff  and  the  management  of  his  property, 
constitute  amutual  account,  containing  many 
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items  as  well  on  the  debit  as  on  the  credit 
side  thereof;  that  such  account  is  still  open 
and  running,  and  is  of  an  intricate  and  com- 
plex nature,  and  can  only  be  taken  in  a  court 
of  equity. 

There  are  also  charges  relating  to  the 
administrators  and  managers  who  were  ap- 
pointed by  the  Duke  of  Cambridge,  and  are 
alleged  to  have  accounted  to  the  defendant, 
and  a  very  long  statement  of  certain  pro- 
ceedings in  France,  in  which  it  is  allied, 
that  the  Duke  of  Cambridge  attacked,  but 
failed  in  an  attempt  to  establish  a  claim  to 
the  plaintiff's  property  in  that  country  ;  a 
specification  of  certain  property  alleged  to 
have  been  seized  by  the  Duke  of  Cambridge 
and  the  defendant  respectively;  and  the 
statement  of  a  transaction  alleged  to  have 
taken  place  at  Osterode  in  November  or 
December  1830. 

The  plaintiff  having,  in  an  earlier  part  of 
the  bill,  stated,  that  from  a  time  previous  to 
the  Duke  of  Cambridge  resigning  the  ap- 
pointment of  guardian,  untO  within  a  few 
weeks  past,  the  defendant  had  been  residing 
in  Hanover,  out  of  the  jurisdiction  of  this 
Court;  and  having  charged  that  the  plaintiff 
was  resident  and  domiciled  in  England,  and 
that  the  plaintiff  and  defendant  were  respec- 
tively subjects  of  the  Crown  of  Great  Britain 
and  Ireland,  concludes  the  charging  part  of 
the  bill  by  charging,  that  the  defendiuit  is  a 
peer  of  this  realm,  and  that  his  title  as  such 
is  His  Royal  Highness  Ernest  Augustus 
Duke  of  Cumberland  and  Teviotdale  in 
Oreat  Britain,  and  Earl  of  Armagh  in  Ire- 
land; and  that  since  his  arrivfd  in  this 
country,  and  during  his  residence  here,  he 
had  exercised,  and  still  exercises,  rights  and 
privileges  as  such  peer  as  aforesaid. 

It  has  been  stated  to  me  as  a  &ct  on  both 
sides,  that  the  plaintiff  availed  himself  of  a 
temporary  residence  of  the  defendant  in  this 
country  to  serve  him  with  the  process  of 
this  court ;  and  that  the  defendant,  before 
he  appeared  to  the  bill,  and  consequently 
before  the  demurrer  was  filed,  applied  to  the 
Lord  Chancellor  to  be  relieved  fix>m  the 
process ;  that  the  Lord  Chancellor  refused 
the  application;  and  that  thereupon  the 
defendant  appeared  to  the  bill  in  the  usual 
manner :  and  upon  this  state  of  things  the 
plaintiff  has  founded  an  argument,  which,  if 
valid,  would  make  it  unnecessary  for  me  to 
consider  the  principal  question  upon  the 


demurrer.  The  plaintiff  has  contended,  first, 
that  the  appearance  of  the  defendant  to  the 
process  ought  to  be  deemed  a  waiver  of  any 
claim  to  personal  exemption  from  liability 
to  be  sued ;  and  secondly,  that  the  refuaal  oi 
the  Lord  Chancellor  to  relieve  the  defendant 
from  the  process  ought  to  be  considered  by 
me  as  a  decision  of  the  Lord  Chancellor  that 
the  defendant  is  subject  to  the  juriadiction 
of  this  Court  with  reference  to  the  aabject*' 
matter  of  this  bill. 

As  to  ^e  first  of  these  points,  it  would 
be  singular  if  appearance,  which  is  the  first 
step  towards  making  a  defence,  should  be 
deemed  an  abandonment  or  waiver  of  any 
defence  which  the  defendant  may  have.  An 
appearance  may  be  a  waiver  of  any  mere 
irregularity  in  the  service  of  process ;   but 
I  am  of  opinion,  that  it  is  no  waiver  of  such 
a  defence  as  is  now  made,  and  which  the 
defendant  has  clearly  a  right  to  submit  to 
the  consideration  of  the  Court.     He  claims 
to  be  exempt  from  liability  to  be  sued ;  but 
he  nevertheless  appears,  in  order  that  he 
may,  in  a  regular  manner,  inform  the  Court 
of  the  reasons  upon  which  his  claim  is  found- 
ed.    As  to  the  other  point,  it  appeared  to 
me  very  improbable  that  the  Lord  Chan- 
cellor, in  refusing  to  stay  the  process  upon 
a  bill,  the  contents  of  which  were  not  regu- 
larly known  to  him,  could  have  meant  to 
decide  that  the  defendant  was,  with  reference 
to  the  contents  of  the  bill,  liable  to  the  juris- 
diction of  the  Court.     Upon  this  part  of  the 
case  I  have,  however,  thought  it  right  to 
communicate  with  the  Lord  Chancellor,  who 
has  informed  me,  that  in  declining  to  inter- 
fere with  the  process,  he  did  nothing  which 
could  in  any  way  prevent  the  defendant  from 
making  any  defence  which  was  open  to  him  in 
the  usual  course  of  proceeding ;  and  that  he 
gave  no  opinion  i^on  the  question  of  juris- 
diction in  the  particular  case.     It  is,  diere« 
fore,  incumbent  upon  me  to  consider  the 
defence  made  to  this  bill  by  the  present  de- 
murrer. 

In  support  of  the  demurrer  for  want  of 
jurisdiction,  the  following  are  amongst  the 
principal  propositions  advanced  on  behalf  of 
the  defendant : — First,  he  is  by  the  bill  ad- 
mitted to  be  King  of  Hanover,  a  sovereign 
prince,  recognized  as  such  by  the  Crown  of 
England.  As  a  sovereign  prince,  his  person 
is  inviolable,  and  he  is  not  liable  to  be  sued 
in  any  court.     Second,  the  inviolability  of  a 
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soTereign  prince  is  not  confined  to  his  own 
dominions,  but  attends  him  everywhere. 
Though  a  king  be  in  a  foreign  kingdom,  yet 
he  is  judged  in  law  a  king  there — 7  Coke,  15. 
Third,  his  inviolability  is  not  afiected  by 
his  being  temporarily  resident  in  a  foreign 
kingdom,  of  which  he  is  a  subject.  The 
defendant  is  not  the  less  a  sovereign  prince, 
and  not  the  less  exempt  from  being  sued  in 
any  court  here,  because  he  is  a  subject  of  the 
Queen  and  a  peer  of  the  realm.  Fourth, 
even  if  the  defendant  should  be  held  liable 
to  be  sued  for  some  things  in  this  country, 
he  ought  not  to  be  held  liable  to  be  sued  in 
respect  of  the  particular  subject-matter  of 
tins  suit,  which  is  alleged  to  be  matter  of 
state,  and  not  matter  of  forensic  jurisdiction. 
Fifth,  and  finally,  even  if  the  defendant 
should  be  held  liable  to  be  sued  here,  and  if 
the  subject-matter  of  the  suit  should  be  held 
to  be  matter  of  forensic  jurisdiction,  yet  that 
it  is  not  matter  subject  to  the  jurisdiction  of 
this  Court,  but  is  matter  which  must  be 
deemed  to  be  subject  to  the  jurisdiction  of 
some  Court  of  special  and  peculiar  jurisdic- 
tion, such  as  in  this  country  are  proceedings 
arising  in  lunacy,  bankruptcy,  and  various 
other  matters,  which,  although  proper  sub- 
jects of  forensic  jurisdiction,  can  only  be 
adjudicated  upon  in  courts  specially  ap- 
pointed for  the  purpose. 

On  the  other  hand,  the  following  are 
amongst  the  principal  propositions  ad- 
vanced in  support  of  the  bill  on  behalf  of 
the  plaintifiT: — First,  this  ought  to  be  con- 
sidered as  an  ordinary  suit  between  sub- 
ject and  subject.  The  plaintiff  and  the 
defendant  are  lineal  descendants  of  the  Prin- 
cess Sophia,  Electress  and  Duchess  Dowager 
of  Hanover,  and  as  such  (4  Ann.  c.  4.) 
are,  to  all  intents  and  purposes,  to  be  deemed 
natural  bom  subjects  of  this  realm.  The 
plaintiff  is  domiciled  here.  The  defendant 
was  bom  here,  is  an  English  peer,  and  has 
taken  the  oath  of  allegiance  (1  Geo.  1. 
Stat.  2.  c.  13.)  Second,  no  English  subject 
can  withdraw  from  his  aUegiance  and  sub- 
jection to  the  law  of  the  land.  His  becoming 
a  sovereign  prince  of  another  country  can 
make  no  difference  in  this  respect :  he  re- 
mains an  English  subject,  and  is  bound  to 
obey  the  laws  of  England.  Third,  the  law 
of  England  affords  no  authority  for  the  pro- 
position, that  sovereign  princes  resident  here 
may  not  be  sued  in  the  courts  here ;  and 
New  Series,  XIII.— Cranc. 


there  are  dicta  to  the  contrary ;  as  in  Cal- 
vin's case  it  is  said,  that  if  a  king  of  a  foreign 
nation  come  into  England  by  the  leave  of 
the  king  of  this  realm,  (as  it  ought  to  be)  in 
this  case  he  shall  sue  and  be  sued  by  the 
name  of  a  king;  and  it  is  reported,  that 
in  the  case  of  De  la  Torre  v.  Bemales,  Sir 
John  Leach  stated  it  to  be  his  opinion  that 
foreign  sovereigns  could  both  sue  and  be 
sued  in  this  country.  In  support  of  this 
proposition,  reference  was  made  to  proceed- 
ings in  which  John  Baliol,  King  of  Scot- 
land, was  summoned  to  answer  charges  made 
against  him  in  the  court  of  Edward  I.,  King 
of  England ;  and  to  proceedings  in  which 
Edward  I.,  King  of  England,  was  summon- 
ed to  answer  charges  made  against  him  in 
the  court  of  Philip  le  Bel,  King  of  France, 
at  Paris.  But  these  cases  have  nothing  to 
do  with  the  question  :  they  were  respec- 
tively adopted  in  virtue  of  and  for  the 
purpose  of  enforcing  the  superiority  which 
Edward  I.  claimed  to  have  over  the  kingdom 
of  Scotland,  and  the  superiority  which  the 
Kling  of  France  had  over  the  province  of 
Guienne.  Fourth,  liability  to  suit  does  not 
necessarily  involve  liability  to  coercion.  The 
defendant,  as  an  English  peer,  is  by  privi- 
lege protected  from  personal  coercion ;  and 
even  if  a  sovereign  prince,  without  such 
peculiar  privilege,  were  a  defendant  here, 
this  Court  has  power  so  to  modify  its  pro- 
cess as  at  the  same  time  to  do  justice  to  the 
plaintiff  and  have  due  regard  to  the  person 
and  dignity  of  the  defendant.  Fifth,  the  law 
of  nations,  the  general  law  and  the  common 
interest  of  aU  mankind,  is,  that  justice  should 
be  done  all  over  the  world.  The  right  of  a 
suitor  here  is  not  to  be  impeded  by  the 
assertion  of  an  unrecognized  privilege  in  any 
person  against  whom  he  has  a  legal  demand. 
Sixth,  the  Queen  of  England  b  liable  to  be 
sued  in  a  proper  form — a  form  not  appli- 
cable to  a  foreign  sovereign  ;  but  if  a  foreign 
sovereign  were  not  liable  to  be  sued  here  at 
all,  he  would  be  placed  in  a  better  situation 
than  our  own  sovereign,  which,  it  is  said, 
would  be  absiu'd. 

These  propositions  are  all  of  them  more 
or  less  important  to  be  considered  on  the 
present  occasion,  and  I  have  thought  it  con- 
venient to  enumerate  them,  although  I  shall 
not  have  occasion  to  observe  upon  them  all 
in  stating  the  grounds  of  the  opinion  which 
I  have  formed  on    this  demurrer.     The 
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general  proposition  of  the  defendant  is,  that 
by  reason  of  his  character  of  a  sovereign 
prince,  he  is  exempt  from  the  jurisdiction  of 
any  tribunal  or  court  in  this  country.  His 
limited  or  modified  proposition,  adapted  to  the 
specialties  of  this  case,  is,  that  he  is  exempt 
from  the  jurisdiction  of  any  tribunal  in  this 
country  in  respect  of  acts  done  in  a  foreign 
country,  under  foreign  authority,  and  in 
no  way  connected  with  his  own  character  of 
English  peer  and  English  subject.  It  has 
been  fully  established — The  King  of  Spain 
V.  Machado{\),  Hullett  v.  the  King  of  Spain, 
and  see  Roi  d'Espagne  v.  Pountes  (2), 
BuUtrode,  322,  Hohart,  78, 1 1 3,  Moore,  850, 
Barclay  v.  Rus8elHZ\  Bolder  y.  Lord  Hunt" 
ingfield{4),  tliat  a  foreign  sovereign  may 
sue  in  this  country  both  at  law  and  in 
equity ;  and  further,  that  if  he  sues  in  a 
court  of  equity,  he  submits  himself  to  the 
jurisdiction  of  the  Court.  A  cross  bill  may 
be  filed  against  him,  and  he  must  put  in  his 
answer  thereto,  not  by  any  officer,  agent,  or 
substitute,  but  personally,  upon  his  own 
oath — The  King  of  Spain  v.  Hullett. 
Lord  Redesdale  (5)  considered,  that  to  re- 
fuse a  foreign  sovereign  the  right  of  suing 
in  our  courts  might  be  a  just  cause  of  war ; 
and  the  liability  of  a  foreign  sovereign  to  be 
sued  in  a  case  where  he  himself  was  suing 
here,  was  founded  upon  the  principle  that 
by  siung  here  he  had  submitted  himself  to 
the  jurisdiction  of  the  Court  in  which  he 
sued.  The  decision  is  in  accordance  with 
the  rules  of  the  civil  law.  The  Reconventio 
is  a  species  of  defence,  and  **  Qui  non  cogi- 
tur  in  aliquo  loco  judicium  pati  si  ipse  ibi 
agit,  cogitur  excipere  actiones  etad  eundem 
judicem  mitti" — Digest,  IV.  j,  2,  22,  Cor^ 
pus  Juris  CiviliSf  p.  131.  In  the  case  of 
Glyn  V.  Scares  it  was  supposed,  that  a 
person  who  was  not  a  party  to  an  action, 
but  whose  agent  was,  on  his  behalf,  the 
plaintiff,  might  be  made  a  defendant  to  a  bill 
in  equity,  for  discovery  in  aid  of  the  defence 
to  the  action,  and  on  diat  supposition  it  was 
held,  that  the  Queen  of  Portugal  was  pro- 
perly made  a  defendant  to  the  bill.  Her 
demurrer  was,   however,    allowed  in    the 

(1)  4  Rubs.  660. 

(2)  Roll.  Abr.  tit  'Court  de  Admiraltie/  (£)  8; 
8.C.  1  Roll.  Rep.  133. 

(8)  8  Vea.  482. 

(4)  11  Ibid.  283. 

(5)  2  Bligh,  N.8.  60. 


House  of  Lords  (6),  where  it  was  held,  that 
such  bills  of  discovery  could  only  be  sus- 
tained against  parties  to  the  action.     If  she 
had  been  plaintiff  in  the  action,  I  presume 
that  she  would  have  been  held  to  be  a  proper 
defendant  to  the  bill.     The  case  mentioned 
by  Selden  in  his  Table  Talk  (Law,  3),  was 
probably  of  the  same  sort:  there  were  many 
suits  pending  between  the  King  of  Spain 
and  English  merchants;   a  merchant  had 
recovered  costs  against  him  in  a  suit,  and 
could  not  get  them,  and  process  of  outlawry 
was  taken  out  against  him  for  not  appearing ; 
but  the  circumstances  are  not  stated  with 
such  particularity  as  to  make  it  practicable 
to  draw  any  conclusion  from  them.     The 
cases  which  we  have  upon  this  point  go  no 
further  than  this ;  that  where  a  foreign  sove- 
reign files  a  bill,  or  prosecutes  an  action  in 
this  country,  he  may  be  made  a  defendant 
to  a  cross  bill  or  bill  of  discovery  in  the 
nature  of  a  defence  to  the  proceeding,  which 
the  foreign  sovereign  has  himself  adopted. 
There  is  no  case  to  shew  that,  because  he 
may  be  plaintiff  in  the  courts  of  this  country 
for  one  matter,  he  may  therefore  be  made  a 
defendant  in  the  courts  of  this  country  for 
another  and  quite  a  distinct  matter ;  and 
the  question  to  be  now  determined  is  inde- 
pendent of  the  £sict  stated  at  the  bar,  that 
the  King  of  Hanover  is,  or  was,  himself 
plaintiff  in  a  suit  for  an  entirely  distinct 
matter  in  this  court  (7).     There  have  been 
cases  in  which  this  Court,  being  called  upon 
to  distribute  a  fund  in  which  some  foreign 
sovereign  or  state  may  have  had  an  interest, 
it  has  been  thought  expedient  and  proper, 
in  order  to  a  due  distribution  of  the  fund,  to 
make  such  sovereign  or  state  a  party.    The 
effect  has  been,  to  make  the  suit  perfect  as 
to  parties,  but  as  to  the  sovereign  or  state 
made  a  defendant  in  cases  of  that  kind,  the 
effect  has  not  been  to  compel,  or  attempt  to 
compel,  such  sovereign  or  state  to  come  in 
and  submit  to  judgment  in  the  ordinary 
course,  but  to  give  the  sovereign  an  oppor- 
tunity to  come  in  and  claim  his  right,  or 
establish  his  interest  in  the  subject  of  the 
suit.     Coming  in  to  make  his   claim,  he 
would,  by  doing  so,  submit  himself  to  the 
jurisdiction   of  the  Court  in  that  matter ; 

(6)  The  Queen  of  Portu^  v,  Glyn,  7  CL  &  Fin. 
466. 

(7)  The  King  of  Hanover  v.Wheatlcy,  4  Beav.  78; 
B.C.  10  Law  J.  Rep.  (n.s.)  Chanc.  253. 
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refusing  to  come  in,  he  might,  perhaps,  he 
precluded  from  estahlishing  any  claim  to  the 
same  interest  in  another  form.  So  where  a 
defendant  in  this  country  is  called  upon  to 
account  for  some  matter  in  respect  of  which 
he  has  acted  as  agent  for  a  foreign  sovereign, 
the  suit  would  not  be  perfect  as  to  parties, 
unless  the  foreign  sovereign  were  formally 
a  defendant,  and  by  making  him  a  party, 
an  opportunity  is  idSbrded  hun  of  defending 
himself,  instead  of  leaving  the  defence  to  his 
agent,  and  he  may  come  in  if  he  pleases ; 
and  in  such  a  case,  if  he  refuses  to  come  in, 
he  may  perhaps  be  held  bound  by  the 
decision  against  his  agent. 

There  may  be  other  cases  in  which  sove- 
reign princes,  for  the  sake  of  having  a  claim 
or  right  determined,  may  have  been  afforded 
an  opportunity  of  appearing,  and  may  have 
voluntarily  appeared  as  defendants  before 
the  tribunals  of  this  country,  but,  save  in  the 
case  of  a  cross  bill  or  bill  of  discovery,  in  aid 
of  a  defence,  and  in  the  case  of  a  sovereign 
prince  voluntarily  coming  in  to  make  or  resist 
a  claim,  it  does  not  appear  how  he  can  be 
effectually  cited,  or  what  controul  the  Court 
can  have  over  him  or  his  rights;  and  no  case 
has  been  produced  in  which  it  has  been  de- 
termined that  a  foreign  sovereign,  not  him- 
self a  plaintiff  or  daimant,  and  insisting 
upon  his  alleged  right  to  be  exempt  from 
the  jurisdiction  of  the  ordinary  courts,  has 
been  held  bound  to  submit  to  it.  On  the 
.  other  hand,  no  case  has  .  been  produced  in 
which,  upon  the  question  properly  raised, 
it  has  been  held  that  a  sovereign  prince, 
resident  within  the  dominions  of  another 
prince,  has  been  held  to  be  exempt  from  the 
jurisdiction  of  the  Courts  of  the  country  in 
which  he  is.  In  the  case  of  Glyn  v.  Scares^ 
the  question  was  not  mooted  at  the  bar,  but 
Lord  Abinger  took  it  into  consideration,  and 
distinctly  expressed  his  opinion  that,  as  a 
general  proposition,  a  sovereign  prince  could 
not  be  made  amenable  to  any  court  of  judi- 
cature in  this  country ;  and  upon  this  occa- 
sion, the  defendant  insists  upon  it  as  a 
general  rule,  that,  in  times  of  peace  at  least, 
a  sovereign  prince  is,  by  the  law  of  nations, 
inviolable  :  that  obvious  inconvenience,  and 
the  greatest  danger  of  war,  would  arise 
from  any  attempt  to  compel  obedience  to 
any  process  or  order  of  any  Court,  by  any 
proceeding  against  either  the  person  or  the 
property  of  a  sovereign  prince ;  and  indeed 
that  any  such  attempt  would  be  a  hostile 


aggression,  not  only  against  the  sovereign 
prince  himself,  but  also  against  the  state  and 
people  of  which  he  is  the  sovereign :  that  it 
is  the  policy  of  the  law  (to  be  everywhere 
taken  notice  of),  that  such  risks  ought  to  be 
avoided,  and  that  this  view  of  the  subject 
ought,  of  itself,  to  induce  the  Court  to  allow 
this  demurrer.  If  a  foreign  sovereign  could 
be  made  personally  amenable  to  the  courts 
of  a  country  in  which  he  happened  to  reside, 
he  must  be  subject  to  the  ordinary  process 
of  the  courts,  and  if  not  protected  by  any 
privilege  legally  established  by  the  law  of 
England,  he  would  in  this  country  be  sub- 
ject to  the  execution  of  writs  of  attachment 
and  ne  exeat  regno,  and  other  processes  upon 
which  he  might  be  arrested,  and  upon  this 
the  counsel  for  the  defendant  cited  the  opinion 
of  Vattel,  who  considered  it  to  be  a  ridiculous 
notion  and  an  absiu-dity  to  think  that  a 
sovereign  who  enters  a  foreign  country,  even 
without  permission,  might  be  arrested  there 
—Vattel,  IV.  7,  s.  108,  p.  486. 

It  was  attempted  to  meet  the  force  of  this 
argument  by  alleging  that  this  Court  has 
authority  to  modify  &e  means  of  executing 
its  process,  and  compelling  obedience  to  its 
orders,  so  as  to  suit  the  rank  or  dignity  of 
particular  defendants;  but  this  allegation 
was  not  supported  by  any  authority^  or  by 
reference  to  any  known  law  or  practice  of  the 
Court.  In  the  case  of  the  King  of  Spain, 
it  was  stated,  that  his  right,  '*  in  respect  of 
privilege  in  the  courts  of  England  was 
not  greater  than  that  of  any  of  his  sub- 
jects:" and  the  Lord  Chancellor  said, 
"  The  King  of  Spain  sues  here  by  his  title 
of  sovereign,  and  so  he  must  be  sued,  if 
at  all ;  but  beyond  the  mere  name  of  sove- 
reign, it  has  no  effect.  He  brings  with  him 
no  privileges  which  exempt  him  from  the 
common  fkre  of  other  suitors."  I  am  of 
opinion  that  the  only  exemptions  from  the 
ordinary  effects  of  the  process  of  this  Court 
are  privileges  which  have  a  recognized  legal 
origin,  and  that  no  others  can  be  allowed. 
To  shew  that  a  sovereign  prince  carries  his 
prerogative  with  him  into  the  dominions  of 
other  princes,  reference  was  made  to  the  case 
of  Engelramo  de  Nogent,  stated  in  Fleta, 
lib.  II.,  ch.  3,  sec.  9,  p.  68,  and  cited  in 
Calvin's  case,  and  also  in  Moore,  798.  This 
man  was  an  attendant  upon  Edward  I., 
King  of  England,  when  in  France :  he  com- 
mitted a  theft  there,  and  was  apprehended 
for  it  by  the   French,  but    the   King  of 
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England  required  to  have  him  redelivered, 
being  his  subject,  and  of  his  train,  and  upon 
dispute  in  the  parliament  of  Paris,  he  was 
sent  to  the  King  of  England,  to  do  his  own 
justice  upon  him ;  whereupon  he  was  tried 
before  the  steward  and  marshal  of  the  King 
of  England's  house,  and  executed  in  France. 
At  a  more  recent  period,  Monaldeschi,  an 
attendant  upon  Christina,  the  abdicated 
Queen  of  Sweden,  was,  by  her  orders,  put 
to  death  within  her  residence  in  France— * 
Le  Bel  Relation  de  la  Mort  du  Mary  de 
Monaldeschif  &c..  Arch.  Cur.  2,  Ser.  c.  viii., 
287,  a  fact  in  itself  atrocious,  but  which  was 
not  seriously  resented  by  France ;  and  it  is 
said  to  have  been  afterwards  defended  by 
great  authority.  Bynkershoek  speaks  of 
it  thus : — "  Quod  factum  Galli  quamvis  in- 
dignabundi  impune  transmiserunt,  ex  im- 
potentia  muliebri  dicet  alter,  alter  vero 
ex  jure  gentium,  ut  optimum  maximumque 
est"  (8) :  but  I  own  that,  with  reference  to 
the  present  case,  I  do  not  attach  much  im- 
portance to  instances  of  this  sort.  The  doc- 
trine or  fiction  which  has  been  expounded 
by  some  writers  on  the  Law  of  Nations, 
under  the  name  of  extra-territoriality — 
Martens,  46,  Wheatley,  1273 — if  it  were 
carried  out  to  its  legitimate  consequences, 
would,  as  it  appears  to  me,  render  it  highly 
dangerous  for  the  sovereign  of  any  country 
to  admit  within  his  dominions  any  foreign 
sovereign,  or  even  any  ambassador  of  a 
foreign  sovereign.  It  is  admitted,  that  the 
extent  to  which  the  doctrine  should  be  car- 
ried out  must  be  subject  to  great  modifica- 
tions, and  I  do  not  think  that  it  affords  any 
assistance  in  the  practical  consideration  of 
the  question,  what  are  the  exemptions  or 
privileges  which  ought,  by  the  law  of  nations, 
to  be  allowed  to  a  foreign  sovereign  tem- 
porarily resident  within  the  dominions  of 
another  prince. 

Another  argument  for  the  defendant  was, 
that  a  sovereign  coming  from  his  own  domi- 
nions into  this  country,  attending  the  court 
of  the  Queen,  and  sitting  in  parliament,  must 
be  deemed  to  have  come  with  the  consent  of 
the  Queen,  and  to  have  been  entitled  to  a 
safe  conduct,  which  would  have  contained  a 
prohibition  to  sue  him  in  any  court ;  that 
therefore,  the  defendant  ought  to  be  deemed 
to  have  come  and  resided  here  on  the  faith 
of  such  right,  which  he  is  not  the  less  en- 

(8)  Bynkershoek,  Op.  ii,  151. 


titled  to,  because  the  letters  of  safe  conduct 
were  not  actually  applied  for  and  issued. 
This  argument  assumes,  that  letters  of  safe 
conduct,  such  as  might  and  lawfully  ought 
to  be  issued  at  this  time,  and  on  the  occasion 
of  such  a  visit  as  that  made  to  this  country 
by  the  King  of  Hanover,  would  have  con- 
tained a  prohibition  to  prosecute  such  a  suit 
as  this. 

But  the  argument  for  the  defendant,  which 
appears  to  me  to  be  the  most  important,  was 
founded  upon  analogy  to  the  immunities 
of  ambassadors,  recognized  and  declared  to 
be  in  accordance  with  the  law  of  England^ 
by  the  statute  of  7  Ann.  c.  12.     By  that 
statute,  it  was  declared,  '*  that  all  writs  and 
processes  sued  forth  or  prosecuted,  whereby 
the  person  of  any  ambassador  of  any  foreign 
prince  authorized  and  received  as  such  by 
Her  Majesty,  may  be  arrested  or  imprisoned, 
or  his  goods  distrained,  seized,  or  attached, 
shall  be  deemed  to  be  utterly  null  and  void ; ' ' 
and  after  a  penal  clause  affecting  any  person 
who  may  sue  out  any  such  writ  or  process, 
there  is  a  proviso,  that  no  merchant  or  trader 
within  the  description  of  the  statutes  against 
bankrupts,  who  puts  himself  in  the  service 
of  any  ambassador,  shall  have  or  take  any 
benefit  by  the  act.     It  is  argued,  that  the 
law  of  nations  and  the  law  of  the  land  hav-* 
ing  granted  such  immunities  to  ambassadors, 
the  mere  envoys  and  agents  of  sovereign 
princes,  cannot  have  re&sed  at  least  equal 
immunities  to  the  sovereigns  themselves,  on 
whose  account  the  immunities  to  ambassa- 
dors were  given.     If  it  be  right  (as  is  uni- 
versally admitted)  that  ambassadors  should 
have  such  immunities,  it  must  a  fortiori  be 
right  that  princes  should  have  them ;  and 
thus  it  is  argued,  that  because  ambassadors 
are  held  to  be  inviolable  in  the  countries 
where  they  reside,  princes  ought  also  to  be 
so.     But,  on  the  part  of  the  plaintiff,  this  is 
denied,  and  it  is  said,  that  we  must  look  at 
the  reason  of  the  law.   An  ambassador,  who 
comes  into  a  foreign  state  on  the  business  of 
his  sovereign,  which  cannot  be  transacted 
without  entire  freedom  and  independence  on 
his  part,  must  be  allowed  privileges  which 
are  in  no  way  required  for  the  protection  or 
accommodation  of  a  prince  who  comes  on  a 
visit  of  pleasure  or  compliment ;  and,  more- 
over, that  the  immunity  of  an  ambassador 
does  not  extend  to  every  suit  of  every  kind. 
There   are  exceptions    depending  on    the 
peculiar  liabilities  or  obligations  of  the  per- 
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son,  or  on  the  nature  of  the  transaction^ 
and  it  cannot  be  inferred,  that  because  an 
ambassador  is  in  some  or  many  cases  exempt 
bom  suit,  that  therefore  a  foreign  prince  is 
exempt  from  suit  in  all  cases.  The  question 
upon  the  demurrer  is  to  be  determined  by 
that  which  may  be  thought  to  be  the  law  of 
nations  applicable  to  the  case :  there  is  no 
English  law  applicable  to  the  present  subject, 
unless  it  can  be  derived  from  the  law  of 
nations,  which,  when  ascertained,  is  to  be 
deemed  part  of  the  common  law  of  England. 
The  law  of  nations  includes  all  regulations 
which  have  been  adopted  by  the  common 
consent  of  nations,  in  cases  where  such  com- 
mon consent  is  evidenced  by  usage  or  custom. 
In  cases  where  no  usage  or  custom  can  be 
found,  we  are  compelled  (amidst  doubts  and 
difficulties  of  every  kind)  to  decide  in  parti- 
cular cases  according  to  such  light  as  may 
be  afforded  to  us  by  natural  reason,  or  the 
dictates  of  that  which  is  thought  to  be  the 
policy  of  the  law :  ^^Lege  deficiente,  recurritur 
ad  eoMueindinem,  et  deficiente  eoruueiudinef 
recurriiur  ad  ratianem  naturalem"  and  in 
the  case  now  in  question,  it  does  not  appear 
that  there  have  been  cases,  or  that  events 
have  occurred  from  which  any  usage  or 
custom  of  nations  can  be  collected. 

Bynkershoek,  in  his  Treatise  De  Foro  Le* 
gatorum,  cap.  3.  (Op.  ii.  1 50),  discusses  the 
very  question  which  is  now  under  consider- 
ation; he  supposes  a  sovereign  prince  to 
pass  into  the  dominions  of  another  prince, 
for  any  cause  whatever  of  business  or  plea- 
Buie.  It  is  not,  he  says,  to  be  supposed, 
that  the  prince  went  there  with  the  intent 
to  put  off  his  own  sovereignty,  and  become 
the  subject  of  another ;  yet,  what  is  to  be 
done,  if  he  commits  violence,  or  contracts 
debts  in  the  country  where  he  is  ?  this,  he 
says,  will  depend  on  the  law  of  nations, 
adopted  from  reason  and  mutual  consent, 
and  established  by  usage.  If  we  consult 
reason,  much  is  to  be  said  on  either  side. 
If  a  prince,  in  the  dominion  of  another,  be- 
comes a  robber,  homicide,  or  conspirator,  is 
he  to  escape  with  impunity  ?  If  he  extorts 
money  or  becomes  indebted,  is  he  to  be  per- 
mitted to  carry  home  his  plunder  ?  It  is,  he 
says,  difficult  to  admit  that ;  and  yet,  on  the 
other  hand,  is  that  which  reason  and  the 
consent  of  all  nations  has  granted  to  ambas- 
sadors, because  they  represent  a  prince  and 
obey  his  orders,  to  be  refused  to  the  prince 


himself,  perhaps  transacting  his  own  affairs  ? 
Is  the  sanctity  of  the  prince  less  than  that 
of  his  ambassador?  Shall  we  compel  the 
prince  himself  to  answer  when  his  envoy  is 
free  ?  The  learned  writer,  after  in  vain 
searching  for  precedent,  proceeds  thus : — 
*'  Nihil  in  hoc  argumento  proficies  rebus 
similiter  a  gentibus  judicatis,  atque  ita  sola 
superest  ratio  quem  consulamus ;  et  hac  con- 
sulta  ego  non  ausim  plus  juris  tribuere  in 
principem  non  subditum  quam  in  legatum 
non  subditum.  Quare  ut  extremum  est 
in  legato  ut  jubeatur  imperio  excedere, 
sic  et  in  principe  statuerem,  si  jus  hospitii 
violet.  In  caus&  seris  alieni  idem  dixerim, 
nam  arresto  detinere  principem  ut  ass  alienum 
expungat,  quamvis  forte  stricti  juris  ratio 
permitteret,  non  permittit  tamen  analogia 
ejus  juris  quod  de  legatis  ubique  gentium 
reoeptum  est.  Si  neges  ubi  de  jure  gentium 
agitur  ex  analogia  disputari  posse,  ego  ne- 
gaverim  banc  quaestionem  ex  jure  gentium 
expediri  posse,  cum  exempladeficiantquibus 
consensus  gentium  probetur,  nee  quicquam 
adeo  supersit  quam  ut  ad  legatorum  exem- 
plum  ipsos  reges  et  principes  et  quidem  magis 
ab  arresto  dicamus  immunes,  et  in  eo  a  cseteris 
privatis  differre." 

In  a  case  where  there  is  no  precedent — no 
positive  law — ^no  evidence  of  the  common 
consent  of  nations — ^no  usage  which  can  be 
relied  on, — where  reasons  important  and 
plausible  are  arrayed  in  opposition  to  each 
other, — and  where  no  clear  and  decided  pre- 
ponderance is  to  be  found,  it  seems  reason- 
able to  endeavour  to  borrow  for  our  guidance 
some  light,  however  feeble  and  uncertain, 
which  may  be  afforded  by  analogous  cases, 
from  whence  have  been  derived  rules  adopted 
with  great,  though  not  perfect  uniformity, 
by  all  nations.  It  is  true,  that  a  decision 
derived  from  principles  supported  by  ana- 
logous cases  alone,  cannot  be  entirely  satis- 
£Eu;tory ;  and  yet  it  may  be  the  best,  the  most 
satisfactory,  which  the  nature  of  the  case 
admits  of.  It  will  be  more  satisfactory  in 
proportion  to  the  closeness  of  the  analogy 
between  the  cases  under  consideration.  It 
must  be  admitted,  that  all  the  reasons  as- 
signed for  the  immunity  of  ambassadors  are 
not  applicable  to  the  case  of  sovereign 
princes;  and  it  has  been  truly  observed, 
that  an  ambassador,  if  exempt  from  the  coer- 
cive power  of  the  law  in  the  country  where 
he  is,  may,  nevertheless,  be  compelled  to 
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submit  to  justice  by  his  prince  in  his  own 
country ;  but  that  if  you  exonerate  the  prince 
himself,  justice  fails  altogether :  but  in  ulti- 
mate effect  the  cases  come  very  nearly  to  the 
same  result.  The  prince,  not  being  subject 
to  a  foreign  power,  may  refuse  to  compel  his 
ambassador  to  do  justice,  or  may  refuse  to 
do  the  justice  declared  by  a  foreign  tribunal, 
when  requested  by  a  foreign  power;  and 
the  refusal  in  either  case  becomes  a  ground 
of  imputation  against  the  prince  who  refuses, 
and  may  give  rise  to  those  irritations  which 
are  so  apt  to  prove  incentives  to  war.  In- 
vestigate the  subject  as  we  may,  consider- 
ations of  this  sort  press  upon  us.  Whilst  a 
prevailing  respect  for  humanity  and  justice 
resides  in  the  breasts  of  princes,  and  when 
there  is  consent  as  to  the  means  of  ascer- 
taining and  promoting  the  ends  of  justice 
in  particular  cases,  it  is  well ;  but  in  the 
last  result  of  any  inquiry  on  the  subject,  we 
find,  that  in  the  absence  of  moral  sanctions 
and  of  treaty,  war  and  reprisals  (t .  e.  war 
again  in  a  particular  form)  are  the  sanctions 
of  that  which  is  called  the  law  of  nations.  If 
we  hold  foreign  princes  to  be  amenable  to 
the  courts  of  this  country,  the  orders  and 
decrees  which  may  be  made  cannot  be  exe- 
cuted by  the  ordinary  means — ^where  is  the 
power  which  can  enforce  obedience  ?  If  ac- 
cidental circumstances  should  give  the  power, 
and  if,  for  the  supposed  purposes  of  justice 
an  attempt  were  made  to  compel  the  obe- 
dience of  a  sovereign  prince  to  any  process, 
order,  or  judgment,  he,  and  the  nation  of 
which  he  is  the  head,  and  probably  all  other 
princes,  and  the  nations  of  which  they  re- 
spectively are  the  heads,  would  see,  in  the 
attempt,  nothing  but  a  hostile  aggression 
upon  the  inviolability  which  all  claim  as  the 
requisite  of  their  sovereign  and  national 
independence.  On  the  other  hand,  if  the 
jurisdiction  of  the  Courts  against  sovereign 
princes  be  excluded,  we  are  on  the  institu- 
tion of  a  claim,  very  nearly,  though  not 
quite,  in  the  state  to  which  we  are  brought 
by  the  process,  order,  or  judgment  on  the 
former  supposition.  The  state  may  have  to 
seek  redress  for  the  injured  subject,  and  jus- 
tice is  to  be  requested  from  a  person  against 
whom  you  have  no  ordinary  power  to  enforce 
it.  It  may  be  refused ;  acquiescence  in  the 
re^al  is  the  abandonment  of  justice,  and 
pressure  after  refusal  implies  an  imputation, 
and  gives  rise  to  discussions  and  irritations 


which  may  again  prove  incentives  to  war. 
Justice  can  be  peaceably  and  effectually  ad- 
ministered and  enforced  there  only  where 
there  is  recognized  authority  and  adequate 
power.  What  is  to  be  done  in  cases  where 
the  authority  is  denied,  where  there  is  no 
power  to  enforce  it  ? 

It  must  be  admitted,  that  the  subject  is 
replete  with  difficulties.  The  difficulties  of 
the  subject,  and  the  importance  of  main- 
taining the  legal  inviolability  of  soverdgn 
princes,  can  scarcely  be  shewn  more  strongly 
than  by  adverting  to  the  opinions  which 
have  been  expressed  by  eminent  jurists, 
that  offences  committed  by  sovereign  princes 
in  foreign  states  ought  rather  to  be  treated 
as  causes  of  war,  than  as  violations  of  the 
law  of  the  country  where  they  are  com- 
mitted, and  ought  rather  to  be  checked  by 
vengeance,  and  making  war  on  the  offender, 
than  by  any  attempt  to  obtain  justice  through 
lawful  means.  Zouch.  SoltUio  Qu^sesttaniSj 
&c.  (cap.  iv.  p.  66),  says,  *'  Ad  id  quod 
asseritur  mal^  cum  principibus  actum  in,  d 
in  eorum  territoriis,  aliis  principibus  in 
eorum  pemitiem  conjurandi  licentia  sit  per- 
mittenda,  respondetur  quod  talis  licentia 
neutiquam  est  permittenda.  Sed  eos  hello 
prosequi  juri  gentium  consentaneum  est; 
et  si  cum  in  territorio  principis  in  quern 
conjurarunt  deprehensi  sunt,  prsssenti  vin- 
dicta  ud  melius  videbitur;  juri  gentium 
convenit  disfidare  et  pro  hostibus  declarare 
unde  non  expectato  judicio  cuivis  eos  inter- 
ficere  impune  liceat.*'  And  Bynkershoek 
(Op.  ii.  151)  says,  "Quid  si  enim,  more 
latronis,  invitam  in  bona  in  pudicidam  cujos- 
que  irruat,  nee  secus  atque  hostis  capta 
grassetur  in  urbe.  Poterit  udque  dedneri 
forte  et  occludi  quamvis  per  turbam  malim 
quam  constitudo  judicio." 

When  great  and  eminent  lawyers,  men  of 
experience  and  reflecdon,  so  express  them- 
selves as  to  shew  their  opinion,  that  less 
mischief  would  ensue  from  the  unrestrained 
and  irregular  vengeance  of  individuals  and 
of  the  muldtude,  than  from  'attempts  to 
bring  sovereign  princes  to  judgment  in  the 
ordinary  courts  of  a  foreign  country  where 
they  have  offended,  however  much  we  may 
lament  that  such  should  be  the  condidon  of 
the  world,  we  may  be  sure  of  the  sense  which 
they  entertain  of  the  difficulty  of  making, 
and  of  the  danger  of  attempdng  to  make 
foreign  princes  amenable  to  the  courts  of 
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justice  of  the  country  in  whicli  they  happen 
to  be. 

After  giving  to  the  subject  the  best  con- 
sideration in  my  power,  it  appearing  to  me 
that  all  the  reasons  upon  which  the  immu- 
nities of  ambassadors  are  founded,  do  not 
apply  to  the  case  of  sovereigns,  but  that 
there  are  reasons  for  the  immunities  of 
soyereign  princes,  at  least  as  strong,  if  not 
much  stronger  than  any  which  have  been 
advanced  for  the  immunities  of  ambassadors ; 
that  suits  against  sovereign  princes  of  foreign 
countries  must,  in  all  ordinary  cases  in  which 
orders  or  declarations  of  right  may  be  sued, 
end  in  requests  for  justice,  which  might  be 
made  without  any  suit  at  all ;  that  even  the 
fulure  of  justice,  in  some  particular  cases, 
would  be  less  prejudicial  than  attempts  to 
obtain  it  by  violating  immunities  thought 
necessary  to  the  independence  of  princes 
and  nations,  I  think  that,  on  the  whole,  it 
ought  to  be  considered  as  a  general  rule,  in 
accordance  with  the  law  of  nations,  that  a 
sovereign  prince,  resident  in  the  dominions 
of  another,  is  exempt  from  the  jurisdiction 
of  the  courts  there. 

It  is  true,  as  was  argued  for  the  plaintiff, 
that  the  common  interest  of  mankind  re- 
quires that  justice  should  everywhere  be 
done,  and  that,  for  the  attainment  of  justice, 
all  persons  should  be  amenable  to  the  courts 
of  justice.  Such  is  the  general  rule ;  but  in 
cases  where  either  party  has  no  superior 
by  whom  obedience  can  be  compelled,  where 
the  execution  of  justice  is  not  provided  for 
by  treaty,  and  cannot  be  enforced  by  the 
authority  of  the  Judge ;  and  where  an 
attempt  to  enforce  it  by  the  authority  of  the 
state,  may  probably  become  a  cause  of  war ; 
the  same  conunon  interest,  which  is  the 
foundation  of  the  rule,  requires  that  some 
exception  should  be  made  to  it,  and  that 
exception  is  the  general  rule  with  respect  to 
sovereign  princes.  The  question  then  arises, 
whether  the  exception  in  fovour  of  sovereign 
princes,  and  the  exemption  from  suit  thereby 
allowed,  is  to  be  entire  and  universal,  or 
subject  to  any  and  what  limitations. 

The  act  of  parliament  relating  to  ambas- 
sadors, professes  to  be  and  has  (1  B.  8^  C, 
562)  frequently  been  adjudged  to  be  decla- 
ratory, and  in  confirmation  of  the  common 
law ;  and,  as  Lord  Tenterden  said,  it  must  be 
construed  according  to  the  common  law,  of 
which  the  law  of  nations  must  be  deemed  a 


part.  The  statute  does  not  in  words  apply 
to  the  case  in  which  the  ambassador  might 
be  a  subject  of  the  Crown  of  England,  but 
there  is  an  exception  to  that  in  the  case  of 
bankrupts  in  the  service  of  ambassadors, 
and  cases  have  frequently  occurred  in  which 
an  ambassador  has  himself  been  a  subject 
of  the  sovereign,  to  whom  he  was  accredited ; 
and  notvnthstanding  some  differences  of 
opinion  on  the  subject,  it  seems  to  be  con- 
sidered that  such  an  ambassador  would  not 
enjoy  a  perfect  inmiunity  from  legal  process, 
but  would  have  an  immunity  extending  only 
to  such  things  as  were  connected  with  his 
office  and  ministry,  and  not  to  transactions 
and  matters  wholly  distinct  and  independent 
of  his  office  and  its  duties.  Bynkershoek 
(Op.  ii.  162)  thus  expresses  his  opinion  : — 
*'  Legatum  scilicet  manere  subditum  ubi 
ante  legationem  friit,  atque  adeo  si  contraxit 
aut  deliquit  subesse  imperio  cujus  an  tea 
suberat ;  his  autem  consequens  est  nostros 
subditos,  quamvis  alterius  principis  lega- 
tionem accipiant,  subditos  nostros  esse  non 
desinere  neque  forum  quo  semper  usi  sunt 
jure  subterfrigere,"  And  Vattel  (book  4, 
ch.  8,  sec.  112)  says,  **  It  may  happen  that 
the  minister  of  a  foreign  power  is  a  subject  of 
the  state  where  he  is  employed,  and  in  this 
case  as  a  subject  he  is  unquestionably  under 
the  jurisdiction  of  the  country  in  everything 
which  does  not  directly  relate  to  his  minis- 
try." And  after  some  discussion  upon  the 
question,  how  we  are  to  determine  in  what 
cases  the  two  characters  of  subject  and 
foreign  minister  are  united  in  the  same 
person,  Vattel  adds,  "Whatever  inconve- 
niences may  attend  the  subjection  of  a 
minister  to  the  sovereign  with  whom  he 
resides,  if  the  foreign  prince  chooses  to  acqui- 
esce in  such  a  state  of  things,  and  is  content 
to  have  a  minister  on  that  footing,  it  is  his 
own  concern.*'  And  presuming  from  this 
view  of  what  is  considered  to  be  the  law  of 
nations,  that  with  respect  to  the  immunity 
of  an  ambassador,  who  is  a  subject  in  the 
country  of  his  residence,  it  must  be  distin- 
guished what  acts  of  his  were  connected 
with  or  required  for  the  dischai^e  of  the 
duties  of  his  ministry,  and  what  were  not; 
and  that,  with  regard  to  acts  connected 
his  ministry,  the  Courts  (considering  his 
with  character  of  ambassador)  would  hold 
him  to  be  exempt  from  suit;  but  that, 
with  regard  to  acts  not  connected  with  his 
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ministry,  the  Courts  (considering  his  cha- 
racter of  subject)  would  hold  him  liable  to 
suit.  The  inquiry  is,  whether,  in  like  man- 
ner, a  sovereign  prince,  resident  in  the 
dominions  of  another  prince,  whose  subject 
he  is,  may  not  justly  and  reasonably  be  held 
free  from  suit  in  all  matters  connected  with 
his  sovereignty,  and  his  rights,  duties,  and 
acts  as  sovereign,  and  yet  be  held  liable  to 
suit  in  respect  to  all  matters  unconnected 
with  his  sovereignty,  and  arising  wholly  in 
the  country  to  &e  sovereign  of  which  he  is 
the  subject. 

The  first  and  most  general  is,  that  all 
persons  should  be  amenable  to  courts  of 
justice,  and  should  be  liable  to  be  sued.  A 
consideration  of  the  policy  of  the  law  creates 
an  exception  in  the  case  of  sovereign  princes. 
May  not  a  further  consideration  of  the  policy 
of  the  law  create  a  modification  or  limitation 
of  the  exception  in  the  case  of  sovereign 
princes  who  are  subjects  ? 

There  are  in  Europe  other  sovereign 
princes  who,  if  not  now,  have  been  subjects 
of  the  country  of  their  origin  or  adoption. 
Upon  such  a  question  as  this,  I  cannot 
regard  those  cases,  but  they  may  have  their 
specialties,  of  which  I  am  not  aware.  I 
cannot  venture  to  say,  that  a  subject  acquir- 
ing the  character  of  a  sovereign  prince  in 
another  country,  and  being  recognized  as  a 
sovereign  prince  by  the  sovereign  of  the 
country  of  his  origin,  may  not,  by  the  act  of 
recognition  in  ordinary  cases,  and  by  the  laws 
of  some  countries,  be  ^together  released  from 
the  allegiance  and  legal  subjection  which  he 
previously  owed ;  but  this  case  must  depend 
on  its  own  circumstances ;  and  I  am  of  opi- 
nion, that  it  is  not  contrary  to  any  principle, 
and  not  unreasonable  to  consider  that,  in 
the  contemplation  of  the  Courts  of  this 
country,  the  inviolability  which  belongs  to 
His  Majesty  the  King  of  Hanover,  as  a 
sovereign  prince,  ought  to  be  and  is  modified 
by  his  character  and  duties  as  a  subject  of 
the  Queen  of  England. 

Previously  to  his  becoming  King  of  Han- 
over, he  always  lived  in  allegiance  to  the 
Crown  of  England,  and  in  subjection  to  the 
laws  of  England.  His  accession  to  the 
throne  of  Hanover  was  contemporaneous 
with  the  accession  of  the  Queen  to  the  throne 
of  this  kingdom,  and  since  he  became  King 
of  Hanover,  he  has  been  so  fer  fi-om  re- 
nouncing, or  j&om  shewing  any  desire  to 


renounce,  his  allegiance  to  the  Crown  or  his 
subjection  to  the  laws  of  England,  he  has 
been  so  &r  firom  admitting  it  to  be  question- 
able, whether  his  sovereignty,  and  the  re- 
cognition of  it  by  the  Queen,  has  absolved 
his  allegiance  or  his  subjection  to  the  laws 
of  England,  that  he  has  renewed  his  oath  of 
allegiance,  and  taken  his  seat  in  the  English 
legislature,  and  has  claimed  and  exercised 
the  political  rights  of  an  English  subject  and 
an  English  peer. 

If  he  came  here  as  King  of  Hanover 
only,  the  same  inviolability  and  privileges, 
which  are  deemed  to  belong  to  all  sover- 
eign princes  would  have  been  his,  and  save 
in  peculiar  cases,  such  as  I  have  hefore 
referred  to,  he  would  have  been  exempt 
from  all  suits  and  legal  process.  But  coming 
here,  not  as  King  of  Hanover  only,  but  as 
a  subject,  as  a  peer  of  the  realm,  and  as  a 
member  of  the  Privy  Council,  can  it  be 
reasonably  said,  that  he  is  exempt  from  all 
jurisdiction,  or,  in  other  words,  from  all  re- 
sponsibility for  his  conduct  in  any  of  those 
diaracters? 

The  law  of  England  admits  the  legal 
inviolability  of  the  sovereign,  requiring,  at 
the  same  time,  the  legal  responsibility  of 
those  who  advise  the  sovereign.  Can  the 
law  of  England,  in  any  individual  case, 
admit  the  strange  anomaly  of  an  inviolable 
adviser  of  an  inviolable  sovereign,  of  a  legal 
subjection  without  any  legal  superiority? 
Can  any  peer  or  privy  councillor,  whatever 
station  he  may  occupy  elsewhere,  be  per- 
mitted to  give  advice,  for  which  any  other 
peer,  or  any  other  member  of  the  Privy 
Council,  might  be  justly  impeached,  and 
yet  hold  himself  exempt  from  the  jurisdic- 
tion of  the  highest  tribunal  in  the  realm  ? 
May  he  enter  into  a  contract  which  any 
other  subject  would  be  compelled  to  perform, 
and  yet  refuse  to  answer  any  claim  what- 
ever, either  for  specific  performance  or  for 
damages  ? 

Great  inconveniences  may  arise  from  the 
exercise  of  any  jurisdiction  in  such  a  case. 
They  arise,  perhaps,  inevitably  from  the 
two  characters  which  his  Majesty  the  King 
of  Hanover  unites  in  his  own  person,  and 
from  the  claim  which  he  voluntarily  makes 
to  enjoy  or  exercise  concurrently  in  this 
country  his  rights  as  a  sovereign  prince, 
and  also  his  rights  as  an  English  subject, 
peer,  and  privy  councillor.     He  is  a  sover* 
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eign  pnnoe,  and,  as  such,  inviolable  in  his 
own  dominions,  and,  I  presnme,  also  in  the 
dominions  of  every  other  prince  to  whom  he 
Is  not  a  subject.  Remaining  in  his  own 
dominions,  or  in  the  dominions  of  any  other 
prince  to  whom  he  is  not  a  subject,  he  would 
(as  I  presume)  be  exempt  from  all  forensic 
jurisdiction.  But  he  comes  to  this  country, 
where  he  is  a  subject,  and  claims  and  exer- 
cises his  rights  as  such.  As  a  subject,  he 
owes  duties  correlative  to  which,  not  indivi- 
duals only,  but  the  country  at  large  may 
have  legal  rights,  which  are  to  be  respected, 
and  being  legal  rights  against  a  subject,  in 
respect  of  his  acts  and  duties  as  a  subject, 
it  seems  that  they  ought,  if  necessary  and 
practicable,  to  be  vindicated  and  enforced 
by  the  law.  Those  legal  rights  would  be 
nugatory  if  his  inviolability  as  a  sovereign 
prince  would  admit  of  no  exception  or  modi- 
fication. But  any  contradiction  or  incon- 
aistency  may  be  obviated  by  distinguishing, 
as  in  the  analogous  case  of  the  ambassador, 
the  acts  which  ought  to  be  attributed  to  one 
character  or  the  other ;  and  it  appears  to  me, 
that  when  necessary,  it  must  be  the  office  and 
duty  of  the  Courts  to  make  the  distinction. 
If  the  distinction  can  justly  be  made,  why 
should  it  not?  and  why  should  not  the  juris- 
diction be  exercised  so  £ea:  as  the  circum- 
stances of  each  case  will  allow  ?  Admitting 
it  to  be  a  general  rule,  that  sovereign  princes 
are  not  liable  to  be  sued,  and  that  all 
sovereign  princes  may  consider  themselves 
interested  to  maintain  the  inviolability  which 
each  one  claims,  and  that  any  aggression 
upon  it  might,  in  ordinary  circumstances, 
be  a  cause  of  war ;  yet,  observing  what  is 
stated  to  be  the  law  of  nations  in  the  case 
of  ambassadors,  conceiving  that  to  be  a  rule 
applicable  only  to  the  cases  of  sovereigns 
who  are  subjects,  and  think  fit  actively  to 
exercise  their  rights  as  subjects,  it  cannot 
have  any  extensive  application,  and  is  not 
likely  to  excite  any  general  interest,  or  any 
alarm,  and  having  regard  to  that  which  is 
absolutely  required  to  maintain  the  relation 
between  sovereign  and  subject  in  any  coun- 
try, I  am  of  opinion  that  no  complaint  can 
justly,  or  win  probably,  arise  from  any  legal 
proceeding,  the  object  of  which  is  to  compel 
(as  fax  as  practically  may  be)  a  sovereign 
prince  residing  in  the  territory  of  another 
prince,  whose  subject  he  is,  to  perform  the 
duties  of  a  subject,  in  relation  to  his  own 
New  Series,  XIII — Chanc. 


acts  done  in  the  character  of  a  subject  only. 
And  admitting  that  in  ordinary  cases  it 
may  happen  that  the  execution  of  a  decree 
cannot  be  enforced  against  a  sovereign 
prince,  though  a  subject  of  this  realm,  I  do 
not  think,  for  that  reason,  that  a  plaintiff 
should  be  deprived  of  all  means  of  establish- 
ing his  right  in  a  due  course  of  procedure ; 
nor  do  I  think  that  I  ought  to  presume  that 
a  sovereign  prince,  who  deems  it  to  be  con- 
sistent with  his  dignity  and  interest  to  come 
here  and  practically  exercise  the  rights  of  an 
English  subject,  will  not  also  deem  it  con- 
sistent with  his  dignity  and  interest  to  yield 
willing  obedience  to  the  law  of  England, 
when  duly  declared.  And  for  these  reasons 
I  am  of  opinion,  that  his  Majesty  the  King 
of  Hanover  is  and  ought  to  be  exempt  from 
all  liability  of  being  sued  in  the  courts  of 
this  country,  for  any  acts  done  by  him  as 
King  of  Hanover,  or  in  his  character  of 
sovereign  prince,  but  that,  being  a  subject 
of  the  Queen,  he  is  and  ought  to  be  liable 
to  be  sued  in  the  courts  of  this  country,  in 
respect  of  any  acts  and  transactions  done  by 
him,  or  in  which  he  may  have  been  engaged 
as  such  subject.  And  in  respect  of  any  act 
done  out  of  this  realm,  or  any  act  as  to 
which  it  may  be  doubtful  whether  it  ought 
to  be  attributed  to  the  character  of  sovereign 
or  to  the  character  of  subject,  it  appears  to 
me,  that  it  ought  to  be  presumed  to  be  attri- 
butable rather  to  the  character  of  sovereign 
than  to  the  character  of  subject.  And  fur- 
ther, it  appears  to  me,  that  in  a  suit  in  this 
court  against  a  sovereign  prince,  who  is  also 
a  subject,  the  bill  ought,  upon  the  face  of  it, 
to  shew  that  the  subject-matter  of  it  con- 
stitutes a  case  in  which  a  sovereign  prince 
is  liable  to  be  sued  as  a  subject.  I  cannot, 
therefore,  consider  the  present  suit  as  an 
ordinary  suit  between  subject  and  subject ; 
it  is  a  suit  against  a  defendant  who  is  primd 
facie  entitled  to  special  immunities ;  and  it 
ought  to  appear  on  the  bill  that  the  case 
made  by  it,  is  a  case  to  which  the  special 
immunities  ought  not  to  be  extended.  What 
is  shewn  is,  that  the  defendant  is  an  English 
subject,  and  may  therefore  not  be  exempt 
from  suit  in  some  cases.  Is  it  shewn  that 
this  is  one  of  the  cases  in  which  the  defen- 
dant is  liable  to  be  sued  ? 

The  object  of  the  suit  is  to  obtain  an 
account  of  property  belonging  to  the  plain- 
tiff, alleged  to  have  been  possessed  by  the 
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defendant,  under  colour  of  an  instrument, 
creating  a  species  of  guardianship  unknown 
to  the  law  of  England.  It  is  not  pretended 
that  any  one  act  was  done,  or  that  any  one 
receipt,  in  respect  of  which  the  account 
is  asked,  was  given  in  this  country.  Every 
act  alleged  as  a  ground  of  complaint  was 
done  abroad  in  Brunswick,  in  Hanover,  or 
elsewhere  in  foreign  countries.  No  act 
alleged  as  a  ground  of  complaint,  was  done 
by  the  defendant  before  he  became  King 
of  Hanover;  and  from  the  nature  of  the 
transactions,  and  the  recitals  in  the  instru- 
ment, there  are  strong  grounds  to  presume 
that  it  was  only  by  reason  of  his  being  King 
of  Hanover  liiat  the  defendant  was  ap- 
pointed guardian  of  the  plaintiff's  fortune 
and  property.  It  is  not  pretended  that  the 
instrument  has  been  impeached,  or  attempted 
to  be  impeached,  in  the  country  where  alone 
it  has  its  locality  and  operation,  although  it 
is  alleged  to  be  illegal  there,  and  no  reason 
is  given  why  the  plaintiff  has  not  availed 
himself  of  that  illegality  to  obtain  relief 
from  it.  It  is  alleged  to  be  null  and  void 
here ;  and  upon  tlus  I  may  observe,  that 
although,  with  regard  to  English  instru- 
ments, intended  to  operate  according  to 
English  law,  the  Court,  knowing  the  nature 
of  the  instrument,  the  relation  between  the 
parties  to  it,  and  the  law  applicable  to  the 
case,  may  be  able,  even  on  demurrer  in  a 
simple  case,  to  adjudicate  thereon  upon  a 
mere  allegation  that  the  instrument  is  null 
and  void ;  yet  that  with  regard  to  a  foreign 
instrument,  intended  to  operate  according 
to  a  law  not  known  in  England,  and  which, 
as  foreign  law  is  to  be  proved  as  a  fact  in 
the  cause,  an  allegation  that  the  instrument 
is  void,  is  too  vague. 

But  passing  that  over,  and  considering  the 
other  matters  which  I  have  mentioned,  and 
observing,  that  notwithstanding  theallegation 
at  the  bar,  that  the  instrument  complained  of 
is  whoUy  independentof  any  political  or  state 
transaction,  it  is  in  the  bill  stated,  as  the  sequel 
to  a  political  revolution,  which  resulted  in 
the  deposition  of  a  sovereign  prince,  and  the 
appointment  of  a  successor  made  under  the 
authority  of  a  decree  of  the  Germanic  Diet 
by  the  late  King  of  Hanover  and  the  reign- 
ing Duke  of  Brunswick;  considering  also 
that  the  instrument,  stated  in  the  sequel  of 
these  political  proceedings  (which  I  must 
consider  to  be  either  wholly  immaterial,  or 


as  introduced  into  the  bill  for  the  purpose 
of  shewing  the  character  of  the  transactions 
in  question),  is  stated  to  have  been  executed 
also  by  the  late  King  of  HanoTer  and  the 
reigning  Duke  of  Brunswick;    and   con- 
sidering further,  the  objects  for  which  the 
instrument  is  purported  to  have  been  exe- 
cuted, connecting  those   objects   with  the 
political  transactions  stated  in  the  bill,  and 
the  transactions  alleged  to  have  taken  place 
at  Osterode  in  1880,  I  should,  if  it  were 
necessary  for  me  to  decide  the  question,  be 
disposed  to  think  that  the  instrument  com- 
plained of  is  connected  with  political  and 
state   transactions,  and  is   itself  what    in 
common  parlance    is  said   to   be   a   state 
document,  and  evidence  of  an  act  of  state. 
But  upon  this  occasion  it  is  not  necessary 
for  me  to  give  any  opinion  upon  the  ques- 
tion, whether  the  act  complained  of  is  or  is 
not  an  act  of  state,  or  upon  the  question, 
which  seems  to  have  been  raised  in  Fiance, 
whether   the  courts  of  a  foreign   coimtry 
ought  to  take  notice  of  such  an  instrument, 
for  the  purpose  of  enabling  the  guardian, 
under  its  authority,  to  possess  the  property 
and  effects  of  the  plaintiff  in  such  foreign 
country ;  it  is  not  even  necessary  for  me  to  de- 
cide the  question,  whether,  as  against  a  subject 
only,  this  Court  could  have  any  jurisdiction 
to  give  relief  in  respect  of  acts  done  abroad, 
under  such  a  foreign  instrument  as  this. 

The  question  which  I  have  had  to  con- 
sider is,  whether,  under  the  circumstances  of 
this  case,  and  as  against  a  sovereign  prince, 
who  is  a  subject  of  the  Queen  of  England, 
this  Court  has  the  jurisdiction  which  is 
attributed  to  it  by  this  bill.  And  I  am  of 
opinion,  that  the  alleged  acts  and  transactions 
of  the  defendant,  under  colour  or  under  the 
authority  of  the  instrument  in  question,  are 
not  acts  and  transactions,  in  respect  of  which 
the  defendant  is  liable  to  be  sued  in  this 
Court,  or  in  respect  of  which  the  Court 
has  any  jurisdiction  over  him.  Let  this 
demurrer,  therefore,  be  allowed. 


M.R 

Jan 


.R.     \ 
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LADY  HARTL AND «?.  ATCHERLET. 


Lunatic — Answer — Guardian — 1  fVill'  4. 
c.  65. 

A  lunatic  and  his  committee  usually  put 
in  their  answer  together,  the  former  answer- 
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inff  by  his  eommiUee^  and  not  by  guardian^ 
unless  there  is  a  conflict  between  the  interest 
of  the  lunatic  and  his  commiUee^  in  which  case 
the  former  answers  by  guardian, 

Mr,  Hislop  Clarke  applied  for  an  order, 
appointing  the  committee  of  a  lunatic  who 
resided  in  Ireland,  where  the  inquisition  was 
executed,  his  guardian,  for  the  purpose  of 
putting  in  an  answer;  hut 

The  Master  of  the  Rolls  said,  that  in 
such  a  case  a  guardian  was  unnecessary,  un- 
less there  was  a  conflict  of  the  interest  of  the 
committee  and  of  the  lunatic.  If  no  such 
conflict  existed,  then  all  that  was  necessary 
was,  to  have  proceedings  in  the  lunacy  in 
Ireland  recorded  in  the  Chancery  of  Eng- 
land, pursuant  to  the  act  1  Will.  4.  c.  65, 
when  the  lunatic  and  his  committee  might 
answer  together. 


OSBORN  V.  FOREMAN. 


WiGRAM,  V.C.I 

Jan.  11,15.  j 

Parties-— Mixed  Fundr-SOth  Order  of 
August  1841. 

Under  the  SOth  Order  of  August  1841, 
trustees  by  devise  for  the  sale  of  real  estate, 
with  power  to  give  discharges,  will  repre- 
sent aU  the  persons  beneficially  interested  in 
the  proceeds,  not  only  in  a  suit  by  a  clainuint 
paramount  to  the  devise,  but  also  in  a  suit  by 
one  of  persons  claiming  under  the  will ;  and 
thai  even  though  the  conduct  of  the  trustees 
be  impeached  by  the  biU, 

Where  the  cause  has  been  set  down  upon 
the  defendants  objection  for  want  of  parties, 
the  Court  wiU  not  always,  upon  the  hearing 
of  the  ejection,  decide  upon  the  propriety  of 
making  the  persons  beneficially  interested, 
parties,  unless  the  facts  are  agreed  upon;  but 
foill  reserve  such  question  to  be  decided  at 
the  hearing  of  the  cause. 

The  testator,  H.  Thwaites,  hy  his  wiU, 
dated  the  25th  day  of  July  1839,  appointed 
the  defendants.  Foreman  and  others,  his 
executors  and  trustees,  and  devised  and 
bequeathed  to  them  all  his  real  and  personal 
estate,  in  trust  to  sell ;  with  power  as  to  the 
real  estate  to  give  discharges  for  the  pro- 
ceeds of  the  sale ;  and  for  the  rents  and 
profits  until  such  sale ;  and  he  directed  his 


trustees  should  stand  possessed  of  the  pro- 
ceeds of  his  real  and  personal  estate,  upon 
trust  to  pay  his  debts,  and  certain  annuities 
and  legacies  given  by  his  will ;  and  as  to  the 
residue  of  such  mixed  fund,  in  trust  for  the 
daughters,  living  at  his  death,  of  J.  W.  and 
C.  G,  in  equal  shares.  The  bill  was  filed 
by  one  of  the  residuary  legatees  under  the 
will,  against  the  executors  and  trustees,  the 
heir-at-law  of  the  testator,  and  the  other 
residuary  legatees,  for  a  general  administra- 
tion of  the  estate.  The  defendants,  by  their 
answer,  submitted,  that  the  persons  entitled 
to  the  annuities  and  legacies  charged  on  the 
mixed  fwad,  ought  to  have  been  made  parties 
to  the  bill.  The  plaintiff,  under  the  89th 
Order  of  August  184 1  ( I ),  set  down  the  cause 
upon  the  defendants'  objection  for  want  of 
parties. 

Mr.  Roupell,  for  the  plaintiff,  having 
opened  the  case,  the  Court  called  on  the 
defendants  to  support  their  objection. 

Mr,  Tinney  and  Mr,  Goodeve,  for  the 
defendants,  contended,  that  the  30th  Order  of 
August  1 841  (2)  applied  only  to  a  case  where 
a  person  having  a  paramount  claim  (e.  g, 
a  creditor,)  filed  his  bill  against  the  trustees 
for  sale  of  real  estate ;  and  did  not  apply 
where  the  bill  was  filed  by  a  legatee  interested 
in  the  proceeds  of  the  real  estate  under  the 
will ;  the  trustees,  in  such  a  case,  not  repre- 
senting all  the  persons  beneficially  interested 
in  the  proceeds  :  and  that,  in  this  case,  the 
plaintiff  could  not  contend,  that  the  trustees 
properly  represented  all  die  parties  bene- 
ficially interested,  as  the  bill  charged  them 
with  a  breach  of  trust :  that  the  words  in 
the  30th  Order,  "  on  the  hearing,"  meant 
the  hearing  of  the  objection ;  and  that  the 
Court  could  now  order  the  pecuniary  lega- 
tees and  annuitants  to  be  made  parties. 

Mr,  Roupell  and  Mr,  C.  M,  RoupeU, 
eoiktxk,  contended,  that  the  case  came  within 
the  words  of  the  30th  Order ;  that  if  the 
trustees  could  represent  the  interests  of  the 
persons  beneficially  interested,  where  the 
plaintiff's  claim  was  adverse,  t  fortiori,  they 
could  where  the  plaintiff  admitted  their  claim . 
Pidgeley  v.  RawUng,  1  You.  &  Col.  C.C. 

552. 
Lhyd  V.  Smith,  12  Law  J.  Rep.  (n.s.) 
Chanc.  457. 

(1)  Ord.Can.  175;  lOUw  J.Rep.(if.8.)C1ianc.414. 

(2)  Ibid.  173;   10  Uw  J.  Rep.  (n.s.)  Chanc.  413. 
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Jan.  15. — ^WiGEAM,  V.C. — In  this  caae, 
the  trustees  under  the  will  had  power  to 
sell  and  give  discharges  for  the  purchase- 
money,  and  also  for  the  rents  and  profits 
till  sale ;  and,  therefore,  primd  facie^  they 
are  trustees  within  the  30th  Order  of  Au- 
gust 1841.  The  second  hranch  of  the 
order  says,  *' And  in  such  cases  it  shall  not 
be  necessary  to  make  the  persons  benefi- 
cially interested  in  such  real  estate,  or  rents 
and  profits,  parties  to  the  suit."  The  trus- 
tees contend,  that  these  words  shew  by 
necessary  implication,  that  the  only  suits 
contemplated  by  the  order,  were  suits  in- 
stituted by  persons  claiming  adversely  to 
the  devise ;  and  that,  therefore,  the  order 
could  not  have  contemplated  suits  in  which, 
even  if  it  were  personalty,  the  residuary  lega- 
tees must  have  been  made  parties.  It  would 
be  a  most  extraordinary  proposition  to  say, 
that  the  Court  had  passed  an  order  to  that 
effect.  If  the  trustees  can  with  safety  re- 
present all  the  persons  beneficially  interested, 
in  the  case  of  an  adverse  claim,  it  would  be 
strange  if  they  could  not  represent  the  whole 
estate,  where  the  parties  claiming  admit  the 
priority  of  interest  of  the  other  parties — 
viz.  the  annuitants  and  pecuniary  legatees. 
Still,  however,  if  the  order  was  so  worded, 
as  the  defendants  say  it  is,  I  must  have 
given  effect  to  it ;  but  I  am  of  opinion,  that 
that  is  not  the  effect  of  the  order.  If  the 
order  had  stopped  at  the  first  branch  of  it, 
no  argument  could  have  been  founded  upon 
it,  for  making  the  pecuniary  legatees  parties. 
But  the  subsequent  words  have  reference  to 
the  old  practice,  and  are  inserted  to  shew, 
that  it  was  intended  to  alter  that.  Another 
point  was  raised  upon  the  third  branch  of 
the  order — that  **the  Court  may,  upon  con- 
sideration of  the  matter  on  the  hearing,  if  it 
shall  so  think  fit,  order  such  persons  to  be 
made  parties."  It  was  suggested,  that  I 
should  now  decide,  that  it  was  proper  that 
these  persons  should  be  made  parties.  It 
is  quite  clear,  that  the  words  "  on  the  hear- 
ing," were  put  in  advisedly.  Suppose  the 
defendant  to  su^i^st  a  given  state  of  fiicts, 
and  that,  according  to  those  isctSy  certain 
persons  were  necessary  parties.  The  sug- 
gestion may  be  true ;  but  the  plaintiff  has 
a  right  to  say,  that  he  will  try  to  disprove 
those  facts,  by  evidence  at  the  hearing.  In 
this  stage  of  the  cause,  I  could  merely  de- 
cide, that  unless  those  facts  were  displaced. 


those  persons  must  be  made  parties.  Besides, 
the  case  put  upon  the  bill  may  be  materially 
altered  by  amendment,  before  the  cause 
comes  to  a  hearing.  In  this  case,  I  shall 
not,  at  present,  give  any  opinion  upon  that 
objection ;  though  I  do  not  mean  to  say, 
that  the  Court  may  not  usefully,  in  some 
cases,  even  at  this  stage  of  the  cause,  where 
the  facts  are  agreed  upon,  give  an  opinion, 
whether  it  would  be  proper  to  make  the 
persons  beneficially  interested,  parties. 

The  Court  made  no  order  upon  the  ob- 
jection ;  the  costs  to  be  costs  in  the  cause. 


} 


MOORE  r.  MOORE. 


K.  Bruce,  V.C, 
Feb.  16. 

Baron  and  Feme — Feme  Covert — Re^ 
straintfrom  Anticipation. 

By  the  marriage  settlement  ofH.  G.  M, 
and  E»  B^  (the  intended  wife^J  trt$stees  were 
directed  to  pay  the  income  of  a  trust  fund  **io 
such  person  or  persons  as  E.  B^  notwith^ 
standing  coverture,  should  by  any  writing 
under  her  hand,  excepting  by  any  mode  ofan- 
ticipation,  direct  or  appoint ;  and  in  default 
of  such  direction  or  appointment^  into  her  own 
hands,  for  her  own  sole,  separate,  and  pecu^ 
liar  use  and  benefit,  exclusively  of  the  said 
H.  6.  M"  E.  M,  by  deed,  assigned  the 
income  to  accrue  after  the  date  of  the  deed : 

— Held,  that  this  assignment  was  invalid. 

« 

By  a  settlement  dated  in  1808,  and  made 
on  the  marriage  of  H.  G.  Moore  and  Eliza- 
beth Bramall,  certain  property  was  vested  in 
trustees,  who  were  directed  to  stand  pos- 
sessed thereof, ''  upon  trust,  during  the  joint 
lives  of  Elizabeth  Bramall  and  H.  G.  Moore, 
to  pay  the  said  income  to  such  person  or 
persons  as  the  said  Elizabeth  Bramall,  not- 
¥dth8tanding  her  coverture,  should  by  any 
writing  under  her  hand,  excepting  by  any 
mode  of  anticipation,  direct  or  appoint ;  and 
in  default  of  such  direction  or  appointment, 
into  her  own  hands,  for  her  own  sole,  sepa- 
rate, and  peculiar  use  and  benefit,  exclu- 
sively of  the  said  H.  G.  Moore." 

A  bill  was  filed  by  Mrs.  Moore,  in  1833, 
against  the  trustees,  for  the  purpose  of  ob- 
taining (among  other  things)  the  payment  of 
arrears  of  income,  arising  from  the  trust  fund, 
due  to  her;  and,  by  the  decree  made  in 
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1888,  a  reference  was  made  to  the  Master, 
to  take  an  account  of  such  arrears. 

By  an  indenture,  dated  the  19th  of  May 
1842,  Mr.  and  Mrs.  Moore  assigned  to  Mr. 
Asprey  "  all  those  the  dividends,  interest, 
and  annual  produce  then  due  and  owing,  or 
which  thereafter  might  be  decreed  to  be  then 
due  and  owing,  or  which,  on  the  further 
hearing  of  the  said  cause  on  further  direc- 
tions, might  be  decreed  or  ordered  to  be  paid 
to  Elizabeth  Moore  for  her  separate  use, 
under  or  by  virtue  of  the  settlement,"  for 
the  purpose  of  securing  to  Mr.  Asprey  the 
payment  of  the  sum  of  SOSZ.,  then  advanced 
by  him  to  Mr.  and  Mrs.  Moore,  and  all  such 
further  sums  as  he  might  advance,  not  ex- 
ceeding in  the  whole,  with  the  308^.  already 
advanced,  the  sum  of  5002. 

By  the  decree,  made  on  further  directions, 
in  December  1843,  the  trustees  were  ordered 
to  pay  into  the  Bank,  on  or  before  the  15th 
of  February  1844,  the  sum  of  5942.,  being 
the  net  amount  of  arrears  of  income  due  and 
to  become  due  to  Mrs.  Moore  up  to  the  1st 
of  March  1844;  and  it  was  ordered,  that 
this  sum  should  be  paid  out  to  Mrs.  Moore, 
on  her  sole  receipt. 

Mr.  Asprey  now  presented  a  petition, 
stating,  that  there  was  due  to  him,  in  respect 
of  the  308Z.  and  interest,  and  further  ad- 
vances and  interest,  the  sum  of  4952. ;  and 
praying  for  the  payment  of  this  sum,  and 
the  costs  of  the  petition,  out  of  the  5942. 

It  appeared,  that  the  arrears  of  income 
due  to  Mrs.  Moore  on  the  19th  of  May  1842, 
the  date  of  the  deed  of  assignment  to  Mr. 
Asprey,  amounted  to  3422. 

Mr.  Shapier^  for  the  petitioner,  contend- 
ed, that  the  form  in  which  the  income  had 
been  settled  upon  Mis.  Moore,  did  not  pre- 
vent her  from  assigning  it  by  way  of  antici- 
pation ;  and  cited — 

Barrymore  v.  EUi3f  8  Sim.  1. 
Brown  v.  Bamfordi  11  Sim.  127 ;  s.  c. 
11  Law  J.  Rep.  (n.s.)  Chanc.  385. 

Mr»  Swanston  and  Mr.  Bacon^  for  Mrs. 
Moore. 

Knight  Bruce,  V.C. —  I  have  always 
understood,  that  when  a  fund  is  settled  for 
the  separate  use  of  a  married  woman,  she 
may  appoint  it  as  she  pleases,  and  that  her 
appointment  may  be  prospective,  that  is,  by 
way  of  anticipation,  and  of  such  a  nature 
that  she  may  be  prevented  from  revoking  it. 


But,  as  such  an  interest  is  the  creature  of 
the  Court,  although  a  person  not  married 
cannot  be  restrained  from  alienation,  (ex- 
cept by  making  the  interest  cease — if  such 
be  an  exception,)  it  was  decided  by  Lord 
Thurlow  (1),  if  not  before  his  time,  that  in 
the  case  of  a  married  woman  there  may  be 
such  a  restraint ;  and  this  is  now  the  settled 
law.  The  intention,  however,  must  be  ex- 
pressed, otherwise  the  power  of  appointment 
may  be  exercised  by  her.  Without  giving 
any  opinion  on  the  two  cases  which  have 
been  cited,  I  am  of  opinion,  that  tbe  true 
interpretation  of  the  clause  now  before  me 
is,  that  the  income  shall  be  paid  into  her 
hands  until  she  appoints  it,  but  that  she  shall 
not  appoint  it  so  as  to  affect  any  part  of  it 
prospectively.  Until  she  appoints  it,  no  part 
of  the  income  can  be  affected. 

The  construction  in  each  case  must  depend 
on  the  particular  words  in  each  clause ;  and 
my  construction  of  the  clause  in  this  case  is, 
that  the  wife  is  restrained.  There  is  a  specific 
difference  between  the  language  in  this  case 
and  that  in  the  cases  of  Barrymore  v.  Ellis 
and  Brown  v.  Bamford.  I  do  not  give  any 
opinion  on  either  of  those  cases :  I  only  de- 
cide on  the  language  of  the  clause  in  the  case 
before  me. 

It  was  ordered,  that  the  sum  of  3422. 
should  be  paid  to  the  petitioner.  No  order 
as  to  costs. 


K.  Bruce, 
Feb.  24 


;,V.C.r 
.4.       I 


ST.  KATHARINES  DOCK 
COMPANY  V,  MOGLAF 
MANTZGUC. 

Answer — Jurat — Defendant  ignorant  of 
the  English  Language. 

It  is  not  necessary  that  a  defendant^  a 
foreigner^  ignorant  of  the  English  language, 
sJwtdd  put  in  an  answer  in  his  native  lan^ 
guage.  An  answer  in  the  English  language 
is  sufficient. 

It  is  not  necessary  that  such  a  defendant 
should  apply,  by  motion  or  petition,  for  an 
interpreter. 

The  answer  of  such  a  defendant  had  the 
following  jurat : — **  Sworn  at  the  office  of  the 
Clerks  of  Records  and  Writs,  by  the  defend 
dant  M.  M,  by  the  interpretation  of  B.  C ; 
the  said  interpreter  being  first  sworn  that  he 

(1)  SM2Mer.487. 
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had  truly y  distinctly ^  and  audibly  interpreted 
the  answer  to  the  defendant^  and  will  truly 
interpret  the  oath  about  to  he  administered  to 
him" : — Held,  that  this  jurat  was  sufficient. 

The  signatures  of  a  Moorish  Jew^  a  de^ 
fendanty  to  an  answer  ^  although  differing  from 
his  name  as  written  in  the  pleadings,  held 
sufficient. 

This  was  a  motion  to  take  the  ainswer  of 
the  defendant,  Moglaf  Mantzguc,  off  the 
file. 

The  defendant  was  a  Moorish  Jew,  and 
ignorant  of  the  English  language. 

The  defendant  did  not  put  in  an  answer 
in  his  native  language.  His  answer,  which 
extended  over  several  skins  of  parchment, 
was  in  the  English  language. 

There  had  been  no  motion  for  an  inter- 
preter. 

The  answer  had  been  sworn  at  the  office 
of  the  clerks  of  records  and  writs,  before 
one  of  the  clerks  of  records  and  writs; 
and  the  jurat  was  as  follows : — '*  Sworn  at 
the  Record  and  Writ  Clerks  Office,  Chan- 
cery Lane,  in  the  county  of  Middlesex,  by 
the  defendant,  Moglaf  Mantzguc,  by  the 
interpretation  of  Benetto  Cohen,  the  said 
interpreter  being  first  sworn  that  he  had 
truly,  distinctly,  and  audibly  interpreted 
the  contents  of  this  answer  to  Uie  defendant, 
and  that  he  will  truly  interpret  the  oath 
about  to  be  administered  to  him,  this  4th 
day  of  December  1843,  before  me,  S.  C. 
Ward." 

The  defendant  was  called  in  the  bill 
Moglaf  Mantzguc.  The  title  to  the  answer 
was,  "  The  answer  of  Moglaf  Mantzguc,  the 
defendant  to  the  bill,"  &c.,  and  his  name 
was  so  spelt  in  the  body  of  the  answer. 
Every  skin  of  parchment  was  signed  by 
the  interpreter  and  the  defendant;  but  all 
the  signatures  of  the  defendant,  which  were 
in  the  English  character,  differed  from  the 
words  Moglaf  Mantzguc.  They  were  also 
not  uniform,  scarcely  two  of  ^em  being 
alike. 

The  plaintiffs  moved  that  this  answer 
should  be  taken  off  the  file  on  the  four  fol- 
lowing grounds  : — First,  because  the  answer 
was  put  in  in  the  English  language  alone,  and 
not  also  in  the  native  language  of  the  defen- 
dant ;  secondly,  because  there  had  been  no 
motion  for  an  interpreter ;  thirdly,  because 
the  facts  sworn  to  in  the  jurat  were  not 


sufficient  to  insure  the  plaintifiEs  a  proper 
answer;  and  fourthly,  because  the  signa- 
tures of  the  defendant  did  not  correspond 
with  the  name  of  the  defendant,  as  stated 
in  the  title  to  the  answer  and  the  pleadings. 

The  passages  in  the  books  of  practice  (1) 
relating  to  tibe  first  two  objections  are  as 
follows : — In  Hinde^  p.  228,  it  is  said,  '*  In 
the  case  of  a  foreigner  not  sirfficiently  versed 
in  the  English  language  to  answer  in  that 
tongue,  an  order  of  course  must  be  obtained 
upon  motion  or  petition  for  an  interpreter, 
and,  the  answer  being  engrossed   in   the 
foreign  language,  a  translation  thereof  upon 
parchment  must  be  made  by  the  interpreter, 
and  annexed.   The  foreigner  must  be  sworn 
to  his  answer ;  the  interpreter  attending  is 
previously  sworn  to  interpret  truly,   and 
conveys  to  the  foreigner  the  language  of  the 
oath;  at  the  same  lime  he  swears  to  the 
translation  as  true  and  just,  to  the  best  of 
his  ability,  and  the  jurat  is  adapted  thereto." 

This  passage  is  repeated  in  1  Harrison^s 
Practice,  800  (ed.  1790),  Wyatts  Prac.  Reg. 
p.  13,  and  2  Dan.  C.P.  279,  280.  No 
authority,  however,  is  cited  for  these  posi- 
tions except  Simmonds  v.  Du  Barre  (2). 

In  1  Fowl.  Exch.  Prac.  874  (2nd  ed.), 
it  is  said,  "  But  in  the  case  of  a  foreigner 
resident  here,  and  unacquainted  with  the 
English  language,  an  answer  was  first  sworn 
to  in  the  French  language,  and  afterwards 
translated  into  the  English  language,  to 
which  translation  defendant  was  also  sworn." 
Two  cases  in  the  Exchequer  are  there 
referred  to,  in  which  this  practice  was  adopted. 

The  rule  is  stated  thus  in  1  Smith's  C.P. 
265,  "  Where  a  foreigner  puts  in  an  answer 
in  his  own  language,  a  sworn  translation 
must  also  be  filed  with  it;"  and  Simmonds 
V.  Du  Barre  is  cited. 

The  report  of  the  case  of  Simmonds  v.  Du 
Barre  consists  simply  of  the  passage  before 
given  fi*om  Smith's  Chancery  Practice.  The 
original  record  of  the  answer  of  the  defen- 
dant in  that  case  was  produced  in  court, 
and  the  following  jurat  was  extracted  from 
it : — "  Sworn  the  21st  of  June  1791,  by  the 
defendant,  by  the  interpretation  of  Benjamin 
Simmonds,  who  was  first  duly  sworn  that  he 
had  truly  communicated  the  contents  of  the 

(1)  It  has  been  thought  convenient  to  put  the 
following  authorities  cited  for  the  motion  in  the 
statement  of  the  case. 

(2)  3Bro.C.C.26d. 
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annexed  writing,  and  will  truly  explain  the 
oath  about  to  be  administered  before  me.'' 

Mr.  Berry,  of  the  office  of  the  Clerks  of 
Writs  and  Records,  who  was  in  court,  stated, 
that  the  answer  of  the  defendant  in  this  case 
had  been  sworn  according  to  the  usual  prac- 
tice. He  stated  also,  that  the  answer  of  the 
defendant,  in  Simmonds  v.  Du  Barre^  had 
been  sworn  before  Mr.  WaIker,'who  had  been 
a  Master  in  Chancery,  and  subsequently 
Accountant  General,  and  that  the  form  from 
which  the  jurat  in  that  answer  had  been 
taken,  was  in  the  handwriting  of  Mr.  Curzon, 
who  was,  in  1791,  a  clerk  in  the  office,  of 
very  great  experience,  and  that  this  form 
had  been  handed  down  from  that  time  to 
the  present. 

Mr,  Russell  and  Mr,  Hargrave^  for  the 
motion. — [After  stating  the  four  grounds  of 
objection  to  the  answer.] — These  objections 
are  substantial,  and  not  merely  questions  of 
£orm.  First,  a  plaintiff  has  the  right  to 
obtain  the  fidlest  and  most  complete  answer 
to  his  bill,  which  the  defendant  can  give, 
with  the  sanction  of  his  oath.  In  order  that 
this  may  be  done,  the  defendant  must  be 
fiilly  acquainted  with  the  bill,  and  the  inter- 
rogatories to  it,  and  also  perfectly  under- 
stand the  contents  and  nature  of  that  which 
he  swears  to  for  his  answer ;  and  the  plaintiff 
ought  to  have  the  means  of  seeing  that  all 
proper  steps  have  been  taken  to  make  the 
defendant  acquainted  with,  and  to  under- 
stand these  pleadings.  It  is  right,  therefore, 
on  this  principle,  that  there  should  be  a 
motion  for  an  interpreter ;  that,  if  the  person 
selected  by  the  defendant  be  notoriously 
incompetent  or  improper,  the  plaintiff  may 
have  an  opportunity  of  removing  him. 
Again,  it  is  right  on  this  principle,  that  the 
interpretation  of  the  answer  by  the  interpreter 
to  the  defendant  should  take  place,  not  in 
private,  but  in  some  place  where  persons,  on 
behalf  of  the  plaintiff,  may  see  that  the  inter- 
pretation is  really  made,  and  fairly  and 
properly  made.  Again,  it  is  right  on  this 
principle,  that  the  defendant  should  put  in 
an  answer  in  his  own  language.  This  is  far 
better  than  any  system  of  interpretation,  and 
gives  him  the  best  means  of  knowing  what 
his  answer  reaUy  is.  Again,  it  is  right,  that 
directly  after  the  interpretation  has  been 
made,  the  answer  should  be  sworn  and  filed 
at  once,  or  should  be  sealed  up  and  taken 
care  of  until  sworn  and  filed ;  in  order  that 


the  plaintiff  may  be  assured  that  no  alteration 
has  taken  place  in  the  answer  after  the  in- 
terpretation. After  an  answer  has  been 
sworn  before  commissioners,  it  is  sealed  up 
and  delivered  to  a  messenger,  who,  on  giving 
it  to  be  filed,  must  swear  that  it  is  in  the 
same  state  as  when  he  received  it — 2,  Dan. 
C,P,  291 .  All  these  steps  ought  to  be  taken  to 
insure  the  plaintiff  a  proper  answer.  Here, 
however,  tiie  answer  is  not  in  the  native 
language  of  the  defendant.  There  has  been 
here  no  motion  for  an  interpreter,  and  no 
answer  in  the  defendant's  native  language. 
There  is  no  statement  in  the  jurat  that  Qie 
bill  has  ever  been  explained  at  all,  or  that 
the  interpretation  of  the  answer  took  place 
except  in  private ;  and  it  is  quite  consistent 
with  everything  stated  in  the  jurat,  that  the 
answer  was  not  filed  in  the  same  state  as  it 
was  in,  when  interpreted.  According  to  the 
practice  adopted  here,  in  all  cases  of  answers 
of  foreigners,  ignorant  of  the  English  lan- 
guage, Uie  interpreter  may  be  wholly  unfit 
for  his  employment;  the  interpretation  may 
be  falsely  or  incompletely  made,  or  not  at 
all ;  it  may  be  made  anywhere  or  nowhere ; 
and  the  writing  put  on  the  file  as  the  defen- 
dant's answer,  may  be  a  totally  different 
thing  from  the  writing  interpreted  to  him. 
Secondly,  the  plaintiffs  have  a  right  to  be  able 
to  enforce  the  penalties  of  perjury,  in  case 
the  defendant  should  have  sworn  falsely. 
Now,  the  plaintiffs  could  not  prosecute  the 
defendant  for  perjury  on  such  an  answer  as 
this ;  although  the  plaintiffs  might  prove  that 
it  contained  false  statements,  and  such  as  the 
defendant  knew  to  be  false,  as  they  could  not 
bring  home  to  the  defendant  that  he  really 
knew  what  it  was  he  was  swearing  to. 

There  is  another  objection  to  this  answer, 
arising  fi^m  the  signature  of  the  defendant  not 
corresponding  with  his  name  as  written  in 
the  pleadings.  Such  an  answer  is  a  nullity, 
and  is  liable  to  be  taken  off  the  file  for  irre- 
gidarity— 2  Dan,  C,P.  266,  267. 

The  text  books  mentioned  in  the  state- 
ment of  the  case  were  cited  in  support  of 
the  positions,  as   to  the  language  of  the 
answer  and  the  motion  for  an  interpreter. 
Omychundv,  Barker,  1  Atk.  21 ; 
Lord  Belmorey,  Anderson,  4  Bro.  C.C. 
90  ;  s.  c.  2  Cox,  288  ; 
as  to  commissions  for  examining  witnesses 
ignorant  of  English,  were  also  referred  to. 

Mr,  Wigram  and  Mr,  Hardy,  for  the  de- 
fendant, were  not  called  upon. 
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Kniqht  Bruce,  V.C. — With  regard  to 
the  ohjection  as  to  the  signatures  of  the 
defendant;  considering  the  nation  and  the 
country  of  the  defendant,  I  think  the  signa- 
tures ought  to  he  held  sufficient. 

With  regard  to  the  question  as  to  the  lan- 
guage of  the  answer,  I  am  not  aware  of  any 
authority,  that  a  defendant  ignorant  of  the 
English  language,  is  hound  to  put  in  an 
answer  in  his  native  language.  If  none 
such  exists,  the  answer,  as  far  as  language 
goes,  is  correct. 

The  ohjections,  then,  are  confined  to 
the  form  of  the  jurat.  It  has  heen  said, 
that  the  interpreter  may  have  heen  an 
improper  person.  There  is,  however,  no 
case  hefore  me  that  he  was  so ;  there  is 
nothing  but  a  possibility,  a  mere  hypothesis : 
I  am  not  to  take  it,  that  the  interpreter 
was  an  ignorant  or  improper  person ;  and 
as  no  such  case  is  now  before  me,  I  need 
not  express  any  opinion  upon  it.  Many 
sensible  and  practical  questions  have  been 
raised  as  to  the  guards  which  ought  to  be 
used  in  taking  the  answer  of  such  a  defen- 
dant as  the  present  If  the  jurat  were  now 
to  be  framed,  I  speak  it  with  deference,  per- 
haps, some  alteration  might  be  made.  But 
I  find  that  in  the  year  1791,  a  jurat  was 
used  in  a  cause  in  which  there  were  defen- 
dants ignorant  of  the  English  language,  not 
substantially  different  from  the  present.  In 
1791,  the  business  in  the  Six  Clerks  office 
was  conducted  most  carefiilly,  and  the  per- 
sons then  employed  in  it  were  well  versed 
in  the  forms  used  in  it.  Mr.  Berry  states, 
that  the  jurat  was  in  the  handwriting  of  Mr. 
Curzon,  then  a  most  experienced  officer, 
and  that  the  answer  was  sworn  before  Mr. 
Walker,  an  experienced  member  of  the  bar, 
and  then  a  Master  in  Chancery  or  Account- 
ant General.  There  is,  therefore,  every 
rational  probability,  that  it  was  framed  by 
persons  perfectly  conversant  with  the  prac- 
tice and  rules  of  the  Court,  which  view, 
according  to  the  judgment  and  opinion  of 
Mr.  Berry,  is  correct.  I  am  now  required 
to  decide  against  the  existing  practice,  with- 
out any  proof  to  the  contrary,  except  state- 
ments in  certain  books  of  practice,  suscep- 
tible of  the  interpretation  given  in  Mr. 
Smith's  book.  To  these  statements,  great 
deference  is  due,  but,  in  the  absence  of  any 
authority  or  information,  except  these  opi- 
nions, I  cannot  decide  according  to  them. 
I  am  not  sure  but  that  something  might  be 


suggested;  but  the  more  I  have  considered 
the  ancient  forms  of  this  court,  the  less  do  I 
find  them  susceptible  of  improvement;  and 
the  more  they  are  departed  from,  the  more 
are  error  and  inconvenience  increased.  A 
great  deal  has  been  said  about  perjury.  On 
this  I  give  no  opinion,  as  it  is  not  my  office 
to  decide  that  question;  but  I  may  add, 
that  I  by  no  means  accede  to  the  argument 
on  that  point. 

Mr.  Russellf  in  reply  to  a  question  from 
his  Honour,  having  stated  he  did  not  intend 
to  appeal, — 

Motion  refused,  with  costs. 


} 


LEACH  v.  LEACH. 


K.Bruce,  V.C. 
March  2, 

Administrator — Evidence, 

A  certified  copy  of  the  entry  of  the  death 
of  A,  in  the  books  of  a  superintendent  regis^ 
trar,  tvith  the  usual  affidavit  of  identity ^  not 
sufficient  evidence  of  the  death  of  A,  an  a 
petition  for  the  payment  to  the  administrator 
of  A.  of  a  sum  found  due  to  A. 

By  a  decree  made  in  this  cause,  one  of 
the  defendants  was  declared  to  be  absolutely 
entitled  to  a  sum  of  money.  This  defendant 
died  intestate.  A  petition  was  now  presented 
by  his  administrator,  praying  for  payment 
of  this  sum.  In  support  of  this  petition,  the 
letters  of  administration,  and  a  certified  (1) 
copy  of  the  entry  of  the  death  in  the  book 
of  ^e  registrar  of  births,  deaths,  and  mar- 
riages, of  the  district  in  which  the  defendant 
died,  with  the  usual  affidavit  of  identity,  were 
produced. 

Mr,  F.  Bayley,  for  the  petition. 

His  Honour,  having  stated  he  did  not 
consider  the  copy  of  this  entry  sufficient 
evidence  of  the  death,  expressed  a  wish  to 
know  how  such  copies  had  been  treated  by 
the  other  branches  of  the  Court. 

Mr.  Elderton  stated,  that  the  Master  of 
the  Rolls  had  refused  to  receive  such  copies 
as  evidence  of  the  deaths  of  the  persons 
named  therein. 

Sir  J.  L.  Knight  Bruce  said,  the  evi- 
dence produced  in  this  case  was  not  suffi- 
cient. There  must  be  an  affidavit  of  the 
death,  on  the  production  of  which  the  order 
might  be  taken. 

(1)  6  &  7  Will.  4.  c.  86.  ss.  S5,  36. 
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IRELAND  V,  EADE. 


M.R. 
Jan.  12. 

Receiver — Petition. 

As  a  general  rule^  a  receiver  in  a  cause 
ought  not  to  present  a  petition  to  the  Court; 
but  tahere  he  has  incurred  heavy  costs  in  act' 
ing  under  the  directions  of  the  Court,  and  the 
parties  to  the  suit,  after  repeated  applications 
to  them,  neglect  to  apply  to  the  Court  for  an 
order  Erecting  payment  of  such  costs,  the 
Courtf  where  great  delay  has  arisen,  vfill 
entertain  the  receiver's  petition,  and  order 
payment  of  such  costs  to  him. 

The  petition  in  this  case,  wbich  was  pre- 
sented by  the  receiver  in  the  cause,  prayed 
the  payment  to  him  of  divers  costs,  charges, 
and  expenses  incurred  by  him,  by  reason  of 
W.  £ade,  one  of  the  defendants,  having  re- 
fused to  give  up  possession  of  a  &rm  and 
lands  in  obedience  to  the  order  of  the  Court. 
A  person,  employed  by  the  receiver  to  carry 
into  effect  the  oider  of  the  Court,  had  been 
severely  wounded  by  W.  Eade  in  a  conflict 
with  ^t  person,  and  the  receiver  had  been 
bound  over  by  the  magistrates  to  prosecute 
W.  Eade,  and  in  the  course  of  such  proceed- 
ings the  receiver  had  incurred  heavy  ex- 
penses, and  W.  Eade  was  convicted  and 
punished  for  the  assault.  So  far  back  as  the 
27th  of  January  1834,  the  petitioner's  soli- 
citor applied,  by  letter,  to  the  plaintiff's 
solicitor,  having  the  conduct  of  the  suit,  re- 
qnesting  that  application  might  be  made  to 
the  Court  for  the  payment  to  the  receiver  of 
the  amount  of  the  costs,  charges,  and  ex- 
penses that  had  become  due  to  him  in  his 
character  of  receiver,  but  no  proper  steps 
had  been  taken  by  any  party  to  the  suit  to 
obtain  an  order  of  the  Court,  directing  such 
pa3rment  to  be  made,  and  in  1841,  the  soli- 
citor of  the  petitioner,  on  his  behalf,  consent- 
ed to  bis  being  discharged  as  the  receiver 
over  the  estates ;  frequent  opportunities  had 
since  offered  for  the  plaintiff's  obtaining  an 
order  for  taxation,  and  payment  of  the  re- 
ceiver's costs,  charges,  and  expenses,  but 
they  were  always  passed  over. 

Afr,  G.  Turner,  in  support  of  the  appli- 
cation, said,  it  could  not  be  denied  by  the 
parties  to  the  suit,  that  the  claim  made  was 
well  grounded,  and  that  the  circumstances 
justified  the  receiver  in  presenting  the  peti- 
tion. 

New  Sbkibs,  XIII.— Chanc. 


Mr,  Kindersley,  contrii,  contended,  that 
the  petition  ought  not  to  have  been  present- 
ed, if  any  other  mode  of  proceeding  pre* 
sented  itself,  and  that  the  receiver  was  not 
justified  in  the  course  he  had  pursued. 

The  Master  of  the  Rolls  said,  he  ^ 
thought  the  petitioner  had  some  justification 
for  exhibiting  a  little  impatience  in  this  case, 
inasmuch  as  some  of  the  costs  in  question  had 
been  incurred  as  far  back  as  the  year  1832 ; 
that  although  as  a  general  rule  a  receiver 
ought  not  to  take  upon  himself  to  present  a 
petition,  his  Lordship  saw  no  ground  in  the 
present  case  for  making  him  pay  the  costs  ; 
that  the  receiver  had  clearly  shewn  by  his 
applications  to  the  plaintiff's  solicitor,  that 
he  had  no  desire  to  create  expenses  by  pre- 
senting a  petition ;  and  it  was  clear  that  the 
parties  to  the  cause  might  have  attained  the 
object  of  the  receiver,  without  additional 
costs,  had  they  proceeded  correctly ;  instead 
of  doing  so,  they  neglected  in  their  pro- 
ceedings to  make  proper  service  on  the 
necessary  parties,  and  thereupon,  after  a 
long  lapse  of  time,  the  present  application 
was  made. 

A  balance  of  rents  being  in  the  hands  of 
the  receiver,  it  was  arranged  that  the  costs, 
charges,  and  expenses  of  the  receiver,  and 
the  costs  of  the  petition,  should  be  ultimately 
paid  thereout. 


M.R. 
Jan.  15. 


RICHARDSON  V,  HASTINGS. 


Pleading — Demurrer —  Want  of  Parties — 
Partnership—  Club, 

A  bill  was  filed  by  A,  on  behalf  of  him-- 
self  and  all  other  persons  (except  the  two 
defendants),  who,  at  the  time  of  the  dissolu* 
tion  of  a  club,  were  then  living,  and  the  personal 
representatives  of  such  of  them  as  were  dead. 
The  defendants  were  two  of  several  members 
of  the  cltib  committee,  and  were  charged  by 
the  bill  with  having  wasted  and  misapplied 
part  of  the  assets  of  the  club,  and  retained 
the  remainder,  and  that  they  refused  to 
account  to  the  plaintiff,  or  the  other  members 
of  the  club  for  the  same.  The  bill  alleged, 
amongst  other  things,  that  the  plaintiff,  and 
several  other  members  of  the  club,  made 
specific  contributions  of  ISl,  each,  in  pay^ 
ment  of  the  debts  of  the  club,  and  subscribed 
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monies  on  the  formation  of  the  club  towards  the 
pitrekase  of  furniture  for  it^  which  furniture 
the  defendants  had  sold,  and  refused  to  give 
any  account  thereof.  The  bill  stated,  that  an 
indenture  had  been  executed,  by  which  the 
plaintiff  was  to  stand  possessed  of  the  lease 
^  of  the  club-house  and  the  furniture,  S^c.  for 
the  use  of  the  club,  and  upon  further  trust,  if 
necessary,  to  sell  the  same,  and  thereout,  in 
the  first  place,  pay  the  sums  contributed  by 
the  plaintiff  and  certain  other  members  of  the 
club,  and  also  the  monies  advanced  for  the 
purchase  of  the  furniture,  S^c,  for  the  use  of 
the  club.  It  was  sought  by  the  bill  to  have 
the  accounts  taken  against  the  defendants 
of  the  proceeds  of  the  furniture,  S^c.  which 
had  been  sold  by  them,  and  to  have  payment 
thereof  to  the  bankers  of  the  club,  and  also  a 
general  account  of  the  assets  and  effects  of 
the  club  remaining  unrealized  and  undisposed 
of,  and  of  its  debts  at  the  time  of  its  dissolu- 
tion; and  the  bill  prayed  that  directions  might 
be  given  for  satisfaction  of  the  debts : — Held, 
on  demurrer,  for  want  of  equity  and  want  of 
parties,  that  the  demurrer  for  want  of  equity 
was  not  sustainable ;  but  that  as  it  appeared, 
on  the  face  of  the  bill,  probable,  that  there 
might  be  a  question  between  those  persons,  on 
whose  behalf  the  bill  purported  to  be  filed, 
viz.  whether  the  contributors  of  the  funds  for 
the  service  of  the  club,  and  the  subscribers  to 
the  furniture,  were  entitled  to  a  priority  of 
payment  over  the  general  body  of  members, 
the  demurrer  was  valid  for  want  of  parties. 

Semble — the  bill  might  have  been  sustain- 
ed against  the  defendants,  had  it  not  sought 
a  final  distribution  of  the  funds,  and  the  wind- 
ing up  of  the  club. 

The  present  bill  was  filed  by  Charles  Ri- 
chardson, on  behalf  of  himself  and  all  other 
persons  (except  the  two  defendants),  who  at 
the  time  of  the  dissolution  thereof,  were 
members  of  a  certain  club  called  the  Alliance 
Club,  and  were  living,  and  the  personal  re- 
presentatives of  such  of  them  as  were  dead. 
The  defendant8,£dward  Hastings  and  Henry 
Emly,  were  two  of  the  members  of  the  com- 
mittee of  the  club,  and  the  bill  stated  the 
purchase  of  the  lease  of  a  house  and  premises 
in  PaU  Mall  for  the  purposes  of  die  club. 
The  club  having  been  formed,  the  house  was 
opened  in  Apnl  1887  for  the  use  of  the 
members,  being  100  in  number.  The  bill 
then  stated  several  of  the  rules  of  the  club, 


by  one  of  which,  each  new  member  on  his 
admission  was  required  to  pay  his  subscrip- 
tion to  Messrs.  Hopkinson,  the  bankers  of 
the  club,  who  were  alone  authorized  to  re- 
ceive monies  on  account  of  the  club,  and  by 
another  of  which,  the  committee  of  the  club 
was  to  consist  of  twenty  members,  to  be 
elected  by  ballot. 

The  bill  then  stated,  that  at  a  specif 
general  meeting  in  December  1837)  it  was 
resolved,  that  the  furniture  of  the  club,  which 
had  been  hired  of  Thomas  Hopkinson,  should 
be  purchased,  and  that  for  such  purpose  a 
sum  of  money  should  be  raised  by  a  sub- 
scription, by  way  of  loan,  from  the  members 
of  the  club,  and  that  a  sum  of  400/.  should 
be  borrowed  from  the  said  Messrs.  Hop-> 
kinson,  and  that  such  furniture  when  pur- 
chased, as  well  as  the  other  furniture  of  the 
club,  should  be  vested  in  the  plaintiff,  upon 
certain  trusts  particularly  mentioned  in  the 
indenture  next  thereinafter  stated ;  and  cer- 
tain other  arrangements  were  entered  into  in 
the  same  indenture  detailed ;  that  by  in- 
denture, dated  the  27th  of  January  1838, 
and  made  between  the  two  defendants  E. 
Hastings  and  Henry  Emly,  and  Charles 
Stewart,  of  the  first  part,  the  several  persons 
whose  names  and  seals  were  subscribed 
and  affixed  to  the  second  schedule  thereto, 
of  the  second  part,  John  Peachy,  ironmonger, 
of  the  third  part,  Chatles  Hopkinson,  Hugh 
Barton  the  younger,  and  Henry  Kny  vett,  o£ 
Regent  Street,  bankers,  of  the  fourth  part, 
and  the  plaintiff  of  the  fifth  part,  wherein  it 
was  recited  (amongst  other  things),  that  the 
several  articles  and  things  specified  in  the 
first  part  of  the  first  schedule  thereunder 
written,  were  purchased  with  the  monies  of 
the  club,  and  belonged  to  the  club,  and  that 
it  was  considered  desirable  that  the  severaL 
articles  and  things  specified  in  the  second 
part  of  tlie  first  schedule  should  be  purchased 
for  the  use  of  the  said  club,  and  that  the 
several  persons  parties  thereto  of  the  first 
and  second  parts  (all  of  whom  were  mem- 
bers of  the  said  club)  had  advanced  the 
several  sums  set  opposite  to  their  respective 
names,  in  the  second  schedule  thereunder 
written,  and  that  it  was  agreed  that  the  re- 
payment of  the  said  several  sums,  with  in- 
terest thereon,  after  the  rate  of  51.  per  cent., 
should  be  secured  on  the  articles  and  things 
specified  in  the  first  and  second  parts  of  the 
said  first  schedule,  and  on  all  other  property 
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and  effects,  for  the  time  being,  of  the  said 
club,  and  that  the  said  John  Peachy,  from 
whom  several  of  the  said  articles  and  things 
specified  in  the  second  part  of  the  said  first 
schedule  were  to  be  purchased,  had  agreed 
that  the  sum  of  1,000^.,  part  of  his  charges 
for  the  articles  and  things  purchased  horn 
him,  should  remain  due  to  him,  and  be 
secured  with  interest  thereon  after  the  rate 
aforesaid,  on  the  articles  and  things  specified 
io  the  said  first  and  second  parts  of  the 
said  first  schedule,  and  on  all  other  the  pro- 
perty and  effects,  for  the  time  being,  of  the 
said  dub,  and  that  it  was  also  agreed  that 
the  sums  so  to  be  secured  to  the  several  per- 
sons parties  thereto  of  the  first  and  second 
parts,  and  J.  Peachy  respectively,  should  be 
paid  as  soon  as  the  funds  of  the  said  club 
would  admit,  and  that  the  repayment  thereof, 
or  of  any  of  them,  or  of  any  part  or  parts 
thereof  respectively,  should  not  be  previously 
required,  and  that  the  members  of  the  said 
club  should  not  be  either  collectively  or  in- 
dividually liable  to  the  repayment  of  the  said 
several  sums,  and  the  interest  thereof,  and 
that  the  said  articles  and  things  specified  in 
the  second  part  of  the  said  first  schedule 
were  accordingly  purchased  by  the  said  club, 
and  the  monies  so  advanced  by  the  said 
several  persons,  parties  thereto  of  die  first  and 
second  parts,  were  then  owing  to  the  said 
respective  persons,  on  the  security  of  the 
said  articles  and  things,  and   such  other 
property  as  aforesaid;    and  that  the  said 
sum  o[  1,000^.  was  then  owing  to  the  said 
J.  Peachy  on  the  same  security,  and  that 
Hopkinson  &  Co.  had  agreed  to  advance 
to  the  club  4002. ,  on  having  the  same  with 
interest  secured  in  manner  thereinafler  men* 
tioned, — it  was,  in  consideration  of  the  sum 
of  400/.  paid  by  Hopkinson  &  Co.  to  the 
said  parties  thereto  of  the  first  part,  for  the 
use  and  benefit  of  the  said  club,  agreed  and 
declared,  that  the  said  several  articles  and 
things  specified  in  the  said  first  and  second 
parts  of  the  said  first  schedule  should  be 
vested  in,  and  that  possession  thereof  should 
he  forthwith  delivered  to  the  plainti£^  upon 
trust,  in  case  the  club  should  pay  to  Hop- 
kinson &  Co.  4002.  and  interest  diereon,  at 
5L  per  cent,  per  annum,  on  the  27th  of 
January  1839,  then  in  trust  for  the  said  club, 
hut  nevertheless  subject  to  and  charged  with 
the  payment  of  the  said  several  sums  secured 
thereon  for  the  benefit  of  the  several  persons, 


parties  thereto  of  the  first  and  second  parts, 
and  the  said  J.  Peachy  respectively,  con- 
formably to  the  agreement  thereinbefore 
mentioned,  but  in  case  default  should  be 
made  in  payment  of  the  said  4002.  and  the 
interest  thereof  at  the  time  therein  mention- 
ed, then  upon  trust  for  the  plaintiff,  to  sell 
the  said  articles  and  things  specified  in  the 
first  and  second  parts  of  the  first  schedule 
as  he  should  think  fit,  and  out  of  the  monies 
to  arise  therefirom  to  reimburse  himself  all 
expenses  of  carrying  into  effect  the  trusts  and 
provisions  therein  contained,  and  then  to 
pay  Hopkinson  &  Co.  the  debt  of  4002.  and 
the  interest  thereof,  and  in  the  next  place  to 
pay  pari  paasUf  and  without  any  preference 
or  priority,  the  principal  sums  and  interest 
then  dae  and  owing  to  the  several  persons 
parties  thereto  of  the  first  and  second  parts, 
and  J.  Peachy  respectively,  conformably  to 
the  agreement  thereinbefore  mentioned,  and 
to  pay  the  surplus  to  the  persons  constitut- 
ing the  committee  of  the  club  for  the  use  and 
benefit  thereof.  And  it  was  by  the  same  in- 
denture further  agreed,  that  the  said  parties 
thereto  of  the  first  part  should  stand  and  be 
possessed  of  the  house,  being  No.  79,  Pall 
Mall,  after  the  lease  had  been  granted  to 
them  thereof,  in  trust  for  more  efibctually 
securing  to  Hopkinson  &  Co.  the  said  sum 
of  4002.,  and  the  interest  thereof,  and  upon 
further  trust,  in  case  the  said  articles  and 
things  specified  in  the  first  and  second  parts 
of  the  said  first  schedule  thereunder  written, 
should  become  saleable  under  the  trusts 
therein  contained,  to  permit  the  plaintiff  to 
enter  the  said  house,  and  to  remove  therefrom 
the  said  several  articles  and  things,  or  such 
of  them  as  the  plaintiff  should  think  fit ;  and 
it  was  further  agreed,  that  the  said  respective 
sums  owing  to  the  said  parties  thereto  of  the 
first  and  second  parts,  and  John  Peachy  re- 
spectively, should  continue  secured  on  the 
said  articles  and  things  specified  in  the  said 
first  and  second  parts  of  the  said  first  sche- 
dule, but  subject  to  the  payment  of  the  said 
sum  of  4002.,  and  the  interest  thereof^  and 
that  the  said  parties  thereto  of  the  first  and 
second  parts,  and  John  Peachy  respectively, 
should  not  require  the  repayment  of  the  said 
several  sums  owing  to  them  respectively, 
until  the  monies,  for  the  time  being,  in  the 
hands  of  the  committee  of  the  club,  and 
which  should  not  be  required  for  the 
payment  of  the  expenses  of^  the  club  for 
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the  cttxrent  year,  should  be  sufficient  to 
pay  the  same  in  full.  The  Mil  then  pro- 
ceeded to  allege,  that  the  two  defendants, 
together  with  the  plaintiff  and  twenty-one 
oUier  members  of  the  club,  executed  the  said 
indenture  as  parties  thereto,  and  that  several 
other  members,  besides  those  who  executed 
the  said  indenture,  subscribed  to  the  said 
fund,  and  that  the  plaintiff,  and  John  Mai- 
travers,  one  of  such  members,  subscribed 
50^.  each  to  the  fund,  and  that  the  various 
subscriptions  to  the  said  fund  amounted  to 
the  aggregate  sum  of  8052. ;  that  the  furni- 
ture which  had  been  hired  from  Thomas 
Hopkinson  was  accordingly  purchased,  and 
the  sums  of  money  so  subscribed  as  afore- 
said, were  paid  to  him  as  part  of  the  purchase- 
money  for  the  same ;  diat  the  old  lease  o£ 
the  house  having  been  surrendered,  a  new 
lease  thereof  was  granted  to  C.  Stewart  and 
the  two  defendants  Hastings  and  £mly,  at 
the  rent  of  450L  ;  that  the  financial  affairs 
of  the  club  becoming  more  embarrajssed,  in 
June  1838,  W.  H.  Dobson,  the  auditor  of 
the  accounts,  and  one  of  the  members  of 
the  committee,  drew  up  a  balance  sheet  of 
the  accounts  of  the  club  from  the  1st  of 
January  in  that  year  to  that  time,  and  also 
a  report  of  its  prospects;  that  the  annual 
meeting  of  the  club  for  the  year  1838  took 
place  on  the  9th  of  June  1838,  at  which 
the  defendant  Hastings  acted  as  chairman, 
and  divers  resolutions  were  adopted  for 
the  purpose,  if  possible,  of  continuing  the 
club  and  keeping  open  the  house;  that 
the  meeting  was  adjourned  to  the  27th  of 
June  1838,  when  it  was  resolved  to  carry 
on  the  club,  but  the  club  still  becoming 
more  embarrassed,  a  special  general  meeting 
took  place  on  the  10th  of  May  1839,  at 
which  the  two  defendants  were  present ;  that 
a  report  of  the  state  of  the  affairs  of  the  club, 
to  which  the  two  defendants  were  parties, 
and  contributed  to  the  framing  of,  was  laid 
before  such  meeting,  and  it  was  thereby 
stated,  that  a  contribution  of  131,  from  each 
of  the  members  of  the  club  would  be  suffi- 
cient to  meet  all  the  liabilities  thereof;  that 
it  was  resolved  at  such  meeting,  that  the  club 
should  be  that  day  dissolved ;  and  that  the 
members  constituting  the  committee  for  the 
year  ending  on  the  1st  of  May  should  sell 
and  dispose  of  the  property  of  the  club, 
either  by  public  auction  or  private  contract, 
and  either  by  a  vahiation  or  otherwise,  as 


they  might  in  their  discretion  think  fit; 
that  the  members  constituting  the  com- 
mittee for  the  year  ending  on  the  Ist  of  May, 
should  make  such  arrangements  as  they 
might  in  their  discretion  think  fit  respecting 
the  lease  of  the  house,  and  for  winding  up 
the  affairs  of  the  dub;  and  that  all  the 
expenses  incurred  in  canning  into  effect  the 
powers  given  by  that  meeting,  should  be 
paid  out  of  the  frinds  in  hand;  and  that 
each  person,  being  a  member  on  the  31st  of 
December  tiben  last  past,  should  pay  forth- 
with to  the  bankers  of  the  club  the  sum  of 
132.,  to  be  applied  by  the  committee  in 
payment  of  the  debts  of  the  dub ;  and  that 
the  conumttee  should  return  to  each  member 
any  balance  remaining  after  winding  up  the 
a&irs  of  the  dub ;   and  that  G.  Navarre 
and  H.  J.  Field  should  be  auditors  of  the 
accounts,  and  should  report  to  the  memben 
individually,  on  the  affairs  of  the  dub  being 
wound  up.     It  was  then  alleged,  by  the 
bill,  that  the  resolutions  were  signed  by  the 
defendant   Hastings,   as   chairman  of  the 
meeting,  and  copies  thereof  were  circulated* 
amongst  the  members  of  the  dub ;  that  the 
two  defendants  were  members  of  the  com- 
mittee referred  to  in  the  resolutions ;  and 
that  shortly  after  the  meeting,  and  in  pur* 
suance  of  the  resolutions  in  that  behalf,  the 
plaintiff  and  sixty-seven  other  members  of 
the  dub  paid  13Z.  each,  amounting  together 
to  884/.,  into  the  bank  of  Hopkinson  &  Co., 
to  the  account  of  the  club,   and  for  the 
purpose  of  being  applied  in  satisfaction  of 
the  liabilities  thereof;    that,  subsequently 
to  the  resolutions  being  passed,  the  com- 
mittee advertised  the  lease  and  good- will  of 
the  club-house  for  sale,  and  took  other  steps 
for  realizing  the  effects,  and  winding  up  the 
affairs  of  the  dub,  but  notwithstanding  such 
matters  were  referred  and  intrusted  to  the 
body  of  the  committee,  and  not  to  individual 
members  thereof,  the  two  defendants,  very 
shortly  after  the    resolutions,   took   upon 
themselves  to  act  according  to  their  own 
views,  and  upon  their  own  individual  autho- 
rity, without  consulting  the  committee  in 
general,  or  any  meeting  properly  summoned 
and  constituted^  or  obtaining  the  sanction  or 
advice  of  any  meeting  of  the  comndttee; 
that  by  such  conduct  the  two  defendants 
excited  distrust  in  the  minds  of  many  other 
members  of  the  committee,  and  they,  of  their 
own  will,  and  without  the  authority  of  the 
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committee,  entered  into  a  contract  for  sale 
of  the  lease  or  good- will  of  the  house,  and 
also  the  furniture,  to  one  W.  Mason,  and 
afterwards  received  the  monies  arising  out 
of  such  contract ;  that  the  receipt  for  part 
of  the  purchase-money  of  the  furniture  was 
written  hy  the  defendant  Emly,  and  signed 
by  him,  and  Hastings,  and  Dohson ;  that 
the  two  defendants  took  possession  of  the 
wine  and  property  of  the  duh,  and  sold  the 
same,  and  received  the  proceeds  thereof, 
which  they  retained  in  their  possession ;  that 
the  two  defendants,  in  June  1840,  closed 
the  account  between  the  club  and  Hopkinson 
&  Co.,  its  bankers,  and  opened  an  account 
in  their  names  with  Messrs.  Praed  &  Co., 
the  private  bankers  of  Hastings,  into  which 
bank  the  defendants  placed  to  their  own 
account  all  the  funds  belonging  to  the  club ; 
that  the  principal  and  interest  secured  to 
Hopkinson  &  Co.  had  been  duly  satisfied 
out  of  the  funds  of  the  club ;  and  that  the 
two  defendants  had  compromised  the  claim 
of  John  Peachy,  under  the  indenture  or 
trust-deed,  and  had  paid  him  a  portion  of 
his  deht  in  full  sati^action ;  and  that  the 
plaintiff  and  the  other  members  of  the  club, 
who  subscribed  for  the  purchase  of  the  iur* 
niture,  and  subject  to  their  claims,  all  the 
members  of  the  club  were  the  only  parties 
then  interested  as  cesiuis  que  trust  of  the 
furniture  or  the  produce  thereof.     The  bill 
contained  charges  of  misconduct  in  the  de- 
fendants in  buying  up  debts  due   to  the 
creditors  of  the  club  at  a  per-centage,  and 
charging  the  full  amount  of  the  debts  against 
the  other  members  of  the  club,  in  misap- 
plying and  wasting  the  funds  by  needless 
litigation,  and  in  refusing  to  allow  the  other 
members  of  the  club  to  inspect  the  accounts 
of  the  club  in  their  custody.     The  bill  then 
charged  that  the  assets  which  had  come  to 
the  hands  of  the  defendants  for  the  purposes 
of   the  club  were  more  than  sufficient  to 
meet  and  satisfy  all  the  debts  and  liabilities 
of  the  club ;  and  ihat  the  parties  interested 
in  the  accounts,  and  relief  thereby  prayed, 
and    on  whose  behalf,  as  well  as  on  the 
behalf  of  the  plaintiff,  he  was  suing,  were 
very  numerous,  and  that  no  suit,  to  which 
they  were  all  made  parties,  could  be  effec- 
tually prosecuted;  and  prayed  that  an  ac- 
count might  be  taken  under  the  direction 
of  the  Court  of  all  monies  produced  by  the 
sale  of  the  furniture  and  effects  comprised  in 


the  indenture  of  the  27th  of  January  1838, 
which  had  been  received  by  or  come  to  the 
hands  of  the  defendants,  and  of  the  amount 
then  due  from  the  defendants  in  respect 
thereof;  and  that  in  taking  such  accounts, 
the  defendants  might  be  charged  with  inter- 
est on  all  such  sum  or  sums  of  money  as 
from  time  to  time  might  have  improperly 
remained  in  their  hands ;  and  that  what 
should  appear  to  be  due  from  the  defendants 
on  taking  such  accounts,  might  be  paid  to 
the  plaintiff,  as  trustee,  of  and  for  the  pur- 
poses mentioned  in  the  said  indenture,  or 
otherwise,  that  the  same  might  be  applied 
upon  and  for  such  piuposes,  under  the 
direction  of  the  Court ;  and  that  an  account 
might  also  be  taken  of  all  the  monies  pro- 
duced by  the  sale  of  the  wines,  books,  and 
other  property  and  effects  of  the  club,  or 
by  the  subscriptions  or  contributions  of  the 
plaintiff  and  other  members  of  the  dub,  which 
had  been  received  by  or  come  to  the  hands 
of  the  defendants,  and  of  all  other  monies 
(if  any)  which  had  come  to  their  hands  on 
account  of  the  club;  and  that  in  taking 
such  account,  the  defendants  might  be 
charged  with  the  value  of  any  wine  or  other 
effects  of  the  club  which  had  been  used  or 
retained  by  them  ;  and  that  what  should  be 
found  due  from  the  defendants  on  taking 
the  said  account,  after  allowing  or  deducting 
all  sums  which  had  been  properly  paid  or 
expended  by  them  on  the  account  or  on  the 
behalf  of  the  club,  might  be  paid  by  the 
defendants  into  the  Bank  of  England,  to 
the  credit  of  the  cause,  or  otherwise  that  the 
same  might  be  applied,  under  the  direction 
of  the  Court,  upon  and  for  the  purposes  to 
which  the  same  was  properly  applicable; 
and  that  an  account  might  be  taken  of  all 
such  of  the  assets  and  effects  of  the  club  (if 
any)  which  remained  unrealized  and  undis- 
posed of,  and  also  an  account  of  all  such 
debts  and  liabilities  of  the  dub  remaining 
unsatisfied  at  the  time  of  the  dissolution 
thereof  as  were  unpaid  and  unsatisfied ;  and 
that  proper  directions  might  be  given  for  the 
payment  and  satisfaction  thereof — the  plain- 
tiff and  the  other  members  of  the  club  (other 
than  the  defendants)  being  willing,  in  case 
the  same  should  be  necessary,  to  contribute 
rateably  all  such  sum  or  sums  of  money  as 
might  be  necessary  for  such  purpose ;  or  if 
the  assets  of  the  club  should  be  more  than 
sufiident  for  the  payment  and  satisfaction 
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of  the  unpaid  and  unsatiBfied  debts  and  lia- 
biKties  of  the  club,  then  that  the  residue 
thereof  might  be  divided  between  the  plaintiff 
and  the  other  parties  who  were  members  of 
the  club  at  the  dissolution  thereof,  or  their 
personal  representatives ;  and  that,  for  the 
purposes  aforesaid,  the  defendants  might  be 
compelled  to  produce  and  deliver  up  the 
accounts  and  books  of  the  club ;  and  that 
all  other  necessary  and  proper  directions 
might  be  given  for  the  purposes  aforesaid. 

The  defendants  demurred  to  the  biU,  for 
want  of  equity,  and  also  for  want  of  neces- 
sary parties  thereto,  viz.  the  persons  be- 
sides the  defendants  constituting  the  com- 
mittee of  the  club  for  the  year  ending  the 
1st  of  May  1839 ;  Charles  Stewart,  and  the 
several  members  of  the  club  who  were  parties 
of  the  second  part,  and  who  executed  the 
indenture  of  the  27th  of  January  1838,  in 
the  bill  mentioned ;  John  Maltravers,  and 
the  several  other  members  of  the  club  be- 
sides the  plaintiff  who  subscribed  to  the 
fund  in  such  indenture  mentioned,  and  Wil- 
liam H.  Dobson. 

Mr,  Purvis  and  Mr.  Hubback,  in  support 
of  the  demurrer,  contended,  that  as  the  bill 
sought  a  winding  up  of  the  affairs  of  the 
club,  and  the  members  of  the  club  were  re- 
quired to  contribute  to  the  payment  of  the 
debts  of  the  club,  they  ought  all  to  be 
parties  thereto,  and  the  more  especially 
when  the  claims  of  the  general  body  of  the 
members  of  the  club,  who  had  not  executed 
the  indenture  of  the  27th  of  January  1888, 
subscribed  to  the  furniture  fund,  or  paid  the 
contribution  of  13/.  on  the  dissolution  of  the 
club,  were  adverse  to  the  claims  of  those 
members  who  had  executed  that  inden- 
ture, and  contributed  that  sum,  and  sub- 
scribed to  the  furniture  fund ;  that  a  ques- 
tion would  necessarily  arise,  to  be  decided 
between  those  respective  parties;  that  the 
case  of  Richardson  v.  Larpent,  coram  K. 
Bruce,  V.C.,  July  25,  1843  ( 1 ),  was  a  clear 
authority  in  favour  of  the  demurrer  on  that 
point;  that  Stewart,  one  of  the  three  trustees 
of  the  furniture,  (who  were  parties  of  the 
first  part  to  the  indenture  of  the  27th  of 
January  1 838,)  ought  also  to  be  a  party  to 
the  suit,  as  also  Dobson,  one  of  the  members 
of  the  committee  of  the  club,  who  joined 
with  the  defendants  in  signing  a  receipt  for 

(1)  Not  yet  reported. 


the  monies  received  by  them  on  the  sale  of 
the  furniture.     The  cases  of — 

Evans  v.  Stokes,  1  Keen,  24 ;  s.  c.  5 

Law  J.  Rep.  (n.s.)  Chanc.  129. 
fVallworth  V.  HoU,  4  Myl.  &  Or.  619; 
s.  c.  10  Law  J.  Rep.  (n.s.)  Ch.  138. 
Douglas  v.  Horsfall,  2  Sim.  &  Stu.  184. 
Bainbridge  v.  Burton,  2  Beav.  539. 
Gray  v.  Chaplin,  2  Sim.  &Sta.  267; 
s.  c.  3  Law  J.  Rep.  Chanc.  161. 
were  cited  in  support  of  the  demurrer. 

Mr.  Kindersley,  Mr,  G,  Turner,  and  Mr. 
Cameron,  contra,  contended,  that  the  bill 
did  not  in  reality  seek  to  wind  up  the  part- 
nership affairs,  but  to  have  an  account  taken 
of  the  assets,  all  the  members  except  the 
defendants,  desiring  to  have  such  account; 
and,  therefore,  the  members  of  the  club 
generally  were  not  necessary  parties ;  that 
all  the  members  of  the  committee  were  not 
necessary  parties  as  such,  inasmnch  as  the 
Court  would  take  care  to  direct  the  proper 
application  of  the  assets  of  the  club ;  that 
the  bill  contained  no  allegation,  shewing 
the  necessity  of  Stewart's  being  a  party,  in 
respect  of  any  special  interest  he  might 
claim,  and  that  Dobson  was  not  a  necessary 
party,  as  he  received  no  part  of  the  monies 
arising  from  the  sale  of  the  furniture,  although 
as  one  of  three  members  of  the  committee, 
(three  forming  a  quorum,)  he  joined  with 
the  rest  in  the  receipt. 

The  cases  of — 

Attorney  General  v.  fVilson,  Cr.  &  Ph.  1; 

B.C.  10  Law  J.  Rep.  (n.s.)  Chanc.  58; 
Attorney  General  v.  Aspinall,  2  Myl.  & 

Cr.613;  s.c.  7  Law  J.  Rep.  (n.s.) 

Chanc.  51 ; 
Attorney  General  v.  Brown,  1  Swanst. 

285; 
Holmes  v.  Henty,  4  CI.  &  Fin.  142 ; 
Clarke  v.  Tipping,  4  Bea.  588 ;  and 
Harvey  v.  Harvey,  ibid.  216, 
were  cited,  in  support  of  the  bill. 

The  Master  of  the  Rolls. — I  am  of 
opinion  that  this  suit  is  defective  for  want  of 
parties.  The  prayer  of  the  bill  is,  that  the 
affairs  of  this  concern  may  be  wound  up, 
which  cannot  be  done,  unless  all  the  ques- 
tions between  the  parties  are  settled  and 
decided.  It  appears  upon  the  bill,  that 
there  probably   may   be   a  question  arise 
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between  those  persons  on  whose  behalf  the 
bDl  purports  to  be  filed,  and  that  such  ques- 
tion cannot  be  settled  in  the  absence  of  the 
persons  who  may  raise  it.  At  one  time,  the 
Court  would  not  entertain  a  question  be- 
tween parties  in  relation  to  partnership 
transactions,  except  upon  a  bill  filed  for 
the  purpose  of  winding  up  the  partnership 
affairs.  I  do  not  think  that  is  now  the  rule 
of  the  Court,  and  I  think  the  cases  which 
have  been  cited  to-day  corroborate  that  view. 
The  Court  will,  between  parties,  entertain  a 
bill  to  settle  a  question  which  may  arise 
between  them,  without  proceeding  to  wind 
up  the  concerns  and  affairs  of  the  partner- 
ship. If  there  is  to  be  a  question  to  be  de- 
cided between  those  parties,  before  the  funds 
are  disposed  of,  then  I  say,  on  that  account 
the  bill  is  defective.  I  think  there  is  or 
may  be  such  a  question  here.  The  bill  is 
80  stated  as  not  to  preclude  a  question,  with 
respect  to  those  several  contributions ;  I  do 
not,  however,  see  why  Mr.  Stewart  or  Mr. 
Dobson  should  be  a  party  to  this  suit.  The 
plaintiff  would  not  be  prevented  from  call- 
ing these  particular  defendants  to  account, 
in  the  absence  of  others,  provided  the  bill 
stopped  short  of  seeking  a  final  distribution 
of  the  funds,  and  the  winding  up  of  the  part- 
nership affairs.  What  I  shall  do  on  this 
demurrer  is  this — to  disallow  the  demurrer 
for  want  of  equity,  and  allow  it  for  want  of 
parties ;  and  I  shall  give  the  plaintiff  leave 
to  amend  the  bill,  either  by  adding  parties, 
if  he  shall  be  advised  to  Uike  that  step,  or 
by  altering  the  bill,  so  as  to  make  it  appear 
that  it  is  not  necessary  to  add  parties:  I 
think  that  is  the  best  way  of  doing  it. 


KERR  V,  GILLESPIE. 


M.R. 
Jan.  18. 

Amendment — Residence,  Misdescription 
of — Costs,  Security  for. 

If  the  plaintiff,  at  the  time  of  amending 
his  bill,  has  taken  up  a  new  place  of  resi- 
dence^  the  bill  ought  to  be  amended  by  de- 
scribing  him  as  of  his  new  residence.  Appli- 
cation for  security  for  costs,  grounded  on  a 
misdescription  (arising  from  an  omission  of 
the  plaintiff,  on  amending  his  bill,  to  state  his 
new  place  of  residence),  and  on  the  circtifn- 
stances  of  the  plaintiffs,  infants,  being  resi- 
dent  abroad  with  their  next  friends,  refused. 


the  defendant  not  alleging  any  apprehension 
as  to  the  ultimate  payment  of  his  costs  of  the 
suit. 

This  was  an  application  by  the  defen^ 
dant  for  security  for  costs,  against  the 
grandmother,  as  the  next  friend  of  the 
two  infant  plaintiffs.  The  bill,  as  origin- 
ally filed  in  December  1842,  described 
the  plaintiffs  as  of  Brorapton,  Middlesex. 
The  bill  was  amended  in  November  1843,- 
after  the  defendant's  answer  had  been  filed, 
and  additional  time,  at  the  request  of  the 
defendant,  was  granted  him  by  the  plaintiffs 
to  answer  the  amended  bill.  In  ihe  early 
part  of  the  year  1843,  the  plaintiffs,  widi 
their  grandmother,  took  up  their  residence 
in  apartments  at  Kensington,  where  they 
remained  until  about  the  middle  of  ihat 
year,  when  the  grandmother  accompanied 
them  to  Boulogne,  for  the  purpose  of  their 
education;  and  she  and  tibeir  mother  re- 
sided in  apartments  at  an  hotel  at  that 
place,  near  to  the  plaintiffs.  The  plaintiffs 
and  their  mother  had  recently  quitted 
Canada  for  England,  with  a  view  to  the 
institution  of  proceedings  in  equity,  seeking 
relief  against  the  defendant  in  respect  of  some 
irregularity  committed  by  him  in  the  sale  of 
estates  in  which  the  plaintiff  were  inter- 
ested. No  alteration  was  made  in  the 
amended  bill  as  to  Htxe  description  of  the 
plaintiffs'  residence,  although  the  plaintiffs 
were  at  that  time  residing  at  Boulogne,  at 
school.  It  appeared  by  die  afiidavits  filed 
that  the  plaintiffs  and  ^eir  next  firiend  in- 
tended returning  to  England,  but  the  time 
of  their  return  was  vaguely  stated ;  and  the 
defendant  did  not  allege  that  he  was  in  any 
fear  of  losing  the  costs  of  the  suit.  It  was 
stated  by  the  plaintiffs'  solicitor,  that  he 
believed  the  defendant  knew,  in  July  1843, 
of  the  plaintiffs  being  then  resident  out  of 
the  jurisdiction  of  the  Court. 

Mr.  Gordon,  in  support  of  the  applica- 
tion, contended  that  the  bill  contained  an 
erroneous  description  of  the  plaintiffs'  place 
of  residence ;  that  the  plaintiffs  were  in  &ct 
residing  abroad ;  and  that  the  next  friend 
ought  therefore  to  be  ordered  to  find  secu- 
rity for  the  costs  of  the  suit ;  and  cited — 
Sandys  v.  Long,  2  Myl.  &  K.  487 ;  s.  c. 

4  Law  J.  Rep.  (n.s.)  Chanc.  88  ;  and 
Simpson  v.  Burton,  1  Beav.  556 ;  s.  c.  8 

Law  J.  Rep.  (n.s.)  Chanc.  328. 
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Mr,  Rogers^  contr^,  contended,  that  as 
the  plaiBtiffs'  place  of  residence  was  pro* 
perly  described  in  the  original  bill,  it  was 
both  unnecessary  and  improper  to  make 
any  alteration  in  the  description  of  their 
place  of  residence,  on  amending  the  bill; 
and  that  the  defendant,  by  asking  for  fur- 
ther time  than  what  was  allowed  by  the 
practice  of  the  Court  for  answering  the 
amended  bill,  had  waived  his  right  to  re- 
quire security  for  costs. 

The  Master  of  the  Rolls  said^  the 
grounds  stated  in  suppoit  of  the  motion  were 
not  satisfactory  ;  the  bill,  however,  as  ori- 
ginally filed,  was  correct  in  the  description 
of  the  plaintiffs'  place  of  residence,  but  on 
the  change  occurring  of  the  plaintiffs'  place 
of  residence,  the  new  place  of  residence 
ought  to  have  been  stated  in  the  amended 
bill.  It  was  true  a  plaintiff  was  not  to  intro- 
duce statements  in  an  amended  bill,  apply- 
hig  to  circumstances  happening  after  the 
filing  of  the  original  bill,  but  that  rale  had 
no  application  to  the  description  of  the 
plaintiffs'  place  of  residence,  which  it  was 
most  important  the  defendant  should  know. 
This  omission,  however,  gave  rise  to  no  im- 
putation, unless  it  appeared  to  have  been 
practised  for  improper  purposes.  The  state- 
ments here  were  not  satis&ctory  with  refer- 
ence to  the  time  of  the  plaintiffs'  intended 
return  to  this  country,  but  it  was  not  sug- 
gested that  any  danger  existed  of  the  defen- 
dant not  ultimately  obtaining  payment  of 
his  costs.  There  was  clearly  an  error  in  the 
description  in  the  bill  of  the  plaintiffs'  present 
place  of  residence.  Under  all  the  circum- 
stances, however,  the  application  must  be 
refused,  without  costs,  but  without  prejudice 
to  any  subsequent  application  to  Uie  Court 
by  the  defendant,  for  security  for  costs,  if 
he  should  find  the  circumstances  justify  such 
a  course  of  proceeding. 


RAM,V.C.") 

.17,20;    V 
'eb.  16.      ) 


WESCOTT  V,  CULLYPORD. 


WiGRAM, 

Jan 
Feb 

WiUf  Const'ntctUm  of — Mistake — CosU, 

G.  FT,  by  his  mllf  devised  and  bequeathed 
aU  his  freehold  estates  and  all  his  personal 
estate  to  his  wife  B.  W,  absolutely ;  subject 


as  to  the  freeholds  to  a  legacy  ofQQOL  io 
T.  A,  charged  thereon  by  his  will.  B,  Wy 
by  her  will,  devised  her  ^^  freehold"  estate 
called  B,  to  J.  W.  in  fee;  subject  neverthe- 
less, in  conjunction  with  freehold  estate  M, 
to  the  payment  of  6001.  given  to  T.  A.  by  the 
wiU  of  her  late  husband ;  and  she  then  de^ 
vised  estate  M.  to  R.  C.  in  fee,  sidject  never- 
theless to  the  payment  of  the  said  sum  ofSOOL 
to  T.  A.  in  conjunction  with  estate  B. ;  and 
she  appointed  R.  C.  her  sole  residuary  lega- 
tee and  executor.  The  testatrix  derived  title 
to  both  estates  under  the  will  ofG.  W,  but  it 
turned  out  that  estate  B.  was  long  leasehold, 
and,  consequently,  not  charged  with  the  600L 
under  the  will  of  G.  W  :—Ueld,  that  this 
was  not  a  mere  erroneous  recital  of  the  state 
of  the  property ;  but  that  a  clear  intention  was 
to  be  gathered  from  theufill  ofB.  W,  to  benefit 
her  two  specific  devisees  in  certain  defined 
proportions ;  and  there  being  no  ground  for 
believing  that  that  intention,  as  between  /.  fV, 
and  R.  C,  had  been  influenced  by  the  mis- 
take as  to  the  nature  of  estate  B,  effect 
must  be  given  to  the  very  words  of  the  tviU, 
and  each  estate  must  bear  its  proportion  of 
the  charge. 

Semble — the  Court,  dismissing  the  hiU, 
will  not  in  any  case  give  costs  against  the 
defendant  personally. 

George  Wesoott,  by  his  will,  dated  the 
14th  of  July  1820,  devised  and  bequeathed 
to  his  wife,  Betty  Wescott,  for  her  life,  a 
certain  close  of  fii^eehold  land  called  Marsh 
Land,  and  all  other  his  freehold  estate  what- 
soever, and  all  his  money,  8cc.  chattels  and 
personal  estate  whatsoever ;  and  from  and 
after  the  decease  of  his  said  wife,  he  gave  and 
devised  to  trustees  his  said  close  of  Marsh 
Land  and  all  other  his  freehold  estate  what- 
soever, to  hold  to  the  said  trustees,  their 
executors  and  assigns,  in  trust,  nevertheless, 
for  his  daughter  Elizabeth  Wescott  and  her 
children,  in  manner  therein  mentioned.  And 
the  testator  declared,  that  if  his  said  daughter 
should  happen  to  die  without  leaving  any 
child  or  grandchild,  then  he  gave  and  be- 
queathed to  his  nephew  Thomas  Allen,  the 
sum  of  600Z.,  to  be  paid  by  the  said  trustees 
out  of  his  freehold  estate  thereinbefore 
devised  to  them ;  and  the  testator  further  de- 
clared, that  if  his  said  daughter  should  happen 
to  die  in  the  lifetime  of  his  said  wife,  without 
child  or  grandchild,  his  said  trustees  should 
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stand  seised  of  all  the  said  freehold  estate 
(snhject  to  the  6002.  to  the  said  Thomas 
Allen,)  in  trust  for  his  wife  Betty  Wesoott, 
her  heirs  and  assigns  for  ever ;  and  he  ap- 
pointed his  wife  sole  executrix  of  his  will. 

Geoi^  Wesoott  died  in  1891,  and  his 
will  was  duly  proved  hy  his  widow.  Eliza- 
heth,  the  daughter,  died  in  June  1825,  in- 
testate, and  without  having  been  married, 
and  thereupon  Betty  Wesoott  became  abso- 
lutely entiUed  to  Marsh  Land,  subject  to  the 
dOOL  charged  thereon  by  G.  Wescott's  will. 
Betty  Wesoott,  being  so  entitled,  and  also  to 
a  leasehold  property  called  Beer's  Bam,  for 
the  residue  of  a  term  of  2,000  years,  derived 
under  her  husband's  will,  by  her  wUl,  dated 
in  1889,  gave  and  devised  as  follows : — '*  I 
give  and  devise  to  John  Wescott  (the  plain- 
tiff), all  that  my  freehold  tenement,  &c.,  with 
tbeappurtenance8,commonly  called  or  known 
by  the  name  of  Beer's  Bam,  situate,  &o.;  to 
hold  the  same  unto  the  said  John  Wescott, 
his  heirs  and  assigns,  forever,  subject  never- 
theless, in  conjunction  with  my  freehold  piece 
of  land  called  Marsh  Land,  hereinafter  de- 
vised, to  the  payment  of  die  sum  of  600/. 
after  my  decease,  given  and  bequeathed  to 
my  nephew  Thomas  Allen,  by  the  will  of 
my  late  husband  George  Wescott ;  and  I 
give  and  devise  to  the  said  John  Wescott, 
his  heirs,  executors,  administrators,  and  as- 
signs, all  that  my  dwelling-house  situate  at 
Lydeard  St.  Lawrence  aforesaid.     I  give 
and  devise  to  my  friend  Robert  Cullyford, 
of  &c.,  to  hold  the  said  last-mentioned  here- 
ditaments to  the  said  R.  Cullyford,  his  heirs 
and  assigns,  for  ever,  subject  nevertheless 
to  the  payment  of  the  said  sum  of  600/.  to 
T.  Alien,  in  conjunction  with  the  aforesaid 
hereditaments  called  Beer's  Bam,   herein- 
before given  and  devised  to  the  said  J.  Wes- 
oott, his  heirs  and  assigns."     And  the  tes- 
tatrix gave  all  the  residue  of  her  real  and 
personal  estate  to  R.  Cullyford,  and  appoint- 
ed him  sole  executor  of  her  will.     The  bill 
stated,  that  on  the  death  of  Betty  Wescott, 
in  January  1841,  Cullyford  took  possession 
of  the  title  deeds,  relating  not  only  to  the 
freehold  premises,  but  also  those  relating  to 
Beer's  Bam,  and  that  by  fraudulently  keep- 
ing back  such  title-deeds,  he  had  kept  the 
plaintiff  in  ignorance  that  Beer's  Bam  was 
of  leasehold  tenure ;  that  Cullyford,  by  re- 
presenting that  the  property  at  Beer's  Bam 
was  of  freehold  tenure,  had  induced  the 
Naw  Ssaus,  Xlll.— Chanc. 


plaintiff  to  enter  into  an  agreement  of  the 
17th  of  March  1841,  with  the  defendant 
Cullyford,  that  Cullyford  should  contribute 
the  sum  of  400/.  as  the  proportion  to  be 
paid  by  him  of  the  said  charge  of  600/.  in 
respect  of  Marsh  Land,  and  that  the  remain- 
ing 200/.  should  be  contributed  by  the 
plaintiff  in  respect  of  Beer's  Bam ;  which 
agreement  was  afterwards  frdly  carried  out 
by  the  plaintiff  advancing  the  200/. ;  that 
after  such  payment  the  plaintiff,  for  the  first 
time,  became  aware  that  Beer's  £[am  was  of 
leasehold  tenure,  and,  consequently,  not 
charged  with  the  600/,  by  the  will  of  G«orge 
Wescott ;  and  that  a  fraud  had  been  prac- 
tised upon  him. 

The  bill  prayed,  that  the  agreement  of 
the  1 7th  of  March  might  be  declared  fraudu- 
lent and  void  as  against  the  plaintiff,  and  that 
it  might  be  declared,  that  the  200/.  paid  by 
the  plaintiff  in  pursuance  thereof,  was  a  pay- 
ment for  the  benefit  of  the  defendant  Cully- 
ford, and  in  exoneration  of  the  Marsh  Land, 
and  that  the  defendant  might  be  decreed  to 
repay  the  same,  with  interest  from  the 
17th  of  April  1841. 

Mr,  Romilly  and  Mr,  A.  W,  Kinglaket  for 
the  plaintiff.— The  will  of  Betty  Wescott 
merely  amounts  to  this :  "  Whereas  my  hus- 
band created  a  charge  upon  certain  estates 
A.  and  B,  now  I  devise  them  subject  to  that 
charge."  That  is  an  erroneous  recital  of 
what  she  supposes  to  be  the  actual  state  of 
the  property — Adams  v.  Adams  (1).  If 
Beer's  Bam  is  charged  at  all  by  the  will  of 
Betty,  it  is  only  charged  in  aid  of  Marsh  Land, 
which  is  the  primary  frind,  by  analogy  to  the 
casesof  devise  of  real  estate  subject  to  debts-— 

Serle  v.  St.  Ehy,  2  P.  Wms.  386. 

Gallon  V.  Hancock,  2  Atk.  424. 

Bickham  v.  Cruttwell,  3  Myl.  &  Cr.  763 ; 
s.  c.  7  Law  J.  Rep.  (n.s.)  Chanc.  198. 

Wtfihe  V.  Henniker,  2  Myl.  &  K.  635 ; 
s.  c.  3  Law  J.  Rep.  (n.s.)  Chanc.  24. 

Kent  V.  Leeks,  4  Law  J.  Rep.  (n.s.) 
Chanc.  111. 

1  Jarman  on  Wills,  pp.  450,  460. 

Mr.  Roupell  and  Mr.  FolleU,  for  the  de- 
fendant Cullyford,  contended,  that  Beer's 
Bam  was  sufficiently  charged  by  the  will 


(1)  1  Hare,  637;   1.0.  11  Law  J.  Rep.  (n.s.) 
Chanc  805. 
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of  Betty  —  Heveningham  v.  Heveningham 
(2).  That  if  the  testatrix  was  miBtaken, 
but  intended  the  property  to  go  according 
to  that  mistake,  the  Court  would  effectuate 
that  intention — 

Smith  y.  Maitland,  1  Ves.  jun.  362. 

Biederman  v.  Seymour,  3  Beav.  868; 
s.  c.  10  Law  J.  Rep.  (N.8.)Chanc.  177. 

Oneal  v.  Mead,  1  P.  Wms.  693. 

Aldrich  V.  Cooper,  8  Ves.  382. 

HallitoeUy.  Tanner,  1  Russ.  &  Myl. 
633. 
That  as  between  specific  legatees  there  was 
nothing  primary  or  secondary ;  and  that 
Beer's  Bam,  if  chai^ged,  was  charged  "  in 
conjunction"  with  Marsh  Land,  widi  a  pro- 
portionate part  of  the  600/. 
Mr,  Romilly  replied. 

Jan.  20. — WiGRAM,  V.C. — It  appears  to 
me,  after  an  anxious  consideration  of  this 
case,  that  reasons,  not  unsatisfactory,  might 
be  stated  for  a  decision  either  in  favour  of 
the  plaintiff  or  defendant.  The  principal 
question  depends  upon  the  construction  of 
Betty  Wescott's  will.  During  the  argument 
I  suggested  different  ways  of  paraphrasing 
the  will,  for  the  purposes  of  trying  the  con- 
sequences in  point  of  construction  of  the 
mistake  as  to  Beer's  Bam  estate,  under 
which,  it  is  contended,  her  will  was  made. 
But  I  think  the  only  safe  way  of  reasoning 
upon  the  will  is  that  which  I  am  about  to 
state.  Upon  the  face  of  her  will  alone,  the 
meaning  of  the  testatrix  is  free  from  doubt 
or  ambiguity.  According  to  this,  J.  Wescott, 
by  the  declared  intention  of  the  testatrix,  is 
to  take  Beer's  Bam  estate,  subject,  in  con- 
junction with  Marsh  Land,  to  &e  legacy  of 
600/.,  given  by  the  will  of  George  Wes- 
cott, and  is  also  to  take  another  property 
described  as  '*  my  dwelling-house,  and  the 
blacksmith's  shop."  The  defendant  Cully- 
ford,  by  the  like  intention,  is  to  take  Marsh 
Land,  subject,  in  conjunction  with  Beer's 
Bam,  to  the  same  legacy  of  600/.  Cullyford 
is  also  residuary  legatee  and  executor.  Upon 
this  will,  I  observe,  in  passing,  that  I  am 
bound  to  attribute  to  the  testatrix  a  definite 
and  deliberate  intention  to  benefit  her  two 
specific  devisees  (the  plaintiff  and  the  de- 
fendant) respectively,  in  some  ascertained 
proportions ;  and  that  such  amount  has  been 
calculated  upon  the  assumption  that  Beer's 
(2)  2  Vern.  356. 


Bam,  as  well  as  Marsh  Land,  is  to  bear  some 
proportion  of  this  charge  of  600/.  I  refer 
to  this,  not  as  conclusive  upon  the  question, 
but  for  the  purpose  of  enforcing  the  obliga- 
tion I  am  under,  to  try  with  strictness  an 
argument,  which,  if  succesaful,  will  disturb 
the  rateable  disposition  of  her  property,  made 
by  the  testatrix  between  her  two  specific  de- 
visees. To  return  then  to  the  question  of  oon- 
stmction,  the  argument  for  the  plaintiff  has 
been  founded  upon  the  mis-statement  in  the 
will  that  Beer's  Bam  was  freehold,  whereas, 
in  ^t,  it  was  leasehold.  Betty  Wescott's 
title  to  both  properties  was  derived  under 
the  will  of  George  Wescott,  and  by  his  wiU 
the  freeholds  only  were  charged  with  the 
legacy  of  600/.  For  the  plaintiff,  it  was 
argued,  that  Betty  Wescott  must  be  taken 
to  have  known  the  title  to  the  property  she 
was  disposing  of  by  her  will ;  that  her  state- 
ment that  Beer's  Bam  was  freehold,  was 
equivalent  to  a  statement  that  it  was  subject 
to  the  chaise  of  600/.  by  a  title  paramount; 
and  that  she  could  not  have  intended  to 
charge  Beer's  Bam  with  a  legacy,  which, 
from  the  very  terms  of  the  will,  she  must 
have  supposed  to  have  been  already  chaig- 
ed.  The  conclusion  drawn  was,  tiiat  t^ 
was  not  a  charge  by  Betty  upon  Beer's  Bam, 
but  merely  an  erroneous  recital  of  a  £ict ; 
and  that  such  erroneous  recital  would  not 
have  the  effect  of  creating  a  charge  in  the 
absence  of  intention  expressed  in  the  will; 
and  in  support  of  that,  Adams  v.  Adams  was 
cited.  If  in  this  case  the  will  had  contained 
the  clauses  respecting  Beer's  Bam,  and  the 
other  gifts  to  the  pla^dff,  and  Marsh  Land 
had  been  left  to  descend  to  the  heirs  of  Betty, 
or  had  been  given  under  a  general  residoaiy 
clause,  without  mentioning  the  legacy,  I 
should  have  felt  strongly  pressed  with  the 
plaintiff's  argument  But  if,  on  the  other 
hand,  the  will  had  contained  the  clauses  re- 
specting Marsh  Land,  and  the  other  gifts  to 
the  defendant,  and  Beer's  Bam  had  been 
simply  devised  to  the  plaintiff  as  a  freehold 
estate,  I  should  have  had  little  hesitation  in 
refusing  the  relief  sought  by  this  bill,  though 
in  that  case  the  erroneous  application  of  the 
word  "  freehold"  to  Beer's  Bam,  would  have 
let  in  the  whole  of  the  plaintiff's  argument 
I  should  have  reasoned  in  that  case  as  the 
Court  did  in  Tilly  v.  CoUier{S,)  and  Smith 
V.  Maitlandf  that  the  intention  of  the  tes- 
(3)  3  Keb.  589. 
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tatrix  was  to  benefit  each  of  two  individuals 
was  declared  upon  the  face  of  her  will :  that 
the  amount  in  value  and  the  precise  manner 
in  which  each  was  to  be  benefited,  was  un- 
equivocally declared  in  the  clause  relating  to 
Marsh  Land,  and  the  other  gifts  to  the  de- 
fendant, and  that  there  was  no  rational 
ground  for  supposing  that  the  bounty  in- 
tended for  either  legatee  was  dependent  upon, 
or  affected  by  the  mistake ;  that  the  Court 
could  not  speculate  upon  the  alterations,  if 
any,  which  she  would  have  made  in  her  will, 
if  her  attention  had  been  called  to  the  fact 
of  Beer's  Bam  being  of  leasehold  tenure ; 
and  that  the  Court  would  therefore  act  upon 
the  very  words  of  the  will,  in  the  usual  cer- 
tainty that  in  so  doing  it  was  giving  effect 
to  the  real  intention  of  the  testatrix,  by  dis- 
tributing the  property  between  her  specific 
devisees,  according  to  what  she  supposed 
to  be  the  real  situation  of  the  property. 

The  case,  as  it  stands,  is  not  Uiat  which 
either  of  the  above  hypotheses  supposes; 
and  the  observations  which  I  have  made 
upon  the  last  hypothesis,  are  much  weak- 
ened by  the  difference  between  that  and  the 
actual  case ;  for  if  the  plaintiff's  reasoning 
be  right  upon  the  clauses  relating  to  Beer's 
Bam,  and  the  other  gifts  to  the  plaintiff,  it 
is  difiicult  to  reject  the  argument,  that  the 
construction  to  be  put  upon  the  clauses 
relating  to  Marsh  Land,  and  the  other  gifts 
to  the  defendant  must  not  be  affected  by  the 
constraction  put  on  the  former  clauses  of 
the  will.  I  do  not,  however,  think,  that 
the  drcmnstance  last  noticed  displaces,  how- 
ever it  may  weaken  the  observations  I 
have  before  made.  The  clauses  as  to  Marsh 
Land  do  unequivocally  declare  an  intention, 
{nroceeding,  however,  under  a  mistake,  that 
Beer's  Bam  is,  in  favour  of  Marsh  Land,  to 
be  treated  as  originally  charged  in  conjunc- 
tion therewith,  with  the  600/. ;  and  the 
intention  of  the  testatrix  so  to  determine 
the  amount  of  the  benefits  conferred  by 
herself  on  the  two  devisees,  is  placed  be- 
yond doubt.  The  declaration  as  to  Marsh 
Land  is  the  key  to  her  real  intention.  Here 
I  call  in  aid  the  observations  I  made  at  the 
outset,  as  to  the  consequences  of  my  acced- 
ing to  the  plaintiff's  argument,  founded 
upon  that  clause.  In  deciding  this  case  in 
the  defendant's  fSnvour,  I  do  not  at  all  im- 
pugn the  decision  in  Adams  v.  Adam$^  and 
the  cases  on  which  that  decision  was  founded. 


There  I  refused  relief  to  the  widow,  because 
I  could  not  find  in  the  will  any  expression 
of  intention  to  confer  any  benefit  upon  her. 
In  this  case,  I  decide  in  £sivour  of  the  defen- 
dant, upon  the  ground,  that  I  do  not  find 
the  intention  of  the  testatrix  unequivocally 
declared  in  her  will,  in  the  clauses  relating 
to  Marsh  Land;  and  because  there  is  no 
rational  ground  for  believing,  that  as  be- 
tween the  plaintiff  and  the  defendant,  her 
intention  could  have  been  infiuenced  by  the 
mistake.  I  think  effect  must  be  given  to  the 
will  of  Betty,  as  if  the  charge  upon  Beer*s 
Bam  had  been  actually  found  in  the  will  of 
George,  as  her  will  supposes  it  to  have  been. 
If  the  agreement  of  the  17th  of  March  had 
never  been  executed,  and  the  bill  had  been 
so  framed  as  to  admit  of  my  doing  it,  the 
costs  of  the  suit  would  have  come  out  of  the 
estate.  As  the  bill  is  framed,  I  should, 
perhaps,  even  before  the  agreement,  have 
found  it  impossible,  according  to  the  cases, 
to  give  the  plaintiff  the  costs  of  the  bill  dis- 
missed ;  but  certainly  the  circumstances 
attending  the  execution  of  that  agreement 
are  such  as  to  deprive  the  defendant  of  all 
right  to  ask  me  to  alter  the  right  of  the 
plaintiff,  by  reason  of  that  agreement  having 
been  executed.  The  bill  wiQ  be  dismissed, 
without  costs. 

Mr,  Romilly,  for  the  plaintiff,  suggested 
that  the  Court  might  give  the  plaintiff 
his  costs  out  of  the  estate,  on  the  ground, 
that  though  the  bill  had  been  dismissed,  yet 
a  question  had  been  decided  upon  a  difii- 
culty  arising  upon  the  will  itself. 

llie  Vice  Chancellor  thought  it  was  a 
case  in  which  the  plaintiff  ought  to  have  his 
costs,  but  doubted  whether  any  precedent 
could  be  found  where  it  had  been  done,  the 
Court  not  having  any  fund  to  administer, 
and  where  the  decree  must  be  against  the 
defendant  personally ;  and  leave  was  given 
to  mention  that  point  again. 

Feb.  16. — Mr,  Romilly  suggested  that 
an  order  might  be  made,  declaring  that  the 
defendant  was  entitled,  but  requiring  him 
to  pay  the  costs  out  of  the  assets.  Aiad  he 
cited — 

Ashe  V.  Berry,  3  MoU.  97. 

Lynn  v.  Beaver,  Turn.  &  Russ.  63. 

Thomasan  v.  Moses,  5  Beav.  77. 

WiGRAM,  V.C. — In  the  earlier  cases  it 
was  doubted,  whether  the  Court  had  juris- 
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diction,  but  in  Thomason  v.  Moses,  the  Master 
of  the  Rolls  seems  to  have  thought  that 
he  had  jurisdiction  in  all  cases  where  there 
was  a  fund  to  administer.  The  rule,  however, 
ought  to  be  guarded  with  some  caution  ;  for 
a  number  of  bills  might  be  filed  by  different 
legatees  under  the  same  will,  and  though 
they  should  be  found  not  to  have  any  title, 
yet  they  are  to  be  paid  tiieir  costs ;  and 
thus  the  fund  might  be  absorbed  by  the 
different  suits.  In  the  case  of  Thomason  v. 
MoseSf  there  was  only  one  question,  and  so 
the  estate  could  not  be  injured.  The  other 
cases  cited,  I  do  not  think  would  justify 
the  order  I  am  asked  to  make. 

Bill  dismissed,  without  costs. 


M.R 
Jan.  25 


.} 


NICHOLSON  V,  NORTON. 


Costs — Staying  Payment  of  Costs — Mo- 
tion. 

By  an  order  of  the  Court  on  further  diree* 
tions,  the  costs  of  the  defendant  A,  were 
ordered,  when  taxed,  to  be  paid  to  her  soli" 
citor.  It  afterwards  appeared,  on  the  affi^ 
davit  of  the  defendant  C's  solieiior,  that  the 
share  of  A,  in  the  estate,  the  subject  of  the 
suit,  would  not  be  more  than  sufficient  to 
satisfy  the  amount  which  the  defendant  (7. 
was  directed  to  retain  in  respect  of  monies, 
part  of  the  testator's  estate,  advanced  to  A, 
by  C,  the  executor.  A,  was  insolvent.  The 
costs  had  been  taxed,  but  the  Master  had  not 
signed  his  certificate  of  taxation.  Ordered, 
on  motion,  that  payment  of  such  costs  be  stayed 
for  the  period  of  one  month,  to  enable  C.  to 
make  such  other  application  to  the  Court  as 
he  might  be  advised. 

Mr.  Wickens  moved,  on  behalf  of  the 
defendant  Norton,  that  so  much  of  an  order, 
made  in  the  cause,  on  further  directions, 
on  the  2nd  of  August  1843,  as  directed  the 
payment  of  the  costs  of  the  defendant, 
Elizabetii  Elisha,  when  taxed  under  the  said 
Older,  to  her  solicitor,  might  be  varied ;  and 
that,  in  lieu  thereof  tiie  sum  which  the  taxing 
Master  should  certify  to  be  the  amount  of 
such  costs,  might  be  carried  by  the  Master 
to  the  credit  of  die  said  Elizabeth  Elisha,  in 
taking  the  accounts  and  making  the  appor- 


tionment of  the  shares  of  the  plaintiffii  and 
defendants  under  the  order. 

It  appeared,  by  the  state  of  facts  left  in 
the  Master's  office  by  the  solicitor  of  the 
plaintiffs  and  the  defendant  Elizabeth  Elidia, 
under  the  order  of  the  2nd  of  August  1843, 
that  the  share  of  the  defendant,  Elizabeth 
Elisha,  in  die  residue  of  the  estate  the  sub- 
ject of  the  suit,  would  not  be  more  than 
sufficient  to  satisfy  the  amount  which  the 
defendant  John  Norton,  the  surviving  exe- 
cutor of  the  testator,  was  directed  to  retain 
thereout  in  respect  of  monies  advanced  by 
him  to  Elizabetii  Elisha  out  of  the  testator's 
estate,  and  of  a  loss  occasioned  to  the  estate 
by  her  means.  The  defendant  Elizabeth 
Elisha  was  in  insolvent  circumstances.  The 
taxing  Master  had  completed  the  taxation 
of  the  costs  of  all  parties,  but  had  not  fdgned 
his  certificate  thereof;  and  the  preparation 
of  the  Master's  report  under  the  order  had 
only  been  delayed  until  the  taxation  of  costs 
had  been  completed.  Liberty  to  apply  only 
was  reserved  by  the  order  on  further  direc- 
tions. 

In  support  of  the  application,  Shine  v. 
Oough{\)  and  Harmer  v.  Harris (2)  were 
cited. 

Mr.  Teed,  contri,  contended,  that  the 
object  of  the  motion  was  to  vary  a  decretal 
order,  which  could  only  be  done  by  means 
of  a  re-hearing ;  and  that  the  circumstances 
brought  forward  only  appeared  by  affidavit, 
grounded  on  a  state  of  facts  canied  in  befexe 
the  Master, — a  very  unsatisfiictory  mode  of 
giving  information  to  the  Court. 

The  Master  of  the  Rolls  said,  the 
solicitor  had  no  paramount  right  to  the 
costs;  that  if  the  present  application  had 
been  made  to  him  at  the  hearing  on  further 
directions,  the  matter  would  have  been  set 
right ;  and  that  all  tiiat  was  required  by  the 
defendant  Norton,  was  an  order  for  the  stay 
of  pa3anent  of  the  costs  in  question,  whidi 
his  Lordship  ordered  for  a  period  of  one 
month  firom  that  date,  for  the  purpose  of 
giving  tiie  defendant  Norton  an  opportunity, 
in  the  meanwhile,  of  making  such  other 
application  to  the  Court  as  he  migjit  be 
advised. 

(1)  2  Ball  &  B.  SS. 

(2)  1  Rum.  165. 
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BEAMAN  V.  DOBB. 


M 

Jan, 

Payment  of  Money  out  of  Court — Feme 
Covert, 

The  Court  wUl  not  make  any  other  than 
the  utwd  order  for  the  payment  of  money 
exeeedinff  2002.,  belonging  to  a  feme  covert^ 
out  of  eourtj  although  the  amount  will  be  re* 
dueed  below  that  sum,  after  payment  thereout 
of  certain  costs,  to  which  the  sum  is  liable. 

Mr,  Biggs  asked,  that  a  sum  slightly  ex- 
ceeding 200/.,  payahle  to  a  married  lady, 
might  be  ordered  to  be  paid  at  once  to  her 
husband,  without  her  consent  in  court,  inas- 
much as  the  sum,  after  payment  thereout 
of  certain  costs  to  the  sdicitor  of  the  married 
lady,  would  be  reduced  considerably  below 
200/.;  but>— 

The  Master  of  the  Roixs  said,  he  was 
afi»id  of  introducing  a  rule  in  these  cases 
admitting  of  exceptions,  which  would  be 
productive  of  great  inconvenience,  and  de- 
clined to  make  any  other  than  the  usual 
order. 


M.R.     1 
Feb.  8.   J 


THE  MAKQUIS   OF  HERTFOHD  9. 

Feb.  8.  /  SUISSE. 

Amendment  of  Bill — Irregularity. 

After  a  notice  of  motion  to  dismiss  the  biU 
for  want  of  prosecution,  had  been  given  by  one 
of  the  defendants  before  the  Vice  Chancellor 
of  England,  and  during  the  suspension  of  the 
hearing  of  the  motion,  under  the  direction  of 
hs  Honour,  the  plaintiff  obtained  at  the  Rolls 
an  order,  on  petition,  as  of  course,  to  amend 
his  biU,  the  fact  of  tfte  pendency  of  the 
motion  to  dismiss  not  being  mentioned  in  the 
petition  :^Order  held  irregular,  and  dis* 
charged  with  costs. 

The  biU  was  filed  on  the  12th  of  July 
1842 ;  the  answer  of  the  defendant  Suisse 
was  filed  on  the  17th  of  November  of  that 
year.  On  the  8th  of  May  1843,  the  defen- 
dant Suisse  moved,  before  the  Vice  Chan- 
cellor  of  England,  to  dismiss  the  bill  for 
want  of  prosecution,  when  the  motion  was 
directed  to  stand  over  till  the  Lord  Chan- 
cellor had  delivered  his  judgment  on  an 
appeal  from  the  decision  of  Wigram,  V.C., 


who  had  dissolved  an  injunction,  obtained 
by  the  present  plaintiff,  under  the  stat. 
5  Vict.  c.  5,  restraining  the  Bank  of  Eng- 
land from  transferring  to  the  defendant 
Suisse  a  stun  of  stock.  On  the  20th  of 
November  1843,  the  Lord  Chancellor  deli- 
vered his  judgment  on  the  appeal.  On 
the  19th  of  December  1843,  the  other  de- 
fendants in  the  present  suit,  the  executors 
of  the  late  Marquis  of  Hertford,  filed  their 
answer,  without  oath  or  signature,  the  same 
solicitor  acting  for  them  as  for  the  plaintiff; 
and  on  the  25th  of  January  1844  the  plain- 
tiff obtained  the  common  order,  on  petition 
as  of  course,  at  the  Rolls,  to  amend  his  bill, 
the  pendency  of  the  motion  to  dismiss  not 
having  been  stated  to  the  secretary  at  the 
time  of  obtaining  the  order. 

Mr.  RoupeU  and  Mr.  De  Gex  now  moved 
to  dischaige  that  order. — The  question  is, 
whether,  pending  the  defendant's  motion  to 
dismiss  the  bill,  the  plaintiff  could  take  any 
effectual  step  in  the  cause.  The  order  ob- 
tained is  clearly  irregular.  If  the  plaintiff 
had  made  his  application  to  amend  before 
the  same  Judge  who  durected  the  motion  to 
dismiss  to  stand  over,  it  must  have  been 
special  in  its  nature;  and  it  would  have 
been  incumbent  on  him  to  have  shewn 
that  the  answer  of  the  co-defendants,  the 
executors,  could  not  have  been  obtained, 
though  due  diligence  had  been  used — 1 3th 
Order  of  1828  and  1831  (1).  After  re- 
gular notice  of  motion  to  dismiss  a  bill  lor 
want  of  prosecution  has  been  given,  the 
plaintiff  cannot  amend  his  bill  without  pay- 
ing the  defendant  the  costs  of  the  motion. 
The  words  ''last  defendant,''  of  the  13th 
Order,  must  be  taken  in  a  qualified  sense  ; 
for  a  defendant  out  of  the  jurisdiction  of  the 
Court  has  been  decided  not  to  be  a  defendant 
within  the  meaning  of  that  order — King  of 
Spain  V.  Hullett  (2)  :  and  in  Bertolacci  v. 
Johnstone  (S)  it  was  held,  that  a  plaintiff 
amending  his  bill  after  answw,  by  adding 
new  defendants,  did  not  acquire  a  right  to 
make  a  further  amendment  against  the  ori- 
ginal defendants,  under  the  13th  Order  of 
1828,  within  the  period  of  six  we^s  therein 
mentioned.  In  the  present  case,  the  imswer 
of  the  executors  might  have  been  filed  im- 

(1)  Ord.  Can.  8 ;  1  Uw  J.  Rep.(N.s.)  Cbano.  1. 

(2)  1  Ross.  &  Myl.  7,  n.;  s.  a  8  Sim.  888;  8 
Law  J.  Rep.  Chano.  8. 

(8)  2  Hare,  632 ;  a.  c  ante,  99. 
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mediately  after  the  institution  of  the  suit, 
they  being  amicable  towards  the  plaintiff, 
and  appearing  by  the  same  solicitor. 

Mr,  Kindersletf  and  Mr,  Schomhergy 
contra,  contended,  that  the  order  obtained 
was  within  the  words  of  the  13th  Order  of 
1828,  and  was  not  irregular;  and  that  the 
order,  if  it  had  been  applied  for  before  the 
Vice  Chancellor  of  England,  and  all  the  cir- 
cumstances of  the  case  had  been  stated,  would 
have  been  granted  as  of  course — Peacock  v. 
Sievier  (4). 

The  Master  of  the  Rolls. — This  order 
is  not  a  regular  one.  The  plaintiff  applied 
for  it  by  petition  as  of  course,  whereas  he 
ought  to  have  brought  before  the  officer  of  the 
court  the  state  of  &cts  existing  at  the  time 
with  reference  to  the  proceedings  in  tlie  cause. 
The  single  question  is,  whether  the  plaintiff 
ought  not  to  have  stated  more  in  his  petition. 
At  the  date  of  the  application  for  the  order, 
a  motion  was  actually  pending  before  the 
Vice  Chancellor  of  England  to  dismiss  the 
bill  for  want  of  prosecution ;  but  this  &ct 
was  ifot  stated  in  the  petition.  The  plaintiff 
might  have  taken  the  usual  step  to  amend 
his  bill,  but  he  delays  it  till  after  notice  of 
motion  to  dismiss  is  given,  when  he  could 
regularly  only  obtain  an  order  to  amend  his 
bill  against  the  party  moving  to  dismiss  on 
special  application.  The  order  in  question 
must  be  discharged,  and  with  costs,  on  the 
ground  of  its  having  been  obtained  on  an 
imperfect  statement  of  facts.  In  making 
this  order,  I  do  not  interfere  with  the  merits 
of  the  case,  which  must  be  discussed  before 
another  branch  of  the  Court. 


M.R.     \ 
Feb  22     I     ^i^^^^^so^  ^<  HASTINGS. 

Pleading — Demurrer — Answer —  Wantof 
Parties — Partnership — Winding  up  of  Part- 
nership Affairs — Frame  of  BUU  as  to  Part- 
nership Accounts, 

The  bill  in  this  case  was  filed  by  a  member 
of  a  cktb,  on  behalf  of  himself  and  all  other 
persons  (except  the  three  defendants  J  toho^ 
at  the  time  of  its  dissolution^  were  members 
of  the  elub^  and  were  living^  and  the  per- 

(4)  5  Sim.  653. 


sonal  representatives  of  such  of  ihem  as  were 
dead.  Two  of  the  defendants,  H,  and  E, 
were  members  of  the  late  committee  of  the 
club,  and  were  charged  with  the  improper 
appropriation  of  monies  arising  from  the  sale 
of  furniture  and  wines  belonging  to  the  club : 
t?ie  other  defendant  was  a  general  member  of 
the  club  at  the  time  of  its  dissolution,  but  he 
was  not  in  any  manner  connected  with  the 
subscriptions  raised  for  the  purchase  of  the 
furniture  belonging  to  the  club  which  had 
been  sold  by  the  other  defendants.  The  bill 
prayed  an  account  against  H,  and  E,  of  the 
monies  received  by  them  in  respect  of  the  sale 
of  the  fumiiure  ;  and  that  the  amount  found 
due  from  those  parties  might  be  paid  to  the 
plaintiff,  as  the  trustee  thereof,  or  to  the  bank- 
ers of  the  club,  for  the  purposes  of  the  club, 
or  otherwise  as  the  Court  should  direct;  and 
that  the  defendants  might' be  compelled  to 
produce  and  deliver  up  all  accounts  and  books 
of  the  late  club. 

The  defendants  H,  and  E,  demurred  to 
the  bill  for  want  of  necessary  parties,  viz. 
the  other  members  of  the  committee  of  the  late 
club  besides  the  defendants  H.  and  E,  and 
the  parties  who  contributed  funds  for  carry- 
ing on  the  club,  and  for  the  purchase  of  fur- 
niture for  the  use  of  the  club.  Demurrer 
overruled. 

In  suits  relating  to  partnership  transac- 
tions, the  Court  must  not  only  act  within  the 
limits  of  its  jurisdiction,  but  also  adapt  the 
powers  necessary  for  the  administration  of 
justice  to  the  existing  state  of  society. 

The  winding  up  of  a  partnership  implies 
a  complete  settlement  of  all  the  rights  and 
liabilities  as  between  the  partners ;  and  as 
they  may  be  in  conflict  with  reference  thereto, 
the  partnership,  in  that  sense,  cannot  be 
wound  up  in  the  absence  of  any  of  the 
partners. 

In  a  continuing  partnership,  if  a  few  have 
an  interest  in  a  particular  subject  adverse  to 
aU  the  rest,  and  claim  the  benefit  of  that  in" 
terestfor  themselves,  a  biU  in  equity  may  be 
filed  against  those  few,  by  one  or  more  of  the 
parties  interested,  on  behalf  of  all  the  rest. 

In  the  case  of  an  insolvent  partnership, 
not  formally  dissolved,  a  bill  may  be  filed  by 
one  or  more  members  against  the  governing 
body,  to  have  the  assets  collected,  and  applied, 
as  far  as  they  will  extend,  towards  the  dis- 
charge of  the  partnership  debts,  without 
seeking  to  ascertain  the  liabilities  and  rights 
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0/  the  parties  as  between  themselves^  and 
therdfy  leaving  litigation  entirely  open,  as 
between  such  parties,  after  the  debts  have  been 


The  disallowing  of  a  demurrer  for  want  of 
parties,  does  not  preclude  the  defendants  from 
taking  the  same  objection  for  want  of  parties 
by  their  answer, 

Wallworth  v.  Holt  (4  Myl.  ^  Cr.  619 ; 
B.C.  10  Law  J.  Rep,  (n.s.)  Chanc,  138, J 
considered. 

For  the  report  of  this  case  on  the  former 
demurrer,  and  the  judgment  thereon,  see 
p.  32,  ante. 

That  demurrer  having  heen  allowed  for 
want  of  parties,  the  hill  was  amended  hy 
adding  Arthur  Henry  Welch,  a  memher  of 
the  club  at  the  time  of  its  dissolution,  but 
not  a  member  of  the  committee,  as  a  defen- 
dant, and  stating,  that  all  the  members  of 
the  club  at  different  times  paid  the  amount 
of  their  subscriptions  or  contributions  of  1 3/. 
each  to  the  bankers  of  the  club,  to  the  credit 
or  on  account  of  the  club,  or  into  the  hands 
of  the  defendants,  Hastings  and  Emly ;  that 
the  lease  of  the  club-house,  contracted  to  be 
sold  to  William  Mason,  was,  with  his  con- 
sent, surrendered  by  Hastings,  Emly,  and 
Stewart  to  the  lessor  thereof;  and  that  the 
defendant  A.  H.  Welch  was  not  a  party  to 
the  indenture  of  the  27th  of  January  1838, 
and  did  not  subscribe  to  the  fund  for  the 
purchase  of  the  furniture  vested  in  the 
plaintiff. 

The  following  passage  in  the  prayer  of  the  . 
original  bill,  viz.  "  that  the  amount  appear- 
ing to  be  due  from  Hastings  and  Emly  may 
be  applied  upon  and  for  the  purposes  men- 
tioned in  the  indenture  of  the  27  th  of  January 
1838,  under  the  direction  of  the  Court,''  was 
struck  out  by  amendment,  and  the  words, 
"or  otherwise  as  the  Court  shall  direct," 
inserted,  after  a  subsequent  part  of  the  prayer, 
seeking  payment  of  what  should  be  found 
due  from  the  defendants  Hastings  and  Emly, 
on  taking  the  account,  to  Messrs.  Hopkin- 
son  &  Co.,  to  the  credit  and  for  the  purposes 
of  the  dub.  That  part  of  the  prayer  also 
which  sought  the  winding  up  of  the  affairs 
of  the  club  was  struck  out. 

The  defendants  Hastings  and  Emly  again 
demurred  to  the  bill  for  want  of  necessary 
parties,  viz.  the  persons  besides  the  defen- 
dants constituting  the  committee  of  the  club 


for  the  year  ending  the  1st  of  May  1839; 
the  several  membm  of  the  club  who  were 
parties  of  the  second  part  to,  and  who  exe- 
cuted the  indenture  of  the  27th  of  January 
1838,  in  the  amended  bill  mentioned;  and 
John  Maltravers,  and  the  several  other  mem- 
bers of  the  club  besides  the  plaintiff  who 
subscribed  to  the  frmd  in  such  indenture 
mentioned. 

Mr.  Purvis  and  Mr,  Hubbaek,  in  support 
of  the  demurrer,  contended,  that  the  other 
members  of  the  committee  ought  to  be  par- 
ties, inasmuch  as,  by  the  resolutions  of  the 
committee  stated  in  the  bill,  the  committee, 
and  not  the  plaintiff,  were  to  sell  the  furni- 
ture ;  and  therefore,  the  functions  of  the 
plaintiff  as  a  trustee  were  entirely  at  an  end, 
especially  as  he  had  sanctioned  such  resolu- 
tions: that  the  trifling  amendments  intro- 
duced into  the  prayer  of  the  bill,  left  the 
case  substantially  as  it  was  on  the  hearing 
of  the  former  demurrer :  that  all  members 
who  signed  the  indenture  of  the  27th  of 
January  1838,  and  subscribed  to  the  furni- 
ture fund,  were  necessary  parties,  as  having 
conflicting  interests  with  the  general  body 
of  the  club:  that  in  Wallworth  v.  Holt  (I) 
no  decree  for  a  dissolution  was  prayed,  and 
all  the  o£Scers  and  directors  of  the  company ,- 
as  well  as  the  public  officer  and  the  trustees, 
were  made  parties,  who  must  be  considered 
as  filling  the  same  situation  in  Wallworth  v. 
Holt  as  the  committee  do  in  the  present 
case  :  that  there  was  no  instance  to  be  found 
of  a  suit  against  some  only  of  the  members 
of  a  governing  body — Hichens  v.  Congreve 
(2) :  that  in  Acton  v.  Woodgate  (3)  and 
Garrard  v.  Lord  Lauderdale  (4),  the  parties 
not  signing  the  creditors*  deed  were  held  to 
have  no  power  to  compel  the  execution  of 
the  trusts  thereof. 

Richardson  v.  Larpent,  2  You.  &  CoL 
N.C.  507. 

Calverley  v.  Phelp,  6  Mad.  229. 

Newton  v.  Egmont,  4  Sim.  574. 

Harrison  v.  Stewardson,  2  Hare,  530. 

Mr,  Kindersley,  Mr,  G,  Turner,  and  Mr, 
Cameron,  in  support  of  the  bill,  contended, 

(1)  4  Myl.  &  Cr.  619;  s.c.  10  Uw  J.  Rep; 
(M.S.)  Cbanc  188. 

(2)  4  RuB8. 562 ;  s.  0.  6  Lftw  J.  Rep.  Chanc.  167. 
(8)  2  Myl. &K. 492;  s.c.  3  Law  J.  Rep.  (n.s.) 

Chanc.  88. 
(4)  3  Sim.  1. 
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that  it  was  for  the  general  benefit  of  the  club 
that  the  terms  of  the  agreement  entered  into 
should  be  carried  out :  that  the  present  case 
was  in  principle  the  same  as  WaUworth  v. 
HoUy  where,  as  in  this  case,  no  contribution 
was  asked  from  the  members,  but  only  that 
the  assets  of  the  club  might  be  applied,  so 
fax  as  they  would  extend,  to  the  payment 
of  the  debts :  that  the  present  bill  stood  on 
the  same  footmg  as  a  biU  filed  by  a  residuary 
legatee,  out  of  which  questions  might  arise 
as  to  the  rights  of  third  parties,  not  at  pre- 
sent matter  for  consideration :  and  that  the 
bill  merely  prayed  restitution  of  the  fund 
possessed  by  the  defendants  Hastings  and 
£mly. 

Franco  v.  Franco^  8  Ves.  75. 

AnonymouSf  note  to  Wilkinson  v.  Parry , 
4  Russ.  274. 

Holmes  v.  Henty,  4  CI.  &  Fin.  99. 

JVeld  V.  Bonham,  2  Sim.  &Stu.91 ;  s.c. 
2  Law  J.  Rep.  Chanc.  193. 

The  Master  of  the  Rolls. — I  must 
observe,  that  all  cases  of  this  kind  are  at- 
tended with  some  degree  of  difficulty.  The 
conclusion  to  be  arrived  at  depends  on  rather 
nice  circumstances ;  and  arguments  in  sup- 
port of  a  demurrer  like  the  present,  have 
usually  a  very  strong  foundation  ;  and  the 
reason  is,  these  cases  deviate  from  the  old 
and  general  rules  of  the  court,  one  of  which 
is,  that  all  persons  interested  in  the  subject- 
matter  of  the  suit  ought  to  be  parties  to  it ; 
the  other  is,  that  complete  justice  should  be 
done  in  every  case,  so  as  that  matter  involv- 
ed in  the  suit  should  not  be  left  to  form  the 
subject  of  future  litigation. 

This  is  a  bill  which  is  a  departure, 
to  a  certain  extent,  from  both  these  rules, 
because  it  is  proposed  to  be  prosecuted 
in  the  absence  of  parties  interested  in  the 
subject-matter  of  die  suit;  and  it  proposes 
that  the  rights  of  the  several  parties  to  the 
sums  to  be  recovered  must  be  left  at  their 
disposal,  if  they  can  agree ;  and  if  they 
cannot  agree,  those  sums  must  be  left  for 
future  litigation.  But  exceptions  to  these 
rules  have  been  at  all  times  allowed.  I 
recollect,  in  my  professional  studies,  having 
a  book,  in  which  one  of  the  chapters  was 
headed,  "  In  what  cases  necessary  parties 
to  be  dispensed  with"  :  that  was  the  subject 
of  the  whole  chapter.  It  has  become  neces- 
sary to  make  these  exceptions  larger,  and  to 


keep  pace  with  the  progress  of  the  transac- 
tions of  mankind ;  and  certainly  everybody 
who  reads  what  Lord  Cottenham  haa  more 
than  once  said  on  such  occasions,  most  be 
perfectly  satisfied  of  its  justice,  that  the 
Court  must  not  only  act  within  the  limits 
of  its  jurisdiction,  but  also  apply  the  powers 
which  are  so  necessary  for  the  administration 
of  justice  to  the  circumstances  which  are 
found  in  society  in  our  own  times.  Now, 
the  extension  of  the  exception  has  in  no 
class  of  cases  been  more  prevalent  than  those 
resembling  the  present.  I  see  no  reason  to 
doubt  the  propriety  of  the  decision  in  Evans 
V.  Stokes  (5) ;  in  fact,  I  consider  the  winding 
up  of  a  partnership  implies  a  complete  set- 
tlement of  all  the  rights  and  liabilities  as 
between  the  parties  themselves;  and  as  they 
may  be  in  conflict  with  regard  to  those  rights 
and  liabilities,  the  partnership,  in  that  sense, 
cannot  be  wound  up  in  the  absence  of  any 
of  the  partners :  it  may  be  attended  with 
great  inconvenience,  even  to  the  extent  of 
abstaining  from  doing  justice  between  these 
parties.  Such  appears  to  me  necessarily  to 
follow  from  the  general  rule  of  the  court, 
and  it  cannot  be  corrected  without  a  general 
authority.  Such  being  the  rule,  it  was  at 
one  time  conceived,  from  the  second  gene- 
ral rule,  on  which  I  have  already  observed, 
that  complete  justice  must  be  done  to  the 
subject-matter  of  the  suit,  that  the  Court 
could  not  and  would  not  interfere  with  a 
partnership  at  all  as  between  the  parties, 
unless  the  partnership  was  intended  to  be 
dissolved  and  finally  wound  up  and  settled ; 
and  there  are  several  confiicting  cases  in 
the  books  on  that  subject,  different  Judges 
entertaining  very  strong  opinions  on  the 
different  views  of  that  question.  It  now 
appears  clear,  that  no  such  general  rule 
exists  as  that  to  which  I  have  adverted ;  for 
it  has  been  decided,  that  in  a  continuing 
partnership,  if  a  few  have  an  interest  in  a 
particular  subject  adverse  to  all  the  rest, 
and  claim  the  benefit  of  that  interest  for 
themselves,  a  bill  in  equity  may  be  filed 
against  those  few,  by  one  or  more  of  the 
parties  interested,  on  behalf  of  all  the  rest. 
That  is  a  remarkable  case  certainly,  where 
you  have  not  before  the  Court  aU  persons 
interested ;  however,  it  is  not  more  remark- 
able than  the  circumstance  of  one  creditor 

(5)  I  Keen,  24 ;  8.c.  5  Law  J.  Rep.  (n.s.)  Chanc. 
129. 
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and  one  legatee  suing  on  behalf  of  him- 
Belf  and  of  many  other  persons  of  the  same 
class.  But  we  have  proceeded  still  further ; 
for  in  the  case  of  an  insolvent  partnership 
not  formally  dissolved,  a  bill  may  be  filed 
by  one  or  more  members  against  the  govern- 
ing body,  to  have  the  assets  collected  and 
applied,  as  far  as  they  will  extend,  towards 
the  discharge  of  the  partnership  debts,  with- 
ont  seeking  to  ascertain  the  liabilities  and 
rights  of  the  parties  as  between  themselves, 
and  thereby  leaving  litigation  entirely  open 
as  between  such  parties  after  the  debts  have 
been  paid.  Such  a  proceeding  seeks  nothing 
but  satisfaction  of  the  debts  as  far  as  the 
defective  assets  will  extend ;  and  then,  with 
regard  to  the  remainder  of  the  debts,  dl  the 
members  of  the  partnership  are  exposed  to 
such  litigation  on  behalf  of  unsatisfied  cre- 
ditors, for  contribution  amongst  themselves, 
as  the  particular  circumstances  of  the  case 
may  render  necessary. 

In  this  case,  if  I  correctly  collect  the  sum 
of  it,  it  is  this : — It  is  alleged,  that  the  two 
defendants,  Hastings  and  £mly,  have  pos- 
sessed themselves  of  property  belonging  to 
this  club,  which  must  be  considered  as  a 
partnership ;  that  one  of  the  sums  of  money 
which  they  have  in  their  possession,  is  sub- 
ject to  a  peculiar  trust,  being  what  is  termed 
the  "furniture  money  ;*'  the  other  sum  is  of 
the  nature  of  general  assets  of  the  partner- 
ship ;  and  they  refuse  to  come  to  any  account 
in  respect  of  tiiis  property.  This  bill  desires 
to  recover  this  property,  not  for  the  purpose 
of  distribution  by  the  Court,  with  reference  to 
the  partnership,  and  by  means  of  the  bill, 
but  by  bringing  it  within  the  controul  of 
the  governing  body  of  the  partnership,  with 
a  view  to  its  application  under  that  controul, 
according  to  the  rights  of  the  parties  :  that 
is  the  nature  of  the  bill.  How,  then,  can 
that  be  accomplished?  The  plaintiff  and 
all  the  other  members  of  the  partnership, 
except  the  two  defendants,  are  interested  in 
having  the  money,  which  the  demurrer  ad- 
mits to  be  in  the  possession  of  the  two  de- 
fendants, brought  witliin  the  controul  of  the 
club ;  that  is  a  common  interest.  How  this 
money,  when  brought  within  such  controul, 
ought  to  be  applied,  is  another  question ;  to 
aay  we  can  recover  the  money,  and  place  it 
"vrkhin  the  controul  of  the  club,  and  then 
leave  it  there  subject  to  litigation,  is  saying 
-what  is  asked  to  be  done  in  l^is  case,  and 
New  Serim,  XIIT.^Chanc. 


is  no  more  than  was  sought  to  be  done  in 
Wallworth  V.  HoU.  Then,  if  it  is  for  the 
common  benefit  of  all  the  parties  interested, 
except  the  present  defendants,  that  this 
money  should  be  recovered,  why  should  it 
not  be  done  ?  It  is  said,  this  is  a  case  <^ 
dissolution.  Very  true,  it  is,  and  the  case 
shews  that  there  ought  to  be  a  winding  up 
of  the  partnership,  and  a  final  settlement  of 
its  affairs.  But  how  is  it  with  a  partnership 
after  a  dissolution  and  before  the  afiairs  oi 
the  partnership  are  wound  up  ?  The  mutual 
connexion  between  the  partners  is  not  dis- 
solved with  the  dissolution  of  the  partner- 
ship, because  that  must  continue  fw  the 
purpose  of  collecting  the  assets  and  winding 
up  the  partnership ;  till  the  matter  is  closed, 
there  is  a  quasi  partnership,  a  mutual  inter- 
est between  these  parties.  One  of  the  things 
required  for  the  winding  up  of  the  partner- 
ship is,  that  the  assets  should  be  collected. 
When  it  is  desired  to  collect  the  assets,  it 
may  appear  that  one  individual  has  got 
assets  which  he  keeps  in  his  possession 
adversely  to  all  the  rest,  which  it  is  the 
common  interest  to  collect,  and  which  being 
collected,  ought  to  be  applied  regularly  to- 
wards the  winding  up  of  the  partnership. 

Now,  then,  in  the  present  state  of  the 
record,  the  question  is,  whether  the  defen- 
dants are  to  answer.  I  cannot  determine 
at  this  time,  whether,  in  consequence  of  what 
may  hereafter  appear  in  the  answer  to  be 
filed,  it  may  not  be  absolutely  necessary  to 
make  other  persons  parties  to  the  suit ;  but 
taking  the  bill  as  it  now  stands  on  the  re- 
cord, which  is  admitted  by  the  demurrer,  it 
does  not  appear  to  me  that  any  other  per- 
sons are  necessary  to  be  brought  before  the 
Court,  or  that  I  ought  to  allow  the  present 
demurrer.  By  overruling  the  demurrer, 
I  wish  to  have  it  imderstood,  that  in  the 
answer  to  be  filed  by  the  present  defendants, 
it  may  appear,  that  it  is  quite  necessary, 
not  only  to  make  the  persons  now  pointed 
out,  but  also  other  persons,  parties  to  the 
suit,  for  the  defendants  may  still  object  by 
their  answer,  notwithstanding  this  demurrer 
is  overruled,  that  the  suit  is  defective  for 
want  of  parties.  With  respect  to  the  form 
of  the  prayer  of  the  bill,  as  to  the  payment 
<^  the  money,  I  cannot  construe  it  in  the 
way  in  which  it  has  been  contended — ''pay- 
ment to  the  plaintiff,  or  in  such  manner  as 
the  Court  may  direct."  It  is  not  clear  that 
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it  ought  to  be  paid  to  Uie  plaintiff;  even  as 
the  record  now  stands :  that  will  be  a  ques- 
tion for  discussion  hereafter,  on  the  answer 
coming  in ;  as  it  is  now  on  the  record,  it  is 
.perfecdy  clear,  that  it  ought  not  to  be  paid 
to  the  plaintiflF.  Well,  what  then  ?  "other- 
wise as  the  Court  may  direct,"  are  the  next 
words  in  the  prayer.  It  has  been  argued 
very  ably  in  support  of  the  demurrer,  that 
the  Court  can  direct  nothing  but  the  pay- 
ment to  the  proper  hands,  that  is,  to  the 
creditors  of  this  club,  or  to  some  person 
who  may,  ultimately,  on  the  winding  up 
of  the  affiiirs  of  the  club,  be  found  to  be 
the  proper  person  to  receive  it.  I  cannot 
Bay  that  I  think  so.  This  bill  not  de- 
siring to  have  the  partnership  wound  up, 
what  I  shall  have  to  do  is  to  take  care  that 
the  money  is  paid  to  the  person  who  ought 
to  have  the  management  of  it ;  and  no  doubt 
I  shall  learn  something  on  the  subject,  when 
I  see  the  answer  of  the  defendants,  who  will 
tell  me  to  whom  it  ought  to  be  paid.  These 
defendants  may  be  able  to  shew,  that  they 
have  nothing  at  all  to  pay  :  at  present  they 
admit  the  statements  contained  in  the  bill, 
that  there  are  sums  to  pay,  and  they  allege 
the  existence  of  difficulties,  with  respect 
to  the  distribution  after  the  payment  shall 
have  been  made.  I  can  conceive  no  diffi- 
culty in  ordering  these  monies  to  be  paid  to 
the  persons  who,  under  the  direction  of  the 
club,  or  its  governing  body,  have  a  right  to 
distribute  them.  If  there  be  occasion  for 
inquiry  on  that  subject,  the  defendants,  not 
desiring  that  it  should  be  paid  to  the  plain- 
tiff, will,  no  doubt,  afford  me  assistance 
in  determining  to  whom  the  monies  ought 
to  be  paid,  for  the  purpose  of  placing  them 
under  the  controul  of  Uie  governing  body  of 
the  club  for  distribution.  The  same  obser- 
vation applies  to  the  other  monies  :  one 
fund  will  go  to  the  pecuniary  account,  the 
other  will  go  to  the  general  account  of  the 
club.  In  overruling  this  demurrer,  I  do  so 
entirely  without  prejudice  to  the  defendants 
taking  any  objection  for  want  of  parties  by 
their  answer,  and  if  by  their  answer  they 
state  that  there  are  objections  for  want  of 
parties,  those  objections  can  forthwith  be 
discussed  before  the  Court,  on  the  bill  and 
answer.  If  that  course  be  not  pursued,  it 
may  still  appear  at  the  hearing  that  there  is 
a  want  of  parties. 

Demurrer  overruled,  without  costs. 


K.  Bruce, 
Jan, 


rcE,  V.C.I 

A  j-     REID  «.  TE&RITT. 

Creditors*  Suit — Decree. 


A  creditors*  suit  was  instituted  against  the 
executrix  and  the  infant  devisees  of  a  testator  ^ 
and  the  usual  decree  was  made  therein  :  but 
the  debt  had  not  been  proved  in  this  suit,  and 
the  Master  had  not  been  directed  to  inquire  as 
to  proper  parties  to  the  suit.  Another  eredi-^ 
tors*  suit  was  instituted  against  the  same  par- 
ties : — Heldf  that  this  last  suit  was  regular^ 
and  a  decree  made  therein, 

A  testator,  entitled  to  real  and  personal 
estate,  died  indebted,  having  by  his  will 
devised  his  real  estate  to  classes  of  devisees, 
some  of  whom  were  infiemts. 

A  creditors'  suit  was  instituted  against 
his  executrix  and  devisees,  for  the  adminis- 
tration of  his  real  and  personal  estate.  This 
suit,  which  was  the  suit  of  GoodchUd  v.  Ter^ 
ritt,  was  heard  before  the  Vice  Chancellor  of 
England,  and  a  decree  was  taken  therein  for 
the  usual  accounts  of  debts  and  personal  and 
real  estate.  The  debt,  having  been  admitted 
by  the  executrix,  was  not  proved  in  the  cause, 
as  it  ought  to  have  been  against  the  infants, 
and  there  was  no  direction  in  the  decree  for 
the  Master  to  make  any  preliminary  inquiries 
as  to  parties.  Under  this  decree  the  Master 
proceeded  to  take  the  accounts. 

The  present  suit  of  Reidv,  Territt,  which 
was  also  a  creditors'  suit,  was  afterwards  in- 
stituted against  the  executrix  and  devisees 
of  the  testator. 

A  motion  had  been  made  in  the  suit  of 
GoodchUd  V.  Territt,  that  the  plaintifis  in 
the  suit  of  Reid  v.  Territt  might  be  restrained 
from  prosecuting  their  suit ;  but  was  refused 
by  the  Vice  Chancellor  of  Engknd,  on  the 
ground  of  the  irregularity  of  the  decree  in 
Goodchild  V.  Territt,  arising  from  the  debt 
not  having  been  proved  against  the  infants. 

The  plaintiflb'  debt  was  properly  proved 
in  the  cause  of  Reid  v.  Territt,  and  that 
cause  now  came  on  to  be  heard. 

The  plaintiffs  now  asked  for  the  usual 
decree  in  a  creditors'  suit,  with  the  addition, 
that  the  cause  should  be  referred  to  the 
Master  to  whom  the  cause  of  Goodchild  v. 
Territt  was  referred,  and  that  the  Master 
might  be  at  liberty  to  adopt  the  accounts 
taken  in  that  suit. 
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Mr,  Russellt  for  the  plaintiffs. 

Mr.  R<uehy  for  the  executrix,  submitted 
to  the  Court,  whether  a  decree  could  properly 
be  made  in  the  suit  of  Reid  v.  Territt ;  the 
suit  of  Goodckild  v.  Territt  being  sufficient 
for  the  full  administration  of  the  estate  of 
the  testator.  In  Calvert  v.  Godfrey  {1\ 
Lord  Langdale  says, "  Mere  irr^ularity  will 
not  invalidate  a  sale  or  prevent  a  good  title 
being  made  under  the  decree,  provided 
all  proper  parties  were  parties  to  the  suit.*' 
The  real  estate  may,  therefore,  be  sold  in  the 
suit  of  GoadchUd  v.  TerriU. 

Knight  Bruce,  V.C.  thought  the  decree 
asked  for  ought  to  be  taken,  on  the  ground, 
that  the  debt  had  not  been  proved  in  Good^ 
ehUdv.  Territt.  There  was  an  additional 
reason,  that  in  the  decree  in  that  suit  the 
Master  had  not  been  directed  to  inquire 
whether  all  the  proper  parties  were  before 
the  Court.  He  thought  it  would  be  right, 
however,  to  make  this  addition  to  the  decree 
(if  it  were  necessary,)  '*  that  this  decree 
should  be  without  prejudice  to  any  appli- 
cation to  consolidate  the  suits,  or  stay  pro- 
ceedings in  either." 


} 


BOOTH  V.  VICARS. 


K.  Bruce,  V.C. 

Jan.  16. 

Legacy — Construction — Next  Legal  Rc" 
preseniaiives — Time  of  ascertaining  a  Class 
of  Legatees. 

A  testator  bequeathed  the  interest  of  the 
residue  of  his  estate  to  A.  for  lifcy  and 
direetedy  that  after  the  death  of  A^  the  re- 
sidue  should  he  paid  unto  and  to  the  use  of 
N.  V.  and  M.  B^  and  be  equaUy  divided 
between  them,  share  and  share  alike,  if 
living^  but  if  dead,  to  go  and  be  equally 
divided  to  and  amongst  the  respective  next 
legal  representatives  of  the  said  N.  V.  and 
M.  By  share  and  share  alike.  N.  V.  and 
M.  B.  died  in  the  lifetime  of  A : — Held, 
first,  that  by  the  term,  "  next  legal  repre- 
sentaiives,'*  the  next-of-kin,  according  to  the 
Statutes  of  Distribution,  were  intended;  se- 
condly, that  the  fund  was  to  be  divided  be- 
tween them  per  stirpes,  and  not  per  capita ; 
and,  thirdly,  that  the  persons  who  were  to 

(1)  12  Uw  J.  Rep.  (N.8.)  Chaae.  805, 808. 


take  were  to  be  ascertained  at  the  time  of  the 
distribution  of  the  fund,  and  not  at  the  time 
of  the  death  of  the  testator. 

Richard  Vicars,  by  his  will,  after  giving 
all  his  goods,  chattels,  stock  in  trade,  and 
personal  estate  and  effects,  to  trustees,  upon 
trust  to  convert  the  same  into  money,  and 
to  pay  the  interest  to  his  wife  for  her  life, 
made  the  following  bequest : — '*  And  from 
and  after  the  decease  of  my  said  wife,  then 
upon  this  further  trust,  and  my  will  is,  that 
the  residue  of  my  goods,  chattels,  stock  in 
trade,  personal  estate  and  effects,  and  the 
securities  in  or  upon  which  the  same,  or  any 
part  or  parts  thereof,  shall  or  may  be  in- 
vested or  placed  out,  shall  by  them,  my  said 
trustees,  or  the  survivor  of  them,  or  the  ex- 
ecutors or  administrators  of  such  survivor, 
be  assigned  to,  and  go  and  be  paid  unto  and 
to  the  use  of  Nicholas  Vicars  and  Mary 
Brown,  and  be  equally  divided  between 
them,  share  and  share  alike,  if  then  living ; 
but  if  dead,  to  go  and  be  equally  divided 
to  and  amongst  Sie  respective  next  legal  re- 
presentatives of  the  said  Nicholas  Vicars  and 
Mary  Brown,  share  and  share  alike.'* 

Nicholas  Vicars  and  Mary  Brown  both 
died  in  the  lifetime  of  the  tenant  for  life,  and 
left  executors. 

There  were  children  and  grandchildren  of 
N.  Vicars  and  Mary  Brown  living  at  the 
death  of  the  testator,  some  of  whom  died  in 
the  lifetime  of  the  tenant  for  life. 

After  the  death  of  the  tenant  for  life,  the 
bill  in  this  suit  was  filed,  to  determine  to 
whom  the  residue  of  the  testator's  estate 
belonged. 

The  classes  of  claimants  to  the  fund  were 
as  follows: — First,  the  executors  of  N. 
Vicars  and  M.  Brown,  for  their  own  benefit. 
Secondly,  the  same  executors,  for  the  benefit 
of  the  parties  interested  in  the  estates  of 
their  testators.  Thirdly,  the  nearest  rela- 
tions of  N.  Vicars  and  M.  Brown,  living  at 
the  death  of  the  testator,  Richard  Vicars,  or 
their  representatives,  t.  e.  their  children  then 
living,  or  their  representatives.  Fourthly, 
their  nearest  relations  living  at  the  death  of 
the  tenant  for  life,  i.  e.  their  children  then 
living.  Fifthly,  their  next-of-kin,  according 
to  the  Statute  of  Distributions,  living  at  the 
death  of  the  testator,  or  their  representatives. 
Sixthly,  such  next-of-kin  living  at  the  death 
of  the  tenant  for  life. 
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Thexe  was  the  further  question,  whether, 
if  the  fifth  or  sixth  class  were  held  to  he 
entitled,  the  distrihution  was  to  he  made  per 
stirpes  or  per  capita. 

Mr,  Simpkinsortf  Mr.  SideboUom,  Mr, 
Wright,  Mr.  Hishp  Clarke,  Mr.  Faber, 
and  Mr.  M*  Christie  for  the  diSerent  parties. 
— The  following  cases  were  dted — 

Bridge  v.  Abbot,  3  Bro.  C.C.  224. 

Walter  v.  Makin^  6  Sim.  148 ;  s.  c.  2 
Law  J.  Rep.  (n.s.)  Chanc.  173. 

Cotton  y.   Cotton,  2  Beav.  67 ;  s.  c.  8 
Law  J.  Rep.  (n.s.)  Chanc.  349, 
where    the   term    "legal    representatives" 
was  held  to  mean  next-of-kin,  according  to 
the  Statutes  of  Distribution. 

Price  V.  Strange,  6  Madd.  169. 

Saberton  y.  Skeels,  1  Russ.  &  Myl.  587, 
where  tiie  term  "personal  rejH-esentatiyes" 
was  held  to  mean  executors  or  administra- 
tors ;  but  not  for  their  own  benefit. 

Rowland  v.  Gorsuch(l),  as  to  the  con- 
struction of  the  term  representatives  or  de- 
scendants. 

Stamp  v.  Cooke,  I  Cox,  234. 

Smith  V.  Campbell,  19  Ves.  400. 

Ehnsley  y .  Young,  2  Myl.  &  K.  82 ;  s.  c. 
4  Law  J.  Rep.  (n.s.)  Chanc.  200, 
where,  under  the  terms  "next  relations," 
"nearest  relations,"  and  "next-of-kin," 
the  nearest-of-kin  were  held  to  be  intended. 
Palin  y.  Hills  (2),  where  tiie  term  "  execu- 
tors or  administrators"  was  held  to  mean  the 
next-of-kin.  Clapton  y.  Bulmer  (3),  as  to 
the  point,  whether  the  persons  filling  the 
character  intended  by  the  testator  at  the 
death  of  the  testator,  or  the  time  of  the  dis- 
tribution, were  to  take  the  fund. 

Knight  Bruce,  V.C. — The  whole  tenor 
of  the  bequest  seems  to  me  to  exclude  the 
notion,  that,  under  the  words  "  next  legal 
representatives,"  the  executors  of  Nicholas 
Vicars  and  Mary  Brown  are  entitied  to  the 
fund  for  their  own  benefit.  The  next  ques- 
tion is,  whether  such  executors  can  take  it 
in  their  character  of  executors,  but  not  bene- 
ficially. The  term  "  legal  representatives" 
is  susceptible  of  this  meaning,  where  the  con- 

(1)  2  Cor,  187. 

(2)  1  Myl.  &  K.  470 ;  s.  c  2  Uw  J.  Rep.  (n.s.) 
Ghana  142. 

(8)  5  Myl.  &  Cr.  108 ;  b.  c.  9  Law  J.  Rep.  (n.s.) 
Chanc.  261. 


text  allows  it ;  but,  I  think,  that  several 
remarks,  to  which  tliis  clause  is  liable,  ex- 
clude such  an  interpretation.  First,  as  the 
testator  has  used  the  term  "  executors  and 
administrators,"  just  above,  in  its  strict  legal 
and  proper  sense,  he  would  probably,  if  he 
had  intended  the  "  executors  or  administra- 
tors" of  N.  Vicars  and  Mary  Brown  to  take 
the  fund,  have  used  the  same  phrase  in  this 
passage.  Secondly,  he  has  used  tiie  word 
"  next"  in  combination  vrith  "  legal  repre- 
sentatives ;"  a  word  that  has  no  connexion 
widi  executors  or  administrators.  Thirdly, 
such  a  construction  would  render  the  hist 
half  of  this  bequest  a  superfluity;  for,  if 
executors  or  administrators  are  meant,  tbe 
first  part  of  the  clause  would  have  been  suf- 
ficient. For  tiiese  reasons,  I  think,  that  this 
construction  is  also  excluded. 

"Next  personal  representatives"  must 
then  in  some  form  import  consanguinity; 
and  the  question  is,  in  what  form,  llie 
words  are  not  "  next-of-kin,"  and  there  is 
no  word  strictly  importing  kindred.  If  the 
words  had  been  "  next-of-kin"  or  "  nearest 
in  relationship,"  I  might  have  decided  as  in 
Ehnsley  v.  Young.  The  term,  however,  is 
"  representatives ;"  the  very  word,  it  may  be 
remarked,  used  in  the  Statutes  of  Distribu- 
tion. I  need  only  refer  to  the  language 
used  by  the  Judges  who  decided  i2oter£aiu2  v. 
Gorsuch  and  Cotton  v.  Cotton,  I  think  that 
persons  who  by  force  of  law,  by  right  of 
consanguinity,  would  be  entitied  to  take  the 
personal  estate  beneficially,  are  the  persons 
here  intended  by  the  testator. 

The  next  question  is,  whether  the  iund  is 
to  be  distributed  per  stirpes  or  per  capita. 
I  think  that  they  are  entitied  per  stirpes. 
The  word  "  representatives"  almoat  enforces 
that  interpretation. 

The  last  question  is,  as  to  the  period  at 
which  the  particular  persons  who  are  to 
take  are  to  be  ascertained ;  whether  at  the 
death  of  the  testator,  or  at  the  time  of 
distribution.  This  is  the  most  doubtfiil 
question  in  the  will,  but  my  present  impres- 
sion is,  that  diere  is  sufficient  in  the  will  to 
shew,  that  the  testator  meant  those  persons 
to  take  who  were  the  next-of-kin  when  the 
fiind  became  distributable.  The  word  "  then" 
is  not  conclusive,  but  it  is  not  to  be  dis- 
regarded. Should  I  change  my  mind,  I  will 
mention  tiie  case  again. 

The  case  was  not  mentioned  again. 


Digitized  by 


Google 


HILARY  TERM,  1844. 


149 


L.C. 

1842. 
Nov.  24 ; 
Dec.  6  6  7      ^  Oliver  v,  latham. 

1844.' 
Jan.  29. 

Tith€9 — Pleading  a  Modus — Statute  3  ^ 
4  Will,  4.  c.  42. —  Evidenee-^Interested 
Witness. 

An  answer  to  a  biU  for  tithes  set  up  a 
modus,  which  the  answer  averred  had  been 
paid  to  the  impropriate  rector,  or  other  owner 
fir  the  time  being  of  the  tithes  :--Held,  that 
the  insertion  of  the  words  "  or  other  owner^'* 
did  not  vitiate  the  defence  for  uncertainitf. 

The  statute  of  S  ^  4  WiU.  4.  c.  42.  does 
not  apply  to  courts  of  equity,  so  as  to  render 
an  interested  party  a  competent  witness ;  and 
therefore  a  person  is  not  a  competent  witness 
to  support  a  modus,  if  he  is  interested  m 
land  which  would  be  relieved  frvm  tithe  in 
ease  the  modus  is  established. 

The  plaintiff  was  the  perpetual  curate  of 
Barlaston,  in  Staffordshire,  and  this  suit  was 
institated  for  the  purpose  of  establishing  his 
claim  to  tithes  of  agistment,  hay,  milk,  and 
calves. 

The  defendants  disputed  the  tide  of  the 
plaintiff,  alleging,  that  the  tithes  belonged 
to  the  impropriate  rector;  and  they  tdso 
insisted  that  with  regard  to  the  tithe  of 
hay,  two  pieces  of  land,  called  Priest's 
Meadow  and  Dustilow  Dole,  had  been 
given  in  lieu  of  these  tithes  from  distinct 
parts  of  the  parish ;  and  they  set  up  moduses 
in  lieu  of  the  other  tithes  claimed  by  the 
hill.  The  answer  averred,  that  the  two 
pieces  of  land,  called  Priest's  Meadow  and 
Dustilow  Dole,  were  enjoyed  by,  and  that 
the  moduses  were  paid  to  the  impropriate 
rector  of  the  said  parish,  or  other  owner  for 
the  time  being,  of  the  tithes,  &c. 

One  of  the  witnesses  was  a  Mr.  Aston, 
who  was  the  owner  of  land  in  that  part  of 
the  parish  which  the  defendants  insisted  was 
exempted  from  payment  of  tithe  of  hay,  in 
consequence  of  the  appropriation  of  Priest's 
Meadow  in  lieu  thereof. 

The  case  was  heard  before  the  Vice  Chan- 
cellor Knight  Bruce,  in  January  1842,  when 
his  Honour  directed  issues  to  try  the  moduses. 

Both  parties  appealed  from  His  Honour's 
judgment. 


Mr,  Spence  and  Mr,  Eagle  appeared  for 
the  plaintiff ;  and — 

Mr,  Boteler,  Mr,  Simpkinson,  and  Mr, 
Lowndes,  for  the  defendants. 

Travis  v.  Oxton,  Gwil.  1066. 

The  case  deModo  Decimandi,  13  Rep.  37. 

Carte  v.  Ball,  3  Atk.  496,  weie  cited. 

Jan.  29,  1844.— The  Lord  Chancellor 
affirmed  the  decision  of  the  Vice  Chancellor 
on  all  points,  and  in  the  course  of  his  judg- 
ment made  the  following  observations : — 
Before  I  proceed  to  enter  into  a  detail  of 
the  evidence,  I  will  advert  to  an  objection 
made  in  point  of  law,  as  to  the  manner  in 
which  this  modus  is  laid.  It  is  said  to  be 
laid  in  the  alternative ;  and,  therefore,  that 
it  is  badly  laid.  It  will  not  do  to  say,  that  a 
sum  of  money  payable  in  the  alternative  to 
the  vicar  or  curate,  or  to  a  rector  or  vicar,  is 
a  good  modus,  and  for  this  obvious  reason : — 
the  payment  to  the  vicar  cannot  be  a  satis- 
£Eiction  for  the  payment  of  tithes  due  to  the 
rector,  and  vice  versd.  That  is  the  principle, 
I  believe,  on  which  the  decisions  have  taken 
place ;  but  it  has  always  been  considered, 
and  must  be  considered  sufficient  to  allege 
that  a  modus  payable  to  the  person  entitled 
to  the  tithes  for  the  time  being,  is  a  good 
modus.  That  has  never  been  ^sputed.  It " 
is  distinctly  stated  in  Mr.  Eagle's  book, 
who  argued  the  case  on  the  other  side, 
that  it  is  sufficient  to  state  a  modus  gene- 
rally, without  saying  to  whom  it  is  pay- 
able, because  it  will  be  presumed  to  be 
payable  to  the  person  entitled  to  the  tithes 
for  the  time  being,  and  he  cites  the  case  of 
Busk  V.  Lewis {!)  for  that  opinion ;  but  it 
is  not  necessary  to  go  so  far  as  that.  It  is 
sufficient  to  say,  that  it  is  good  to  lay  the 
modus  as  payable  to  the  person  entitled  to 
the  tithes  for  the  time  being.  There  can  be 
no  objection  to  that  in  principle,  and  several 
cases  were  cited  at  the  bar,  amongst  others 
the  case  of  Orde  v.  Clavering  (2),  in  confir- 
mation of  the  principle  I  have  stated.  That 
was  an  issue  directed  by  the  Court  of  Ex- 
chequer :  the  terms  of  the  issue  were  as  I 
have  stated,  whether  a  certain  payment  to  the 
party  entitled  to  the  tithes  for  the  time  being 
did  or  did  not  exist.  That  is  a  decided  autho- 


(1)  Jac.  363. 

(2)  2  Wood's  Decrees,  294. 
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rity,  therefore,  that  it  would  be  sufficient  to 
say,  that  the  modus  is  payable  to  Uie  party 
entitled  to  the  tithes  for  the  time  being ;  if  so, 
certainly  it  cannot  be  wrong  to  say,  that  it 
is  payable  to  the  impropriate  rector,  or  other 
person  entitled  to  the  tithes  for  the  time 
being,  for  that  is  precisely  the  same  thing. 
I  apprehend,  therefore,  that  there  is  no  found- 
ation for  this  objection.  It  was  argued  with 
perseverance  at  the  bar,  but  I  think  it  is 
perfectly  dear  that  it  cannot  be  sustained. 

A  question  arose  in  the  course  of  discus- 
sion, which  it  is  material  I  should  advert 
to,  because  it  is  a  general  question.  It 
applies  not  only  to  this  case,  but  every 
other.  The  question  is  this — ^and  it  wiU 
be  an  important  question  on  the  trial — ^is 
John  Aston  a  competent  witness?  John 
Aston  is  an  owner  of  property  in  the  parish, 
and  therefore  interested  in  establbhuig  the 
modus.  I  conceive  he  could  not  be  a  wit- 
ness, if  it  were  not  for  the  statute  of  the 
8  &  4  Will.  4.  c.  42.  I  do  not  think  it  was  very 
strenuously  contended,  that  he  would  be  a 
witness  without  the  aid  of  that  statute ;  but 
I  am  of  opinion,  that  that  statute  does  not 
at  all  apply  to  any  proceedings  in  a  court 
of  equity.  I  have  read  over  and  considered 
the  clause,  and  I  think  it  has  no  application 
whatever.  The  terms  are  so  precise  and 
distinct  as  applicable  to  courts  of  law,  and 
courts  of  law  only,  that  I  have  come  to  that 
conclusion.  The  Vice  Chancellor  of  Eng- 
land came  to  a  different  conclusion  in  the 
case  of  WJieat  v.  Graham  (3).  He  said  he 
was  of  opinion,  that  it  did  apply  to  courts 
of  equity,  and  he  would  stretch  the  words 
for  that  purpose;  but  afterwards,  in  the 
case  of  Hall  v.  EUis  (4),  he  came  to  a  dif- 
ferent conclusion,  with  respect  to  the  ob- 
ject and  intention  of  the  statute;  not, 
indeed,  with  respect  to  the  admissibility 
of  the  witness  as  to  evidence,  but  upon  an- 
other point;  and  stated,  that  in  his  opinion, 
no  part  of  the  act  of  parliament  applied  to 
proceedings  in  courts  of  equity,  with  the 
exception  of  the  second  section,  and  one  or 
two  other  sections  which  he  names,  not 
noticing  the  section  that  relates  to  the 
subject  of  evidence.  Therefore  I  consider 
the  subsequent  judgment  of  the  Vice  Chan- 
cellor is  at  variance,  and  conflicts  with,  his 

(8)  7  Sim.  62. 

(4)  9  Ibid.  630 ;  8.  c.  8  Law  J.  Rep.  (n.s.)  Chanc. 
169. 


former  opinion :  at  all  events,  it  neutralizes 
that  former  opinion. 

But  this  question  came  before  the  Court  of 
Exchequer,  in  the  case  of  ^ante^v.  Stuart  (6\ 
and  Mr.  Baron  Alderson  was  at  that  time 
sitting.  Though  he  appeared  to  think  there 
was  some  doubt  on  the  subject,  yet  the 
inclination  of  his  mind  tended  strongly,  as 
I  infer  from  his  judgment  and  his  language, 
to  the  conclusion,  that  the  act  of  parliament 
did  not  apply  to  proceedings  in  a  court  of 
equity.  However,  afterwards  the  case  came 
before  him,  sitting  on  the  trial  of  a  modus 
(6),  a  question  similar  to  the  present,  and 
the  question  was,  whether  an  occupier  or  an 
owner  could  be  admitted  as  a  witness  to 
prove  the  modus ;  and  he  was  decidedly  of 
opinion  that  he  could  not,  that  the  act  of 
parliament  did  not  apply.  However,  he  did 
not  rely  on  his  own  judgment  and  his  own 
opinion  only ;  but,  according  to  the  report, 
he  consulted  the  other  Judges  of  the  Court, 
and  they  were  all  of  opinion,  that  the  act 
of  parliament  did  not  apply  to  any  pro- 
ceedings in  a  court  of  equity. 

I  take  that  as  a  sound  opinion  on  this 
point,  and  on  that  authority  and  on  my  own 
opinion  on  the  construction  of  the  act,  I 
think  that  Mr.  Aston  was  not  a  competent 
witness.  Therefore,  if  he  was  not  a  com- 
petent witness  for  the  purpose  of  proving  a 
modus  as  to  milk  and  calves,  I  think  he 
was  not  a  competent  witness  to  prove  that 
part  of  the  case  which  relates  to  Priest's 
meadow,  because  Priest's  meadow  is  a  sads- 
£Eu:tion  in  lieu  of  tithes  for  the  district.  He 
was  the  owner  of  part  of  the  land  in  that 
district ;  and  I  think,  therefore,  that  stands 
on  the  same  footing  as  a  parochial  modus. 
But  I  think  he  is  a  competent  witness  to 
prove  the  modus,  as  &r  as  relates  to  Dus- 
tilow  Dole,  because  he  has  no  interest  what- 
ever in  that ;  and  I  think  it  was  admitted, 
in  the  course  of  the  argument,  that  he  was 
a  competent  witness  for  that  purpose. 

I  have  only  spoken  hitherto  of  Aston  as 
a  witness  in  the  cause  up  to  this  point.  The 
learned  Judge  who  tries  the  issues  will 
exercise  his  own  judgment  as  to  whether  or 
not,  on  the  feigned  issue  directed  by  this 
court,  the  witness  is  admissible.  If  the 
legislature  has  thought  that  the  law  ought 

(5)  1  YoQ.  &  Col.  119  ;  s.  c.  4  Uw  J.  Rep.  (n.s.) 
Exch.  £q.  26. 

(6)  1  Moo.  &c  Rob.  472. 
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to  be  altered  in  this  respect,  and  that  the 
true  policy  and  proper  coarse  to  be  pursued 
in  the  adxninistration  of  justice  is,  that  the 
observations  should  go  to  the  credit  rather 
than  the  competency  of  the  witness,  and  if 
I  had  any  disoetion  to  exercise,  I  certainly 
should  exercise  that  discretion  in  corre- 
spondence with  the  view  of  the  legislature. 
The  issue  shall  be  tried  at  the  next 
Summer  Assizes. 


M.R.     ] 
Dec  2*1    I    ^"  '^^  fnatter  of  henrt  lees, 

Ifti^     '    I  ^  SOLICITOR. 

Febl9    \^^  ^U^^^t^ZXiJ^ 

SoUciior  and  Client — Bill  of  Costs  ^-^ 
Taxation—Stat.  6^7  Vict.  c.  I^—Mort- 
gagee. 

A.  mortgaged  to  B.  an  estate^  with  power 
of  sale  in  default  of  payment.  The  estate 
was  sold  by  B,  under  the  power,  and  L, 
was  the  solicitor  employed  by  B,  in  eom^ 
pleting  the  sale.  The  whole  of  the  business 
was  transacted,  andLJ's  bill  of  costs  actually 
paid  out  of  the  purchase-money  before  the 
Stat,  6  4*  7  Vict.  e.  73.  came  into  operation : 
— Held,  on  the  application  of  A,  that  the  biU 
of  costs  was  not  taxable. 

The  payment  of  a  taxable  bill  delivered 
before  the  act%  S;  *1  Vict.  c.  73.  came  into 
operation,  will  not  preclude  taxation  under 
that  act,  upon  a  proper  application  being 
made  in  due  time. 

In  the  year  1841,  the  petitioner,  Samuel 
Ratcliffe,  executed  a  mortgage  in  fee  of  cer- 
tain lands  to  John  Bullman,  containing  a 
power  of  sale  in  case  of  defiftult  in  payment 
of  principal  and  interest  monies  on  a  parti- 
cular day.  Henry  Lees  was  the  solicitor 
of  Bullman,  and  prepared  the  mortgage 
security  for  him.  On  the  15th  of  June  1843, 
the  mortgaged  premises  were  sold  by  public 
auction,  under  the  power  of  sale,  for  9202., 
and  the  purchaser  was  to  have  possession  on 
tlie  5th  of  July  following.  After  the  sale  a 
distress  was  made  on  the  premises  in  respect 
of  rent  in  arrear,  due  to  Bullman,  to  whom 
the  petitioner  had  previously  attorned  as 
tenant.  A  writ  of  summons  was  issued  on 
the  23rd  of  June  1843,  by  Lees,  at  the  suit 
of  Bullman,  for  recovery  of  the  principal  and 


interest  monies  then  due,  and  costs.  Shortly 
afterwards  Lees  prepared,  and  the  petitioner 
signed  a  warrant  of  attorney  in  an  action  of 
ejectment  to  confess  judgment.  On  the  ap- 
plication of  the  petitioner  to  Bullman,  on  the 
12th  of  August  1 843,  he  received  an  account 
of  Bullman*s  receipts  and  payments  under 
his  mortgage,  wherein  he  had  taken  credit 
for  921.  Us.  9d.,  the  amount  of  Lees'  bill 
for  the  sale,  and  other  proceedings  on  be- 
half of  Bullman,  by  which  account  it  was 
made  to  appear  that  the  petitioner  was  a 
debtor  to  Bullman  in  the  sum  of  8/.  lOs.  Id. 
Afterwards  a  more  particular  account  was 
sent  by  Lees  to  the  petitioner,  of  his  bill  of 
costs,  and  of  Bullman's  receipts  and  pay- 
ments, from  which  it  appeared  by  a  receipt 
attached,  that  Lees'  bill  of  costs  had  been 
paid  by  Bullman  on  the  26th  of  July  1843. 

From  the  afiSdavits  in  support  of  the  peti- 
tion, it  appeared,  that  improper  and  objec- 
tionable charges  were  inserted  in  the  biU  of 
costs ;  but  the  bill  contained  no  charges  in 
respect  of  the  business  done  by  Lees  relative 
to  the  warrant  of  attorney  to  confess  judg- 
ment in  ejectment,  which  was  executed  by 
the  petitioner,  nor  for  the  writ  of  summons 
or  any  other  proceedings,  either  at  law  or  in 
equity,  and  therefore  was  not  a  taxable  bill 
unless  made  so  by  the  statute  of  6  &  7  Vict, 
c.  73.  The  petition  prayed  in  the  usual 
way  the  taxation  of  the  bill,  and  the  pay- 
ment by  Lees  of  the  costs  incidental  to  such 
taxation. 

Mr.  Pemberton  Leigh,  in  support  of  the 
petition. — ^The  only  ground  on  which  it  can 
be  contended  by  tbe  respondent  that  this 
bill  is  not  taxable  is,  that  the  business  was 
transacted  before  the  statute  6  &  7  Vict. 
c.  73.  came  into  operation.  By  the  fiiir 
construction  of  the  4l8t  section  of  that 
statute,  the  petitioner  is  entitled  to  have  the 
bill,  which  has  never  been  delivered  to  him, 
but  only  to  Bullman  the  mortgagee,  taxed ; 
the  question  not  being,  whether  tibe  business 
was  transacted  before  the  statute  passed,  but 
whether  taxation  of  the  bill  is  to  take  place 
under  the  statute :  the  former  statute,  which 
directed  taxation,  having  been  repealed  by 
the  late  one.  Supposing  part  of  the  business 
was  transacted  before,  and  part  after  the 
act  6  &  7  Vict.  c.  73.  came  into  operation, 
it  could  not  be  said  that  a  party,  by  exclud- 
ing the  taxable  items,  shall  prevent  the  Court 
dim;ting  the  bill  to  be  taxed.     The  bill  in 
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question  is  only  92Z.,  but  it  might  have  been 
a  very  much  1  arger  sum,  say  9007. ;  then  I  find 
the  respondent  insisting,  that  if  the  bill  should 
be  directed  by  the  Court  to  be  taxed,  he 
ought  to  be  allowed  to  add  to  the  bill  the 
charges  in  respect  of  the  preparation  of  the 
warrant  of  attorney,  which  had  been  omitted, 
and  issuing  the  writ  of  summons,  and  which 
are,  in  reality,  part  of  the  same  transaction. 
Suppose  the  draft  of  a  deed  prepared  be- 
fore the  act  came  into  operation,  and  the 
settlement  and  execution  of  that  deed  took 
place  afterwards :  in  the  present  case,  the 
preparation  of  the  power  of  attorney  to  con- 
fess judgment,  and  issuing  the  writ  of  sum- 
mons, are  matters  which  will  draw  after  them 
the  right  to  a  taxation  of  the  bill. 

Mr.  Kindersley  and  Mr.  Bagshawe^  contrll, 
contended,  that  notwithstanding  the  parti- 
cular circumstances  of  the  case,  and  the  ob- 
servation made  against  Lees  with  reference 
to  many  of  the  charges  contained  in  the  bill 
of  costs,  it  was  not  made  liable  to  taxation 
by  the  act  6  &  7  Vict.  c.  78,  inasmuch  as 
the  whole  transaction  occurred  before  the 
passing  of  that  act,  and  the  bill  in  its  nature 
was  not  a  taxable  bill,  as  the  law  stood  before 
the  act  came  into  operation,  there  being  no 
charges  contained  therein  for  any  proceed- 
ings taken  either  in  courts  of  law  or  equity. 

The  Master  op  the  Rolls,  after  ob- 
serving that  the  question  was  entirely  one  of 
jurisdiction,  reserved  his  judgment. 

Feb.  19. — The  Master  op  the  Rolls, 
on  this  day,  delivered  judgment,  as  follows : 
-—This  is  a  petition  presented  by  a  mortgagor, 
and  it  prays  for  the  taxation  of  a  bill  of  costs, 
delivered  to  the  mortgagee  by  his  solicitor, 
for  business  done  in  relation  to  the  mortgage, 
and  to  the  sale  of  the  mortgaged  estate.  The 
relation  of  solicitor  and  cHent  subsisted  be- 
tween the  mortgagee  and  the  solicitor,  whose 
bill  it  is  desired  to  tax,  and  a  bill  being  pay- 
able by  the  mortgagor,  or  out  of  the  mort- 
gaged estate,  this  is  one  of  those  cases  in 
which  the  bill  is  made  taxable  under  the  late 
statute  (6  &  7  Vict.  c.  73),  although  no  part 
of  the  business  contained  in  it  may  have 
been  transacted  in  any  court  of  law  or  equity. 
But  three  objections  are  stated :  first,  that 
the  whole  of  the  business  was  done  before 
the  statute  came  into  operation ;  secondly, 
that  the  bill  was  actually  paid  by  the  mort- 


gagee before  the  statute  came  into  operation ; 
and,  thirdly,  that  the  bill,  even  if  it  were  tax- 
able before  payment,  cannot  after  payment 
be  taxed  without  special  circumstances,  which, 
in  the  present  case,  it  is  alleged,  do  not  exist. 
Upon  the  last  point,  I  expressed  my  opinion 
upon  the  hearing  of  the  petition,  and  a  subse- 
quent perusal  of  the  affidavits  has  strongly 
confirmed  the  view  I  then  took  of  the  case, 
viz.  that  the  special  circumstances  are  such 
as  to  render  the  taxation  proper,  if  the  bill 
were  taxable,  notwithstanding  that  the  busi- 
ness charged  for  was  done,  and  the  amount 
paid  before  the  statute  came  into  operation. 
I  have  therefore  now  to  consider  only  the 
first  two  points.  I  entirely  concur  in  the 
opinion  of  Mr.  Justice  Patteson  (1),  who  has 
held,  that  the  statute  applies  to  matters  which 
occurred  before  it  passed,  although  the  bill 
had  been  delivered  before  that  time.  This 
opinion  has  reference,  however,  to  bills  which 
were  taxable,  as  the  law  existed  before  the 
act  was  passed ;  and  if  there  had  been  no 
payment  it  appears  to  me  that  the  act 
would  have  been  equally  applicable  to  bills 
which  were  for  the  first  time  made  taxable 
by  the  statute.  In  this  case,  if  there  had 
been  no  payment,  the  solicitor  might  have 
been  put  to  his  action,  or  to  his  right  of 
enforcing  a  lien,  and  the  mortgagee  would 
have  had  a  right  to  resist  the  demand,  and 
to  shew  in  a  legal  manner  its  exorbitancy 
by  legal  means,  and  this  act  coming  into 
operation  would  have  enabled  him  to  ascer- 
tain the  just  amount  by  taxation ;  and  I 
think,  that  the  mortgagor  would,  under  the 
act,  have  the  same  right.  I  am  of  opinion, 
therefore,  that  it  is  not  a  sufficient  or  sub- 
stantial objection  to  the  taxation  of  the  bill, 
that  the  business  was  transacted  before  the 
act  came  into  operation.  I  am  further  dis- 
posed to  think,  that  the  payment  of  a  pre- 
viously taxable  bill,  before  the  act  came  into 
operation,  would  not  have  precluded  taxa- 
tion under  the  act  upon  a  proper  application 
made  in  due  time,  because,  as  the  law  stood 
previously  to  the  passing  of  the  act,  a  taxa- 
tion might  have  been  had  in  a  proper  case 
after  payment,  and  the  solicitor  might  have 
received  payment,  knowing  the  taxation 
which  might  have  been  had ;  but  by  the  pay- 
ment of  die  bill,  which  was  not  taxable,  die 
demand  of  the  solicitor  was  satisfied,  and  as 

(1)  BinDto.Hey,  18  Law  .J  Rep.  (n.b.)Q.B. 28. 
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the  law  then  stood,  he  could  not,  after  pay- 
ment, obtain  an  order  for  taxation;  there 
was  an  end  of  the  solicitor's  claim,  and  of 
the  client's  right  or  power  to  recover  an  over- 
payment by  taxation.  After  some  doubt,  it 
appears  to  me,  that  the  act  does  not  apply  to 
a  case  in  which  a  bill  not  previously  taxable, 
was  paid  before  the  act  was  p£issed.  It  was 
argued^  that  there  was  not  sufficient  proof 
that  the  bill  was,  in  fact,  paid  at  the  time  it 
was  alleged  by  the  evidence  to  have  been 
paid.  I  think,  upon  this  petition,  I  must 
consider  the  bill  as  paid  at  the  time  alleged. 
I  am  therefore  under  the  necessity  of  dis- 
missing this  petition ;  but  having  regard  to 
the  nature  of  the  transaction  complained  of, 
and  the  conduct  of  the  respondent,  it  must 
be  dismissed,  without  costs. 


K.Bruce,  V.C.I 
Jan.  29780.    |  ^avenscroft  v.  prisby. 

Legacy — Payment — Presumption. 

Legacies  bequeathed  by  the  will  of  a  tes- 
tator, who  died  in  1789,  and  not  claimed 
until  after  1836,  held  (under  the  circum- 
stances J  to  be  payable. 

A  testator,  by  his  will,  bequeathed  various 
pecuniary  legacies,  and  charged  all  his  real 
and  personal  estate  with  their  payment ;  and, 
subject  thereto,  devised  his  real  and  personal 
estate  to  the  persons  therein  named.  The  tes- 
tator died  in  1789.  From  17S9until  1816,  the 
affairs  of  the  testator  were  in  a  state  of  great 
embarrassment,  and  mortgagees  and  incum- 
brancers were  in  possession  of  all  his  real 
estate.  By  a  deed,  dated  in  1816,  the  de- 
visees conveyed  all  their  interests  in  the  real 
estate  to  trustees,  on  trust  to  sell,  and  to 
apply  the  purchase-money  in  the  payment  of 
certain  specific  sums;  and  then,  on  the  pay  ^ 
tnent  of  all  other  the  lawful  charges  and 
incumbrances  upon  the  estates  and  property, 
to  be  sold  according  to  their  order  and  priority ; 
and  then  to  give  the  residue  to  the  devisees. 
In  1830  the  trustees  had  paid  off  all  the 
debts  of  the  testator,  and  a  surplus  was  left 
in  their  hands : — Held,  first,  that  the  pre- 
sumption of  payment  of  the  legacies  between 
1 789  and  1816  was  rebutted  by  the  circum- 
slanees;  secondly,  that  the  legacies  came 
under  the  term  %  lawful  charges  and  incum- 
brances," in  the  deed  of  1816;  and,  thirdly, 
New  Sbriei,  XIII — Chanc. 


that  there  was  no  presumption  of  payment  of 
legacies  between  1816  and  1830. 

Governor  Morris,  by  his  will,  dated  in 

1788,  gave  numerous  pecuniary  legacies, 
and  ordered  and  directed  that  all  his  legacies 
and  funeral  and  testamentary  expenses  should 
be  first  paid  and  satisfied ;  and  he  subjected 
and  charged  all  his  estates,  real  and  per- 
sonal, with  the  payment  of  the  same.  Sub- 
ject as  aforesaid,  he  gave  all  his  real  estates, 
as  to  a  moiety  thereof,  to  V.  H.  Wilmot  for 
life,  with  remainder  to  the  plaintiff,  Charles 
Ravenscroft  and  Sarah  his  wife,  for  their 
lives,  with  remainder  to  V.  J.  Ravenscroft, 
their  son,  in  fee,  in  case  he  should  leave 
children,  with  a  limitation,  in  case  he  died 
without  children,  under  which  Louisa  Ashley, 
the  other  plaintiff,  became  entitled  in  fee ; 
and  as  to  the  other  moiety,  to  Charles 
Ravenscroft  and  Sarah  his  wife,  for  their 
lives,  with  remainder  to  such  uses  as  Sarah 
Ravenscroft  should  appoint.  All  the  residue 
and  remainder  of  his  real  and  personal  estate 
he  devised  to  the  plaintiff,  Charles  Ravens- 
croft, absolutely.  By  a  codicil,  the  testator 
directed  that  500/.  should  be  paid  to  Charles 
Ravenscroft  and  Sarah  his  wife,  out  of  the 
moiety  of  his  real  estate  first  devised. 

The  testator  died  in  the  West  Indies  in 

1789,  and  his  will  was  proved  there  by  his 
executor.  At  the  time  of  his  death  he  was 
entitled  to  considerable  estates  in  the  West 
Indies. 

By  an  indenture,  dated  the  1st  of  April 
1816,  and  made  between  V.  H.  Wilmot,  of 
the  first  part ;  C.  Ravenscroft  and  Se^rah. 
his  wife,  and  V.  J.  Ravenscroft,  of  the 
second  part ;  and  the  assignees  of  one  Ball- 
mer, a  bankrupt,  of  the  third  part,  after 
reciting  that  the  testator  had  been  indebted 
to  Ballmer  in  a  large  sum  of  money,  and  had 
mortgaged  to  the  assignees  a  particular  estate 
in  the  West  Indies  as  a  security  for  the  same ; 
and  that  1,600Z.  was  then  due  to  the  assig- 
nees from  the  estate  of  the  testator;  and 
that  it  was  altogether  impracticable  to  re- 
cover this  sum  from  the  yearly  proceeds  of 
the  mortgaged  estate ;  and  that  with  a  view 
to  have  all  the  property  of  the  testator  abso- 
lutely sold,  without  the  expense  and  delay 
of  litigation,  such  arrangement  as  therein- 
after mentioned  had  been  agreed  to,  it  was 
witnessed  that,  in  consideration  of  2,000/. 
to  be  paid  in  the  manner  therein  mentioned 
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by  the  assignees  to  V.  H.  Wilmot,  in  respect 
of  all  his  rights  and  interests  in  the  real 
estates  of  the  testator,  the  said  V.  H.  Wilmot 
agreed  to  sell  all  such  rights  and  interests 
to  the  assignees.  And  it  was  further  wit- 
nessed, that  in  consideration  of  800^.  to  be 
paid  in  the  manner  therein  mentioned  by 
the  assignees  to  C.  Ravenscrofl  and  Sarah 
his  wife,  in  respect  of  the  legacy  of  500L  by 
the  said  testator  so  given  to  them  as  afore- 
said, out  of  the  moiety  of  his  real  estates, 
and  also  in  consideration  of  the  benefits 
eventually  provided  for  the  parties  thereto 
of  the  second  part,  they,  the  said  parties 
thereto  of  the  second  ^art,  agreed  to  sell  to 
the  assignees  all  their  rights  and  interests 
whatsoever  in  the  real  and  personal  estates 
of  the  testator.  And  it  was  thereby  declared, 
that  the  assignees  should  convert  into  money 
all  the  property  so  sold  to  them,  and  after 
payment  of  the  costs  and  charges  attending 
the  trust,  the  said  debt  of  1,600/.,  and  the 
said  sums  of  2,000/.  and  800/.,  should  apply 
the  residue  in  payment  of  "all  other  the 
lawful  charges  and  incumbrances  upon  the 
estates  and  property  so  to  be  sold,  according  to 
their  order  and  lawful  priority"  and  should 
pay  over  the  residue  then  left  to  the  parties 
of  the  second  part,  according  to  their  respec- 
tive rights. 

The  executor  of  the  testator  being  then 
dead,  administration  was  taken  out  to  his 
estate  by  the  assignees  soon  after  the  date 
of  the  deed. 

Large  sums  were  received  and  applied  by 
the  assignees  in  pursuance  of  the  trusts  of 
this  deed,  and  at  length  all  the  testator's 
debts  were  paid  off  by  £em,  and  some  money 
and  unsold  property  were  left  in  their  hands. 

Sarah  Ravenscroft  died  without  having 
dealt  with  the  property  in  any  other  way 
than  as  before  mentioned ;  and  V.  J.  Ra- 
venscroft died  without  leaving  any  chil- 
dren. 

The  bill  was  filed  in  1830,  by  Charles 
Ravenscroft  and  Louisa  Ashley,  who,  in  the 
events  that  had  happened,  claimed  to  be 
entitled  to  the  surplus  property,  against  the 
assignees,  and  prayed  for  the  accounts  of 
the  property  conveyed  under  the  deed  of 
1816,  and  of  the  monies  received  and  ap- 
plied by  the  assignees  under  the  trust  deed, 
and  that  the  surplus  monies  might  be  paid, 
and  the  unsold  property  conveyed  to  the 
plaintiffs. 


By  a  decree  made  in  the  cauBe,  in  1886; 
it  was  referred  to  the  Master  to  make  the 
inquiries  prayed  for  by  the  bill,  and  to  take 
an  account  of  the  legacies  of  the  testator. 

Three  of  the  legatees  claimed  these  lega- 
cies in  the  Master's  office.  The  evidence 
before  the  Master  relied  on  by  them  as  re- 
butting the  presumption,  arising  from  length 
of  time,  that  they  had  been  paid,  was  as  fol- 
lows : — The  deed  of  1 816.  A  very  longreport 
of  the  Master,  on  the  debts  due  firom  the 
testator,  from  which  it  appeared,  that  all  his 
real  estates  had  been  deeply  mortgaged  and 
incumbered  by  him,  and  had  been  in  the 
possession  of  the  several  mortgagees  and 
incumbrancers  firom  his  death  until  they 
had  been  paid  off;  that  the  testator  had  also 
been  largely  indebted  to  judgment  creditors 
and  others,  and  that,  from  1816  until  shortly 
before  the  filing  of  Uie  bill,  the  assignees  had 
gradually  paid  off  the  testator's  debts,  and 
settled  all  the  claims  against  his  estate. 
Several  letters  from  the  testator's  men  of 
business  and  relations  in  the  West  Indies, 
to  his  relations  in  this  country,  extending 
over  a  period  of  six  or  seven  years  after  his 
death,  firom  which  it  appeared  that  the  tes- 
tator's affairs  had  been  left  in  a  state  of  the 
greatest  complication  and  embarrassment, 
and  that,  whatever  personal  property  may 
have  come  to  the  hands  of  his  executor  in 
the  West  Indies,  was  probably  absorbed  by 
the  testator's  debts. 

The  Master,  by  his  report,  dated  De- 
cember 1843,  found  that  more  than  forty 
years  having  elapsed  between  the  death  of  the 
testator  and  the  filing  of  the  bill,  the  legacies 
must  be  presumed  to  have  been  satisfied, 
and  that  nothing  was  then  payable  to  the 
aforesaid  legatees,  out  of  the  real  and  per- 
sonal estate  of  the  testator. 

To  this  report  exceptions  were  taken  by 
the  three  legatees. 

Mr,  Russell  and  Mr,  ShadweU,  for  the 
exceptions,  contended,  that  under  the  cir- 
cumstances mentioned  in  the  statement  of 
the  case,  all  presumption  of  payment  of  the 
legacies  was  excluded. 

Mr,  Wigram,  Mr,  Lee,  and  Mr,  Hall, 
for  the  report,  contended,  that  firom  the 
length  of  time  which  had  elapsed,  a  presump- 
tion of  payment  arose,  and  that  at  any  rate 
under  the  3  &  4  Will.  4.  c.  27.  s.  40,  the 
legatees  were  barred.     They  cited — 
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Stemdale  v.  Hankinsan,  1  Sim.  393. 
LordSL  John  v.  Boughton,  9  Sim.  219; 
8.C.  7  Law  J.  Rep.  (n.s.)  Chanc.  208. 
Freeman  v.  Maifes,  1  Ad.  &  £1.  339. 

Mr,  Youngct  for  the  assignees. 

Knight  Bruck,  V.C. — This  is  a  suit 
mstituted  to  carry  out  the  trusts  of  a  deed, 
dated  in  April  1816.     The  trusts  of  this 
deed  are,  that  the  monies  received  under  it 
should  be  applied,  after  certain  charges  and 
payments  therein  mentioned,  for  the  pay-> 
ment  of  all  other  the  lawfiil  charges  and 
incumbrances  upon  the  estates  and  property 
to   be   sold  according  to  their  order  and 
lawful  priority  ;'*  and  to  pay  over  the  residue 
to  the  parties  of  the  second  part,  according 
to  their  respective  rights.    I  am  of  opinion, 
that  the  legacies  come  within  the  term,  *'  law- 
ful charges  and  incumlfrances."     Still  such 
a  time  may  have  elapsed,  such  a  state  of  cir- 
cumstances may  have  existed,  as  that,  at  that 
time,  there  were  no  legacies  to  pay,  in  which 
case  they  would  of  course  be  excluded  from 
the  term  "  charges  and  incumbrances."  The 
first  question,  therefore,  which  arises  is,  is 
there  ground  for  coming  to  a  conclusion,  or 
for  a  presumption  that  the  legacies  at  this 
period  were  satisfied?    The  testator  died  in 
1789,    in    great    embarrassment.      There 
was  a  great  doubt  whether  his  debts  would 
ever  be   fully  paid,   and  mortgagees  and 
incumbrancers  were  in  possession  of  all  his 
real  estates,  and  their  rights  had  of  course 
priority  over  all  persons  interested  in  the 
equity  of  redemption.    Now,  looking  to  the 
state  of  things  which  existed  at  the  death  of 
the  testator,  and  from  his  death  to  the  date 
of  the  deed  of  1816,  and  not  forgetting  the 
contents  of  that  deed,  I  think  it  is  contrary 
to  all  probability,  to  all  reasonable  belief, 
that  the  legacies  had  then  been  paid,  and 
that  it  would  have  been  a  miscarriage  in 
Judge  or  jury,  to  presume  their  payment 
at  ihis  time  from  Uie  mere  lapse  of  time. 
The  presumption,  in  £eu2t  and  in  law,  is,  that 
up  to  April  1816,  these  legacies  had  not 
been  paid.     In  April  1816,  there  was  no 
bar  by  statute.      Grenerally  speaking,  the 
lapse  of  time  affords  a  ground  for  presump* 
tion  of  payment,  but  this  presumption  is 
liable  to  be  rebutted  by  circumstances,  and, 
in  my  opinion,  has  been  so  rebutted  by  the 
circumstances  of  this  case. 


It  appears,  then,  that  in  law  and  in 
fact,  the  legacies  were  due  in  1816,  and 
that  their  payment  was  provided  for  by 
the  trust  deed,  the  trusts  of  which  have 
been  decreed  to  be  executed  by  this  Court. 
I  give  no  opinion  on  the  statute ;  for, 
considering  the  nature  of  the  suit,  and 
the  time  it  was  instituted,  I  think  the  sta- 
tute does  not  apply.  I  think,  that,  con- 
sidering the  state  of  circumstances  in  1816, 
and  from  that  period  to  the  present,  there 
is  no  probability  or  presmnption  that  the 
legacies  have  been  paid  since  1816.  Having 
regard  to  the  deed  of  1816,  and  all  the  facts 
of  the  case,  and  the  evidence  adduced,  I  am 
of  opinion,  that  there  is  nothing  to  warrant 
the  presumption  of  the  payment  or  satisfac- 
tion of  the  legacies. 

The  Master  must  review  his  report,  with- 
out prejudice  to  the  introduction  of  any 
fresh  evidence,  shewing  or  tending  to  shew 
that  the  legacies  have  been  paid. 


»- ALLEN  V,  ALDRID0B,in  re  WARD. 


M.R. 

1843. 
Dec.  29. 

1844. 
Feb.  19. 

Solicitor— Stat.  6  4-7  Vict.  c.  IZ— Con- 
struction—  Taxation — Steward  of  Manor. 

The  hill  of  fees  and  charges  of  a  steward 
of  a  manor,  who  is  a  solicitor,  but  is  employ- 
ed only  for  the  purpose  for  preparing  a 
surrender,  admittance,  ^c.  of  a  purchaser  to 
lands  holden  of  the  manor  in  his  character 
of  steward,  is  not  taxable  under  the  Act 
6^7  Vict.  c.  73. 

The  act  does  n^oi  confer  the  right  to  tax 
every  bill  of  a  solicitor,  for  all  kinds  of  em- 
playmeni  in  which  he  may  at  any  time  be 
engaged. 

Although  a  biUmay  be  directed  to  be  taxed, 
where  no  part  of  the  business  was  transacted 
in  any  court  of  law  or  equity,  still  such  busi- 
ness must  be  connected  with  the  profession  of 
an  attorney  or  solicitor — business  in  which 
the  attorney  or  solicitor  was  employed  because 
he  was  such,  or  in  which  he  would  not  have 
been  employed  if  he  had  not  been  an  attorney 
or  solicitor. 

This  was  an  application  on  the  petition  of 
the  plaintiffs  and  defendants  in  the  cause,  ft>f 
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taxation  of  the  bill  of  fees  and  charges  of  a 
person  named  Ward,  who  was  steward  of  the 
manor  of  Cookham,  and  also  a  solicitor 
practising  at  Maidenhead.  A  contract  hav-> 
ing  been  entered  into  for  ihe  sale  of  certain 
copyhold  hereditaments,  holden  of  the  manor 
of  Cookham,  a  special  court  was  held  on  the 
14th  of  July  1843,  to  take  the  necessary 
surrender  and  admissions  for  vesting  the 
copyholds  in  the  purchaser,  when  Mr.  Ward 
produced  his  bill  of  fees  for  the  business 
about  to  be  done,  amounting  to  742. 168.  2d., 
which,  afler  strong  remonstrances  with  Mr. 
Ward,  on  the  part  of  the  solicitors  of  the 
parties,  on  account  of  the  exorbitancy  of 
many  of  the  charges  therein  contained,  was 
paid,  Mr.  Ward  refusing  to  accept  a  smaller 
sum,  or  to  allow  the  business  to  be  transacted 
until  the  amount  of  his  bill  had  been  satis- 
fied. From  the  evidence  adduced  in  sup- 
port of  the  petition,  several  of  the  charges 
contained  in  the  steward's  bill  of  fees  ap- 
peared to  be  excessive  and  improper. 

By  the  37th  section  of  the  act,  6  &  7  Vict, 
c.  73,  it  is  provided,  that  no  attorney  or 
solicitor  shaU  commence  or  maintain  any 
action  or  suit  for  the  recovery  of  any  fees, 
charges  or  disbursements  for  any  business 
done  by  such  attorney  or  solicitor,  until  the 
expiration  of  one  month  after  such  attorney 
or  solicitor  shall  have  delivered  to  the  party 
to  be  charged  therewith,  a  bill  of  such  fees, 
&c.,  and  tibat  upon  application  of  the  party 
chargeable  by  such  bill  within  such  month, 
the  Lord  Chancellor  or  Master  of  the  Rolls 
may  refer  such  bill,  and  the  demand  of  such 
attorney  or  solicitor,  to  the  proper  officer  to 
be  taxed,  in  case  the  business  shall  have 
been  transacted  in  the  High  Court  of  Chan- 
cery, or  in  any  other  court  of  equity,  or  in  any 
matter  of  bankruptcy  or  lunacy,  or  in  case 
no  part  of  such  business  shall  have  been 
transacted  in  any  court  of  law  or  equity. 

Mr.  Pemberton  Leigh  and  Mr.  Stinton, 
in  support  of  the  petition. — The  37th  sec- 
tion contains  very  comprehensive  words. 
The  act  does  not  require  that  any  part  of 
the  business  shall  be  transacted  in  any  court 
of  law  or  equity ;  but  the  party  in  the  present 
case  acted  as  the  steward  of  the  manor,  and 
was  also  an  attorney  and  solicitor,  and  the 
fees  received  were  in  respect  of  law  business 
done  by  him.  The  present  is  not  the  case 
of  a  person  taking  out  his  annual  certificate 
as  a  conveyancer,  and  practising  as  such, 


not  being  a  solicitor.  In  Rawes  ▼.  Rawes  ( 1 ), 
the  steward  of  the  manor,  who  was  also  a 
solicitor,  was  ordered,  on  the  petition  of  the 
lord  of  the  manor,  to  deliver  up  the  court 
rolls  to  the  receiver  in  the  cause,  and  in 
recent  times  ihe  Courts  have  frequently 
exercised  summary  jurisdiction  over  solici- 
tors— Hughes  v.  Mayre  (2). 

Mr.  Kinderstey,  contra. — This  case  is  not 
within  the  act  6  &  7  Vict  c.  78,  for  Mr. 
Ward  may  clearly  receive  the  manoiial  fees 
firom  persons  not  employing  him  as  th^ 
solicitor  for  general  purposes,  but  merely  as 
the  steward  of  the  manor ;  and  it  is  a  mere 
accident  that  he  is  a  solicitor,  the  office  of 
steward  of  a  manor  being  sometimes  fiUed 
by  members  of  the  bar,  and  very  commonly 
by  persons  not  members  of  any  profession. 
The  late  act,  2  Geo.  2.  c.  23,  had  no  refer- 
ence to  transactions  except  where  the  rela- 
tion of  attorney  and  client  subsisted.  The 
object  of  that  act  was  to  have  a  respectable 
class  of  men  to  act  as  solicitors  and  attor- 
nies,  as  appears  firom  the  2nd  section.  The 
37th  section  of  the  act,  6  &  7  Vict.  c.  73, 
applies  to  bills,  where  the  party  chargeable 
applies  for  an  order  to  tax ;  the  39th  section 
gives  to  the  cestuis  que  trust  a  right  to  tax, 
but  in  these  cases  the  relation  of  solicitor 
and  client  must  first  be  shewn  to  subsist. 
According  to  the  arguments  on  the  other 
side,  the  proctors,  who  are  officers  of  the 
Ecclesiastical  Courts,  and  have  a  right  to 
charge  certain  fees,  are  liable  to  have  their 
bills  taxed  under  the  act  of  6  &  7  Vict.  c.  73. 
The  same  observations  may  be  made  with 
reference  to  the  Lord  Chancellor's  secretary, 
who  is  entitled  to  receive  certain  fees  for  his 
own  use,  and  to  the  clerks  to  the  companies 
of  the  city  of  London,  the  business  transacted 
by  those  parties  having  reference  to  law.  The 
clerks  to  the  city  companies  are  indeed  very 
firequently  solicitors,  but  still  the  mere  acci- 
dent of  their  being  solicitors  would  afford  no 
right  to  refer  their  bills  to  the  taxing  Master 
for  taxation.  A  citizen  requiring  to  be 
admitted  to  his  fi-eedom,  might  just  as 
reasonably  say  he  will  tax  the  charges  made 
against  him  by  the  officer,  who  might  be  also 
a  solicitor,  on  the  ground  of  their  exorbi- 
tancy. It  is  clear  the  legislature  never 
intended  to  give  the  Court  jurisdiction  over 

(1)  7  Sim.  624;  8.  c.  5  Law  J.  Rep.  (n.s.)  Chtnc. 
114. 

(2)  3  Term  Rep.  275. 
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such  cases  as  those  I  have  enumerated.  The 
fees  of 'copyhold  manors,  payable  to  the 
stewards,  vary  exceedingly,  depending  on 
the  customs  existing  in  each  manor,  and 
cannot  properly  he  matters  for  adjudication 
by  a  taxing  Master,  who  would  thereby  be- 
come the  Judge  and  jury  to  determine  the 
customs  of  manors,  but  for  the  Court  of 
Queen's  Bench,  who  will  try  the  validity  of 
any  particular  custom  of  a  manor.  The 
cases  cited  on  the  other  side  have  no  appli- 
cation, being  cases  between  the  lord  of  the 
manor  and  his  steward,  who  was  a  solicitor, 
and  had  possessed  himself  of  the  title-deeds, 
the  property  of  the  lord. 

Mr.  Pemberton  Leighy  in  reply. — In  a  case 
of  this  kind,  the  petitioners  could  obtain  no 
relief  in  the  Court  of  Queen's  Bench,  because 
they  have  paid,  in  order  to  obtain  the  ad- 
mittance of  the  purchaser  to  the  copyholds, 
the  bill  of  fees  voluntarily ;  and  an  indict- 
ment will  not  lie  against  the  steward  for 
extortion.  The  act  6  &  7  Vict.  c.  73.  goes 
further  than  the  old  act  of  2  Geo.  2.  c.  23 ; 
for  it  says,  that  in  certain  cases  it  shall  not 
be  necessary  that  the  character  of  attorney 
and  client  shall  exist  between  the  parties, 
nor  that  the  business  transacted  shall  have 
relation  to  proceedings  in  courts  of  law  or 
equity;  and  if  the  act  extends  (as  is  ad- 
mitted) to  transactions  relating  to  freehold 
property,  why  should  it  not  extend  to  copy- 
holds ?  The  simple  question  is,  is  this  law 
business  transacted  by  a  solicitor?  If  it  be, 
then  the  case  comes  within  the  act.  The 
steward  acts  as  well  on  behalf  of  the  copy- 
hold tenant  as  of  the  lord,  and  has  duties 
lo  perform  towards  both,  the  tenant  having 
a  clear  interest  in  the  court  rolls  of  the 
manor.  It  is  important  to  know  what  are 
the  limits  to  which  the  act  is  to  be  restricted, 
if  it  do  not  give  jurisdiction  to  the^  Court  in 
the  present  case. 

The  Master  of  the  Rolls  (after  stating 
the  object  of  the  petition,  and  the  facts,  and 
the  material  parts  of  the  37th  section  of  the 
act),  proceeded  as  follows : — The  question 
isy  vrhether  the  charges  of  the  steward  of 
the  manor,  who  happens  to  be  a  solicitor, 
but  was  not  employed  as  a  solicitor,  and 
who  acted  on  the  occasion  in  question  only 
as  steward  of  the  manor,  are  taxable  or 
not  under  the  act.  I  consider  they  are  not 
taxable.     The  act  does  not  authorize  the 


taxation  of  every  pecuniary  demand  or  bill 
which  may  be  made  or  delivered  by  a  person 
who  is  an  attorney  or  a  solicitor,  for  every 
species  of  employment  in  which  he  may 
happen  to  be  engaged.  The  business  may 
happen  to  be  business  of  which  no  portion 
was  transacted  in  any  court  of  law  or  equity ; 
but  it  must,  in  my  opinion,  be  business  con- 
nected with  the  profession  of  an  attorney  or 
solicitor,  f .  e.  business  in  which  the  attorney 
or  solicitor  was  employed  because  he  hap- 
pened to  be  such,  or  in  which  he  would  not 
have  been  employed  if  the  relation  of  at- 
torney or  solicitor  and  client  had  not  sub- 
sisted between  him  and  his  client.  It  may, 
on  some  occasions,  be  questionable  whether 
the  business  contained  in  a  solicitor's  bill  be 
or  be  not  of  such  a  nature  as  to  make  the 
bill  taxable  under  the  act  6  &  7  Vict.  c.  73 ; 
but,  in  the  present  case,  I  see  nothing  to 
occasion  any  doubt.  The  relation  of  soli- 
citor and  client  did  not  subsist  between  the 
respondent  Ward  and  any  other  person  with 
reference  to  the  transactions  in  question.  He 
was  not  employed  by  the  petitioners,  or  any 
of  them,  because  he  was  their  solicitor,  but 
because  he  happened  to  be  the  steward  of  the 
manor.  His  bill  is  in  no  degree  a  solicitor's 
bill,  but  simply  a  bill  of  fees,  claimed  to  be 
payable  to  him  as  the  steward  of  a  manor, 
and  nothing  more.  Having,  therefore,  no 
jurisdiction  over  the  bill,  the  petition  must 
be  dismissed,  with  costs. 


In  re  becsle  and  flower, 

SOLICITORS. 


M.R. 

1843. 
Dec.  22. 

1844. 
Feb.  19. 

Solicitor  and  Client —  Taxation  of  BUI — 
Statute  6^7  Vict.  c.  73. 

After  payment  of  a  bill  of  costs,  an  order 
for  taxation  is  not  to  be  obtained  as  of  course^ 
even  by  a  party  liable  to  pay  the  same. 

By  virtue  of  the  act  6  4r  7  Vict.  c.  73, 
any  party  entitled  to  an  order  to  tax  a  bill 
of  costs,  may  obtain  it  as  of  course,  and 
without  special  directions,  within  one  month 
after  its  delivery,  and  with  such  special 
directions  as  the  Court  may  impose,  after  the 
expiration  of  one  month  from  the  delivery, 
but  not  after  verdict,  writ  of  inquiry,  or 
payment.     In  such   cases  a  special  order, 
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made  on  special  eircumsianees  proved  to  the 
eatisf action  of  the  Court,  is  requisite. 

Payment  of  a  hill  of  costs^hy  a  mere 
volunteer  under  no  previous  liability,  gives  no 
right  to  him  to  obtain  an  order  to  tax  the  bill. 

In  January  1843,  a  deed  was  made  for 
the  benefit  of  the  creditors  of  Richard  George 
Whatley,  between  that  person  of  the  first 
part,  Messrs.  Becke  &  F16wer,  solicitors,  as 
trustees  for  themselves  and  the  rest  of  the 
creditors  of  R.  G.  Whatley,  of  the  second 
part,  and  the  several  persons  creditors  of  R. 
G.  Whatley,  whose  names  and  seals  were 
thereunto  subscribed,  of  the  third  part.  The 
deed  was  prepared  and  engrossed  by  Messrs. 
Becke  8c  Flower,  but  not  as  the  solicitors 
or  agents  of  R.  G.  Whatley,  or  of  any  other 
particular  person.  In  the  month  of  June 
1843,  Robert  Heane  was  duly  appointed 
the  assignee  of  the  estate  and  effects  of  R. 
G.  Whadey,  on  his  taking  the  benefit  of  the 
act  passed  for  the  relief  of  insolvent  debtors. 
A  correspondence  ensued  between  the  soli- 
citor of  R.  Heane  and  Messrs.  Becke  & 
Flower,  which  resulted  in  the  latter  sending 
to  the  former,  on  the  15th  of  August  1843, 
a  bill  of  costs,  headed,  **  In  the  matter  of 
R.  G.  Whatley's  trust.  Messrs.  Becke  & 
Flower's  charges."  A  considerable  demur 
was  made  to  the  payment  of  the  whole 
amount  of  the  bill  by  R.  Heane's  solicitor, 
but  Messrs.  Becke  &  Flower  declined  to 
reduce  the  amount  of  their  demand.  On 
the  8th  of  November  1843,  the  solicitor  of 
R.  Heane,  by  letter,  stated  to  Messrs.  Becke 

6  Flower,  that  as  he  was  desirous  of  ar- 
ranging the  affairs  of  the  insolvent  at  the 
least  possible  expense,  he  proposed  paying 
the  bill  of  costs,  and  forthwith  making  an 
application  to  the  Court,  under  the  act  6  & 

7  Vict.  c.  73,  for  a  reference  to  tax  the  same. 
Accordingly,  on  the  10th  of  November,  the 
solicitor  of  R.  Heane  paid  the  amount  of 
the  bill  under  protest ;  but  before  payment 
Messrs.  Becke  &  Flower  informed  him  that, 
in  their  opinion,  he  could  not  obtain  an 
order  to  tax  the  bill.  On  the  16th  of  No- 
vember an  order  was  obtained  as  of  course 
on  behalf  of  R.  Heane,  directing  the  taxa- 
tion of  the  bill,  whereupon  Messrs.  Becke 
dc  Flower  presented  their  petition  seeking 
to  discharge  that  order. 

The  affidavit,  in  support  of  the  petition, 
after  setting  forth  the  above  facts,  stated, 


that  the  business  referred  to  in  the  bill  of 
costs  was  not  transacted  by  the  petitioners 
as  solicitors,  attomies,  or  agents  of  any 
person  or  persons  whomsoever;  and  that, 
although  the  creditors*  deed  provided  for 
payment  of  the  bill  of  costs,  the  petitioners 
had  no  claim  or  demand  against  R.  Heane 
in  respect  thereof;  and  that  no  person  was 
chargeable  therewith,  nor  was  the  bill  of 
costs  delivered  to  any  person  who  could  be 
charged  therewith. 

Mr,  Pemberton  Leigh,  in  support  of  the 
petition. — The  order  in  this  case  was  ob- 
tained as  of  course,  by  Heane,  the  assignee 
of  Whatley,  who  has  never  been  sought  by 
Messrs.  Becke  &  Flower  to  be  made  liable 
to  pay  the  bill  of  costs,  Messrs.  Becke  & 
Flower  being  the  solicitors  who  prepared  the 
deed  of  assignment,  and  acted  as  the  trustees 
named  therein,  but  not  as  the  solicitors  of 
any  particular  party ;  the  creditors  therefore, 
who  took  the  benefit  of  the  deed,  were  the 
cestuis  que  trust  (if  any  such  exist  in  this 
case),  and  yet  the  order  to  tax  is  obtained 
by  the  assignee,  Heane,  who  never  was  the 
client  of  Messrs.  Becke  &  Flower.  Then 
the  38th  section  of  the  act  6  &  7  Vict,  c.  73. 
has  no  application,  for  the  bill  in  question 
was  not  a  bill  delivered  by  a  solicitor  to  his 
client,  and  there  was  no  "  party  chargeable*' 
with  it ;  the  words,  "  such  bill,"  contained 
in  that  section,  having  reference  to  bills  of 
costs  delivered  by  a  solicitor  to  his  client, 
to  which  only  the  37th  section  applies.  If 
the  case  be  within  the  statute  6  &  7  Vict, 
c.  73,  it  can  only  be  within  the  37th  section, 
and  therefore  the  subject  of  a  special  ap- 
plication to  the  Court.  Next,  the  rules  of 
taxation  cannot  be  applicable  to  a  case 
where  no  client  appears,  which  is,  in  fact, 
the  present  case. 

Mr,  Craig,  contra. — The  rules  of  court, 
which  were  in  foxce  previously  to  the  act  oJf 
6  &  7  Vict.  c.  73.  coming  into  operation, 
do  not  apply  to  the  present  case,  but  the 
38th  section  of  that  act  gives  the  Court 
jurisdiction,  the  right  to  a  taxation  resulting 
not  from  the  original  relation  between  the 
parties,  but  from  the  circumstance  of  the  bill 
having  been  paid  by  Heane,  who  is  a  person 
not  chargeable  with  the  payment  thereof. 
Heane*s  right  to  tax  the  bill,  rests  on  the  cir- 
cumstance of  his  having  paid  it  under  the  38th 
section,  and  the  business  must  have  been 
transacted  by  the  petitioners  as  solicitors 
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for  themselves  and  the  other  parties  to  the 
deed  of  assignment ;  the  bill  contained  the 
ordinary  solicitor's  chains,  and  not  merely 
the  expenses  incurred  by  them  as  the  trus- 
tees named  in  that  deed.  Heane's  title  to 
tax  the  bill  of  costs  did  not  arise  until  he 
had  paid  the  same,  "which  was  on  the  10th  of 
November  1843,  the  order  to  tax  bearing 
date  the  16th  of  that  month,  the  solicitor 
of  Heane  having  previously,  and  on  the  8th 
of  November,  stated  to  Messrs.  Becke  8e 
Flower  his  intention  to  obtain  an  order  to 
tax  the  bill. 

The  Master  of  the  Rolls. — This  is  the 
petition  of  two  solicitors,  seeking  to  discharge 
an  order  obtained  as  of  course  for  the  tax-> 
ation  of  a  bill  of  costs,  which  had  been  pre- 
viously paid  by  a  person  who  was  under  no 
liability  to  pay  the  same.  In  support  of  the 
petition,  two  objections  were  iu:ged :  first, 
that  the  order  was  obtained  after  the  lapse 
of  a  period  of  three  months  from  the  date 
of  the  delivery  of  the  bill,  and  without  any 
special  circumstances  having  been  adduced 
in  support  of  the  order ;  secondly,  that  the 
order  was  obtained  by  a  mere  volunteer,  who, 
being  under  no  liability,  paid  the  bill.  After 
payment  of  a  bill  of  costs,  an  order  for  its 
taxation  cannot  be  obtained  as  of  course, 
even  by  a  party  who  is  liable  to  pay  the  same : 
such  an  order,  however,  may  be  obtained  as  of 
course,  within  one  month  after  the  delivery  of 
the  bill,  and  with  such  special  directions  as 
the  Court  may  order  to  be  imposed  after  one 
month's  time  has  expired  from  the  delivery 
of  the  bill,  but  not  after  verdict,  writ  of  in- 
quiry, or  payment :  in  those  cases,  special 
circumstances  must  be  adduced  to  entitle  an 
applicant  to  an  order  to  tax.  This  order 
must,  therefore,  be  discharged,  and  with 
costs,  on  the  first  objection ;  having  been 
obtained,  as  of  course,  after  payment,  and 
after  the  lapse  of  one  month  from  the  date  of 
its  delivery.  Under  these  circumstances,  it 
is  unnecessary  to  give  any  opinion  on  the 
second  objection  raised  in  behalf  of  the  peti- 
tioners :  I  may,  however,  add,  that  payment 
of  a  bill  of  costs  by  a  volunteer,  under  no 
previous  liability  to  pay  the  same,  cannot 
give  any  right  to  tax  the  bill. 

Order  discharged,  tviik  costs. 
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EDWAED  DOWNES,  THO- 
GAMLEN,    AND    C.    D. 
SOLICITORS. 

Solicitor  and  Client — Taxation  of  Bill — 
Trustee  and  Cestui  que  trust — Construction 
of  Stat.  6^7  Vict.  c.  73. 

Where  a  party  interested  in  the  estate  out 
of  which  a  bill  of  costs  has  been  paid  by  a 
trustee,  applies  for  an  order  to  tax  the  same, 
he  must  proceed  under  the  4lst  section  of  the 
act  6  ^  7  Vict.  c.  73;  but  where  the  bill 
has  not  been  paid,  he  must  proceed  under 
the  37th  section.  The  Court  cannot,  under 
the  acte  ^  7  Vict.  c.  73,  direct  a  bill  to  be 
taxed  against  the  solicitor,  if  it  has  been 
paid  more  than  twelve  months;  but  there  is 
nothing  in  the  act  to  prevent  the  Court  order^ 
ing  a  taxation  as  between  the  trustee  and 
cestuis  que  trust,  of  a  bill  of  costs  containing 
improper  payments,  where  the  trustee  has 
neglected  to  procure  in  due  time  a  taxation 
thereof. 

The  expression  *^such  bill  as  aforesaid," 
in  the  41st  section,  does  not  mean  "such  bill 
as  is  hereinbefore  mentioned  to  have  been 
taxed  and  settled,"  mentioned  in  the  section 
immediately  preceding ;  nor  is  it  confined  to 
such  bill  as,  under  the  provisions  of  the  act, 
is  sought  to  be  taxed  by  a  party  directly 
chargeable  therewith. 

Semble —  Where  a  solicitor^ s  bill  has  been 
paid  by  a.  trustee,  the  cestuis  que  trust  are 
entitled  i&  ask  for  a  reference  for  taxation 
of  the  biU  against  the  solicitor  at  any  time 
within  twelve  months  after  payment  thereof, 
but  not  afterwards,  although  the  cestuis  que 
trust  had  no  knowledge  of  the  payment  until 
after  the  twelve  months  had  expired. 

The  application  in  this  case  was  made  on 
behalf  of  certain  persons  beneficially  inter- 
ested  in  the  estate  of  John  Bullock,  deceased, 
for  the  taxation  of  nine  several  bills  of  costs, 
which  had  been  paid  by  the  executors  and 
trustees  named  in  his  will.  The  only  bill  on 
which  any  question  arose  was  one  amounting 
to  249Z.  14^.  4d.,  which,  according  to  the 
evidence  adduced,  the  Court  thought  must 
be  deemed  to  have  been  paid  on  the  2nd  of 
May  1842.  This  being  more  than  twelve 
months  previously  to  the  date  of  the  petition, 
the  point  to  be  decided  was,  whether  that 
bill  was,  under  the  act  6  &  7  'Vict  c.  73, 
liable  to  taxation.     The  petitioners  had  no 
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notice  of  the  payment  of  that  bill  until  after 
the  expiration  of  twelve  months  from  the 
date  of  its  payment. 

Mr,  G.  Turner  and  Mr.  Piggotty  for  the 
petitioners,  contended,  that  the  d9th  section 
of  the  act  6  &  7  Vict.  c.  73.  gave  the  Court, 
in  a  case  like  the  present,  power  to  refer 
the  bill  to  the  Master  for  taxation;  that 
payment  of  a  bill  for  a  period  of  more  than 
twelve  months  before  application,  did  not, 
under  the  41  st  section,  which  must  bear  a 
limited  construction,  deprive  a  party  of  the 
right  to  a  reference  for  taxation,  for  the 
37th  section  conferred  a  right  of  taxation 
after  twelve  months,  if  special  circumstances 
were  proved  to  the  Court ;  that  the  expres- 
sion *'any  such  bill  as  aforesaid,"  found  in 
the  41st  section,  had  reference  to  the  bills 
mentioned  in  the  section  immediately  pre- 
ceding the  40th  section,  being  bills  previously 
taxed  and  settled ;  that  the  expression  "any 
such  bill  as  aforesaid,"  found  in  the  41st 
section,  had  reference  only  to  bills  sought 
to  be  taxed  by  persons  immediately  charge- 
able therewith,  and  not  to  bills  sought  to  be 
taxed  by  cestuis  que  trust  in  the  situation 
of  the  present  petitioners,  who  might  have 
received  no  notice  of  payment  (as  was  the 
&ct  in  the  present  case)  until  some  time 
after  the  lapse  of  twelve  months  from  the 
date  of  payment. 

Mr.  Kindersiley^  contr^,  contended,  that 
the  proviso  contained  in  the  41st  section 
was  absolute,  and  not  subject  to  any  quali- 
fication ;  that  the  37th  section  had  reference 
exclusively  to  unpaid  bills,  which  were  made 
taxable  at  any  time  within  twelve  months 
from  the  date  of  their  delivery,  with  such 
directions  as  the  Court  should  think  proper, 
but  after  twelve  months  no  reference  was  to 
be  directed,  except  under  special  circum- 
stances, to  be  proved  to  the  satisfaction  of 
the  Court ;  that  the  38th  and  39th  sections 
only  conferred  on  third  persons  powers 
similar  to  those  to  which  parties  chargeable 
were  entitled. 

The  MASTkR  of  the  Rolls,  after  staUng 
the  facts,  proceeded  to  say,  that  where  a 
party,  interested  in  the  estate  out  of  which 
a  bill  of  costs  has  been  paid  by  a  trustee, 
applies  for  an  order  to  tax  the  same,  he 
must  proceed  under  the  41st  section  of  the 
act  6  &  7  Vict.  c.  73 ;  but  where  the  bill 
has  not  been  paid,  he  must  proceed  under 


the  37th  section  :  that  the  37th  section  had 
reference  solely  to  unpaid  bills;  and  that 
paid  bills  woidd  not  be  liable  to  taxation 
under  the  act,  were  it  not  for  the  41st  sec- 
tion :  that  Mr.  Justice  Patteson,  in  the  case 
of  Binns  v.  Hey  (1),  had  stated  that  he 
considered  the  true  construction  of  the  4l8t 
section  to  be,  that  wherever  the  act  applied, 
the  Court  could  not  send  a  bill  for  taxation 
if  it  had  been  paid  more  than  twelve  months 
in  any  case :  that  he  (the  Master  of  the 
Rolls)  concurred  with  Mr.  Justice  Patteson's 
opinion,  subject  to  the  qualification,  that 
although  in  this  court  the  bill  could  not  be 
directed  to  be  taxed  as  against  the  solicitor 
himself,  if  twelve  months  had  expired  since 
the  payment  thereof,  still,  if  a  trustee  or 
executor  had  improperly  paid  a  solicitor's 
bill,  and  neglect^  to  procure  in  due  time  a 
taxation  thereof,  there  was  nothing  in  the 
act  to  preclude  that  Court  (when  asked  to 
disallow  the  whole  or  a  part  of  a  payment 
made  by  a  trustee  or  executor)  from  ascer- 
taining, by  means  of  taxation,  what  was  the 
proper  amount  to  be  allowed  to  such  trustee 
or  executor  in  respect  of  his  pajrment :  that 
the  expression  "  any  such  biU  as  aforesaid,'* 
found  in  the  41st  section,  could  not  have 
been  intended  to  mean  only  '*  such  bill  as  is 
hereinbefore  mentioned  to  have  been  taxed 
and  settled,"  or  ''such  bill  as,  under  the 
provisions  of  this  act,  is  sought  to  be  taxed 
by  a  party  directly  chargeable  with  such 
bill."  His  Lordship  then  proceeded  to  ob- 
serve, that  before  the  act  came  into  operation, 
the  cestuis  que  trusty  out  of  whose  property 
a  solicitor's  bill  was  to  be  paid,  could  not 
procure  such  bill  to  be  taxed  directly  against 
the  solicitor,  but  they  might  object  to  and 
impeach  any  improper  or  extravagant  pay- 
ment made  by  their  trustee  in  discharge  of 
the  solicitor's  bill,  and,  as  against  their 
trustee,  might  cause  the  bill  to  be  referred 
for  taxation ;  and  that  under  the  act,  every 
remedy  which  cestuis  que  trus^  had  against 
their  trustee  continued ;  and  that  they  were, 
in  addition,  entitled  to  ask  for  a  reference  for 
taxation  of  the  solicitor's  bill  directly  against 
the  solicitor,  at  any  time  before  the  bill  was 
paid,  or  witUn  twelve  months  after  payment, 
if  special  circumstances  be  adduced. 

Order  to  tax  the  bill  of  costs  paid  on  the 
2nd  of  May  1 842  refused,  without  costs. 

(1)  13  Law  J.  Rep.  (n.s.)  Q.B.  28;  and  see  In 
re  Lees,  ante,  p.  161. 
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Solicitor  and  CUent-^-Act  6^7  Vict, 
e.  73. — Taxation  of  BUl^Paymeni  by  Pro- 
missory  Note — Time, 

In  the  case  of  a  petition  presented  for  a 
reference  to  tax  a  solicitor's  bill  of  costs,  the 
application  must  be  considered  as  made,  at  the 
latest,  at  the  time  when  the  petition  is  an- 
swered  by  the  secretary,  and  not  at  the  time 
of  iis  service  on  the  respondent.  If  by  neglect 
of  the  office,  the  petition  be  not  answered 
on  the  day  it  ought  to  have  been,  the  applica- 
turn  may  he  considered  as  of  an  earlier  date. 

If  a  promissory  note  be  given  by  a  debtor 
to  his  creditor,  the  debt  may  be  considered  as 
actually  paid,  if  the  creditor  at  the  time  of 
receiving  the  note  has  agreed  to  take  it  in 
payment  of  the  debt,  and  to  take  on  himself 
the  risk  of  the  note  not  being  paid,  or  if, 
from  the  conduct  of  the  creditor,  or  special 
circumstances  of  the  case,  such  an  agreement 
is  legally  to  be  impHed;  but  in  the  absence 
of  any  special  circumstances,  the  receipt  of 
the  note  by  the  creditor  is  nothing  more  than 
the  giving  to  the  creditor  extended  credit. 

Where  a  bill  of  costs  has  been  paid,  and 
no  undue  pressure  has  been  resorted  to  (a 
settlement  having  been  come  to  satisfactory 
both  to  solicitor  and  client  J,  the  bill  ought 
not  to  be  afUrwards  re-opened  for  taxation, 
nnless  some  gross  fraud  practised  upon  the 
party  paying  the  bill  comes  to  light. 

Where  items  in  a  bill  of  costs  can  be 
reasonably  explained  to  be  bonft  fide  charges 
for  business  done,  and  expenses  fairly  in- 
curred in  the  service  of  the  client,  and  the 
biU  is  paid,  and  afterwards  sought  to  be 
taxed,  the  Court  wiU  consider  whether  the 
husinesswas  doneforthe  benefit  of  the  client; 
and  if  the  Court  be  of  opinion  it  was  done 
for  his  benefit,  it  wiU  aUow  the  charges  as 
proper  items,  and  not  open  the  biU. 

Where  there  are  overcharges  in  a  bill  of 
costs,  which  it  may  be  fairly  concluded  the 
client  would  not  have  paid  had  he  not  trusted 
to  their  being  proper,  the  Court  will,  after 
payment,  direct  taxation  of  the  bill,  especially 
where  the  payment  takes  place  pending  the 
relationship  of  soUdtor  and  client. 

In  a  case  where  allegations  were  made  in 
a  petition,  and  left  in  doubt,  no  costs  were 

New  Series,  XIII.^Chanc. 


given  on  either  side,   with  respect  to  the 
affidavits  filed  relative  thereto. 

On  the  3rd  of  November  1842,  a  client 
gave  his  promissory  note  to  his  solicitor  in 
payment  of  a  biU  of  costs  previously  deli' 
vei'ed ;  the  note  was  honoured  and  paid  on 
the  \7th  of  the  same  month.  On  the  \5th 
of  November  1843,  the  client  presented  his 
petition,  praying  an  order  for  taxation  of 
the  biU.  The  petition  was  answered  on  the 
I6th  of  November  for  the  next  petition  day, 
the  24th,  and  served  on  the  21st  of  that 
month : — Held,  that  the  bill  was  to  be  consi- 
dered as  paid  on  the  \^th  of  November  1842  ; 
and  that  the  application  for  an  order  for 
taxation  was  to  be  deemed  to  have  been  made 
on  the  16th  of  November  1843,  and  that, 
tJierefore,  the  bill  was  taxable  under  the 
4:1st  section  of  the  statute  6  <$-  7  Vict.  c.  73. 

This  was  a  petition  praying  taxation  of  a 
solidtor's  bill  of  costs,  by  a  party  formerly 
his  client. 

It  appeared  that  the  bill  of  costs,  amount- 
ing to  the  sum  of  135^.  2s.  Sd.,  was  deli- 
vered to  the  petitioner,  and  payment  thereof 
demanded  on  the  1 4th  of  October  1 842.  On 
the  3rd  of  November  1842,  the  petitioner 
gave  his  promissory  note  to  the  respondent 
for  the  amount  of  the  bill,  payable  within 
fourteen  days;  and  on  the  17th  of  that 
month  the  promissory  note  was  paid.  The 
petition  was  left,  by  the  petitioner's  solicitor, 
at  the  secretary's  office,  on  the  15th  of 
November  1843.  On  the  16th  of  November 
1 843,  the  usual  order,  directing  all  parties 
to  attend  the  Court  on  the  next  petition 
day,  and  notice  thereof  to  be  given,  was 
written  opposite  the  prayer  of  the  petition 
in  the  usual  way,  and  signed  by  the  secre- 
tary. The  next  petition  day  was  the  24th 
of  November  1843 ;  and  the  petition  was 
served  on  the  respondent  on  the  21st  of  that 
month. 

Three  questions  arose  for  discussion :  the 
first  had  reference  to  the  time  when  the  bill 
ought  to  be  considered  to  have  been  paid ; 
the  second  question  was,  as  to  the  particular 
time  when  tiie  petitioner  made  his  applica- 
tion for  the  order  of  reference  for  taxation, 
under  the  act  of  parliament  6  &  7  Vict.  c.  73 ; 
and  the  third  question  was,  whether,  in  case 
the  Court  should  decide  that  the  application 
to  tax  the  bill  was  made  within  twelve 
calendar  months  from  the  date  of  payment, 
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the  case  was  one  in  which  the  special  cir- 
cumstances adduced  rendered  a  taxation 
proper. 

Mr.  Kindersley  and  Mr,  G.  Turner  con- 
tended, first,  that  the  41st  section  did  not 
depriye  a  client  in  all  cases  of  the  right  to 
a  taxation  of  his  solicitor's  hill  of  costs, 
although  payment  of  it  had  been  made  more 
than  twelve  calendar  months  before  the  date 
of  the  application  to  tax — Horlock  v.  Smith 
(1) ;  that  it  would  be  difficult  to  say,  that 
because  one  day  more  than  twelve  calendar 
months  had  elapsed  since  payment  before 
application  was  made  for  taxation,  the  client 
had  come  too  late  ;  that  the  Court  possessed 
a  general  jurisdiction  over  its  officers,  and 
had  power  in  a  case  of  fraud,  or  other 
special  circumstances,  of  directing  a  solici- 
tor's bill  to  be  taxed,  notwithstanding  twelve 
calendar  months  had  expired  since  payment ; 
and  that  the  41st  section  had  reference  to 
bills  mentioned  in  the  40th  section,  viz. 
bills  "  taxed  and  settled."  Secondly,  that 
the  payment  of  the  bill  of  costs  did  not  take 
place  till  afler  satisfaction  of  the  promissory 
note,  by  payment  of  its  amount,  viz.  on  the 
17th  of  November  1842,  inasmuch  as  it  was 
impossible  to  say  that  a  mere  promise  to  pay 
was  identical  with  actual  payment ;  for  the 
contract  to  pay  the  bill  remained  between 
the  parties,  although  the  promissory  note 
had  been  given.  Thirdly,  that  the  applica- 
tion for  the  reference  was  made  on  the  day 
on  which  the  petition  was  presented  to  the 
Court,  or,  at  all  events,  on  the  day  on  which 
the  direction  was  given,  in  writing,  on  the 
face  of  the  petition,  by  the  Judge,  or  with 
his  privity  by  the  secretary,  that  all  parties 
interested  should  attend  ihe  Court  on  the 
next  petition  day,  on  the  subject  of  the 
petition;  that  three  months  of  the  year 
were  occupied  by  the  long  vacation,  during 
which  time  an  order  of  the  Court  to  tax  a 
bill  of  costs  could  not  be  obtained,  and  the 
Court  would  not  appoint  any  other  than  the 
general  petition  day  for  hearing  the  petition ; 
that  the  presenting  of  the  petition  was  similar 
to  the  fiUng  of  a  bill,  at  which  time  proceed- 
ings in  the  suit  were  considered  as  having 
commenced — Coppin  v.  Gray  (2). 

(1)2  My].  &  Cr.  495 ;  s.  c  6  Law  J.  Rep.  (n.s.) 
Chanc.  236. 

(2)  1  You.  &  Col.  CO.  205 ;  8.  c  1 1  Law  J.  Rep. 
(n.b.)  ChaDc.  105. 


Mr,  Cooper  and  Mr,  Moore,  contra, 
contended,  that  the  petitioner  had  not  ap- 
plied to  the  Court  within  twelve  calendar 
months  after  payment  of  the  bill ;  and  that, 
therefore,  under  the  41st  section,  the  Court 
had  no  power  to  order  taxation  of  the  bill ; 
that,  in  the  present  case,  by  means  of  the 
promissory  note,  which  was  duly  honoured 
and  paid,  the  biU  must  be  considered  as 
satisfied  fix)m  the  time  of  giving  the  note  ; 
that  in  In  re  Wilton  (3),  where  a  promissory 
note  and  bill  of  exchange  had  been  given  in 
October  1842,  for  36 W.  16«.,  the  balance  of 
a  bill  of  costs,  delivered  in  August  preced- 
ing, Patteson,  J.,  in  the  course  pf  his  judg- 
ment, expressed  himself  as  follows : — **  It  is 
contended,  and  my  Brother  Coltman  is  said 
to  have  held,  when  an  application  to  refer 
these  bills  for  taxation  was  made  to  him  at 
chambers,  that  payment  must  be  considered 
to  have  been  made  when  these  securities 
were  given."  In  a  subsequent  part  of  his 
judgment,  Patteson,  J.,  after  adverting  to 
the  transactions  that  occurred  in  that  case, 
ip  August  and  October  1842,  added, "  I  say 
thus  much,  assuming  that  die  41st  section 
does  not  apply,  and  that  payment  cannot 
be  said  to  have  been  made  when  the  security 
was  given :  when  I  say  this,  however,  I 
wish  it  to  be  understood,  that  I  must  not  be 
concluded  by  anything  I  say  in  this  case 
upon  that  point,  because  I  do  not  think  it 
necessary  to  determine  it,  and  I  should 
hesitate,  particularly  after  the  opinion  said 
to  have  been  expressed  by  my  Brother 
Coltman  at  chambers,  although  affidavits  of 
what  passes  there  are  not  sdways  strictly 
accurate;" — that  the  time  of  service  of  the 
petition,  being  the  2 1  st  of  November  last,  was 
the  reasonable  period  at  which  the  applica- 
tion for  the  reference  for  taxation  ought  to 
be  deemed  to  have  been  made ;  that  if  the 
proceeding  had  been  by  motion  instead  of 
petition,  the  application  in  this  case  could 
not  have  been  contended  to  have  been  made 
at  the  time  even  of  service  of  the  notice,  but 
only  at  the  time  of  the  hearing  of  the  motion 
before  the  Court. 

The  Master  of  the  Rolls,  at  the  con- 
clusion of  the  arguments,  stated  he  should 
reserve  his  judgment ;  and  that  it  was  neces- 
sary, first,  to  fix  the  respective  times  when 

(3)  18  Law  J.  Rep.  (n.s.)  Q.B.  17.  See  also 
Binns  v.  Hey,  ibid.  p.  28. 
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application  was  to  be  considered  as  having 
been  made  to  the  Court  for  a  reference  to 
tax  the  bill,  and  when  payment  was  actually 
made;  ihat  if  the  application  should  be 
held  to  have  been  made  within  twelve  cal- 
endar months  from  the  time  of  payment, 
tiien,  if  the  special  circumstances  required  it, 
taxation  of  die  bill  would  be  ordered,  but 
that  if  twelve  calendar  months  should  be 
held  to  have  elapsed  between  the  payment 
of  the  bill  and  date  of  the  application  to  tax, 
then  the  question  would  arise  on  the  con- 
stmction  of  the  act,  as  to  the  authority  of 
the  Court  to  direct  a  taxation. 

The  Master  of  the  Rolls  (after  stating 
the  &cts  of  the  case,)  proceeded  with  his  judg- 
ment, as  follows : — ^There  can  be  no  doubt 
that  the  bill  in  question  was  paid  on  the 
17th  of  November  1842,  but  the  respondent 
says,  that  it  ought  to  be  deemed  to  have 
been  paid  on  the  3rd  of  November  1842, 
when  he  received  from  the  petitioner  the 
promissory  note,  which  was  afterwards  duly 
honoured  and  paid.     Again,  the  petitioner 
says,  that  this  application  for  an  order  to 
tax  the  bill  is  not  made  on  the  day  when 
he  left  his  petition  at  the  secretary's  office, 
but  must   at  the  latest  be  held   to  have 
been  made  on  the  16th  of  November  1843, 
when  the  petition  was  answered.     On  the 
other  hand,  the  respondent  says,  that  ser- 
vice   of  the    petition    was    necessary    to 
make  the  application  effectual;  and  that, 
therefore,  the  application  ought  to  be  con- 
sidered  to  have  been  made   on   the  21st 
of  November  1843,  the  day  on  which  the 
petition   was   served  upon  him.     I   shall 
first  consider  the  time  when  the  application 
for  a  reference  was  made.     Any  party  de- 
sirous to  have  a  matter  heard  on  petition, 
leaves  his  petition  at  the  secretary's  office. 
The  secretary  makes  an  entry  in  his  book, 
of  the  cause  or  matter  in  which  the  petition 
is  presented,  and  writes  upon  the  petition 
itself  the  usual  order  for  the  parties  to 
attend  on  the  day  appointed  for  the  hearing 
of  petitions,  and  for  notice  to  be  given. 
The  petition  is,  from  the  time  when  such 
order  is  made,  a  regular  proceeding  in  court, 
in  which  affidavits  can  be  made ;  and  any 
party   interested    in    inquiring  whether  a 
petition  in  the  matter  has  been  presented, 
may  ascertain  the  fact  by  application  to  the 
secretary.  Previously  to  the  time  appointed 


for  the  hearing,  and  before  the  petition  can 
be  set  down  to  be  heard,  a  copy  of  it  must 
be  left  for  the  perusal  of  the  Judge  who  is 
to  hear  it,  and  the  petition  itself  must  be 
filed  before  any  order  made  upon  it  is  passed. 
Such  being  the  course  of  proceeding,  I  am 
of  opinion,  that  the  application  for  the  pur- 
pose stated  and  prayed  by  the  petition,  must 
be  considered  as  made,  at  the  latest,  at  the 
time  when  the  order  appointing  the  hearing 
of  the  petition  is  signed,  either  by  the  Judge 
to  whom  the  petition  is  addressed,  or  by 
his  officer  acting  under  his  directions.  If 
it  should  happen  that  a  petition  was  duly 
brought  to  the  office,  and  without  any  de- 
fetult  of  the  petitioner,  and  by  some  accident 
or  neglect  in  the  office,  the  order  was  not 
made  at  the  time  when  it  ought  to  have  been 
made,  the  application  might  be  considered 
as  made  even  before  the  answer  or  order 
for  the  attendance  was  signed ;  but  no  such 
question  arises  here.  The  petition  was  in 
this  case  duly  answered,  and  I  must  con- 
sider that  the  application  for  a  reference  to 
tax  the  bill  in  question,  was  made  on  the 
16th  of  November  1843. 

Now,  the  proviso  in  the  41st  section  of 
the  statute  is,  that  the  application  for  such 
reference  be  made  within  twelve  calendar 
months  after  payment  of  the  bill.  It  is  the 
application,  not  the  service  of  a  petition  or 
the  time  appointed  for  hearing  the  petition, 
but  the  application  alone,  which  is  to  take 
place  or  be  made  within  twelve  calendar 
months  after  payment.  I  am  now  to  inquire 
whether  the  16th  of  November  1843,  the 
time  when  the  application  in  this  case  was 
made,  was  within  twelve  calendar  months 
after  payment  of  the  respondent's  bill  of 
costs.  If  the  bill  was  paid  on  the  3rd  of 
November  1842,  as  the  respondent  alleges, 
more  than  twelve  months  had  elapsed  be> 
tween  the  payment  and  the  application  for 
the  reference  to  tax ;  but  if  the  bill  was  not 
paid  till  the  17th  of  November,  then  at  the 
time  of  the  application  for  the  reference, 
twelve  months  had  not  elapsed  from  the 
time  when  the  bill  was  paid. 

The  substantial  question  is,  whether  a 
debt  is  to  be  considered  as  paid  at  the  time 
of  the  delivery  to  the  creditor  of  a  promis- 
sory note  for  the  amount,  payable  on  a 
future  day,  on  which  or  in  due  time  after 
which,  the  note  is  duly  honoured  and  paid. 

The  debt  may  be  considered  as  actually 
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paid,  if  the  creditor  at  the  time  of  receiving 
the  promissory  note  has  agreed  to  take  it  in 
payment  of  the  deht,  or  to  take  upon  him- 
self the  risk  of  the  note  being  paid ;  or  if, 
from  the  conduct  of  the  creditor,  or  the 
special  circumstances  of  the  case,  such  an 
agreement  is  legally  to  be  implied.  In  the 
absence,  however,  of  any  special  circum- 
stances throwing  the  risk  of  the  note  upon 
the  creditor,  his  receiving  the  note  in  lieu  of 
present  payment  of  the  debt  is  no  more 
than  giving  extended  credit,  postponing  the 
demand  for  immediate  payment,  or  giving 
time  for  payment  on  a  future  day,  in  con- 
sideration of  receiving  this  species  of  security. 
Whilst  the  time  runs,  payment  cannot  le- 
gally be  enforced,  but  the  debt  continues  till 
payment  is  actually  made ;  and  if  payment 
be  not  made  when  the  time  has  run  out, 
payment  of  the  debt  may  be  enforced,  as  if 
the  note  had  not  been  given.  If  payment 
be  made  at  or  before  the  expiration  of  the 
extended  time  allowed,  it  is  then  for  the 
first  time  that  the  debt  is  paid. 

There  may  be  special  drcumstanoes  from 
which  it  may  be  concluded,  that  a  note  or 
biU  of  exchange  was  taken  as  payment  of 
the  debt  for  which  it  was  given ;  and  it  is 
said,  that  in  a  case  before  Mr.  Justice  Colt- 
man,  at  chambers,  he  held,  that  the  payment 
was  to  be  considered  to  have  been  made  at 
the  time  when  a  bill  of  exchange  and  pro- 
missory note  were  given  as  securities  for 
payment.  There  may  have  been  circum- 
stances leading  to  that  conclusion  in  the 
case  referred  to ;  there  are,  I  think,  no  such 
circumstances  in  the  case  now  before  me. 
I  have  thought  it  right  to  read  the  affida- 
vits, for  the  purpose  of  ascertaining  whether 
there  was  any  evidence,  that  Mr.  Sanders 
took  this  note  in  lieu  and  full  satis&ction  of 
the  debt  due  to  him  upon  his  bill  of  costs, 
and  I  find  no  such  evidence.  Mr.  Sanders 
did  not  take  upon  himself  the  whole  risk  of 
the  note :  the  petitioner  was  not  released  from 
the  debt.  If  the  note  had  not  been  duly  paid, 
Mr.  Sanders  would  have  been  entitled  to 
enforce  payment  of  the  amount  due  to  him 
upon  his  bill,  and  might  have  brought  an 
action  against  the  petitioner  to  recover  it. 
My  opinion,  therefore,  is,  that  the  bill  of 
costs  was  not  paid  untU  the  17th  of  Novem- 
ber 1842,  and  that  the  application  for  the 
reference  to  tax  the  bill  was  made  on  the 
16th  of  November  1843,  being  one  day  less 


tlian  twelve  calendar  months  after  the  pay- 
ment. The  bill  may  be  taxed  if  there  be 
such  special  circumstances  as  render  tax- 
ation proper,  and  the  petition  must  be  farther 
argued  as  to  that  point  on  the  next  day  of 
petitions,  if  it  be  necessary. 

The   petition  having  on  the  following 
petition  day  been  heard,  on  the  special  cir- 
cumstances, the  Master  of  the  Rolls,  on  the 
22nd  of  March,  expressed  himself  as  follows : 
— The  real  circumstances  of  this  case  are 
reduced  to  a  very  narrow  compass.     It  b 
needless  for  me  to  go  through  the  dicum- 
stances  of  the  case :  it  suffices  to  say,  that 
the  relation  of  solicitor  and  client  subsisted 
between  these  parties,  when  the  bill  of  costs 
was  delivered  to  the  petitioner,  and  paid  by 
him.    Not  only  was  the  relation  of  solicitor 
and  client  subsisting,  but  at  that  time  there 
was  a  Yery  important  motion  pending,  in 
which  the  respondent  vras  acting  as  tiie 
solicitor  of  the    petitioner:  a  promissory 
note  for  the  amount  of  the  bill  was  given  on 
the  3rd  of  November,  at  fourteen  days,  and 
this  was  duly  paid  ;  and,  as  I  collect  from 
what  has  been  stated  to  me,  before  it  actually 
became  due.    Upon  the  examination  of  thu 
bill  afterwards,  I  must  conclude,  that  there 
were  some  items  proved  to  be  erroneous ; 
this  is  not  a  surmise,  neither  is  it  a  general 
observation — ^but  it  is  a  fact  not  to  be  con- 
troverted, that  some  of  these  items  axe  and 
must  be  taken  to  be  erroneous.   These  items 
then  being  erroneous,  and  the  respondent 
having  obtained  the  payment  of  them  from 
Mr.  Wagstaff,  pending  the  proceedings,  the 
question  is,  whether  these  are  circumstances 
sufficient  to  induce  me  to  say,  that  the  bill 
ought  to  be  taxed.     Now,  I  am  clearly  of 
opinion,  that  where  a  bill  has  been  paid,  and 
there  is  nothing  whatever  to  shew  tliat  undue 
pressure  for  that  payment  has  been  used — 
where  the  parties  have  come  to  a  &ir  settle- 
ment to  the  satisfaction  at  the  time  of  eadi 
party,  I  do  not  see  why  the  bill  should 
afterwards  be  re-opened  for  taxation,  unless, 
indeed,  some  gross  firaud  upon  the  party  pay- 
ing the  bfil  should  come  to  light.    Here,  the 
bill  was  settled  and  paid,  as  between  solicitor 
and  client,  and  no  proof  is  adduced  that  undue 
pressure  or  influence  was  used ;  and  it  does 
not  appear  to  me  that  the  settlement  is  to 
be  opened,  because  it  may  happen,  on  a 
rigid  examination  of  the  bill,  that  some 
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small  matter  »  overcharged.   As  to  that  case 
otMassey  v.  Drake  {\\  which  Mr.  Cooper 
mentioned,  the  doctrine  I  upheld  I  do  not 
think  has  heen  acquiesced  in,  to  the  extent 
I  carried  it ;  I  rather  think  it  has  heen  dis- 
puted, and,  therefore,  I  ought  not  to  rely  on 
it.    However,   these  cases  are   suhject  to 
such  great  modifications  upon  the  different 
dreumstances  arising  in  them,  that  it  is  not 
to  be  wondered  at,  that  different  opinions 
should  be  entertained.     No  solicitor  has  a 
r^ht  to  charge  beyond  the  fixed  fees,  ex- 
cept where  he  has  incurred  the  extra  charge 
as  expenses  in  endeavouring  to  do  justice  to 
his  client's  cause,  and  for  the  client's  benefit ; 
and  only  on  such  an  event  as  that  is  this 
principle  to  be  acted  upon  and  allowed.    If 
the  items  can  be  upheld,  if  they  are  reason- 
ably explained  to  be  bond  fide  charges  for 
business  done,  and  expenses  fidrly  incurred 
in  the  service  of  the  client,  and  the  biU  is 
paid,  and  afterwards  sought  to  be  taxed, 
then  I  am  of  opinion,  that  the  Court  will 
consider  whether  the  business  was  done  for 
the  benefit  of  the  client ;  and  if  the  Court 
he  of  opinion  in  the  affirmative,  it  will  allow 
the  items  as  proper,  and  will  not  open  the 
hill.     With  respect  to  the  items  here,  no 
such  case,  no  such  excuse  as  that,  is  made. 
Here,  there  is  an  overcharge,  consisting  of 
certain  items,  which  has  been  proved ;  and 
undoubtedly   I    ought    to   conclude,   Mr. 
Wagstaff  would  not  have  paid  them,  had 
he  not  trusted  to  their  being  proper  chaj^s 
on  the  part  of  the  respondent,    he  and 
Mr.  Wagstaff  being  in  the  situation  of  soli- 
citor and  client,  of  which,  confidence  in  every 
respect  would  be  or  ought  to  be  a  natuifd 
result.     These  overcharges  are  urged  as  in- 
tentional, but  it  may  be  quite  otherwise; 
no  intention  at  all  of  the  kind  might  have 
existed ;  I  certainly  might  have  been  told  how 
these  charges  went  beyond  what  we  might 
have  expected  to  have  been  the  amount, 
but  it  may  have  happened  without  the  least 
design,  and  certainly  nothing  is  adduced 
before  me  to  shew  that  these  overcharges  were 
made  by  design.     All  this  may  have  hap- 
pened without  the  least  thought  of  doing 
anything  wrong.     The  other  charges  may 
be  taken  to  be  proper,  but  these  are  proved 
to  be  overcharges,  and  which  have  been 
received  by  the  respondent  in  the  amount  of 

(1)  4  Beav.  433. 


the  bill  paid  to  him  by  the  petitioner,  pend- 
ing the  relationship  between  them,  of  soli- 
citor and  client,  and  pending  the  proceedings 
of  a  peculiar  nature  before  alluded  to ;  but 
yet  I  must  at  the  same  time  allow  it  to  have 
been  perfectly  honourable  and  fair  on  the 
part  of  the  respondent  to  say,  '^  Point  out 
the  overcharges,  and  I  will  alter  them." 
This  is  the  manner  in  which  any  gentleman 
would  act ;  it  seems  to  me  all  that  could  be 
wished  for.  It  is,  on  the  whole,  my  opinion, 
that  I  ought  to  correct  these  overcharges ; 
and  how  that  is  to  be  effected  at  the  least 
expense  is  a  matt»  for  consideration.  I  do 
this  under  the  41  st  section  of  the  act,  which 
gives  me  a  right  to  exercise  that  power« 
The  petition  states  the  circumstances,  and 
also  contains  an  allegation  necessarily  lead- 
ing to  a  great  deal  of  conflicting  evidence, 
which  I  read  through  on  a  former  occa- 
sion,  find  I  do  not  see  any  reason  to  go  into' 
a  detail  of  it  at  thb  time.  The  result  has 
been  a  great  deal  of  investigation  and  ex- 
pense. Counsel  have  taken  a  very  correct 
view  of  the  case,  and  have  properly  avoided 
going  into  this  mass  of  affidavits,  very  many 
of  which  contain  nothing  of  consequence 
relating  to  the  matters  in  ddspute,  and  might 
well  have  been  spared.  This  all^ation 
which  I  have  referred  to,  is  not  proved  in  one 
way  or  the  other ;  it  is  left  doubtful ;  but  much 
expense  has  been  occasioned  by  it.  Am  I 
to  give  costs  arising  out  of  the  imputation 
contained  in  that  allegation,  not  established 
upon  the  party  on  whom  it  was  made  ?  Am 
I  by  that  to  throw  the  costs  upon  the  party 
against  whom  the  imputation  has  been  made, 
'  although  not  proved?  If  it  had  been  clearly 
disproved,  then  the  party  who  made  the 
allegation  would  have  had  to  bear  the  costs 
and  expenses  which  it  had  occasioned  to  the 
party  who  sought  to  dear  himself  fix>m  the 
imputation  contained  in  it ;  but  had  the  im- 
putation been  substantiated  and  proved  to 
be  correct,  then  the  party  accused  would 
have  had  to  pay  the  costs.  As  it  is  left  thus 
in  doubt,  I  think  I  ought  to  allow  this  to 
take  the  usual  course  of  costs,  with  this 
exception,  that  no  costs  be  given  on  either 
side,  with  respect  to  the  affidavits  filed  on 
this  allegation,  through  which  a  great  part 
of  the  expense  has  been  occasioned.  I  think 
the  respondent  has  very  properly  offered  to 
correct  the  errors  complained  of,  and  I 
certainly  should  recommend  the  petitioner  to 
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accept  the  corrections  that  are  offered  to  be 
made. 

It  was  finally  arranged,  with  the  appro- 
bation of  the  Court,  that  instead  of  haying 
the  bill  taxed,  it  should  be  referred  to  the 
Master  to  ascertain  what  would  be  proper 
to  be  allowed,  in  respect  of  the  items  com- 
plained of;  the  costs  of  the  reference  and  of 
the  petition,  (except  that  portion  of  the 
petition  relating  to  the  improper  allegation 
adverted  to  by  the  Master  of  the  Rolls) 
being  reserved. 


JOE,  V.C.I 

.  16.       / 


JUMPSON  V,  PITCHERS. 


K.  BEI7CE, 

Jan, 

Vendor  and  Purchaser — Specific  Per- 
formance — Questions  of  Title  and  Convey- 
ance— Creditors'  Suit — Feme  Covert, 

A.  devised  an  estate  to  his  daughter  S.  H, 
and  E.  H^  as  tenants  in  common  in  fee.  By 
a  decree  made  in  a  creditors'  suit  against 
A's  executors,  E.  H,  and  S,  H,  the  estate 
was  ordered  to  be  sold.  On  the  14th  of  July 
1772,  the  Master's  report,  approving  of  F, 
as  a  purchaser,  was  confirmed ;  and  on  the 
20th  of  July,  the  estate  was  ordered  to  be 
conveyed  to  him.  On  the  I4th  of  July  S,  H, 
had  married  T,  J;  but  the  name  of  T,  J, 
had  not  been  mentioned  in  the  orders  of  the 
\4cth  or  20th  of  July,     In  September  1772, 

E,  H,  T,  J,  and  S,  J,  his  wife,  conveyed  to 

F,  but  no  fine  was  levied,  A  purchaser,  on 
a  reference  for  title  in  a  suit  for  specific 
performance,  objected  to  the  title  of  this 
estate,  on  the  grounds  of  the  irregularity  of 
the  orders,  and  the  absence  of  the  fine  : — 
Held,  that  the  orders  were  not  invalid,  and 
that  the  question  raised  by  the  purchaser  was 
a  question  not  of  title,  but  of  conveyance. 

This  was  a  suit  for  specific  performance 
by  the  vendor  against  the  purchaser. 

The  Master,  upon  a  reference  made  to 
him,  reported  that  a  good  title  could  be  made 
to  the  estate.  Exceptions  were  taken  to 
the  report  by  the  defendant.  The  circum- 
stances relating  to  the  title  of  the  estate 
upon  which  the  defendant's  objections  were 
founded,  were  as  follows : — 

Edward  Harris  devised  the  estate  to  his 
wife  Eleanor,  and  his  daughter  Sarah  Harris, 
as  tenants  in  common  in  fee,  and  died  in 


1770.  Aflter  his  death  a  creditors'  suit  was 
instituted  against  his  executors  and  Eleanor 
and  Sarah  Harris,  his  devisees ;  and,  by  a 
decree  made  in  the  cause,  it  was  ordered  Uiat 
the  estate  should  be  sold,  and  all  proper 
parties  join  in  the  conveyance.  On  the  18th 
of  June  1772,  the  Master  reported  that 
Fowler  was  the  best  bidder  for  and  pur- 
chaser of  the  estate;  and  this  report  was 
confirmed  on  the  14th  of  July.  On  the  20th 
of  July  it  was  ordered  that  Fowler  should 
pay  his  money  into  court,  and  be  let  into 
possession  of  the  estate,  and  that  all  proper 
parties  should  join  in  the  conveyance  to  him. 

It  appeared  that  Sarah  Harris  was  married 
to  Thomas  Jones  on  the  14th  of  July,  but 
the  title  of  the  cause  was  not  altered,  and 
the  name  of  Thomas  Jones  was  not  intro- 
duced into  either  of  the  orders  of  the  14  th 
or  20th  of  July. 

By  indentures. of  lease  and  release,  dated 
the  drd  and  4th  of  September  1772,  after 
reciting  the  above  orders,  Eleanor  Harris 
and  Thomas  Jones  and  Sarah  his  wife  re- 
leased the  estate  to  Fowler;  and  Fowler 
covenanted  that  he  and  his  wife  would  levy 
a  fine.  It  did  not  appear  that  a  fine  ever 
had  been  levied. 

Under  these  circumstances  it  was  con- 
tended, by  the  purchaser,  that,  by  reason  of 
the  irregularity  of  the  orders,  and  of  a  fine 
not  having  been  levied,  the  plaintifif  had  not 
made  a  good  tide. 

Mr,  Wigram  and  Mr,  Spurrier,  for  the 
exceptions,  cited  Doe  d.  Corbyn  v.  Bram- 
ston  (1),  the  observations  of  Sir  Edward 
Sugden  on  that  case  (2),  and  Esdaile  v. 
Stephenson  (3). 

Mr,  Russell  and  Mr,  Addis,  for  the 
plaintiff,  contended,  that  by  virtue  of  the 
Statute  of  Limitations,  3  &  4  Will.  4.  c.  27, 
and  the  authority  of  the  case  of  Doe  d. 
Corbyn  v.  Bramston,  the  plaintiff  had  a 
complete  legal  title. 

Mr,  Speed,  for  other  parties. 

Knight  Bruce,  V.  C. — The  facts  arc 
these : — A  person  indebted  devises  an  estate 
to  two  persons  in  fee.  A  creditors'  bill  is 
filed  against  them,  and  there  is  a  decree 
made  in  the  suit  for  the  sale  of  the  estate. 

(1)  3  Ad.  &  £1  63  ;  s.  c.  4  Law  J.  Rep.  (n.s.) 
K.B.  166. 

(2)  2  V.  &  P.  358. 

(3)  6  Madd.  366. 
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The  estate  is  sold  under  it,  and  reasonably 
and  properly  sold.  There  is  nothing  sug- 
gested against  the  regularity  and  propriety 
of  these  proceedings.  One  of  the  devisees 
marries,  and,  on  the  day  of  her  marriage, 
the  Master's  report  is  confirmed.  In  this 
order  she  is  mentioned  by  her  maiden  name. 
That  cannot  invalidate  the  order.  Another 
order  is  then  made,  that  the  purchaser  should 
pay  his  money  into  court,  and  be  admitted 
into  possession,  and  that  all  proper  parties 
should  convey.  In  this  order  she  is  also 
mentioned  by  her  maiden  name.  It  would 
have  been  better  to  have  mentioned  the 
name  of  her  husband ;  but  I  apprehend  this 
omission  will  not  invalidate  the  order.  The 
conveyance  is  executed  by  the  husband  of 
the  nuuTied  devisee  and  by  herself,  so  far  as 
she  could,  but  a  fine  is  not  levied.  Under 
these  circumstances  there  is  a  complete  legal 
and  equitable  title  in  a  moiety,  and  a  com- 
plete equitable  title  in  another  moiety. 
Mrs.  Jones  became  a  trustee  of  an  outstand- 
ing legal  estate  for  the  plaintiff,  and  com- 
pellable to  make  a  conveyance.  It  is  a  ques- 
tion not  of  title,  but  of  conveyance. 

Overrule  the  objection,  without  prejudice 
to  the  question,  whether  the  legal  estate  in  an 
undivided  moiety  is  not  outstanding  in  Mrs. 
Jones  or  some  other  person  claiming  by, 
through,  or  under  her. 


;,V.C.^ 
,14.    f 

5,  20.  3 


Ex  parte  Holland. 


K.  Bruce,  V.C 
March  8 
L.C 
March  15, 

Stoch— Statute  56  Geo.  3.  c.  eo^Un- 
claimed  Dividends — Costs  of  the  Attorney 
General. 

Upon  a  petition  presented  under  56  Geo.  3. 
c.  60.  for  transfer  of  stock  and  payment  of 
dividends  accrued^  an  order  was  made  aC" 
cordingly.  In  such  a  case  it  is  the  practice, 
that  the  costs  of  the  Attorney  General  and 
the  Commissioners  for  the  Reduction  of  the 
National  Debt  are  to  be  paid  out  of  the  peti' 
tioner's  fund;  and  the  Court  of  Chancery 
does  not  exercise  its  discretion  as  to  the  pay ^ 
ment  of  such  costs. 

This  was  the  petition  of  the  committee  of 
a  lunatic  for  the  transfer  of  a  sum  of  stock, 


which  had  been  standing  in  the  name  of  the 
lunatic,  and  had  afterwords  been  transferred 
into  the  names  of  the  Commissioners  for 
the  Reduction  of  the  National  Debt,  under 
the  provisions  of  the  56  Geo.  3.  c.  60,  and 
the  payment  of  the  dividends  accrued.  The 
petitioner  having  established  his  claim,  an 
order  was  made  accordingly,  and  the  only 
question  in  this  case  was  as  to  the  payment 
of  the  costs  of  the  Attorney  General  and  the . 
Commissioners. 

By  the  56  Geo.  3.  c.  60.  s.  1,  it  is  enacted, 
that  all  stock  upon  which  no  dividends  shall 
have  been  demanded  for  ten  years,  shall  be 
transferred  into  the  names  of  the  Commis- 
sioners for  the  Reduction  of  the  National 
Debt. 

By  the  4th  section,  it  is  enacted,  that  all 
dividends  on  the  stock  so  transferred  accrued 
and  to  accrue,  shall  be  paid  to  the  account 
of  the  said  Commissioners,  and  shaU  be  fix)m 
time  to  time  invested  by  them  in  the  pur- 
chase of  other  stock,  to  be  placed  to  a  sepa- 
rate account  called  the  Accoimt  of  Unclaimed 
Dividends. 

By  the  5th  section,  it  is  enacted,  that  the 
Bank  of  England  may  pay  the  stock  and  the 
dividends  accrued,  to  any  person  who  shall 
to  their  satisfaction  establish  his  claim ;  but, 
if  the  Bank  shall  not  be  satisfied,  a  petition 
is  to  be  presented  to  the  Court  of  Chancery, 
and  the  Court  of  Chancery  is  thereby  autho- 
rized to  make  such  order  thereon  for  the 
transfer  of  the  stock,  and  payment  of  the 
dividends  accrued  due  thereon,  or  otherwise 
relating  thereto,  "  and  to  the  costs  of  such 
application,"  as  to  such  Court  shall  appear 
to  be  just ;  "  and  that  all  costs  and  expenses 
which  shall  be  incurred  by  or  on  behalf  of 
His  Majesty's  Attorney  General  or  the  said 
Commissioners  for  the  Reduction  of  the 
National  Debt,  in  resisting  or  appearing 
upon  every  such  petition  (if  not  ordered  by 
the  Court  to  whom  the  application  shall  be 
made  to  be  paid  out  of  the  stock  or  annuities, 
and  the  dividends  thereby  claimed,)  shall  be 
paid  by  the  said  Commissioners  out  of  the 
dividends  or  annuities  to  be  received  by  them 
under  or  by  virtue  of  this  act,  and  which 
shall  not  be  claimed." 

Mr.  Lloydf  for  the  petition. 

Mr.  Wray,  for  the  Attorney  General  and 
the  Commissioners,  said,  he  was  entitled,  ac- 
cording to  the  practice,  to  his  costs  out  of  the 
fund  claimed  by  the  petitioner. 
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Knight  Bbuce,  V.C.  having  expressed 
some  doubt  whether  such  costs  were  to  be 
paid  out  of  the  fund,  as  a  matter  of  course, 
the  cause  stood  over,  that  Mr.  Wray  might 
produce  some  authority. 

On  a  subsequent  day,  Mr.  Wray  men- 
tioned Ex  parte  Laferte,  V.C.  April  22, 
lB37,and  Ex  parte  Ram,  15th  of  June  1838. 
He  said,  that  in  Ex  parte  Ram,  Lord  Cot* 
tenham  had  questioned  the  right  of  the  At* 
tomey  General  and  Commissioners  to  their 
costs  out  of  the  fund,  as  a  matter  of  course, 
and  directed  an  inquiry  as  to  the  practice ; 
but,  it  being  reported  to  him  that  the  practice 
had  been  uniform  in  that  respect,  he  had 
made  the  order.  Mr.  Colvile,  Uie  registnir, 
had  also  stated  the  practice  was  uniform. 

In  the  course  of  the  aigument,  his  Honour 
said,  that  the  Commissioners  were  not  mere 
trustees ;  they  had,  on  behalf  of  the  country, 
the  benefit  of  the  di£ference  between  the  ao* 
cumulations  and  the  simple  dividends. 

Knight  Bruce,  V.C. — The  act  of  par- 
liament contemplates  the  possibility  or  pro- 
bability that  the  costs  may  be  paid  otherwise 
than  out  of  the  fund.  If  that  be  so,  there 
cannot  be  a  series  of  decisions  establishing 
that  the  Court  cannot  give  or  withhold  costs. 
There  must  be  a  discretion.  Negligence  is 
one  thing.  Misfortune,  as  in  this  case,  is 
another. 

His  Honour,  however,  declined  to  make 
any  order,  and  desired  that  the  petition  might 
be  heard  by  the  Lord  Chancellor. 

The  petition  was  heard  before  the  Lord 
Chancellor.  The  Lord  Chancellor  said,  there 
was  no  doubt  there  was  a  discretion  in  the 
Court ;  but  it  had  been  said,  that  there  had 
been  an  uniform  course  pursued  in  the  exer- 
cise of  it.  He  directed  the  registrar  to  in- 
quire whether  it  had  been  the  universal 
practice  to  pay  the  costs  out  of  the  fund, 
and  whether  there  had  been  any  and  what 
exceptions. 

On  a  subsequent  day — 

The  Lord  Chancellor  said,  he  had  found, 
on  inquiry,  that  the  practice  had  been  uni- 
form, without  any  exception,  that  the  peti- 
tioner paid  the  costs  out  of  his  own  Aind, 
and  the  usual  order  must  be  made. 

The  costs  of  the  Attorney  General  and 
Commissioners  to  be  paid  out  of  the  petition- 
er's fund  between  party  and  party. 


K.  Bruce,  V.C.\    /^  ^^  ^^^p 
March  2,  30.  J     ^^  ""^  ™^^- 

Trustee^^-Infant—Stai.  1  WiU.  4.  c.  60. 

Where  a  freehold  estate  wa»  vested  in  an 
infant  trustee  on  a  plain  trust,  an  order  for 
a  conveyance  was  made  on  a  petiiion  pre- 
senied  under  1  WiU.  4.  c.  60,  without  a  re- 
ference to  the  Master. 

A  freehold  estate  was  conveyed  to  Joseph 
Trapp  in  fee,  upon  trust  to  seU,  and  to  stand 
possessed  of  the  produce  for  the  benefit  of 
the  persons  named  in  the  trust  deed.  Before 
the  whole  of  the  property  had  been  sold, 
Trapp  died  intestate,  leaving  an  infant  heir, 
in  whom  the  legal  estate  in  the  unsold  part 
became  vested.  All  the  persons  interested 
under  the  trust  deed  were  absolutely  entitled 
to  the  purchase-money,  and  free  firom  dis- 
abilities. 

A  petition  was  now  presented,  by  the 
persons  so  interested,  under  the  statute  1 
WOl.  4.  c.  60,  for  a  conveyance  of  the  unsold 
part  from  the  infant  to  them. 

Mr.  Sheffield,  for  the  petitioners,  asked 
that,  as  the  fEtcts  of  the  case  were  very  simple, 
the  usual  reference  to  the  Master,  to  inquire 
whether  the  infant  was  a  trustee  within  the 
meaning  of  the  act,  and  to  settle  the  deed  of 
conveyance,  might  be  dispensed  with ;  and 
that  the  order  for  the  conveyance  might  be 
made  at  once.  He  submitted  to  the  Court 
a  draft  of  the  proposed  conveyance. 

Knight  Bruce,  V.C,  (after  looking  at 
the  draft)  said,  it  appeared  to  him  to  be 
right;  and  that  he  would  make  a  similar 
order  to  that  which  he  had  made  in  Re 
Pratt  (1).  He  would  direct  that  the  in&nt 
should  convey  the  trust  property,  piursuant 
to  the  act,  by  executing  the  proposed  deed 
of  conveyance,  whereby  the  property  was 
intended  to  be  conveyed  to  the  parties  bene- 
ficially interested.  When  the  engrossment 
was  prepared,  he  wished  it  to  be  produced 
to  him,  that  his  approval  might  be  marked 
on  it. 

On  a  subsequent  day, — 

Mr.  Sheffield  produced  the  engrossment, 
and,  His  Honour  having  approved  of  it,  it 
was  marked  by  the  registrar  accordingly. 

(1)  Knight  Bniee,  Y.C,  11th  Match  1842. 
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WlORAM 

1843.  >       CAFE  9.  BENT. 

Dec.  20, 

Trust — Lu  Pendens — Appointment  of 
New  Trustees. 

A  survivinjf  trustee  is  not  deprived  of  the 
power  of  appointing  new  trustees^  by  the  mere 
circvmstanee  of  a  suit  having  been  instituted 
for  that  purpose.  Buty  semble,  if  the  trustee^ 
by  acting  independently  of  the  Courts  incur 
needless  expense^  the  costs  occasioned  thereby 
will  be  thrown  upon  hm. 

John  Brown,  the  testator,  by  his  wiU, 
gave  the  residue  of  his  property  to  the 
defendant  Bent  and  to  J.  B.  and  J.  W, 
whom  he  also  appointed  his  executors, 
upon  the  trusts  and  for  the  intents  and 
purposes  declared  therein.  The  will  con- 
tained the  usual  power  to  the  surviving 
trustees,  in  case  of  the  death,  &c.  of  any  of 
them,  to  nominate  and  appoint  new  trus- 
tees, and  to  transfer  the  trust  estates,  &c. 
to  such  new  trustees  jointly  with  the  sur- 
viving trustees,  upon  the  trusts  of  the  will. 
The  testator  died  in  August  1828,  and  the 
will  was  proved  by  Bent  and  J.  B,  but  J.  W. 
renounced,  and  by  deed  disclaimed  the  trusts 
of  the  will.  On  the  death  of  J.  B.  the  bill  was 
filed  against  his  representatives  and  against 
Bent,  stating  that  Bent  was  of  advanced  age, 
and  praying,  among  other  things,  the  appoint- 
ment of  new  trustees  in  the  place  of  J.  W. 
and  J.  B.  After  the  suit  was  instituted, 
Bent,  in  exeidse  of  the  power  given  him  by 
the  wHl,  appointed  two  new  trustees  in  the 
room  of  J.  W.  and  J.  B.  A  motion  was  then 
made  to  restrain  the  transfer  of  certain  trust 
stock  into  the  names  of  the  new  trustees,  and 
a  question  was  raised,  whether  the  appoint- 
ment of  new  trustees  by  Bent,  pending  a 
suit  for  that  purpose,  could  be  sustained. 

Mr,  Roupell  and  Mr.  Piggott^  for  the 
motion,  contended,  that  the  defendant,  pend- 
ing the  suit,  could  not  be  allowed  to  alter 
the  situation  of  the  parties  or  the  fund  ;  that 
his  proper  course  was,  to  have  submitted  the 
proposed  new  trustees  to  the  Master. 

Webb  V.  the  Earl  of  Shaftesbury,  7  Ves. 

480. 
Attorney  General  v.  Clacky  1  Bea.  467. 

Mr.  J.  RusseU  and  Mr.  C.  R.  M.  Jackson, 
contrii.— The  mere  pendency  of  a  suit  will 
New  Series,  XIIL— CHANd 


not  prevent  a  trustee  exercising  the  power 
given  him  of  appointing  new  trustees ;  though 
tiiere  is  no  doubt  the  Court  will  exercise  a 
controul  over  his  discretion,  to  see  that  it  is 
properly  exercisedr->^66fr  v.  the  Earl  of 
Shaftesbury.  The  appointment  is  not  in- 
valid by  the  mere  circumstance  of  its  having 
been  made  pending  a  suit — The  Attorney 
General  v.  Clack.  In  the  last  case,  the 
appointment  was  set  aside  on  its  own  pecu- 
liar circumstances. 

Mr.  RoupeU  replied.  <9l 

WiG&AM,  V.C. — One  question  argued  on 
this  motion  was,  whether  the  filing  of  the 
bill  suspended  the  execution  of  the  power 
given  to  the  trustees.  Now,  though  a  bill 
has  been  filed,  yet  it  may  never  be  prose- 
cuted, and  therefore  that  is  no  reason  why 
the  trustees  should  not  exercise  their  power. 
If,  indeed,  the  Court  had  assumed  the  exe- 
cution of  the  trusts  by  order  or  decree,  it 
would  be  very  inconvenient  that  a  trustee 
should  act  independentiy  of  the  Court.  But 
the  Court  will  not,  in  die  absence  of  mis- 
conduct, deprive  trustees  of  their  discretion 
merely  because  a  bill  has  been  filed,  but  will 
only  require  them  to  act  under  the  directions 
of  tiie  Court.  That  is  all  that  Webb  v.  Lord 
Shaftesbury  decides.  If  the  trustees  act  so 
as  to  occasion  needless  expense,  the  Court 
may  throw  upon  them  the  expenses  of  such 
conduct,  as  was  done  in  the  case  of  The 
Attorney  General  v.  Clack.  But  I  am  quite 
satisfied,  that  the  mere  filing  of  a  bill  will 
not  prevent  the  trustees  doing  acts  necessary 
for  tiie  due  execution  of  their  trust.  If  it 
were  so,  the  efiect  of  it  might  often  be  to 
disappoint  the  object  of  the  trust,  as  the  dis- 
cretion is  often  such  as  the  Court  cannot  well 
exercise.  In  tiiis  case,  it  is  not  alleged  that 
any  expense  or  inconvenience  has  arisen  firom 
such  appointment,  and  therefore  the  question 
in  Webb  v.  Lord  Shaftesbury  cannot  arise. 


] 


TOWKSEND  V.  CARUS. 


WlGRAM,V.C. 

Dec.  22,  1843 
Jan.  11,  1844. 


Legacy — Charity — Religious  Purpose. 

A  testatrix f  by  her  will,  gave  the  residue 
of  her  estate  to  trustees,  '*  upon  trust,  to  pay, 
divide,  or  dispose  thereof,  unto  or  for  the 
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benefit  of  such  societies,  subscriptions,  or 
purposes,  {having  regard  to  the  glory  of  God 
in  the  spiritual  welfare  of  his  creatures), 
as  they  shall  in  their  discretion  see  fit ;  and 
I  intreat  them  to  take  the  office  of  almoners 
of  my  residue,  and  permit  me  to  nominate 
them  executors  of  this  my  will:" — Held, 
that  the  trustees  were  bound  by  the  directions 
in  the  will  to  apply  the  whole  fund  to  reli- 
gious purposes ;  and  that,  therefore,  this  was 
a  good  charitable  bequest. 

The  testatrix,  Sarah  Atkins,  by  her  will, 
dated  in  1837,  after  giving  certain  pecuniary 
legacies,  bequeathed  the  residue  of  her  estate 
as  follows : — "  I  do  bequeath  the  residue 
and  remainder  of  my  property  and  effects 
(after  payment  of  my  debts,  &c.),  unto  my 
friends,  the  Rev.  W.  Cams,  of  &c.,  and 
the  Rev.  G.  Spence,  of  &c.,  upon  trust,  to 
pay,  divide,  or  dispose  thereof,  unto  or  for 
the  benefit  or  advancement  of  such  societies, 
subscriptions,  or  purposes  (having  regard  to 
the  glory  of  God  in  the  spiritual  welfare  of 
his  creatures),  as  they  shall  in  their  discre- 
tion see  fit ;  and  I  intreat  them  to  undertake 
the  office  of  almoners  of  my  residue,  and 
to  permit  me  to  nominate  them  to  be  exe- 
cutors of  my  will.  My  motive  in  thus 
constituting  these  gentlemen  my  residuary 
legatees  and  executors,  springs  from  the 
confidence  which  I  have  in  their  judgment 
and  faithfulness,  and  the  conviction  that 
they  will  apply  and  dispose  of  the  residue 
of  my  little  property  in  a  better  manner  for 
the  fartherence  of  His  honour,  from  whom  I 
received  it  all,  than  I  myself  could,  did  I 
know  its  full  amount ;  and  I  pray  God  to 
bless  it  to  such  purposes,  and  to  bless  them 
in  the  disposal  of  it." 

The  testatrix  died  in  April  1843,  and  her 
will  was  duly  proved  by  her  executors. 

The  bill  was  filed  by  the  plaintiff,  as  a 
pecuniary  legatee  under  the  will,  and  as  one 
of  the  next-of-kin  of  the  testatrix,  against 
the  executors  and  trustees  and  the  Attorney 
General ;  and  it  prayed  that  the  trusts  of  the 
will  might  be  carried  into  execution,  &c., 
and  that  the  residuary  bequest  contained  in 
the  will  might  be  declared  to  be  void,  and 
that  the  next-of-kin  were  entitled  to  such 
residue.  The  question  was,  whether  the 
bequest  of  the  residue  was  sufficiently  defi- 
nite to  take  efiect  as  a  good  charitable 
bequest. 


Mr.  T.  V.  Prior,  for  the  plaintiff.— The 
discretion  here  given  to  the  trustees  is  such 
as  to  enable  them  to  lay  out  the  f\ind  for 
purposes,  not  strictly  charitable  in  the  con- 
templation of  this  Court.  There  are  no 
words  in  the  will  shewing  an  intention  that 
those  purposes  should  be  charitable.  The 
word  "  almoners"  merely  means  that  they 
should  be  distributors  of  her  property.  The 
rule  is,  that  where  by  the  trust  the  trustee  is 
bound  to  apply  the  fund  to  purposes  of 
charity  strictly  so  called,  there  the  trust  is 
effectual ;  but  if  the  trustees  have  a  discre- 
tion to  apply  the  fund  to  purposes  beyond 
those  which  this  Court  understands  as  cha- 
ritable, the  trust  is  ineffectual.  In  this  case 
the  trust  is  too  indefinite  for  the  Court  to 
carry  it  into  execution ;  the  trustees  there- 
fore take  the  residue  for  the  benefit  of  the 
next-of-kin. 

Morice  v.  the  Bishop  of  Durham,  9  Ves. 

399. 
James  v.  A  Hen,  3  Mer.  17- 
Browne  v.  Yeale,  7  Ves.  50,  n. 
The  Attorney  General  v.  Stepney,  10 

Ves.  22. 
Baker  v.  Sutton,  1  Keen,  232;  s.  c.  5 

Law  J.  Rep,  (n.s.)  Chanc,  264. 
Williams  v.  Kershaw,  5  Law  J.  Rep; 

(n.s.)  Chanc.  84. 
Mitford  V.  Reynolds,  1  Turn.  &  Phil. 
185;  s.  c.  12   Law  J.    Rep.  (n.s.) 
Chanc.  40. 
Mr,  Rolt,  for  the  trustees. — The  term 
*'  charity,"  as  defined  by  the  43  Eliz.  c.  4, 
and  the  decisions  of  this  Court,  will  com- 
prehend the  purposes  of  this  trust.    A  reli- 
gious purpose  is  a  charitable  purpose — 


Baker  v.   Sutton,     So  also  is  a 


'  pious" 


purpose — The  Attorney  General  v.  Her* 
ncifc(l). 

[WiGRAM,  V.C.— The  word  "charitable" 
occurred  there.] 

If  the  trustees  were  to  apply  this  fund  to 
purposes  other  than  religious  or  pious,  they 
would  be  accountable  in  this  court.  Their 
discretion,  though  large,  is  strictly  limited 
to  such  purposes ;  therefore  the  Court  will 
execute  this  trust.  In  Ellis  v.  Selby  (2), 
the  bequest  was  "for  such  charitable  or 
other  purposes  as  the  trustees  should  think 
fit." 

(1)  Amb.  712. 

(2)  1  Myl.  &  Cr.  286;  8.  c.  5  Law  J.  Rep. 
(M.S.)  Chanc.  214. 
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Mr,  Wray,  for  the  Attorney  General. — 
Where  the  trust,  by  the  words  of  the  wfll^ 
is  strictly  coBfined  to  religious  purposes,  the 
Court  has  always  held  it  to  come  within  the 
term  "  charity." 

Mr,  Prior  replied. 

WiGRAM,  V.  C. — The  question  argued 
before  me  was,  whether  this  was  a  bequest 
for  a  religious  purpose ;  and  upon  the  autho- 
rity of  Baker  v.  Sutton  I  must  hold  that  it 
is.  The  two  questions  to  be  considered  are, 
first,  whether  the  words,  ''  having  regard  to 
tiie  glory  of  God,"  &c.,  shew  a  religious 
purpose ;  and  secondly,  whether  those  words 
imperatively  require  the  application  of  the 
whole  fund. to  such  a  purpose,  or  whether 
they  leave  it  to  the  trustees,  in  the  exercise 
of  an  honest  discretion^  to  apply  the  whole 
or  any  part  of  the  iund  to  purposes,  not 
inconsistent  with,  but  not,  strictly  speaking, 
religious  purposes.  For  the  purpose  of 
answering  the  first  question,  I  think  the 
will  must  be  read  as  if  the  testatrix  had 
directed  the  property  to  be  applied  in  pro- 
moting the  spiritual  welfare  of  God's  crea- 
tures ;  and  that  such  a  purpose  is  religious, 
and  therefore  charitable.  The  word  "al- 
moners" &ivours  this  construction.  It  was 
said,  that  modes  of  expending  the  fund 
might  be  suggested,  conducive  indeed  to 
spiritual  welfare,  but  not  strictly  charitable. 
Without  saying,  whether  that  may  be  so  or 
not,  it  is  sufficient  to  say,  that  if,  as  I  think, 
the  end  proposed  is  charitable,  no  expedient 
can  be  law&l  which  is  not  directly  condu- 
cive to  that  end.  The  end  cannot  lose  its 
charitable  purpose,  only  because  part  of  the 
machinery  be  not  so,  abstractedly  considered. 
Writing,  for  example,  is  no  part  of  grammar ;' 
but  if  grammar  cannot  be  so  well  learned 
without  an  acquaintance  with  writing,  that 
may  justify  the  teaching  writing  in  a  gram- 
mar school ;  and  the  modem  decisions  have 
proceeded  upon  that  principle.  Upon  the 
second  point,  I  think  the  words,  ''having 
regard  to  the  glory  of  God  in  the  spiritual 
welfare  of  his  creatures,"  even  if  read  as 
merely  directory,  will  restrict  the  trustees 
to  the  application  of  the  fund  to  religious 
purposes.  I  am  not  quite  clear  that,  in 
point  of  strict  construction,  the  words, 
"'having  regard,"  &c.,  ought  not  to  be 
construed  with  the  immediate  antecedents, 
"  societies  and  subscriptions,"  so  as  to  be 


descriptive  of  the  societies  and  subscriptions, 
as  the  purposes  indicated  by  the  testatrix. 
It  is  not  necessary,  however,  to  rely  on  this. 
I  simply  direct  the  payment  of  the  legacy  to 
the  plaintiff.  The  costs  of  all  parties  to 
come  out  of  the  estate. 


} 


HATHERTON  V.  BRADBOURNE. 


v.c. 

1843. 
Nov.  21. 

Lease  of  Mines  —  Payment  by  Instal- 
ments— Instalments  considered  as  Pwrehase 
Money, 

A  lease  was  granted  by  the  owners  of  the 
fee,  for  ninety-nine  years,  of  certain  lands, 
with  the  mines  under  them,  and  a  sum^  of 
16,000/.  was  made  payable  by  instalments, 
with  power  to  the  lessors  of  re-entry  on  non- 
payment. The  lease  also  contained  a  cove- 
nant by  the, lessees  to  pay  a  rent  of  110 1,, 
thelessors  having  power  to  distrain  upon  non- 
payment : — Held,  that  the  instalments  could 
not  be  considered  as  rent,  but,  in  fact,  con- 
stituted the  purchase-money,  and  were  in 
the  nature  of  a  personal  debt  owing  by  the 
lessees. 

The  bill  stated,  that  Robert  HiU  and 
Richard  Rothwell  were  seised  in  fee  simple, 
as  tenants  in  common,  in  equal  shares,  of 
certain  lands  and  tenements  at  Ettingshall, 
and  of  the  mines  of  coal,  iron,  stone,  clay, 
and  other  mines  and  minerals  in  and  under 
the  same ;  and  that  by  an  indenture  of  the 
24th  of  July  1807,  in  consideration  of 
7,998/.,  paid  by  Samuel  Fereday  and  John 
Wilkinson,  their  executors,  administrators, 
or  assigns,  to  Robert  HiU,  his  executors, 
administrators,  and  assigns,  by  the  instal- 
ments and  in  manner  therein  mentioned, 
and  also  in  consideration  of  the  like  further 
sum  of  7,998/.,  to  Richard  Rothwell,  paid 
in  the  same  manner,  the  said  R.  Hill 
and  R.  Rothwell  sold  and  disposed  of,  and 
granted  and  conveyed  unto  the  said  S.  Fere- 
day and  J.  Wilkinson,  their  executors,  ad- 
ministrators, and  assigns,  the  mines,  veins, 
and  seams  of  coal,  iron,  iron-stone,  stone, 
and  clay,  in  or  under  the  said  lands  and 
tenements,  to  hold  unto  the  said  S.  Fereday 
and  J.  Wilkinson,  their  executors,  adminis- 
trators, and  assigns,  for  the  term  of  ninety- 
nine  years,  subject  to  the  payment,  of  the 
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said  two  several  sums  of  7,9982.,  by  mstal- 
inents  of  6662.  lOs.,  and  the  further  sum  of 
2802.  for  every  acre  exceeding  four  acres 
and  three  quarters,  (and  so  proportionably 
for  any  greater  or  less  quantity  than  an 
acre,)  from  or  imder  which  any  of  the  said 
minerals  should  be  gotten  in  any  one  year, 
such  instalments  to  be  paid  on  ihe  24th  of 
September  in  every  year,  until  the  whole  sum 
should  be  paid.  The  said  indenture  then 
contained  a  proviso,  that  in  case  any  of  the 
said  instalments  of  the  said  respective  sums 
of  7,9982.  should  be  unpaid  for  the  space  of 
thirty  days,  it  should  be  lawful  for  the  said 
Robert  Hill  and  Richard  Rothwell,  their 
executors,  administrators,  or  assigns,  to 
enter  upon  the  said  mines,  or  upon  the  said 
lands,  or  any  of  them,  and  to  distrain  for 
the  said  instalments,  and  to  take,  seize,  sell, 
and  dispose  of  the  property  then  gotten  in 
such  manner  as  distresses  for  rent  in  arrear 
could  be  taken  and  disposed  of.  The  said 
indenture  also  contained  a  proviso,  that  in 
case  any  of  the  instalments  should  be  in 
arrear  for  sixty  days,  it  should  be  lawM 
for  the  lessors,  their  respective  executors, 
administrators,  or  assigns,  to  enter  upon  the 
said  premises,  and  hold  the  same  for  their 
own  use  and  benefit,  and  after  such  reentry 
shoidd  be  made,  the  grant  and  conveyance 
thereby  made,  and  the  term  thereby  granted, 
and  every  clause,  matter,  and  thing  therein 
contained  on  the  part  and  behalf  of  the  said 
lessors,  their  respective  heirs,  executors,  and 
administrators,  shoidd  cease  and  determine, 
and  become  utterly  void  and  of  none  effSect; 
And  the  said  indenture  contained  a  covenant 
on  the  part  of  the  said  S.  Fereday  and  J« 
Wilkinson,  that  they  would  from  and  after 
the  25th  of  March  1808,  for  and  during  the 
aforesaid  term  of  ninety-nine  years,  ftom 
thenceforth,  and  for  so  long  a  time  as  he  or 
they  should  be  continued  tenant  or  tenants 
of  the  said  lands  and  tenements,  and  until 
the  said  lands  should  be  levelled  and  re- 
stored in  manner  therein  mentioned,  and 
the  possession  thereof  relinquished  to  the 
said  R.  Hill  and  R.  Rothwell,  their  re- 
spective heirs  or  assigns,  yearly,  and  every 
year,  well  and  truly  pay  unto  the  said  R. 
Hill  and  R.  Rothwell,  their  executors  or 
assigns,  the  clear  annual  sum  of  1102.,  in 
equal  moieties,  on  the  days  therein  men- 
tioned ;  and  in  the  said  indenture  was  con- 
tained a  power  for  the  said  R«  Hill  and  R. 


Rotliwell,  to  enter  and  distrain  upon  the 
premises,  in  case  the  rent  of  1 1 02.  should  be 
unpaid  for  the  space  of  thirty  days,  after  each 
of  the  respective  days  of  payment  thereof. 

The  bill  then  stated,  that  the  said  Robert 
Hill,  by  his  will,  dated  the  14th  of  January 
1808,  amongst  other  things,  gave  and  de- 
vised, limited,  and  appointed  unto  W.  Mott, 
his  executors  and  assigns,  his  undivided  part 
and  share  of  and  in  the  messuage  or  tenement, 
lands,  and  other  hereditaments,  situate  at  £t- 
tingshall,  and  then  leased  to  Messrs.  Fereday 
&  Wilkinson,  for  the  term  of  ninety-nine 
years ;  and  the  testator  also  gave,  bequeathed, 
limited,  and  appointed  unto  the  said  Willkm 
Mott,  three  of  the  instalments,  to  be  paid 
and  payable  by  the  said  Messrs.  Fereday  & 
Willdnson,  on  the  account  thereof,  in  case 
they  or  any  of  them  should  be  paid  in  his 
lifetime;  and  the  testator  gave  lOOJ.  to 
Charles  Allpont,  and  the  sum  of  4002,  to 
the  Rev.  Thomas  Bradboume ;  and  he  also 
gave  and  bequeathed  out  of  the  remainder 
of  the  instalments  for  the  said  mines,  when 
paid,  the  sum  of  5002.  towards  building 
a  chapel  at  Mall  Andall;  the  rest,  residae, 
and  remainder  of  the  instalments  for  the 
said  mines,  and  of  his  personal  estate  what** 
soever,  he  gave  and  bequeathed  to  Willianoi 
Mott  and  S.  Bradboume,  to  be  equally 
divided  between  them,  share  and  share 
alike.  The  testator,  during  his  life,  receiv- 
ed the  first  four  instalments  of  6662.  lOs. 
each,  which  became  payable  to  him,  under 
the  lease  of  the  mines,  and  after  his  death 
W.  Mott  converted  to  Ids  own  use,  in  satis- 
£Eu;tion  of  the  bequest  in  that  behalf  made 
to  him  by  the  testator,  the  three  next  instal- 
ments,  received  by  him,  being  the  fifth, 
sixth,  and  seventh.  Upon  the  marriage  of 
John  Mott,  son  of  the  said  W.  Mott,  the 
share  of  the  said  W.  Mott,  in  the  property 
at  Ettingshall,  contained  in  the  said  lease, 
was  conveyed  by  William  Mott  to  the  trus- 
tees, upon  the  trusts  of  the  settlement,  such 
trusts  being  for  the  husband  and  wife  fbr  life, 
and  to  their  eldest  son  in  tail  male.  William 
Mott,  by  his  will,  dated  a  year  after  the 
marriage  settlement  of  his  son,  gave  the 
residue  of  his  personal  estate  to  trustees,  to 
be  laid  out  in  the  purchase  of  frediold 
estates,  in  trust  for  his  son  John  Mott,  for 
life,  and  after  his  decease,  in  trust  ibr  John 
Mott's  eldest  son  for  life,  and  to  his  first 
and  other  sons  in  tail  male. 
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The  last  four  instalments,  under  the  lease, 
amounting  with  interest  to  3,977^.  5«.  6d.9 
were  received  by  S.  Bradboume,  the  sur- 
viving executor  of  R.  Hill. 

The  present  bill  was  filed  to  have  the 
ri^ts  of  the  parties  declared ;  and  the  ques- 
tion raised  was,  whether  the  instalments 
were  to  be  considered  as  rent,  under  the 
lease  of  the  mines,  and,  consequently, 
passed,  under  the  settlement  made  by  W. 
Mott,  upon  the  marriage  of  his  son  J.  Mott, 
or  whether  the  instalments  were  to  be  con- 
sidered as  purchase-money,  and  so  pass 
under  the  will  of  W.  Mott. 

Mr.  BetheU  and  Mr.  Craig ^  for  the  trus- 
tees. 

Mr.  Wakefield  and  Mr.  ShadweU,  for 
the  persons  interested  under  the  settlement, 
contended,  that  the  instalments  must  be 
considered  in  the  nature  of  rent ;  that  it  was 
merely  a  rent  for  twelve  years,  and  not 
purchase-money ;  that  a  lessor  had  a  right  to 
reserve  a  high  rrat  for  a  certain  number  of 
years,  and  &en  a  lower  rent  for  the  rest  of 
the  term.  It  was  certainly  true,  that  the 
power  of  distraining  upon  non-payment  of 
the  instalments  was  given  to  the  lesson, 
their  executors,  administrators,  and  assigns, 
and  not  to  their  heirs ;  but  Uiat  made  no 
diffieirence,  as  the  law  gave  it  to  the  heir 
without  any  expression  of  the  parties  to 
that  effect, 

Mr.  Purvii  and  Mr.  Greene^  for  the 
personal  representatives  of  R.  Hill. 

Mr.  Kae  and  Mr.  Freeling^  for  the  per- 
aoDS  interested  under  the  will,  who  would 
take  in  case  the  instalments  were  considered 
as  purchase-money,  were  not  heard. 

The  VicB  Chancellor.  —  The  parties 
have  drswn  a  strong  distinction  themselves 
between  rent  and  purchase-money  ;  for  in 
the  first  part  of  the  deed,  there  is  a  gross 
sum  of  money  reserved  to  the  lessors,  with 
a  power  of  re-entry  in  case  of  non-payment, 
aiid  then  there  is  a  covenant  on  the  part  of 
the  lessees,  to  pay  a  rent  of  llOZ.  per  an- 
num ;  witii  a  power  of  distress  reserved  to 
the  lessors  in  case  of  non-payment  of  that 
rent*  Now,  this  is  strong  to  shew  the 
meaning  of  the  parties  themselves,  between 
rent  and  a  gross  sum  of  money.  I  do  not 
aee  that  it  was  the  intention  to  reserve  any 
rent  in  that  part  of  the  deed  relating  to  the 
mines.    If  the  parties  choose  to  make  what 


they  call  a  lease  or  grant  for  a  number  of 
years,  without  reserving  any  rent,  I  cannot 
say  that  it  is  so  reserved.  I  do  not  think 
any  rent  has  arisen.  My  opinion  is,  that 
if  the  parties  had  agreed  that  they  would 
grant  such  an  instalment  as  this,  the  Court 
of  Chancery  would  not  have  reserved  any 
rent.  It  must  be  considered  in  the  nature 
of  a  personal  debt  owing  by  the  lessees  to 
the  lessors. 


BURRIDOE  V.  ROW. 


L.C. 
1848. 
March  11,  15, 
22,  23,  28. 

1844. 
March  13. 

Policy  of  Assurance — Sei-off-^TrusL 

A 9  entitled  to  a  policy  of  assurance  on  a 
UfCf  declined  to  keep  up  the  policy.  W^ 
vohmiarily,  and  witliout  any  contract  with  A^ 
paid  the  premiums  :^Held^  affirming  the  de^ 
cision  of  the  Court  below,  that  the  only  right 
acquired  by  W.  was  the  right  of  repayment^ 
with  or  without  interest,  of  the  sums  paid  by 
him,  and  that^  subject  thereto,  the  proceeds  of 
the  policy  on  the  falling  in  of  the  life  belong- 
edto  A. 

W,  the  father  of  Sy  the  intended  wife, 
on  the  marriage  of  S,  gave  a  bond  to  the 
trustees  of  the  marriage  settlement,  con- 
ditioned  for  the  payment  of  5,0001.  at  his 
death.  R,  the  intended  husband  ofS,  cove» 
nanted  with  the  trustees  to  pay  to  them  5,0001. 
after  his  death,  and  assigned  to  them  policies 
of  assurance  for  5,000Z.,  with  a  declaration 
that  the  sums  received  in  respect  tf  the  poli- 
cies, if  they  amounted  to  5,000/.,  were  to  be 
considered  as  a  satisfaction  of  the  covenant. 
The  trusts  of  this  5,000/.,  the  subject  of  the 
covenant,  were,  (in  the  events  thai  happened) 
for  S.  for  life,  with  remainder  to  R.  R,  after 
the  marriage,  became  bankrupt,  and  the  trus- 
tees proved,  as  a  debt  against  his  estate  for 
the  value  of  his  covenant,  and  the  sum  re- 
ceived in  respect  thereof  produced43ll.  stock, 
which  was  invested  in  their  names.  The 
assignees  ofR.  assigned  to  W.  all  the  interest 
of  R.  under  the  settlement,  whether  in  the 
4311.  or  the  policy  fund.  R.  died,  and 
5,991  /.  stock,  the  produce  of  the  policies,  was 
invested  in  the  names  of  trustees.  W.  became 
bankrupt  and  died : — Held,  affirming  the  de- 
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cision  of  the  Court  helow^  that  the  trustees  of 
the  settlement  were  entitled  to  hold  the  two 
sums  0/43IZ.  and  5,991  Z.  against  the  assign 
nees  of  W.  towards  satisfaction  of  the  bond 
ofW. 

The  particulars  of  this  case  will  he  found 
reported  in  1 1  Law  J,  Rep,  (n.s.)  Chanc.  369. 

The  assignees  of  Alderman  Winchester 
appealed  from  the  decision  of  K.  Bruce,  V.C. 

Mr.  Cooper,  Mr.  BgtheU,  and  Mr.  WaU 
ford,  appeared  for  the  appellants ; 

Mr.  Briggs  for  the  trustees,  and 

Mr.  Sinpkinson,  Mr.  J.  Russell,  and  Mr. 
Wetherell,  for  the  plaintiflb. 

In  addition  to  the  cases  cited  hefore  the 
Vice  Chancellor,  the  following  authorities 
were  referred  to. 

Williams  v.  Davies,  2  Sim.  461. 
Clarke  v.  Cort,  Cr.  &  Ph.  154  ;  s.  c.  10 

Law  J.  Rep.  (n.s.)  Chanc.  113. 
Ex  parte  fVhitaker,  1  Rose,  301. 
Ex  parte  Mitford,  1  Bro.  C.C.  398. 
Mitford  V.  Mitford,  9  Ves.  87. 
Ex  parte  Turpin,  1  Dea.  &  Ch.  120; 

8.  c.  I  Law  J.  Rep.  (N.s.)Bankr.  46. 
Ex  parte  Young,  2  Mont.  &  Ayr.  228; 

s.  c.  4  Law  J.  Rep,  (n.s.)  Bankr.  60. 
Ex  parte  King,  2  Mont.  &  Ayr.  410. 
Ex  parte  Hornby,  Buck.  351. 
Hanhey  v.  Smith,  3  Term  Rep.  507; 
Ex  parte  Eggington,  Mont.  72. 
Ex  parte  Downes,  18  Ves.  290. 
Ex  parte  Solomon,  1  Glyn.  &  Jam.  25. 
Ex  parte  O'Ferrall,  Ihid.  347. 
Ex  parte  Prescot,  1  Atk.  230. 
Key  V.  Flint,  8  Taunt.  21. 
Rose  V.  Hart,  Ihid.  499. 
Ex  parte  Stephens,  1 1  Ves.  24. 
Ranking  v.  Barnard,  5  Mad.  32. 
Ex  parte  Hunter,  6  Ves.  94. 
Whyte  V.  O'Brien,  1  Sim.  &  Stu.  551. 
Shish  V.  Foster,  1  Ves.  sen.  88. 
Ex  parte  Havard,  Cooke's  Bank.  Laws, 

140. 
Ex  parte  Arkley,  Ibid.  142. 
Ex  parte  Boyle,  Ibid.  596. 

March  13,  1844. — The  Lord  Cuancex- 
LOR. — This  is  a  question  arising  out  of  a 
settlement  made  on  the  marriage  of  a  daugh- 
ter of  the  late  Alderman  Winchester,  wi^  a 
person  of  the  name  of  Row.     By  the  terms 


of  the  settlement,  Alderman  Winchester  exe- 
cuted a  bond  for  the  sum  of  5,000Z.  to  the 
trustees  under  that  settlement,  conditioned 
for  the  payment  of  the  sum  of  5,000^.  within 
six  months  after  his  death,  and  for  the  pay- 
ment of  interest  in  the  meantime  on  that 
sum.  The  interest  of  this  5,000/.  was 
settled  on  his  daughter  for  her  life,  and  after 
her  death,  in  the  event  of  Row  (her  husband) 
surviving  her,  then  to  him  for  his  life,  and 
afterwards  for  the  children  of  the  marriage. 
On  the  other  side.  Row  covenanted  that  his 
executors  should  pay  5,000Z.  within  six 
months  after  his  death,  and  he  assigned  two 
policies  of  assurance  on  his  life,  one  for  the 
amount  of  3,000/.,  and  the  other  for  the 
amount  of  2,000/.  as  a  guarantee  for  that 
payment  That  5,000/.  was  settled  also 
upon  Sarah  Winchester,  the  wife,  for  her 
life ;  after  her  death  upon  the  children ;  and 
in  the  event  of  there  being  no  children,  then, 
it  was  to  go  to  Mr.  Row. 

The  marriage  took  effect,  and  within 
three  years  after  the  marriage  Row  became  a 
bankrupt.  The  trustees  applied  to  prove 
for  the  debt  that  would  become  payable 
upon  the  death  of  Row  under  the  commis- 
sion. They  were  allowed  to  do  so,  and  the 
value  of  that  contingent  debt  was  estimated 
at  1 ,600/.  and  upwards,  and  they  proved  for 
that  sum,  and  received  dividends  accordingly, 
and  those  dividends  were  invested.  After 
the  bankruptcy  of  Row,  who  had  covenanted 
to  keep  the  policies  on  foot  by  paying  the 
premiums  from  time  to  time,  he  ceased  to 
pay  them,  and  they  were  paid  by  Alderman 
Winchester,  and  after  Alderman  Winchester 
ceased  to  pay  the  premiums  they  were  paid 
by  the  daughter  (1),  and  the  policies  were 
thus  kept  on  foot.  They  were  ultimately  de- 
ducted from  the  250/.,  the  interest  upon  the 
5,000/.  payable  to  the  daughter.  It  appears 
that  at  the  time  of  the  bankruptcy,  and  when 
application  was  made  to  prove  under  the  com- 
mission, the  assignees,  who  must  have  been 
aware  of  the  existence  of  the  policies,  de- 
clined to  take  these  securities.  They  would 
have  had  aright  to  them,  of  course,. upon 
the  proof  for  the  1,600/.  which  was  the 
equivalent  for  the  debt.  But  it  is  probable 
that  at  that  time  they  were  considered  of  no 
value ;  there  was  no  reason  to  suppose  that 
Row  would  die  soon,  and  they  did  not,  I 

( 1 )  It  did  not  clearly  appear  that  Mrs.  Burridge 
had,  in  fact,  paid  aoy  of  the  premiums. 
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imagine,  choose  to  incumber  themselves  with 
the  payment  of  the  premiums  for  the  pur- 
pose of  keeping  the  policies  on  foot.  They 
therefore  allowed  the  trustees  to  retain  the 
policies.  Soon  after  the  bankruptcy,  Alder- 
man Winchester  applied  to  the  assignees  to 
purchase  the  reversionary  interest  of  Row, 
that  is,  the  reversionary  interest  under  the 
5,00OL  bond,  and  the  reversionary  interest 
under  the  policy  fund  which  was  payable 
by  Row  himself,  and  accordingly  that  pur- 
chase was  completed  at  the  price  of  100/., 
and  a  regular  deed  of  assignment  was  made 
by  the  assignees  under  Row's  commission  to 
Alderman  Winchester.  Some  time  after 
this,  in  the  year  1832,  Row  died,  and  upon 
his  death  application  was  made  by  the  trus- 
tees to  the  insurance  offices,  and  ultimately 
they  paid  the  policies  to  the  trustees.  The 
trustees  invested  the  sums  which  they  re- 
ceived, and  the  accumulated  fund  amounted 
at  the  time  when  this  question  arose  to  nearly 
6,000L  Alderman  Winchester  became  a 
bankrupt  in  the  year  1838,  and  within  a  few 
weeks  after  his  bankruptcy  he  died,  and  a 
question  arose  between  Mrs.  Row,  who  after- 
wards married  Burridge,  the  present  plaintiff, 
and  the  assignees  under  Alderman  Winches- 
ter's bankruptcy,  as  to  their  relative  rights 
to  these  trust  funds. 

The  first  question  is,  as  to  the  policy 
fund.  There  can  be  no  question,  I  think, 
that  as  to  this  fund  Mr.  and  Mrs.  Burridge 
are  entitled  to  the  income  of  it  during 
the  life  of  Mrs.  Burridge.  The  question 
is,  as  to  the  interest  of  Row  which  passed 
to  his  assignees,  and  was  assigned  by  them 
to  Alderman  Winchester,  and,  by  the 
bankruptcy  of  Alderman  Winchester,  be- 
came vested  in  his  assignees.  With  respect 
to  that,  it  is  material  to  consider  what 
was  the  position  of  Alderman  Winchester 
at  the  time  of  his  bankruptcy.  The  trus- 
tees had  his  bond  for  5,000/.  As  between 
Alderman  Winchester  and  the  trustees 
there  was  a  credit  in  favour  of  the  trustees. 
The  bond  was  proveable  indeed  under  the 
commission,  and  it  was  proveable  for  the 
foil  amount,  or  nearly  the  fiill  amount; 
because,  although  the  principal  was  payable 
at  a  future  day,  as  the  interest  in  the 
meantime  was  payable  firom  time  to  time, 
it  was  the  same  thing  as  if  the  principal 
had  been  immediately  payable.  .  That  was 
clearly,  therefore,  a  credit  in  favour  of  the 


trustees.  On  the  other  side.  Alderman  Win^^ 
Chester  had  a  regular  assignment  of  the  re- 
versionary interest  in  the  policy  fund,  and 
in  the  other  fund  he  had  a  regular  assign- 
ment from  the  assignees  of  Row.  That  was 
a  credit  on  his  side  as  against  the  trustees 
under  the  settiement.  It  is  immaterial,  in. 
questions  of  this  nature,  when  you  are  con- 
sidering the  mutual  credit  between  parties, 
whether  the  money  is  payable  at  the  time  of 
the  bankruptcy  or  not.  The  question  is  the 
credit.  I  think,  under  these  circumstances, 
that  this  must  be  considered  as  a  case  of 
mutual  credit,  according  to  the  liberal  inter- 
pretation that  has  been  given  to  those  words 
of  the  statute  in  the  different  decisions  that 
have  taken  place  on  the  subject.  There  was 
a  credit  on  tiie  one  side  in  &vour  of  the  assig- 
nees ;  a  credit  on  the  other  side  in  flEtvour  of 
Alderman  Winchester;  and  whatever  were 
the  rights  and  liabilities  of  Alderman  Win- 
chester at  the  time  of  his  bankruptcy,  they 
would  pass  to  his  assignees.  Therefore,  I 
think,  Uiis  is  a  case  of  mutual  credit. 

But  it  is  unnecessary  to  decide  the  question 
on  that  point,  as  I  think  it  also  comes  within 
tiie  principle  of  retainer.  Alderman  Win- 
chester was  indebted  to  the  trustees  under 
the  settiement  to  which  he  was  a  party.  By 
purchase  from  the  assignees  of  Row,  Alder- 
man Winchester  acquired  the  interest  of 
Row  imder  the  same  settiement,  and  had  a 
claim  upon  the  trustees  under  that  settie- 
ment. There  was  a  liability  to  the  trustees 
under  the  settlement  by  Alderman  Winches- 
ter, who  was  a  party  to  it,  and  there  was  a 
daim  by  him  under  it.  I  think,  therefore, 
the  doctrine  of  retainer  applies.  It  does  not 
come  precisely  within  the  cases  of  Priddy  v. 
Rose  (2),  and  SmUh  v.  Sndth  (3),  and  that 
class  of  cases,  but  it  comes  within  the  prin- 
ciple of  those  cases.  If  Row  or  his  assignees 
had  been  the  claimants,  the  principle  would 
not  have  applied,  but  the  moment  Alderman 
Winchester,  who  had  a  liability  under  the 
settiement  to  which  he  was  a  party,  became 
entitied  to  Row's  interest  by  the  assig^ent 
from  Row's  assignees,  I  think  the  principle 
directiy  and  distinctiy  applies.  He  has  a 
claim  and  a  liability  under  the  settlement  to 
which  he  is  a  party,  and  it  would  be  con- 
trary to  every  principle  of  equity  and  justice 


s; 
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that  be  should  be  entitled  to  enforce  bis 
claim  against  the  trustees  without  paying 
that  which  he  owes  to  the  trust  fund.  I 
think,  therefore,  under  these  drcumstaaces, 
whether  this  case  is  considered  as  a  case  of 
mutual  credit  under  the  Bankruptcy  Act,  or 
as  a  case  of  retainer,  the  assignees  of  Alder- 
man Winchester  are  not  entitled  to  this  re- 
versionary interest,  or  to  the  enjoyment  of 
it,  until  they  make  good  the  claim  which  the 
trustees  of  that  settlement  haye  against  Al- 
derman Winchester's  estate. 

This  brings  me  to  the  consideration  of  the 
other  circumstances,  namely,  those  which 
relate  to  the  dividend  fund.  The  assignees 
of  Row  might  have  taken  possession  of  those 
policies,  and  made  what  they  could  of  them, 
if  they  had  thought  right,  at  the  time  of  the 
proof.  The  policies  were  the  guarantees  for 
that  fund,  that  debt,  which  Row  was  bound 
to  pay,  or  secure  the  payment  of,  six  months 
after  his  death.  Thfey  did  not  choose  to  do 
it,  probably  for  the  reasons  I  have  before 
stated,  namely,  because  they  must  have 
kept  the  policies  on  foot  in  order  to  render 
them  available,  and  they  did  not  think  it 
worth  their  while  to  do  so.  They  therefore 
abandoned  that  fund;  they  abandoned  the 
policies.  Theywerekeptonfootbypayments, 
in  the  first  instance,  byAlderman  Winchester, 
and  afterwards  by  Mrs.  Burridge.  Alderman 
Winchester  has  been  reimbursed  the  pay- 
ments which  he  made.  Application  was 
made  (I  believe,  by  the  direction  of  the  Vice 
Chancellor)  to  the  assignees  of  Row,  to  know 
whether  they  had  any  claim  upon  the  divi- 
dend fund.  They  said  they  had  no  daim 
upon  it,  and,!  thmk,  they  acted  fidrly  and 
properly;  for  having  formerly  abandoned 
the  poticv  fund  on  which  they  might  have 
claimed  (probably  for  the  reasons  I  have 
before  stated),  they  had  no  right  in  justice,  at 
least,  afterwards,  upon  finding  that  that  fbnd 
was  an  available  fdnd,  in  consequence  of  the 
payments  of  the  premiums  made  by  Alder- 
man Windiester  and  Mrs.  Burridge,  to  turn 
round  and  say,  **  We  claim  the  fiind,"  or 
**  We  claim  the  dividends  of  the  fund ;"  and 
they  therefore  acted  perfectly  right  in  dis- 
clauning  all  interest  in  it.  The  question 
then  is,  did  that  dividend  fund  pass  to  Alder- 
man Winchester  or  not  ?  I  think,  looking 
to  the  deed,  that  neither  by  the  language  nor 
by  the  intention  of  the  parties  did  that  fund 
pass.     But  it  is  not  necessary  to  decide  that 


question,  for  this  reason,  that  if  the  fund  did 
pass,  it  will  follow  the  fiite  of  the  other  fund, 
and  be  subject  to  the  same  questions  and 
the  same  principles.  Therefore,  I  think, 
that  neither  with  respect  to  the  dividend 
fund  nor  the  policy  fund,  have  the  assignees 
of  Alderman  Winchester  any  claim  whateTcr 
upon  them,  until  they  make  good  the  sum 
which  they  owed  to  the  trustees.  If  they 
do  make  that  sum  good  (they  probably 
will  not  do  so,  because  it  is  larger  than  their 
own  claim),  then  they  may  raise  a  question 
as  to  the  construction  of  the  deed  with  respeet 
to  the  dividends.  It  is  unnecessary  finally 
to  decide  that  question,  for  the  purpose  of 
doing  justice  in  this  suit  I  think  this  was 
the  view  which  was  ultimately  taken  by  the 
Vice  Chancellor  on  the  two  occasions  when 
the  question  came  before  him ;  therefore  his 
judgment  must  be  affirmed,  and  with  costs. 
The  assignees  of  Alderman  "Vnuchester  will 
pay  the  costs  of  the  suit,  and  will  have  thdr 
costs  out  of  the  estate.  They  have  acted 
fairly  and  bond  fide  with  a  \4ew  to  the  interest 
of  that  estate. 


.C.\ 
•     J 


WARREN    V.    P08TLE- 
WAYTE. 


K.  Bruce,  V.C. 
March  28, 

Practice, — 23rd  and  24th  Orders  of  Au- 
gust, 1841. 

On  a  motion  to  enter  a  memorandum  of 
service  of  a  copy  of  the  hiU  on  a  defen- 
dant, under  the  2Ath  Order  of  the  26lA  of 
August  1841,  it  should  appear  by  afi- 
davit  that  the  service  was  made  wMin  the 
jurisdiction  of  the  Court. 

The  2Srd  Order  of  the  26th  of  August 
1841,  is  not  satisfied  by  serving  a  defendrntd 
with  a  copy  of  the  office  copy  of  the  bUL 

This  was  a  motion  for  leave  to  enter 
memorandums  of  service  of  copies  of  a  bill 
on  two  defendants,  under  the  24th  Order 
of  the  26th  of  August  1841  (1). 

The  affidavit  in  support  of  the  motion 
stated,  that  one  of  the  defendants  had  been 
served  with  a  true  copy  of  the  bill,  without 
mentioning,  however,  how  that  copy  was 
made ;  and  also  stated,  that  the  other  de- 
fendant had  been  served  with  a  true  oc^y 
of  the  office  copy  of  the  bill. 

(1)  Ord.  Can.  171 ;  s-c.  10  Law  J.  Rep.  (n.s.) 
Chano.  418. 
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The  affldarit  did  not  state  where  service 
was  made  on  the  defendants. 

Mr,  David  JoneSy  for  the  motion. 

Knight  Bruce,  V.C.  said,  he  had  held 
that  it  was  necessary  that  the  affidavit  should 
state  that  the  service  was  made  within  the 
jurisdiction  of  the  Court ;  and  that  he  con- 
tinued to  be  of  that  opinion.  The  affidavit 
was,  therefore,  defective  in  that  particular. 
He  added,  that  he  did  not  require  that  the 
precise  spot  where  the  service  was  made 
should  bie  stated;  and  that  he  should  be 
satisfied  with  the  statement  that  it  was  made 
within  the  jurisdiction.  He  thought  also 
that  the  affidavit  was  defective  in  another 
pointy  as  it  stated  that  one  of  the  defendants 
was  served  with  a  copy  of  the  office  copy  of 
the  bill.  He  thought,  that  the  direction  in 
the  23rd  Order,  that  the  defendant  should 
be  served  with  a  '*  copy  of  the  bill,''  was  not 
satiBfied  by  serving  him  with  a  copy  of  the 
office  copy.  He  did  not  require,  however, 
any  statement  as  to  how  the  copy  was  made, 
but  should  be  satisfied  with  the  simple  state* 
ment  that  the  defendant  had  been  served 
with  a  copy  of  the  biU. 

On  the  following  day,— 

His  Honour  said,  he  had  mentioned  both 
points  to  the  Master  of  the  RoUs  and  the 
Vice  Chancellor  of  England,  and  that  they 
had  oonciiRed  with  him  in  the  views  he  had 
ti^en. 

Nctt* — An  opinioD,  on  tfaiB  poiat  of  prtctiee, 
was  pronounced  by  V.C.  Vfignm,  on  the  29th 
of  March  1844,  referring  to  a  case  of  Coleman  v. 
Rackbam,  which  had  come  before  his  Honour  on 
the  6tb  of  May  1848.  in  which  service  of  a  copy  of 
tke  bill,  which  bad  been  examined  with  the  office 
copy,  was  allowed  to  be  to  Acient.  But  hit  Honour 
sow  stated  that  tha  copv  of  the  bill,  served  under 
the  24th  Order,  ought  to  nave  been  examined,  either 
with  the  engrossment  of  the  bill  or  with  some  other 
docamettt  which  bad  been  lo  examined. 


K. 


March  28.      j 


OLDFIELD  V.  COBBETT. 


Pauper —  Coniemp  U 

Order  made  thai  a  defendant^  in  eoniempi 
fir  nxm-payment  of  eoate,  might  appear  in 
fbrmft  panperis,  far  the  sole  and  Hmked 
purpose  of  clearing  his  contempt. 
New  Seribs,  XIII.— Chanc. 


The  defendant  had  given  a  notice  of  mo- 
tion that  he  might  defend  the  suit  generally 
in  forma  pauperis: — Held,  that  the  above 
order  might  be  made  on  this  notice  of  motion. 

AlsOf  that  the  circumstance  that  the  defen^ 
dant  was  sued  as  an  executor,  did  not  pre- 
elude  him  from  obtaining  the  above  order. 

The  defendant  Cohhett  was  sned  in  this 
cause  as  an  executor,  and  having  incurred 
costs,  was,  on  the  non-payment  thereof, 
committed  to  prison  for  contempt. 

A  motion  was  now  made  that  he  might 
defend  the  suit  informd  pauperis, 

A  preliminary  objection  was  taken  by  the 
plaintiff  to  the  hearing  of  the  motion,  on  the 
ground  that  it  was  not  competent  to  the 
defendant  to  move,  as  he  was  in  contempt. 

It  was  argued  for  the  defendant,  that  the 
general  rule  did  not  apply  to  such  a  case  as 
this.  If  a  defendant,  reduced  to  poverty  in 
the  course  of  a  suit,  and  put  into  contempt 
from  his  inability  to  pay  costs  already  in- 
curred, was  to  be  held  unable,  by  reason  of 
this  contempt,  to  take  any  steps  to  defend 
the  snit  tn  formd  pauperis,  it  would  amount 
to  a  denial  of  justice.  Wilson  v.  Bates  {I) 
was  cited. 

On  the  other  hand,  it  was  contended,  that 
there  was  no  such  exception  to  the  rule. 

Knight  Bruce,  V.C.  said,  he  thought 
the  defendant  could  not  be  heard,  with  this 
exception,  that  he  might  be  allowed  to  ap- 
pear in  formd  pauperis  and  take  proceedings 
for  the  purpose  of  clearing  his  contempt. 
He  would,  therefore,  make  the  order  that 
the  defendiant  should  appear  in  formd  pau- 
peris,  for  the  sole  and  limited  purpose,  how- 
ever, of  clearing  his  contempt. 

It  was  then  objected,  on  behalf  of  the 
plaintiff,  that  such  an  order  would  not  come 
within  the  terms  of  the  notice  of  motion, 
which  was,  that  the  defendant  should  de- 
fend the  suit  generally  informd  pauperis,- 
but— 

Knight  Bruce,  V.C.  said,  that  it  seemed 
to  him,  on  a  liberal  and  considerate,  but  not 
unjust  view  of  the  notice  of  motion,  to  be 
within  it. 

(1)  3  Myl.  &  Cr.  197  ;  «.  c.  7  Law  J.  Rep.  (m.b.) 
Cbano.  181. 

2A 


Digitized  by 


Google 


178 


COURTS  OF  CHANCERY 


It  was  then  objected,  that  as  the  defen- 
dant was  an  executor,  he  would  not  be 
allowed  to  defend  in  formd  pauperis — Old' 
field  V.  Cobbett  (2). 

Knight  Bruce,  V.C.  held,  that  as  the 
motion  related  to  a  matter  in  which  the 
defendant  was  personally  concerned,  he  might 
make  the  above  order  without  trenching  on 
the  authority  of  the  case  decided  by  the 
Master  of  the  Rolls. 

Common  order  to  defend  in  formd 
pauperis  limited  to  the  object  of 
clearing  the  contempt. 

Mr,  Temple  and  Mr.  Addis,  for  the 
motion. 

Mr.  Simpkinson  and  Mr.  Bacon,  for  the 
plaintiff. 


L.C. 

> 

1842. 

THE  MAYOR,    ALDERMEN, 

Dec.  20. 

AND  BURGESSES  OF  THE 

1843. 

-       BOROUGH     OF    CLIFTON 

Jan.  16,  17, 

18. 

DARTMOUTH  HARDNESS 

1844. 

V.  HOLDSWORTH. 

Feb,  28. 

> 

Corporation — Bond — Expense  of  Defend- 
ing Quo  Warrantos  against  Members  of  a 
Corporation. 

Quo  warrantos  were  filed  against  some 
members  of  a  corporation,  the  validity  of 
whose  appointment  depended  on  the  validity 
of  an  old  bye-law  of  the  corporation.  At  a 
meeting  of  the  corporate  body,  the  members 
agreed  that  the  town  clerk  should  defend  the 
quo  warrantos,  and  one  of  the  menders  was 
requested  to  attend  to  the  defence  on  behalf 
of  himself  and  the  other  members,  but  no  re- 
solution to  that  effect  was  passed  and  entered 
in  their  books.  The  defence  was  unsuccessful, 
and  the  last-mentioned  member  paid  the  ex^ 
penses,  for  the  amount  of  which,  the  corpora 
ation  gave  a  bond.  A  bill  filed  to  have  this 
bond  delivered  up  to  be  cancelled,  was  dis- 
missed with  costs. 

This  bill  was  filed  by  the  corporation 
of  Dartmouth  against  Mr.  Arthur  Howe 
Holdsworth,   and  it  prayed   that  a   bond 


(2)  3  Beav.  432;  8.c 
Cbanc.  232. 


10  Law  J.   Hq>.  (n.8.) 


which  had  been  given  by  the  corporation  to 
Mr.  Holdsworth  for  1,249/.  Ss.  9d.  in  May 
1833,  might  be  declared  to  have  been  un« 
duly  obtained,  and  might  be  decreed  to  be 
delivered  up  to  the  plaintiffs  to  be  cancelled. 
The  defendant  had  brought  an  action  on 
the  bond,  for  i^  report  of  which,  see  1 1  Ad. 
4*  El.  490 ;  s.  c.  9  Law  J.  Rep.  (n.s.) 
aB.  121. 

The  particulars  of  the  case  and  of  the  evi* 
dence  are  so  fully  stated  in  the  Lord  Chan- 
cellor's judgment,  that  it  seems  unnecessary 
to  repeat  them. 

The  Vice  Chancellor  dismissed  the  bill» 
with  costs;  and  the  plaintiffs  appealed  to 
the  Lord  Chancellor. 

Mr.  Teed,  Mr.  Willcock,  and  Mr.  Dick- 
inson,  appeared  for  the  plaintiffs,  and — 

Mr.  Wakefield,  Mr.  Bethell,  and  Mr. 
Wright,  for  the  defendant. 

The  following  authorities  were  cited : — 

The  Attorney  General  v.  the  Corpora^ 
tion  of  Norwich,  2  Myl.  &  Cr.  406. 

The  Attorney  General  v.  Wilson,  Cr.  & 
Ph.  1 ;  s.  c.  10  Law  J.  Rep.  (n.s.) 
Chanc.  53. 

The  Charitable  Corporation  v.  Sutton, 
2  Atk.  400. 

1  Story  on  Equity  Jurisprudence,  161. 

Gartside  v.  Isherwood,  I  Bro.  C.C.  560. 

The  Corporation  of  Colchester  v.  Low- 
ten,  1  Ves.  &  Bea.  226. 

Daubeny  v.  Cockburn,  1  Mer.  626. 

Scroggs  v.  Scroggs,  Amb.  272. 

Feb.  28. — The  Lord  Chancellor. — 
This  was  a  suit  to  set  aside  a  bond,  which  had 
been  executed  by  the  corporation  of  Dart- 
mouth to  Mr.  Holdsworth  for  about  1,200^., 
The  ground  on  which  the  plaintiffs  insist 
that  die  bond  should  be  delivered  up  is, 
that  it  was  obtained  by  fraud  or  misrepre- 
sentation, and  the  circumstances  of  the  case 
generally  are  these.  The  particular  point  in 
the  controversy  I  shall  consider  more  fully 
presently.  Mr.  Holdsworth  was  a  member  of 
the  corporation  of  Dartmouth,  and  had  great 
influence  in  that  corporation ;  the  principal 
offices  of  the  corporation  were  filled  by  his 
friends  and  connexions  ;  he  represented  the 
borough  in  parliament,  and  generally  in 
elections  his  recommendation  was  attended 
to.     He  was  what  used  to  be  called  the  pa- 
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tron  of  the  borough,  in  old  and  less  pure  times 
Aan  the  present.  Certain  proceedings  had 
been  instituted  by  the  opposite  party  in  the 
borough,  for  the  purpose  of  calluig  in  ques- 
tion the  titles  of  many  of  the  leading  members 
of  the  corporation.  Thirteen  or  fourteen 
qm  warrantoSf  or  informations  in  the  nature 
of  quo  warrantoSf  had  been  obtained  and 
issued.  In  consequence  of  this,  a  meeting 
of  the  corporation  was  held ;  it  was  held 
after  notice,  and  it  is  stated,  that  all  the 
members  of  the  corporation  who  were  in  the 
town,  attended  that  meeting :  and  the  ques- 
tion was  discussed,  as  to  whether  or  not 
these  quo  warrantos  should  be  defended ; 
and  it  was  at  last  resolved  unanimously 
that  they  should  be  defended.  Mr.  Holds- 
worth  was  present  at  that  meeting,  and  he 
was  requested  to  attend  to  the  defence,  and 
do  what  was  necessary  for  that  purpose. 
Accordingly  he  went  up  to  London  and  had 
communication  with  ihe  parties,  and  the 
defence  was  carried  on.  Ultimately,  how- 
ever, it  was  discovered  that  no  effectual 
defence  could  be  made.  The  question  turned 
upon  the  validity  of  a  bye-law,  and  judg- 
ment of  ouster  was  pronounced  against  the 
different  members. 

These  proceedings  were  conducted  by 
the  town  clerk,  who  generally  acted  as  soli- 
citor and  attorney  for  the  corporation.  The 
corporation  had  a  very  scanty  income,  about 
1,100/.  a  year,  and  they  were  not  much  in 
funds;  and  Mr.  Holdsworth  advanced  money 
fiom  time  to  time  for  the  purpose  of  paying 
the  expenses  of  these  proceedings,  and  ulti- 
mately the  bill  amounted  to  about  1,290/., 
and  that  whole  sum  was  paid  by  Mr.  Holds- 
worth.  That  being  so,  after  some  time  he 
applied  to  the  corporation  to  reimburse 
him,  and  the  corporation  had  a  meeting  for 
that  purpose,  wliich  was  convened  by  public 
notice,  and  the  object  of  that  meeting  was 
stated  in  that  notice.  The  parties  assembled, 
and,  after  consideration  and  inquiry,  a  bond 
was  given,  as  they  were  not  in  funds,  for  the 
amount  to  Mr.  Holdsworth,  and  the  corpo- 
rate seal  was  affixed  to  that  bond  by  the 
unanimous  opinion  of  that  meeting.  Two 
years'  interest  was  paid  in  the  two  successive 
years  upon  that  bond.  At  last  came  the 
Municipal  Corporation  Act ;  a  new  set  of 
men  came  into  the  corporation,  influenced 
by  purer  views  and  motives ;  and  the  ques- 


tion was,  whether  this  bond  should  be  paid. 
They  refused  to  pay  interest  any  longer — 
Mr.  Holdsworth  brought  an  action — that 
action  was  tried  at  Exeter,  I  believe,  before 
Mr.  Baron  Parke,  and  a  special  verdict  was 
found.  There  were  pleas  put  in  of  a  special 
character,  one  a  plea  of  fraud,  which  was 
negatived  by  the  jury ;  a  second  plea  to 
this  effect,  that  the  corporation  had  not 
authorized  the  defence,  or  authorized  Mr. 
Holdsworth  to  take  measures  for  the  defence, 
and,  therefore,  as  he  had  paid  the  money 
under  such  circumstances,  the  corporation 
was  not  justified  in  affixing  the  corporate 
seal  to  the  bond  for  the  reimbursing  him. 
That  was  the  plea  in  substance.  It  was 
found  by  the  jury  on  that  plea,  that  the 
corporation  had  not  authorized  the  defence, 
but  as  matter  of  law  they  referred  it  to  the 
Court,  whether,  under  such  circumstances, 
the  bond  could  be  sustained.  It  came  before 
the  Court,  and  the  Court  were  of  opinion 
that  the  bond  was  a  legal  bond.  It  was 
given  before  the  Municipal  Corporation  Act ; 
and  the  question  was,  what  was  the  law  at 
that  time ;  and  the  Court  considered,  that 
where  the  title  of  the  corporators  was  at- 
tacked, it  was  a  legitimate  application  of 
the  corporate  funds  to  defend  the  title  of 
the  corporators  ;  therefore,  judgment  was 
pronounced  for  Mr,  Holdsworth. 

Now  the  case  has  come  into  this  court ; 
and  it  is  said,  that  the  transaction  was  frau- 
dulent ;  that  on  affixing  the  seal  to  the 
bond  at  the  meeting  to  which  I  have  re- 
ferred, a  misrepresentation  took  place  ;  that 
that  influenced  some  of  the  members,  and 
that  the  transaction  therefore  cannot,  in 
equity,  be  sustained.  It  is  also  stated,  that 
some  of  the  parties  who  attended  that  meet- 
ing and  voted,  were,  in  fact,  interested,  for 
they  themselves  were  liable  to  pay  these 
costs,  and  that  under  such  circumstances 
the  transaction  cannot  be  sustained.  There- 
fore, it  is  material  to  consider  what  took 
place  at  that  meeting,  and  also  to  consider 
what  took  place  at  the  previous  meeting  at 
which  it  is  stated  the  corporation  authorized 
the  proceedings. 

I  have  already  stated  generally  how  that 
was.  Upon  the  quo  warrantos  coming 
down,  a  meeting  of  the  corporators — those 
who  governed  and  directed  the  affairs  of  the 
corporation — was  held,  and  at  that  meeting 


Digitized  by 


Google 


180 


COURTS  OF  CHANCERY: 


it  was  resolved  by  every  person  present — 
unanimously  resolved — ^all  the  corporators 
living  in  the  town  being  present  at  that  meet- 
ing, and  the  meeting  being  regularly  con- 
vened,— ^it  was  resolved  that  the  corporation, 
or  the  title  of  the  corporators,  should  be  de- 
fended. No  individual  had  any  particular 
interest  iif  defending  his  case,  because  it 
was  not  an  individual  question  as  to  any 
conduct  in  a  particular  corporator.  The 
whole  question  turned  on  the  validity  of  a 
bye-law  affecting  the  corporation  at  large. 
There  is  no  doubt,  therefore,  and  it  is  proved, 
and  there  is  no  contradictory  evidence,  that 
all  the  persons  present  at  that  meeting 
authorized  the  defence. 

But  then  there  was  no  legal  act — there 
was  no  resolution  entered  in  the  books — 
there  was  no  corporate  act  done  at  that 
time,  to  make  it  a  valid  act ;  and  therefore 
the  jury  were  justified  in  the  verdict  which 
they  found,  that  they  were  not  defended  at 
the  instance  of  the  corporation.  They  were 
defended  at  the  instance  of  the  members  of 
the  corporation  who  were  present  at  that 
meeting — ^a  verbal  authority  was  given, 
and  nothing  more.  It  is  material  to  mention 
that  circumstance,  and  to  state  what  actually 
took  place  with  reference  to  the  meeting 
afterwards  held  when  the  bond  was  given. 
I  state  generally  there  is  no  conflicting  evi- 
dence as  to  what  took  place  at  that  first 
meeting.  Three  gentiemen  of  respectability 
state  positively  on  their  oaths,  that  all  the 
parties  were  unanimous,  and  there  is  no 
contradictory  evidence;  and  I  have  stated 
what  I  have  stated,  for  the  purpose  of  re- 
conciling my  view  of  the  case  with  the 
verdict  of  the  jury.  The  jury  were  jus- 
tified ill  the  verdict  they  pronounced,  in 
saying,  that  there  was  no  authority ;  that 
the  corporation  gave  no  authority  for  the 
defence.  There  was  no  legal  corporate  act 
authorizing  the  defence ;  the  individual 
members  of  the  corporation  present  at  that 
meeting  might  have  given  a  legal  and  cor- 
porate autiiority  for  the  defence,  but  that 
they  omitted  to  do.  The  verdict,  there- 
fore, was  perfectly  proper  in  that  re- 
spect. It  is  material,  tiierefore,  to  bear  this 
transaction  in  mind  when  we  come  to  the 
consideration  of  what  took  place  at  the  time 
when  the  bond  was  executed.  I  have  men- 
tioned that  that  meeting  where  the  bond  was 


executed,  was  convened  regularly  by  a  no- 
tice stating  the  object  of  the  meeting,  and 
the  parties  assembled.  There  were  two 
persons  (Harris  and  Codner  are  their  names 
I  think)  upon  whose  evidence  alone  this 
case  rests  on  the  part  of  the  plaintiffs  in  this 
suit.  Mr.  Prideaux  (1),  who  was  present, 
states  that  Mr.  Harris  asked  him  if  there 
was  any  entry  of  any  resolution  authorising 
the  defence,  and  whether  they  could  legally 
pay  the  money,  and  whether  it  could  legally 
and  properly  be  done.  Mr.  Prideaux  states 
that  he  said  on  that  occasion  to  Mr.  Harris, 
in  answer  to  some  suggestion  whether  the 
opinion  of  counsel  ought  not  to  be  taken, 
that  the  opinion  of  counsel — Sir  William 
Follett — had  been  taken ;  but  he  says  ex- 
pressly and  in  terms,  that  he  told  Harris 
that  the  corporation  were  not  bound  to  pay 
the  money,  but  that  it  was  legal  and  proper 
for  them  to  do  it,  if  they  thought  right ;  and 
that  Mr.  Codner  immediately  said,  that  in 
honour  and  justice  it  ought  to  be  done. 
That  is  the  distinct  and  plain  and  positive 
testimony  of  Mr.  Prideaux.  Another  gen- 
tieman,  Mr.  Sparke,  says,  that  at  that  meet- 
ing it  was  known  and  stated  by  the  parties, 
that  the  authority  was  merely  verbal.  He 
says  so  in  terms,  and  it  is  quite  clear,  from 
the  whole  scope  of  the  meeting  and  the 
whole  argument,  that  the  parties  must  have 
known  there  was  no  legal  and  corporate 
authority  for  the  defence ;  that  when  they 
asked  whether  there  was  any  authority,  they 
must  have  meant  to  have  asked  whether 
this  gentieman,  Mr.  Holdsworth,  acted  from 
his  mere  motion,  or  whether  the  persons 
who  were  the  governing  parties  in  the  cor- 
poration wished  him  to  do  what  he  had 
done,  because  the  whole  question  turned  on 
this,  whether  they  could  properly  and  legally 
pay.  If  it  had  been  a  corporate  act,  autho- 
rizing Mr.  Holdsworth  to  pay  it  or  do  it, 
there  could  be  no  doubt  as  to  its  being 
proper  and  legal  for  them  to  make  the  pay- 
ment; therefore,  when  they  asked  whether 
it  was  proper  and  legal  for  them  to  pay, 
they  must  have  considered  that  there  was 
no  distinct  and  corporate  authority  for  that 
purpose,  (and  they  advert  to  the  book  that 
was  lying  on  the  table,) — that  there  was  no 
resolution  of  the  corporators  at  all.     And  it 

(1)  The  father  of  the  town  olerk,  who  wm  ill. 
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IS  quite  dear,  that  if  there  had  been  any 
corporate  act  authorizing  the  defence,  it 
would  have  been  at  once  produced,  and 
there  would  have  been  no  question  about  it. 
And,  therefore,  when  the  persons  there  pre- 
sent told  Mr.  Hairis  and  Mr.  Codner,  as  it 
is  there  stated,  that  the  corporation  had 
authorized  this  defence,  it  must  have  been 
nndentood  in  what  sense  that  authority  was 
given,  not  by  any  corporate  act,  but  at  a 
meeting  at  which  corporators  were  present — 
at  which  Mr.  Holdsworth  was  present-^ 
and  at  which  he  was  desired  to  undertake 
the  defence.  I  think  that  is  the  plain  in- 
ference to  be  drawn  from  what  took  place 
at  that  meeting.  I  have  read  the  evidence 
over  and  over  again,  and  the  evidence  before 
Mr.  Baron  Parke  at  the  trial,  and  I  can 
come  to  no  other  conclusion  than  this,  that 
all  the  parties  present  knew  that  there  was 
no  corporate  act  authonzing  Mr.  Holds- 
worth  to  carry  on  the  defence,  but  that  the 
parties  who  were  the  leading  members  of 
the  corporation,  at  a  meeting  for  that  pur- 
pose, wished  him  to  undertake  it,  and  that, 
in  pursuance  of  that  wish  and  desire,  he  did 
undertake  the  defence.  There  was  no  mis- 
representation ;  nothing  was  misunderstood, 
according  to  my  notion  of  the  transaction. 
And  this  conforms  with  the  distinct,  plain, 
and  positive  testimony  of  Mr.  Prideaux, 
who  was  asked  by  those  gentlemen  upon 
the  subject,  and  who  stated  that  they  were 
not  bound  to  pay,  but  that  they  might  pay 
if  they  thought  proper. 

Under  these  circumstances,  I  think  it 
cannot  be  said  that  there  was  any  misrepre- 
sentation; that  when  they  authorized  the 
corporation  seal  to  be  affixed  to  this  bond, 
they  knew  the  position  in  which  they  stood 
— Uiey  knew  their  liability  to  pay — they 
knew  that  they  were  not  bound  to  pay,  but 
they  knew  that  in  honour  and  justice  they 
ought  to  pay.  These  expressions  were 
made  use  of  at  the  meeting  more  than  once, 
by  the  different  parties  concerned ;  therefore, 
I  think,  as  far  as  relates  to  that  part  of  the 
case,  there  is  no  ground  whatever  for  sus- 
taining the  suit. 

Then  I  come  to  the  other  part.  It  was 
said,  that  three  of  these  gentlemen  who  at- 
tended at  this  meeting,  and  who  authorized 
the  affixing  of  the  seal,  were  defendants 
in  those  quo  warrantoB^  and  therefore  they 


were  liable  for  the  costs.  There  is  not  the 
slightest  foundation  for  this  objection,  and 
for  this  plain  reason,  that  when  they  carried 
these  quo  warrantoSf  or  these  rules  with 
which  they  had  been  served,  to  the  town 
clerk,  they  said,  "We  have  been  served 
with  these  rules :  this  is  a  corporate  matter : 
we  have  nothing  to  do  with  this:  it  is  a 
question  as  to  the  validity  of  a  bye-law ;" 
on  which  the  town  clerk  immediately  took 
the  rules,  and  said,  "  No,  it  is  a  matter 
for  the  corporation:  the  corporation  must 
defend  it.*'  Then  the  town  clerk  states 
throughout,  over  and  over  again  in  his  evi- 
dence, that  he  defended  for  Uie  corporation. 
How  then  could  he,  under  such  circum- 
stances, have  maintained  any  suit  whatever 
against  either  of  these  parties,  for  the  costs 
incurred  in  the  defence  ?  He  did  not  defend 
for  them :  he  stated  he  did  not  defend  for 
them :  he  defended  for  other  parties ;  for 
the  corporation,  whose  title  to  sustain  that 
bye-law  was  the  only  point  in  question. 

But  then  it  is  said,  that  Mr.  Holdsworth 
paid  this  money,  and  therefore  Mr.  Holds- 
worth  would  have  had  a  remedy  against 
them.  That  is  still  more  distant.  If  the 
town  clerk  could  not  have  maintained  any 
proceedings  against  them  for  the  costs,  still 
more  distant  is  the  title  of  Mr.  Holdsworth, 
who  as  a  volunteer  went  and  paid  the 
money.  How  could  he  have  maintained 
any  action  against  them  ?  There  is  no  legal 
liability  therefore  in  any  of  these  parties  for 
the  costs,  and  there  is  not  the  slightest  foun- 
dation for  such  an  impression. 

I  think,  therefore,  tiiat  there  is  no  equity 
in  this  case,  and  at  law  the  question  has 
been  decided.  It  is  decided  that  there  was 
no  fraud  at  law  :  that  the  parties  did  what 
they  were  entitled  in  point  of  law  to  do, 
previously  to  the  Municipal  Corporation 
Act,  and  that  the  bond  was  a  valid  bond. 
There  were  various  cases  cited,  to  which  it 
is  not  necessary  particularly  to  refer.  They 
are  all  cases  of  finaud  and  misrepresentation, 
with  the  exception,  I  think,  of  The  Colches- 
ter ea$e,  and  that  was  a  case  direcdy  in 
support  of  the  claim  of  Mr.  Holdsworth. 
Under  these  circumstances  the  appeal  ought 
to  be  dismissed  with  costs. 
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K.  Bruce,  V.C. 
1843. 
Feb.  28.    . 

J.    ^  >      FOLEY  V.  HILL. 

1844. 
March  1,  2,4,  16. 

Banker — Accounts — Limitations,  Statute 
of. 

A*  opened  an  account  with  bankers^  who 
agreed  to  allow  him  SI.  per  cent,  on  the 
balances  in  their  hands  from  time  to  time. 
A.  paid  in  one  sum  and  drew  two  cheques, 
leaving  a  balance  on  which  interest  was  regu^ 
larly  allowed  for  some  time,  but  the  bankers 
then  ceased  to  make  any  entry  respecting  it. 
More  than  six  years  after  the  last  entry.  A, 
filed  a  bill  for  an  account,  and  for  payment 
of  the  balance  and  interest : — Held,  that  A*s 
claim  was  barred  by  the  Statute  of  Limita- 
tions; and  as  the  account  consisted  only  of 
three  items,  and  ought  not  to  have  been  made 
the  subject  of  a  suit  in  equity,  the  bill  was 
dismissed,  with  costs. 

This  bill  was  filed  in  January  1838. 

The  defendants  were  bankers  at  Stour- 
bridge, and  in  April  1 829,  the  plaintiff  agreed 
to  open  an  account  with  them,  and  they  were 
to  allow  him  interest  at  31.  per  cent,  upon 
the  balances  from  time  to  time  in  their  hands, 
and  the  plaintiff,  in  the  same  month  of  April, 
lodged  with  them  a  sum  of  6,1 17^.  lOs.,  for 
which  they  gave  him  areceipt  in  the  following 
words :  "  April  1 1, 1829.— Stourbridge  Old 
Bank. — Received  of  Edward  Thomas  Foley, 
Esq.  6, 1 1 7/.  1 0*.  to  account  for.  For  HiUs, 
Bate  &  Robins.  William  Robins ;"  and  on 
the  same  day  they  sent  this  receipt  to  the 
agent  of  the  plaintiff  inclosed  in  a  letter  in 
the  following  words :  **  We  inclose  a  receipt 
for  6,117Z.  105,,  being  a  sum  transferred  to 
the  credit  of  E.  T.  Foley,  Esq.  by  Mr.  B, 
upon  which  we  shall  allow  31.  per  cent, 
interest." 

The  plaintiff  and  Sir  Edward  D.  Scott 
were  joint  owners  of  certain  collieries  and 
coal  works  in  Staffordshire,  and  kept  a  joint 
account  with  Messrs.  Hill  &  Co.  for  the  pur- 
pose of  their  collieries.  This  account  was  con- 
tinued till  November  1 834,whenitwasclosed. 
It  was  stated  in  the  bill,  that  between  1830 
and  1834,  several  sums  of  money,  being  the 
amount  of  the  plaintiff's  share  in  tlie  profits 


of  the  collieries,  were  paid  out  of  the  joint 
account,  to  the  credit  of  the  plaintiff  in  his 
private  account.  This  was,  however,  denied 
by  the  answer :  and  it  appeared  that  the 
private  account  consisted  of  three  items  only, 
besides  the  interest,  namely,  the  6, 11 7^.  10s. 
and  two  sums  of  1,7001.  and  2,0002.,  which 
were  drawn  out  by  cheques  in  1830,  and  no 
entry  was  made  in  the  private  account  after 
December  1831. 

In  April  1834,  the  first-named  defendant, 
Mr.  Hill,  retired  from  the  partnership. 

The  bill  prayed  that  an  account  m^ht  be 
taken  of  the  said  sum  of  6,117/.  lOs.,  and 
all  other  sums  of  money  received  by  Hill 
&  Co.  on  the  plaintiff  *s  private  account  since 
the  11th  of  April  1829,  with  interest  there- 
on at  31.  per  cent.,  and  also  of  all  sums 
properly  paid  by  the  said  firm  since  the  same 
day  on  the  plaintiff  *s  private  account,  and 
that  the  defendants  might  be  decreed  to  pay 
the  balance. 

The  defendants  who  were  the  continuing 
partners  in  the  firm,  put  in  a  plea  and  answer. 
They  pleaded  the  Statute  of  Limitations,  the 
plaintiff  not  having  any  cause  of  suit  which 
arose  within  six  years.  By  their  answer 
they  denied  that  they  had  within  six  years 
carried  to  the  plaintiff's  account  in  their 
books,  interest  upon  the  said  sum  of  6,117/. 
lOs.,  or  any  other  sum:  and  stated  that 
down  to  the  2^th  of  December  1831,  interest 
after  the  rate  agreed  upon  of  3/.  per  cent 
was  calculated,  and  entered  in  the  account 
between  the  plaintiff  and  defendants. 

The  defendants  stated,  that  it  was  the 
custom  of  bankers  to  calculate  interest  on 
the  balances  due  from  them  to  their  custom- 
ers in  their  ledgers  in  a  separate  column,  and 
that  until  their  customers  claimed  to  be  paid 
such  interest,  or  to  have  it  added  to  such 
balance,  it  was  not  actually  paid  to  their 
credit,  nor  treated  as  a  payment  or  acknow- 
ledged or  considered  as  a  debt. 

Several  cheques  had  been  drawn  by  the 
agent  of  Foley  &  Scott,  on  the  joint  account, 
in  favour  of  Foley,  after,  the  last  entry  had 
been  made  in  his  private  account.  These 
cheques  were  presented  at  Messrs.  Hill  & 
Co.'s  counter  by  an  agent  of  Mr.  Foley, 
who  had  received  J&om  Hill  &  Co.  bills 
of  exchange  upon  their  London  bankers, 
Messrs.  Esdaile  &  Co. ;  which  bills  were  re- 
mitted to  the  plain tifi*'8  bankers  in  London. 
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The  case  was  heard  before  the  Vice  Chan- 
cellor Knight  Bruce,  on  the  28th  of  Feb- 
ruary 1843,  when  his  Honour  pronounced 
the  following  judgment. 

It  seems  to  me  that  this  agreement,  stated 
by  the  answer,  and  with  respect  to  which  it 
has  not  been  stated  that  there  was  anything 
done  to  put  an  end  to  it,  decides  the  whole 
case.  It  appears  to  me,  that  the  mode  in 
which  the  persons  whose  duty  it  was  to  keep 
the  account — that  the  mode  in  which  they 
actuaUy  kept  it  is  perfectly  immaterial,  be* 
cause  they  are  to  be  charged  according  to 
their  duty.  And  suppose  that  bankers  do 
receive  sums  of  money  irom  their  customers, 
and  do  not  make  any  entry  of  the  receipts, 
are  we  to  be  told  that  they  are  not  respon- 
sible, or  that  they  may  take  the  benefit  of  the 
Statute  of  Limitations,  because  they  do  not 
do  their  duty  ?  If  a  customer  proves  that 
money  was  received  by  his  bankers  at  any 
time  after  the  last  item  in  the  bankers'  ac- 
count, that  is  enough  to  charge  the  bankers ; 
and  when  I  find  there  is  a  statement  that  it 
was  agreed  in  the  language  of  the  answer, 
that  Hill  &  Co.  should  allow  interest  at  the 
rate  of  31,  per  cent,  per  annum,  it  is  the  same 
thing,  in  my  mind,  as  if  there  had  been  the 
interest  at  31.  per  cent,  from  time  to  time 
paid  by  them  on  the  balance  to  the  credit  of 
the  customer.  The  fact  that  they  have  not 
chosen  to  enter  the  items,  never  could  be 
beneficial  to  them,  and  they  are  therefore  by 
virtoe  of  this  agreement  liable  down  to  this 
time  for  that  interest,  at  the  rate  of  3^.  per 
cent,  per  annum  on  the  balances,  which  they 
agreed  should  be  allowed ;  and  therefore  it 
must  be  considered  as  a  specific  account ;  and 
my  opinion  is,  that  the  bankers  are  respon- 
sible.    There  must  be  an  account  taken. 

The  defendants  appealed  from  this  de- 
cision. 

Mr.  Stuart  and  Mr.  G.  L.  Russell,  for 
the  plaintiff,  contended,  that  under  the  agree- 
ment which  the  defendants  had  entered  into, 
they  were  bound  to  keep  proper  books,  and 
to  make  all  such  entries  as  were  necessary 
to  shew  the  true  state  of  the  accounts,  and 
that  their  only  ground  for  setting  up  the 
Statute  of  Limitations  was,  the  fact  that  they 
had  neglected  to  perform  their  duty  in  keep- 
ing proper  accounts. 

Mr.  Bethell,  Mr.  K.  Parker,  and  Mr. 
TorrianOf  for  the  defendants,  insisted,  that 


if  the  plaintiff  had  any  remedy,  he  ought  to 
bring  an  action  at  law :  that  there  was  no 
complicated  account  in  this  case  which  a 
court  of  law  could  not  unravel,  and  no  ground 
whatever  for  the  expense  of  a  suit  in  Chan- 
cery :  that  the  balance  due  firom  a  banker 
to  his  customer  merely  constituted  a  debt, 
and  that  the  Court  could  not  treat  the  defen- 
dants as  trustees  for  their  customers,  merely 
because  they  agreed  to  allow  interest  on  a 
balance :  and  that  the  cheques  which  were 
drawn  by  Foley  &  Scott  in  favour  of  the 
plaintiff  were  never  entered  in  his  private 
account,  and  were  entirely  unconnected  with 
it. 

The  following  authorities  were  referred  to ; 

Devaynes  v.  Noble,  1  Mer.  539. 
Dinwiddle  v.  Bailey,  6  Ves.  136. 
Sterndale  v.  Hankinson,  1  Sim.  393. 
Moses  V.  Lewis,  12  Price,  502. 
FrietasY.  Dos  Santos,  1  You.  &  Jer.  574. 
Kiny  v.  Rossett,  2  Ibid.  33. 
Hovenden  v.  Lord  Annesley,  2  Sch.  & 
Lef.  630. 
Mr.  Stuart  replied. 

March  16. — The  Lord  Chancellor.— 
The  defendants  in  this  case  carried  on  the 
business  of  bankers  at  Stourbridge,  in  the 
county  of  Worcester,  under  the  name  and 
firm  of  Messrs.  Hill  &  Co.  The  plaintiff, 
Mr.  Foley,  deposited  with  them  in  the  year 
1829,  a  sum  of  about  6,0002.  and  upwards. 
He  received  from  them  the  usual  accountable 
receipt,  and  in  the  note  inclosing  that  re- 
ceipt they  engaged  to  allow  him  interest  at 
the  rate  of  31.  per  cent.  Of  course  that 
must  have  meant  31.  per  cent,  upon  the 
balance,  as  it  should  from  time  to  time  exist 
between  the  parties.  Mr.  Foley  drew  two 
cheques  at  different  times  against  this  sum, 
one  for  1,700^.,  the  other  for  2,0002.  The 
latter  cheque  was  drawn  in  the  month  of 
July  1830.  The-  defendants  entered  these 
payments  according  to  the  usual  custom  in 
their  ledger,  and  also  calculated  interest 
upon  the  balances  up  to  the  month  of  Decem- 
ber 1831.  From  that  time  no  payment  was 
made  in  respect  of  this  account ;  no  entry 
was  made  in  the  books ;  there  was  no  ac- 
knowledgment in  any  way  whatsoever  of  the 
debt,  llie  defendants,  under  these  circum- 
stances, set  up  by  way  of  defence  to  the 
present  suit  the  Statute  of  Limitations,  the 
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bill  not  having  been  filed  uatil  more  than 
six  years  after  the  last  entry  in  the  books. 
The  question  is,  or,  at  least,  one  question 
is,  whether  that  is  a  valid  defence  to  the 
present  suit. 

It  is  quite  clear,  that  a  banker  is  not  a 
trustee  for  his  creditor ;  he  is  not  a  trustee 
in  the  legal  sense  of  the  term.  Money 
advanced  by  the  customer  to  his  banker  is 
a  loan,  and  constitutes  a  debt.  If  it  were 
necessary  to  refer  to  authorities  for  that 
purpose,  I  may  refer  to  the  authorities  that 
were  cited  in  the  case  lately  argued  in  this 
Court,  of  Parker  v.  Marchant  (1).  First  of 
all,  the  case  of  Sims  v.  Bond  (2),  a  recent  case 
in  the  Court  of  Queen's  Bench,  in  which 
the  judgment  was  delivered  by  Lord  Denman, 
C.J.  He  says,  *'  Sums  which  are  paid  to 
the  credit  of  a  customer  with  a  banker, 
though  usually  called  deposits,  are,  in  truth, 
loans  by  the  customer  to  the  banker."  And 
that  is  in  accordance  with  the  same  doctrine 
which  was  stated  in  the  former  well-known 
case  of  Devaynes  v.  Noblsy  by  Sir  William 
Grant.  He  says,  **  There  is  a  fellacy  in 
likening  the  dealings  of  a  banker  to  the  case 
of  a  deposit,  to  which,  in  legal  effect,  they 
have  no  sort  of  resemblance.  Money  paid  in 
to  a  banker's  becomes  immediately  a  part  of 
his  general  assets,  and  he  is  merely  a  debtor  for 
the  amount."  The  same  doctrine  was  stated 
in  the  case  of  Carr  v.  Carr  (3)  by  the  same 
learned  Judge.  This  transaction  therefore 
is  of  this  nature.  There  is  a  loan  made  by 
Mr.  Foley  to  the  defendants  Hill  &  Co.  to 
be  repaid  with  interest  at  the  rate  of  3/.  per 
cent.  That  was  a  simple  transaction,  as  it 
appears  to  me,  between  them  ;  and  if  this 
were  a  case  at  law,  the  Statute  of  Limitations 
pleaded  to  such  an  action  would  be,  I  think, 
a  sufficient  answer,  unless  there  were  some 
special  cxreurostances  taking  the  case  out  of 
the  operation  of  the  statute. 

The  next  question  therefore  for  consider- 
ation is,  whether  the  same  doctrine  applies 
to  this  Court.  In  the  case  of  a  legal  demand, 
the  plea  of  the  Statute  of  Limitations  is  the 
plea  which  is  made  use  of  in  this  court,  and 
considered  in  this  court  as  coming  under  the 
Statute  of  Limitations  in  obedience  to  that 
statute.     And  I  think  the  dqctrine  upon 


(1)  12  Law  J.  Rep.  (n.s.)  Chanc.  385. 

(2)  5  B.  «e  Ad.  S92. 

(3)  I  Mer.  541,11. 


this  subject  is  most  clearly  and  satis&ctorily 
stated  by  Lord  Redesdale  in  the  case  of 
Hovenden  v.  Lord  Armesley^  referred  to  in 
the  argument.  He  says,  '*  I  think  it  is  a 
mistake  in  point  of  language  to  say,  ih^t 
courts  of  equity  act  merely  by  analogy  to 
the  statute;  they  act  in  obedience  to  it." 
And  again,  '*!  thinks  therefore,  courts  of 
equity  are  bound  to  yield  obedience  to  the 
Statute  of  Limitations  upon  all  legal  titles 
and  legal  demands,"  (this  is  a  legal  title,  a 
legal  demand),  "and  cannot  act  contrary 
to  the  spirit  of  its  provisions.  I  think  the 
statute  must  be  taken  virtually  to  include 
courts  of  equity,  for  when  the  legislature  by 
statute  limited  the  proceedings  at  law  in 
certain  cases,  and  provided  no  express  limi^ 
tations  for  proceedings  in  equity,  it  must 
be  taken  to  have  contemplated  that  equity 
followed  the  law,  and  therefore  it  must  be 
taken  to  have  virtually  enacted  in  the  same 
cases  a  limitation  for  courts  of  equity  also." 
I  think  that  that  is  a  sound  doctrine.  If 
therefore  this  is  a  defence  upon  the  general 
question,  without  reference  to  any  specialties 
tixat  may  be  in  it,  if  it  would  be  a  sufficient 
defence  at  law,  it  constitutes  also  a  sufficient 
defence  in  equity ;  and  it  would  be  a  suffi- 
cient answer  in  this  case,  unless  there  are 
some  special  circumstances  to  be  relied  upon 
for  the  purpose  of  taking  this  case  out  of  the 
operation  of  the  statute. 

The  special  circumstances  which  were 
relied  upon  were,  first,  two  letters  which 
were  put  in  for  the  purpose  of  leading  the 
Court  to  consider  that  they  constituted  an 
acknowledgment  of  the  debt,  or  an  acknow- 
ledgment of  an  open  account  which  would 
have  been'suffident.  I  stated  my  opinion 
at  the  time,  that  they  did  not,  in  point  of 
construction,  operate  to  that  extent,  that 
they  did  not  amount  to  any  acknowledgment 
of  the  debt,  and  that  they  did  not  affect  the 
operation  of  the  statute.  I  retain  the  same 
opinion,  and  I  think  these  letters  do  not  at 
all  vary  or  affect  the  case. 

The  next  question  is,  as  to  the  different 
transactions  which  took  place  between  the 
parties.  It  is  said,  that  since  the  date  of 
the  last  entry  of  interest  in  this  account, 
several  transactions  took  place  between  the 
parties,  which  are  sufficient  to  take  it  out  of 
the  operation  of  the  statute ;  that  they  foim, 
or  ought  to  form,  items  in  the  account. 
These  transactions  were  all  of  the  same 
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natare;  and,  therefore,  it  is  sufficient  to 
describe  one  of  them,  for  the  purpose  of 
considering,  whether  it  does  or  not  take  this 
case  out  of  the  operation  of  the  statute. 
The  case  to  which  I  refer  was  of  this  de- 
scription. Mr.  Foley,  the  plaintiff  in  this 
suit,  was  joint  owner  of  a  colliery  with  a 
person  of  the  name  of  Sir  Edward  Scott,  and 
they  had  a  joint  account  with  Messrs.  Hills  & 
Co.  Sir  Edward  Scott  and  Mr.  Foley  drew 
a  cheque  in  favour  of  Mr.  Foley,  upon  the 
hankers,  Messrs.  Hills  &  Co.  Mr.  Foley's 
agent  presented  that  hill  at  the  counter 
in  the  ordinary  way,  but  did  not  receive 
money  in  exdhange  for  it,  which  he  was 
entitled  to  receive  if  he  had  thought  proper ; 
hut  wishing  the  money  to  be  paid  in  Lon- 
don, he  obtained,  instead  of  money,  a  bill  of 
exchange,  drawn  by  the  bankers  upon  their 
correspondents  in  London,  Messrs.  Esdaile 
&  Co.  That  was  a  complete  and  closed 
transaction :  it  stood  by  itself.  It  was  pre- 
cisely the  same  as  if  money  had  been  paid 
in  discharge  of  the  cheque.  It  formed  an 
item  of  account  between  the  bankers  and  Sir 
£.  Scott  and  Mr.  Foley,  because  they  would 
debit  that  firm  with  the  amount  of  the  cheque 
in  their  books,  having  paid  that  cheque  to 
Mr.  Foley,  but  it  made  no  item  whatever  of 
the  account  with  Mr.  Foley.  It  was  a  closed 
transaction,  and  had  no  efiect  whatever 
upon  the  account  which  existed  between 
them.  The  reason  why  a  particular  trans- 
action of  this  kind  within  the  six  years  bars 
the  operation  of  the  Statute  of  Limita- 
tions is,  that  it  amounts  to  an  acknowledg- 
ment of  an  existing  account ;  but  how  can 
the  presenting  of  a  cheque  by  a  party,  who 
has  an  account  at  the  bank,  and  obtaining 
payment  for  the  amount,  operate  as  an 
acknowledgment  of  an  existing  account,  if 
the  transaction  stood  by  itself?  There  were 
five  or  six  of  these  transactions  subsequent 
to  the  last  entry  of  interest,  but  they  do 
not  appear  to  me  at  all  to  affect  the  ques- 
tion, or  take  the  case  out  of  the  operation  of 
the  statute. 

This  brings  me  to  the  remaining  ground 
of  defence,  namely,  as  to  the  operation  of 
the  Statute  of  Limitations.  It  was  said, 
that  these  persons  were  bankers ;  that  it  was 
their  duty  to  keep  the  account  between 
them  and  their  customers ;  that  it  was  part 
of  the  custom  of  their  house  to  keep  such 
an  account;  that  they  ought  to  have  en- 
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tered  the  interest  from  time  to  time,  half 
yearly,  as  it  became  payable ;  that  not  hav- 
ing made  such  entries,  it  was  a  negligence 
on  their  part ;  and  that,  therefore,  they  could 
not  avail  themselves  of  the  Statute  of  Limi- 
tations, founded  upon  their  own  wrongful 
or  negligent  act.  But  without  considering 
whether,  if  all  these  circumstances  were 
proved  and  established,  it  would  constitute 
a  defence  or  not,  it  is  sufficient  for  me  to 
say,  that  I  have  read  carefully  through  the 
bill,  and  no  such  case  is  made.  The  great 
case  made  in  the  bill  is  this,  these  particular 
transactions  to  which  I  have  last  alluded, 
which  the  plaintiff  considered  as  being  items 
in  the  account,  and  taking  the  case  out  of 
the  operation  of  the  statute.  That  is  the 
whole  scope  and  operation  of  the  bill.  There 
is  no  such  case  stated  as  that  to  which  I  have 
referred,  nor  is  any  such  case  raised  by 
those  parts  of  the  answer  which  have  been 
read  in  evidence.  The  plaintiff  has  been 
very  abstemious  in  reading  the  answer ;  he 
has  read  only  two  passages,  and  they  raise 
no  such  case.  I  think,  therefore,  I  could 
not  on  this  ground,  even  if  I  were  of  opi- 
nion that  it  would  constitute  a  valid  and 
sufficient  answer  to  the  Statute  of  Limita- 
tions, rest  the  decision  of  this  case  on  such  a 
ground.  It  was  incumbent  on  the  plaintiff  to 
have  raised  this  question  on  the  bill,  to  have 
made  it  part  of  his  case,  in  order  that  it  might 
have  been  met  by  the  answer,  and  have  been 
one  of  the  issues  between  the  parties.  It 
appears  to  me  that  on  this  record  it  is  not  put 
in  issue  ;  and,  therefore,  it  is  no  answer  or 
defence  to  the  Statute  of  Limitations.  I 
think,  therefore,  under  these  circumstances, 
so  far  as  relates  to  this  part  of  the  case,  that 
the  Statute  of  Limitations  is  a  sufficient 
answer  or  defence  to  the  suit,  as  the  record 
is  at  present  constituted. 

There  is  another  consideration  in  this 
case,  which  I  take  to  be  one  of  very 
great  importance  to  the  practice  of  the 
Court.  This  bill  is  filed  for  an  account,  and 
is  sustainable  only,  in  this  court,  as  a  bill 
for  an  account.  And  what  is  the  bill  ?  It 
consists  of  an  account  of  three  items ;  an  item 
of  6,0001.  on  the  one  side,  and  of  two  items, 
one  of  1,700Z.,  and  the  other  of  2,0001.,  on 
the  other  side.  Such  a  bill  is  not  the  proper 
foundation  for  an  accoimt  in  a  court  of  equity  • 
It  is  an  action  for  money  had  and  received, 
with  a  set-off,  and  ought  never  to  have  been 
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brought  into  this  court ;  there  are  no  circum- 
stances disclosed  in  the  bill  to  justify  its 
being  brought  into  this  court,  and  on  this 
ground  also  I  think  the  bill  cannot  be  sus- 
tained. This  point  was  brought  to  the  con- 
sideration of  the  learned  Judge  of  the  Court 
below.  I  do  not  know  what  his  decision 
would  have  been  if  he  had  not  misappre- 
hended one  point.  When  the  objection 
was  made,  he  stated,  that  two  actions  would 
have  been  necessary  in  a  court  of  law,  be- 
cause Mr.  Hill,  who  was  originally  a  partner 
in  the  house,  afterwards  left  the  partnership, 
and  that  some  items  in  the  account  accrued 
due  aftier  he  left  that  partnership,  and  that 
therefore  it  was  justifiable  to  file  a  bill  in 
this  court.  But  all  that  was  quite  a  mis- 
apprehension, because  it  appears  that  Mr. 
Hill  continued  to  be  a  partner  up  to  the  last 
transaction  between  the  parties,  and  that  he 
did  not  leave  the  house  till  afterwards.  I 
apprehend,  if  that  fact  had  been  present  to 
the  mind  of  the  learned  Judge,  he  would,  on 
the  authorities  and  on  principle,  have  come 
to  the  same  conclusion  with  respect  to  this 
objection,  a  principle  which  I  think  is  very 
important  to  be  maintained  in  this  court. 
A  party  has  no  right  to  come  here  for  an 
account  in  a  simple  transaction  of  this  kind, 
in  which  justice  may  be  administered  be- 
tween them  at  a  much  cheaper  rate,  and 
with  more  expedition,  in  a  court  of  law. 

I  think,  therefore,  the  bill  must  be  dis- 
missed ;  and  on  the  latter  ground,  and  the 
latter  ground  only,  dismissed  with  costs. 


M.R 
1843, 


f.R.  ^ 
843.  > 
7,9,16.> 


RICHARDSON  V,  HORTON. 


Dec. 

Debtor  and  Creditor — Heir — Alienation 
—Debts— Descended  Estates  Stat.  S  ^  4c 
Will.  ^  M.  C.14,  and  Stat.  13  Eliz.  c.  5. 

Sir  W.  H.  died  greatly  indebted  and  seised 
of  considerable  estates,  which  descended  to 
his  daughter  J  his  heiress^at-laWj  who,  on  her 
marriage^  settled  apart  thereof  on  herself  and 
her  husband,  for  their  lives,  with  remainder 
to  the  issue  of  the  marriage ;  the  other  por^ 
tion  of  the  descended  estates  was  sold,  and 
the  proceeds  distributed  amongst  the  creditors 
of  Sir  W.  H.,  but  they  were  not  sufficient  fmr 
the  payment  of  his  debts,  of  the  existence 


whereof  the  settlement  contained  a  reciUd : — 
Held,  that  neither  the  fact  of  the  existence 
of  debts  of  Sir  W.  H.  nor  of  notice  thereof^ 
rendered  the  settlement  void  in  favour  of 
mere  specialty  creditors ;  and  that  the  cre^ 
ditors  of  Sir  W.  H.  must  allege  and  prove  a 
case  of  fraud  and  want  of  bona  fides  on  the 
part  of  the  parties  to  the  settlement,  before 
they  could  render  the  settled  estates  liable  to 
the  payment  of  their  debts. 

The  facts  of  tMs  case  will  be  found  suffi- 
ciently embodied  in  the  judgment. 

Mr.  Qeorge  Turner  and  Mr.  Rogers  in 
support  of  the  exceptions. — The  only  ques- 
tion is  whether  an  heiress-at-law  can  settle 
her  ancestor's  estates,  on  her  marriage,  in 
such  a  manner  as  to  defeat  the  just  claims 
of  that  ancestor's  creditors  :  the  rights  of 
the  creditors,  in  the  first  place,  depend  on 
the  Stat.  3  &  4  Will.  &  M.  c.  14;  by  sec- 
tion 5  whereof,  in  the  case  of  a  sale,  the 
heir  is  made  liable  for  the  value  of  the  lands 
sold  in  favour  of  creditors,  and  the  devisee, 
by  section  7,  is  made  liable  in  like  manner 
as  the  heir.  By  the  stat.  13  Eliz.  c.  5,  all 
alienations,  whether  of  real  or  personal 
estate,  made  to  the  prejudice  of  creditors  aro 
avoided,  and  then  the  stat.  3  &  4  Will.  & 
M.  c.  14.  operates  on  that  statute  (1) ; 
and  if  the  alienation  under  the  statute  of  13 
Eliz.  c.  5.  be  collusive  in  its  nature,  the 
law  interferes  in  favour  of  creditors.  In 
this  case  the  claimants  under  the  settle- 
ment, through  the  recital  of  the  existence 
of  debts,  have  notice  of  all  the  circum- 
stances attending  its  execution.  The  Mas- 
ter, in  making  his  report,  proceeded  on  the 
case  of  Spackman  v.  Timbrell  (2),  which  is 
distinguishable  from  the  present,  inasmuch 
as  no  notice  of  debts  being  in  existence  was 
charged  in  that  case.  The  case  of  a  party 
taking  under  a  settlement  is  not  analogous 
to  that  of  a  sale  by  the  heir  or  devisee,  for 
money  paid  at  the  time,  with  a  view  to  the 
payment  of  debts.  In  Higgins  v.  Shaw  (3) 
the  Lord  Chancellor  of  Ireland  expressed 
an  opinion  which  is  strongly  in  favour  of 
the  plaindfis'  case.  Suppose  a  sale  of 
lands  by  the  heir  or  devisee,  and  the  pur- 
chaser knowing  that  his  purchase-money 

(1)  Gooch's  case,  5  Rep.  60,  b. 

(2)  8  Sim.  253;  s.  c.  6  Law  J.  Rep.  (n.b.)  Cbanc. 

(3)  2  Dr.  &  War.  356 ;  vide  p.  361. 
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will  be  wholly  exhausted,  if  applied  in 
sads&ction  of  the  debts,  allows  the  same  to 
be  taken  out  of  the  leach  of  the  creditors  would 
he  not  be  deemed  guilty  of  a  collusion,  and 
be  as  liable  as  the  heir  or  devisee  himself  for 
the  amount  of  the  purchase-money  ?  If  the 
remedy  of  the  creditor  be  held  to  be  merely 
personal,  the  greatest  opportunity  of  com- 
mitting fraud  wiU  be  held  out  to  an  heir  or 
devisee,  whose  property  may  be  removed  by 
him  to  a  foreign  country,  out  of  the  reach 
of  the  creditors.  The  object  of  the  present 
settlement  was  clearly  to  delay  and  defeat 
the  then  existing  creditors  of  Sir  Watts 
Horton ;  but  even  if  the  Court  should  be  of 
opinion  that  the  settlement  can  be  sustained 
against  the  stat.  18  Eliz.  c.  5,  still  it  is 
made  void  against  those  creditors  by  the 
general  principles  of  equity  ;  at  all  events, 
the  creditors  to  the  extent  of  Captain  Rees' 
life  interest  are  entitled  to  the  rents  of  the 
settled  estates,  he  having  due  notice  of  the 
existence  of  the  debts. 

Mr.  Pembertan  Leigh  and  Mr.  Koe^  in 
support  of  the  Master's  report. — The  tenant 
for  life,  in  this  case,  is  as  much  a  purchaser 
under  the  marriage  contract  as  if  he  had 
paid  a  large  sum  of  money  by  way  of  con* 
sideiation  for  his  interest,  and  he  took  the 
estates,  like  every  other  party  interested 
under  the  settlement,  subject  to  every  mort- 
gage, and  lien,  and  equitable  charge  created 
by  devise  of  prior  date,  and  subject  to 
nothing  else ;  and  this  has  been  settled  by 
a  series  of  decisions  during  the  last  fifty 
years.  It  cannot  for  a  moment  be  con« 
tended  that  a  simple  bond  debt  forms  the 
sli^test  lien  or  charge  on  the  estates; 
though  a  bond  debt  may  become  such,  if 
matured  into  a  judgment,  and  duly  regis- 
tered»  and  not  otherwise.  There  is  no  solid 
ground  for  the  argument  that  to  render  an 
alienation  good,  under  the  stat.  3  &  4  Will. 
&:  M.  c.  14,  it  must  be  also  good  under  the 
stat.  18  Eliz.  c.  5,  for  the  latter  is  appli- 
cable only  to  voluntary  settlements,  and 
not  to  settlements  made  in  consideration  of 
marriage  ;  and  the  former  provides  ex- 
pressly that  the  heir  or  devisee  shall  be  per- 
sonally liable  for  the  value  of  the  estates 
descended,  or  the  devisee  if  he  seUs  the 
same.      The  cases  of  Mathews  v.  Jones  (4) 

(4)  2  Anst  506. 


and  Spackman  v.  TimbreU  cannot  be  dis- 
tinguished from  the  present  case.  As  to 
the  latter  case,  the  Lord  Chancellor  of  Ire- 
land still  approves  of  the  decision  therein  (5), 
and  the  former  case  did  not  depend  on  the 
point  of  notice ;  but  even  if  the  case  did  turn 
on  notice,  a  notice  of  mere  specialty  debts  is 
of  no  importance,  as  they  form  no  charge 
on  the  estates.  In  the  present  case  there  is 
no  fraud  or  collusion  charged  in  the  bill 
against  the  parties  interested  in  the  settle- 
ment, and  therefore  no  evidence  can  be 
allowed  to  be  adduced  in  support  thereof. 
It  is  also  confidently  submitted,  that  it  never 
was  the  intention  of  the  Court  to  leave  so 
important  a  question  as  the  present  to  the 
decision  of  the  Master,  but  only  that  the 
Master  should  inquire  as  to  the  estates  (if 
any)  of  which  SirW.  Horton  might  have  died 
seised,  and  which  were  not  comprised  in 
the  marriage  settlement. 

The  following  were  the  other  cases  cited 
in  support  of  the  exceptions : — 

Tyndale  v.  Warre,  Jac.  212. 
Bateman  v.  Baieman^  1  £q.  Ca.  Abr. 

149. 
Tawnsend  v.   WestacoU,   2  Bea.  340; 

s.  c.  4  Bea.  58 ;  9  Law  J.  Rep.  (n.s.) 

Chanc.  241. 
Partridge  v.  Gopp^  Ambl.  596. 
Braithwaite  v.  Britain^  1  Keen,  206. 
Watkins  v.  Cheek,  2  Sim.  &  Stu.  199. 
Rogers  v.  Rogers,  6  Sim.  364. 
Huguenin  v.  Baseley,  15  Ves.  180. 
Tidd's  Pr.  Form,  388. 
Ex  parte  Morton^  5  Ves.  449. 
Green  v.  Lowes,  3  Bro.  C.C.  217. 
Farrow  v.  Rees,  4  Bea.  18. 
Burridge  v.  Row,  1  You.  &  Col.  N.C. 

183;   s.  c.   11  Law  J.   Rep.  (n.8.) 

Chanc.    369  :    affirmed    on   appeal, 

arUe,  p.  173. 
Butler  4  Baker* s  Case,  3  Rep.  31. 
Lady  Arundell  v.  Phipps,  10  Ves.  139. 
Cadogan  v.  Kennett,  Cowp.  432. 

The  Master  of  the  Rolls. — The  question 
seems  to  stand  thus :  Sir  Watts  Horton,  at  the 
time  of  his  death  was  indebted  upon  specialty 
bonds  and  covenants ;  he  was,under  his  marri- 
age settlement,  entitled  to  the  reversion  of  the 


(5)  Sngden's  Vendor  &  Purchaser,  toI.  8.  p.  153, 
lOth  ed. 


Digitized  by 


Google 


188 


COURTS  OF  CHANCERY : 


Thornton  and  other  estates,  expectant  on 
his  own  death  without  issue  male,  and,  at 
the  same  time,  he  was  entitled  to  the  rever- 
sion of  the  Chadderton  and  other  estates, 
expectant  upon  the  death  of  himself  and  his 
two  brothers,  Thomas  and  William,  without 
issue  male.  By  his  will  he  did  not  charge 
his  real  estates  with  the  payment  of  fia 
debts,  but  he  devised  the  reversion  to  his 
wife  for  life,  with  remainder  to  his  daughter 
in  fee ;  and  he  died  on  the  5th  of  November 
1811.  Now,  it  is  perfectly  clear,  in  that 
state  of  circumstances,  that  the  specialty 
creditors,  by  adopting  the  proper  proceeding 
on  the  death  of  Sir  Watts  Horton,  might  have 
obtained  payment  out  of  the  real  estates,  to 
which  Sir  Watts  Horton  was  entitled,  and 
one  of  which  fell  into  possession  upon  his 
death  without  issue  male.  It  is  also  clear, 
that  a  bond  is  not  of  itself  a  lien  or  charge 
upon  the  real  estates  of  the  debtor  upon  his 
death ;  the  heir  being  bound  is  liable,  and 
p(iyment  may  be  obtained  out  of  the  real 
estate,  and  the  devisee,  by  the  statute  so 
often  referred  to  in  this  argument,  is  held 
and  placed  substantially,  and  for  all  prac- 
tical purposes,  in  the  place  of  the  heir.  After 
the  death  of  Sir  Watts  Horton,  it  appeared 
that  the  personal  estate  was  insufficient  for 
the  payment  of  his  debts,  and  about  two 
years  after  his  death  his  daughter  Miss 
H.  Horton,  married  Mr.  C.  Rees,  and  on 
that  occasion  the  settlement,  which  is  now 
called  in  question,  was  made.  By  this 
settlement,  after  reciting  that  the  personal 
estate  was  insufficient  for  the  payment 
of  the  debts,  a  portion  of  the  real  estate  was 
conveyed  to  trustees  to  be  sold,  in  order  that 
the  proceeds  might  be  applied  in  satisfaction 
of  the  unpaid  debts,  and  the  remainder  of 
the  real  estates  was  limited  to  the  uses  of 
the  husband  and  the  wife,  and  the  issue  of 
the  marriage.  The  estates  provided  to  be 
sold  for  the  payment  of  the  debts,  have 
been  sold  for  a  very  large  sum  of  money, 
but  after  allowing  the  sum  which  is  proper 
to  be  deducted,  there  remains  no  more  of  the 
sum  for  which  they  were  sold,  than  the  sum 
of  5,110Z.  8«.  4rf.,  now  applicable  to  the 
payment  of  the  debts,  and  there  appeared  to 
be  specialty  and  other  debts  unpaid,  to  the 
amount  of  7,174Z.  1*.  5d.\  and  the  debts 
thus  exceeding  the  amount  of  the  money 
made  applicable  to  the  payment  of  them, 
the  question  is,  whether  the  creditors  have 


a  right  to  resort  to  the  estates  which  are 
settled  by  the  deed  of  July  1813.     The 
question  certainly  arises  in  a  somewhat  8in-> 
gular  form  at  this  period  of  "die  canse,  and 
I  was  anxious  to  hear  how  the  matter  stood. 
As  I  understood  it,  it  was  thus : — this  bill, 
being  filed  in  1824,  alleged,  that  idl  the 
estates  of  which  Sir  Watts  Horton  died  seised, 
were  comprised  in  the  settlement.     It  was 
alleged  in  the  axgument,  that  the  amnge- 
ment  made  by  the  settlemettt  was  not  bind- 
ing on  the  specialty  creditors,  and  the  bill 
prayed  that  an  account  might  be  taken  «f 
the  personal  estate,  and  that  the  penonal 
estate  might  be  duly  applied^  and  if  fouiid 
insufficient  to  pay  the  debts,  then:  tliat  the 
estates  conveyed  by  the  settlement  to  pay 
the  debts,  might  be  sold,   and  tihat  also 
applied.   The  MU  prayed  that  the  defideney, 
arising  from  the  insuffici^icy  of  the  pro- 
ceeds of  the  sale  of  liie  estates,  should  be 
raised  by  the  sale  or  mortgage  of  the  other 
estates  of  Sir  Watts  Horton.     Now,  it  was 
very  singular,  if  it  was  intended  to  raise  a 
question  so  important  as  fins,  tiiat  there 
diould  not  be  asked  a  distinct  declaration  on 
the  subject ;  still  more  singular  that  it  should 
not  be  provided  for  by  the  decree,  becauae 
the  decree  does  direct  the  amount  of  die 
personal  estate  to  be  applied,  and  if  insuffi- 
cient, also  that  the  monies  arising  from  die 
sale  of  the  real  estate  shall  be  applied,  and 
if  both  prove  insufficient,  that  an  accoimt 
be  taken  of  the  other  estates  of  Sir  Watts 
Horton  liable  to  pay ;  and  then  tiiere  is  a 
direction,  that  out  of  those  other  estates 
liable  to  pay,  any  deficiency  shall  be  Tsdsed 
by  sale  or  mortgage.     I  believe  that  is  llit 
result  of  what  was  represented  to  me.     It  is 
very  strange  that  there  should  be  a  decree 
directing  the  estates  liable  to  pay  to  be  sold, 
and  so  on,  leaving  it  to  die  Master  to  find 
out,  one  way  or  the  other,  what  estates  they 
were.     On  the  one  side  it  is  said,  that  the 
Master  should  determine  what  those  estates 
were  that  were  liable  to  pay.     Perhaps  it 
may  be  necessary  to  consider  what  direction 
was  really  given  to  the  Master,  what  estates 
were  liable  to  pay.     The  aigument  is  this : 
— this  was  a  settlement  in  consideration  of 
marriage,  but  it  was  a  settlement  exeeated 
under  such  circumstances  that  it  cannot  be 
held  to  have  been  made  bond  fide.      If  it 
were  sought  to  be  set  aside,  as  a  settlement 
which  was  made  for  consideration,  but  not 
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bendjidei  it  would  haye  been  fit  that  all  the 
ciFcomstanoes  from  which  mala  fides  was  to 
be  uifened,  should  be  brought  forward  in 
order  that  the  parties  affected  might  have  the 
means  of  meeting  it.  If  it  were  to  depend 
on  the  nice  point,  whether  the  settlement 
made  was  hmid  fide  or  not,  there  ought  to 
have  been  a  distinct  charge  to  that  effect, 
to  enable  the  other  party  to  defend  himself 
against  it.  I  shaU,  for  the  present,  consider 
that  il  was  a  decree  so  made»  that  the  Master 
had  authority  to  enter  into  this  considera- 
tion ;  and  the  Master  proceeding  on  the  decree 
to  take  an  account  of  the  other  estates  of  Sir 
Watts  Horton,  which  were  liable  to  pay  his 
debts,  has  it  then  alleged  before  bun  that 
the  eatates  settled  are  liable  to  pay  those 
debta.  Upon  that  statement  he  has  consid- 
ered that  to  be  an  alienation,  which  prevented 
the  estates  being  liable  to  pay.  Several 
authorities  have  been  produced ;  and  I  must 
confess  that  Mathews  v.  Jones  appears  to 
ne  to  be  extremely  applicable  to  this  case. 
The  only  difference  that  can  be  urged  be- 
tween that  and  the  present  case  is  with 
respect  to  the  notice.  The  doctrine  there  is 
deady  laid  down  to  the  extent  contended 
for  by  those  who  desire  to  have  those  estates 
considered  not  liable.  The  bonds  and  the 
covenants  not  being  charges  or  liens  upon 
the  estate,  the  owner  of  the  estate  is  left  at 
liberty  to  dispose  of  it,  but  he  is  not  left  at 
liberty  to  defeat  the  creditors  altogether, 
because  the  heir  or  devisee  so  disposing  of 
this  estate  remains  personally  liable  to  the 
extent  of  the  whole  of  the  estate  descended 
or  devised  to  him,  but  a  very  inadequate 
provision  it  may  be ;  and  if  this  case  were 
to  proceed  upon  the  policy  such  as  now 
operates  very  much  upon  lands  for  the  pay- 
ment of  debts,  it  would  be  more  easily  dealt 
with.  I  do  not  say  that  is  not  the  policy  of 
the  law ;  the  policy  of  the  law  has  been  in 
many  respects  to  preserve  the  estates ;  ia 
many  instances  it  preserves  the  estates,  but 
leaves  the  person  liable-  to  pay. 

December  16,  1843. — The  Master  of 
THE  Rolls.  —  Sir  Watts  Horton  died  on 
the  5th  of  November  1811,  indebted  in 
speeiaUies,  by  which  his  heirs  were  bound : 
he  left  an  only  daughter,  his  heiress-at-law. 
The  real  estates,  which  he  was  entitled  to 
fMspofie  of,  consisted  of  reversions ;  one  of 
which  fell  into  possession  on  his  own  death. 


By  his  will  he  devised  his  real  estates  to 
his  wife  for  life,  with  remsdnder  to  his 
daughter ;  he  did  not  charge  his  real  estates 
with  the  payment  of  his  debts,  and  his  per- 
sonal estate  was  InsufBcient  for  that  pur- 
pose. In  the  year  1813,  in  consideration 
of  the  then  intended  marriage  of  Miss 
Horton,  the  daughter,  to  Mr.  Rees,  the 
defenduit,  and  for  the  purpose  of  providing 
a  fund  for  the  payment  of  the  debts,  an 
indenture,  dated  the  6th  of  July  1813,  was 
executed  by  Mr.  Rees,  of  the  first  part ; 
Miss  Horton  (described  as  the  heiress  of  Sir 
Watts  Horton),  of  the  second  part ;  Lady 
Horton  of  the  third  part ;  Lord  Stanley  and 
William  Horton,  of  the  fourth  part;  and 
William  Cross  and  John  Lee,  of  the  fifth 
part.  This  deed,  amongst  other  things, 
recited  that  the  personal  estate  of  Sir 
Watts  Horton  was  insufficient  for  the  pay- 
ment of  his  debts ;  that  a  considerable  sum 
was  due  on  his  account,  which  it  had  always 
been  the  wish  of  Lady  Horton  and  Miss 
Horton  to  discharge ;  that  a  marriage  was 
intended  between  Mr.  Rees  and  Miss 
Horton ;  and  that,  in  the  treaty  for  the  same, 
it  had  been  agreed  that  a  part  of  the  estates 
should  be  sold,  for  the  purpose  of  providing 
a  fund  for  the  payment  of  all  the  debts  of 
Sir  Watts  Horton,  and  that  the  other  estates 
should  be  settled ;  and  that,  for  the  purpose 
of  enabling  her  daughter  to  make  a  settle- 
ment, Lady  Horton  had  agreed  to  relinquish 
the  life  estate,  given  to  her  by  the  will; 
and  it  was  witnessed  l^at  the  estates  were 
conveyed  by  Lady  Horton  and  Miss  Horton 
to  Lord  Stanley  and  William  Horton,  as  to 
part  of  them,  in  trust  to  sell,  and  apply  the 
money  to  arise  from  the  sale  in  payment 
of  all  the  debts,  and,  after  full  payment 
thereof,  to  pay  any  surplus  to  Mr.  Rees ; 
and,  until  the  sale,  the  rents  of  those  estates 
were  payable  to  the  person  who  for  the 
time  being  should  be  in  possession  of  the 
other  estate,  and  which  person  in  the  event, 
has  turned  out  to  be  Mr.  Rees.  The  remainder 
of  the  estates  were  to  be  held  in  trust  for 
Mr.  Rees,  for  life ;  after  his  death  provi- 
sion was  made  for  the  payment  of  the 
jointure  to  his  widow,  and  a  portion  for 
the  younger  children  of  the  marriage  ;  and, 
subject  thereto,  the  estates  were  limited 
to  the  first  and  other  sons  of  the  marriage. 
The  bill  was  filed  by  unsatisfied  specialty 
creditors  of  Sir  Watts  Horton.     It  is  not 
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alleged  that  the  settlement  was  in  any 
manner  fraudulent ;  but  it  is  charged,  that, 
if  the  personal  estate  should  be  found  insuf- 
ficient for  the  payment  of  the  debts  of  Sir 
Watts  Horton,  the  insufSciency  ought  to  be 
made  good  out  of  the  real  estates  devised 
to  Miss  Horton,  subject  to  the  life  estate 
of  Lady  Horton,  or  which  descended  to 
Miss  Horton,  and  that,  notwithstanding 
the  settlement,  the  specialty  creditors  were 
entitled  to  have  a  sufficient  part  of  all  the 
estates  therein  comprised  sold  to  supply 
the  deficiency  of  the  personal  estate.  The 
bill  prays  for  the  usual  accounts,  and,  if 
the  personal  estate,  and  also  the  money 
arising  from  the  sale  of  the  real  estates, 
conveyed  to  be  sold,  should  be  insufficient 
for  the  payment  of  the  debts,  that  the  defi- 
ciency should  be  raised  by  sale  or  mortgage 
of  the  other  real  estates  of  Sir  Watts  Horton. 

The  defendants,  Mr.  and  Mrs.  Rees  and 
Lady  Horton,  in  their  answer,  state  their 
belief  that  the  provision  made  by  the  settle- 
ment for  the  payment  of  all  the  debts  of 
Sir  Watts  Horton  was  full  and  sufficient  for 
that  purpose,  excepting  the  debts  which 
were  secured  by  mortgage. 

The  bill  having  charged  no  fraud,  the 
answer,  of  course,  contains  no  defence  to 
any  imputation  of  fraud.  The  decree  orders 
the  usual  accounts  to  be  taken  of  the  per- 
sonal estate,  and  of  the  monies  arising  from 
the  sale  of  the  estates  conveyed  to  be  sold, 
and  directs  the  due  application  thereof; 
and  in  case  the  personal  estate,  and  those 
monies,  should  be  insufficient  for  the  pay- 
ment of  the  debts,  it  was  ordered  that  the 
Master  should  take  an  account  of  the  real 
estates  of  the  testator  liable  to  pay  his  debts. 
The  Master  having  found  the  personal 
estate  and  the  purchase-money  of  the  estates 
sold,  insufficient  to  pay  the  debts,  proceeded 
to  take  an  account  of  the  real  estates  liable 
to  pay  his  debts  ;  and  it  appearing  that  all 
the  unsold  estates  were  subject  to  the  trusts 
of  the  settlement,  he  found  there  was  no  real 
Testate  of  the  testator  liable  to  pay  his  debts. 
To  this  report  the  plaintiffs  except;  and 
the  only  question  upon  the  exceptions  is, 
whether  the  testator's  real  estates,  which  were 
comprised  in  the  settlement  of  the  daughter, 
and  limited  on  the  trusts  of  the  settlement, 
are,  in  the  hands  of  the  persons  claiming 
under  the  settlement*  liable  to  the  payment 
of  the  testator's  specialty  debts. 


Debts  by  specialty,  by  which  the  hdrs 
are  bound,  constitute  no  lien  or  charge  upon 
the  land,  in  the  hands  either  of  the  debtor 
or  of  his  heir ;  notwithstanding  the  existence 
of  such  debts,  the  debtor  himself  may 
alienate  the  land,  or  he  may,  by  will,  make 
it  equitable  assets,  thereby  preventing  its 
exclusive  application  to  the  payment  of 
specialty  debts,  or,  as  Lord  Chief  Justioe 
Willes  says,  "  might  wholly  devise  it  £»t  the 
payment  of  a  particular  debt,  or  simple  con- 
tract, and  so  withdraw  it  from  the  specialty 
creditors  altogether."  By  taking  the  proper 
proceeding,  the  specialty  creditor  may  ob- 
tain payment  out  of  the  descended  or  devised 
real  estate  in  the  hands  of  the  heir  or  devisee ; 
but  if  such  proceeding  be  not  taken,  the  heir 
or  devisee  may  alienate ;  and  in  the  hands 
of  an  alienee,  the  land  is  not  liable,  thou^ 
the  heir  or  devisee  remains  personally  liable 
to  the  extent  of  the  value  of  the  land 
alienated.  The  difference  which  arises  from 
the  alienation  appears  strongly  in  the  case 
of  a  mortgagor  becoming  subsequently  in- 
debted to  the  mortgagee  on  bond,  and  then 
dying :  the  heir  cannot  himself  redeem  the 
mortgage  without  paying  the  bond,  but  the 
assignee  of  the  mortgage  from  the  heir 
may  redeem  the  mortgage  without  paying 
the  bond.  The  heir  being  named  in  the 
obligation,  is  considered  to  be  himself  a 
debtor ;  not,  indeed,  a  debtor  liable  to  pay 
the  debt,  imder  all  circumstances,  but  liable 
to  the  extent  of  the  value  of  the  real  estate 
descended.  He  is  not  restrained  from 
alienation ;  but,  after  the  alienation,  he  is 
personally  liable  to  pay  his  ancestor's  debt, 
to  the  amount  of  the  value  of  the  land  he 
has  alienated.  The  case  of  MathewM  v. 
Jones  sufficiently  establishes,  that,  in  the 
absence  of  any  special  circumstances,  land, 
after  alienation  by  the  heir,  for  the  purpose 
of  a  marriage  settlement,  is  not  liable  to  the 
specialty  debts  of  the  ancestor. 

But,  in  this  case,  it  has  been  insisted  that 
the  settlement  is  fraudulent  and  void  under 
the  statute  of  the  13  £liz.  c.  5.  Miss  Horton, 
as  heiress,  or  Lady  Horton,  as  devisee  for 
life,  and  Miss  Horton,  as  heiress  of  the  re- 
version, being  owners  of  the  land,  and  Miss 
Horton  debtor,  under  the  obligation  of 
her  &ther,  it  is  said  the  settlement  was 
prejudicial  to  the  creditors,^  and  therefore 
void.  Admitting,  on  the  authority  of  Gooeh*s 
case,  and  also  upon  the  case  of  Apharry 
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▼.  Bodingham  (6),  that  cases  of  this  kind 
may  Ml  within  the  statute,  the  enactment 
makes  void  any  conveyance  executed  with 
the  intent  or  purpose  to  delay,  hinder, 
or  defraud  creditors  in  their  just  and  lawful 
actions,  suits,  or  reliefs ;  but  it  is  not  to 
extend  to  any  interest  on  good  consideration 
and  bond  fide  conveyed  to  any  person  not 
having  notice  of  the  fraud.  In  this  case 
the  settlement  was  made  in  consideration 
of  marriage,  a  good  and  valuable  considera- 
tion ;  and  the  alienation  left  the  heir  subject  . 
to  personal  liability.  No  direct  or  express 
firaud  is  proved  or  attempted  to  be  proved. 
If  any  fraud  there  were,  it  must  be  detected 
and  established,  by  inference  from  indepen- 
dent fftcts,  distinctly  proved,  or  frt)m  the 
provisions  of  the  deed  itself ;  and  in  the  case 
of  imputed  fraud,  it  may  reasonably  be 
asked,  was  it  false  to  allege  as  was  proposed 
by  the  deed,  that  the  parties  desired  and 
intended  that  all  the  debts  should  be  fully 
paid?  Were  the  estates  conveyed  to  be 
«dd  at  the  time  inadequate  for  the  full  pay- 
ment of  the  debts  ?  If  they  were,  was  it 
known  that  they  were  inadequate,  so  that 
the  provision  intended  to  be  made  for  pay- 
ment of  the  debts  was  not  only  insufficient, 
bat  delusive  ?  Was  the  heiress  who  alienated 
the  land  insolvent,  so  that  her  personal 
liability  was  accompanied  by  inability  to 
pay,  and  therefore  of  no  value,  and  the 
alienation  of  the  land  removed  from  the 
creditor  the  only  means  by  which  he  had 
any  prospect  of  obtaining  payment  at  all  ? 
Were  the  creditors  in  any  way  delayed  or 
hindered,  there  having  been  in  tMs  case 
very  lamentable  delay,  but  has  such  delay 
arisen  from,  or  was  it  intended  to  be  oc- 
casioned by  the  deed?  Nothing  of  this 
kind  is  even  alleged  upon  these  proceedings, 
but  the  imputation  of  fraud  rests  upon  this, 
viz,  that  the  parties  to  the  settlement  know- 
ing that  there  were  debts  of  Sir  Watts 
Horton  remaining  tmpaid,  and  setting  apart 
only  a  portion  of  the  estates  to  provide  a 
fund  for  the  payment  of  those  debts,  settled 
the  remainder,  providing  at  the  same  time 
that  the  rents  of  the  estates  set  apart  for 
the  payment  of  the  debts  should,  until  the 
estates  were  sold,  be  paid  to  Mr.  Rees,  and 
that  since  those  estates  have  been  sold,  upon 
an    account  taken   after  a  lapse  of  about 

(6)  Cro.  Eliz.  360. 


thirty  years,  during  which  great  fluctua- 
tions have  taken  place  in  the  value  of  the 
land,  without  one  word  said  of  explanation 
either  as  to  the  cause  of  the  delay,  or  the 
cause  of  the  defalcation  which  has  taken 
place,  the  produce  of  the  land  is  now  found 
to  be  insufficient  for  the  full  payment  of  the 
debts  and  the  interest  which  has  accumulated 
upon  them.  I  am  of  opinion  that  those 
circumstances,  thus  barely  appearing,  do  not 
afford  any  proof  whatever  of  fraud,  or  of 
any  want  oibona  fides  in  the  execution  of  the 
settlement,  and  that  the  exceptions  must 
therefore  be  overruled. 

I  think  it  right  to  add  that,  even  if  the  cir- 
cumstances had  been  such  as  to  afford  at  this 
time  a  probable  reason  for  thinking  that  there 
was  such  a  want  of  bona  fides  as  might  entitle 
the  creditors  to  relief,  I  should  nevertheless 
have  been  of  opinion  that  such  relief  could 
not  have  been  had  in  this  suit.  The  bill  is 
founded  upon  the  notion  that  the  claim  of 
the  creditor  to  be  paid  out  of  the  real  estate 
was  in  no  respect  altered  by  alienation  or 
settlement  made  by  the  devisee  and  the 
heir ;  it  charges  none  of  the  fraud  on  which 
the  creditor  now  insists,  and  the  defendants 
have  had  no  means  whatever  of  placing 
upon  the  record,  and  proving,  such  defence 
as  they  might  have  been  enabled  to  make, 
if  the  charge  had  been  made.  And  I  do 
not  think  that,  by  a  decree  directing  an 
account  to  be  taken  of  the  testator's  real 
estate,  liable  to  the  payment  of  his  debts, 
it  was  meant  to  refer  such  a  question  as 
has  been  raised  on  these  exceptions  to  the 
Master. 

Exceptions  overruled. 


} 


STORY  V,  TONOE. 


M.R. 

Jan.  23;  Feb.  20, 

Baron  and  Feme — Reversionary  Interest — 
Assignment — Reduction  into  Possession, 

An  administration  suit  having  been  insti- 
tuted by  the  several  persons  beneficially 
interested  in  a  testator* s  personal  estate  (one 
of  whom  was  a  married  woman),  against  the 
widow  of  the  testator,  who  was  entitled  to  a 
life  interest  therein,  and  the  executor,  the 
Court,  on  a  petition  presented  in  the  cause 
by  the  same  parties,  the  widow  and  executor 
consenting  thereto,  and  the  widow  having 
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previously  executed  an  assignment  to  the 
married  woman  and  her  husband,  of  her  life 
interest  in  such  part  of  the  personal  estate  as 
would  be  payable  on  her  death  to  the  married 
woman  or  her  husband  in  her  right,  declined 
to  order  any  part  of  the  funds  to  be  paid  to 
the  married  woman  or  her  husband  in  her 
right. 

Semble — In  such  a  case  a  bill  is  necessary 
to  enable  the  parties  to  carry  the  deed  of 
assignment  into  effect, 

A  petition  was  presented  by  the  plain- 
tiffs, one  of  whom  was  a  married  woman, 
and  prayed  a  sale  of  a  sum  of  312^.  consols, 
standing  in  the  name  of  the  Accountant 
General,  in  trust,  in  the  cause,  and  payment 
of  the  proceeds  thereof  into  the  Bank  of 
England,  in  the  name  of  the  Accountant 
Greneral,  to  the  credit  of  the  cause,  and  also 
payment  by  the  defendants  of  a  sum  of 
143Z.  cash,  into  the  Bank,  &c.,  in  trust  in 
the  cause.  The  petition  then  sought  an 
order  for  payment  of  the  petitioners*  costs ; 
and  that  the  residue  of  the  funds  might  be 
ordered  to  be  distributed  among^  the  peti- 
tioners, in  three  equal  parts,  in  one  of  which, 
the  petitioners  G.  L.  Moore  and  his  wife 
Elizabeth,  in  her  right,  were  interested.  The 
respondents,  who  were  the  defendants  to 
the  suit,  were  Tonge,  the  surviving  execu- 
tor, and  the  widow  of  the  testator,  whose 
estate  was  administered  in  this  suit. 

The  testator,  by  his  will,  bequeathed  the 
residue  of  his  personal  estate  to  )ns  execu- 
tors, in  trust,  to  pay  the  interest  thereof  to 
his  wife  for  life,  in  case  she  should  so  long 
remain  his  widow,  and  upon  her  decease  or 
second  marriage,  in  trust  to  divide  the  trust 
funds  equally  amongst  all  his  children  living 
at  his  decease ;  but  in  case  the  said  testator 
left  no  children  living  at  his  decease  (which 
eventually  occurred),  then  he  directed  his 
trustees  to  call  in  one  moiety  of  the  trust 
monies,  and  divide  the  same  amongst  such 
persons  as  his  wife  should,  by  her  last  will, 
appoint,  and  in  default  of  such  appointment, 
then  to  dispose  of  such  moiety  in  manner 
next  thereinafter  mentioned,  with  respect  to 
the  other  moiety  of  the  trust  monies ;  and 
as  to  the  remaining  moiety  of  the  trust 
monies,  the  testator  directed  his  trustees  to 
divide  the  same  into  three  equal  parts,  and 
to  pay  one-third  part  to  the  petitioner  S.  P. 
Story,  one  other  third  part  to  the  petitioner 


C.  B.  Story,  and  to  divide  the  remaining 
third  part  equally  amongst  the  children  of 
Ann  Hutchinson,  deceased,  one  of  whom 
was  the  petitioner  Elizabeth  Moore.  The 
will  was  duly  proved,  and  the  only  parties 
interested  in  the  testator's  estate  under  the 
will,  were  the  petitioners  and  the  defendant, 
the  testator's  widow.  The  bill  prayed  an 
account  against  the  defendant  Tonge,  the 
surviving  executor,  of  th^  assets  received  by 
him,  and  of  the  outstanding  personal  estate 
of  the  testator,  and  that  he  might  be  charged 
in  respect  of  the  wilful  default  imputed  to 
him,  in  improperly  purchasing  a  brig  belong- 
ing to  the  testator.  It  appeared  that  the 
assets  of  the  testator  were  of  small  amount 
in  the  whole,  and  that  from  the  examination 
of  vouchers  relating  to  the  testator's  estate, 
it  would  be  for  the  benefit  of  the  petitioners 
to  agree  to  a  compromise  of  the  suit,  subject 
to  the  approbation  of  the  Court.  No  set- 
tlement, or  agreement  for  a  settlement,  had 
been  made  or  executed  by  the  co-petitioners, 
G.  L.  Moore  and  his  wife,  or  either  of  them, 
prior  to  or  on  the  occasion  of  their  inter- 
marriage or  since;  and  the  whole  of  the 
petitioners  were  in  humble  life  and  reduced 
circumstances.  On  the  15th  of  January 
last,  the  defendant  A.  G.  Story,  the  testator's 
widow,  by  deed,  released  to  G.  L.  Moore 
and  Elizabeth  his  wife,  in  her  right,  her  life 
interest  in  the  one  undivided  ninth  part  of 
the  ftinds  mentioned  in  the  petition,  to  which 
E.  Moore  was  entitled  by  the  will  of  the 
testator,  in  reversion  or  remainder,  expectant 
upon  or  subject  to  the  life  interest,  determin- 
able on  the  marriage  of  A.  G.  Story,  for  the 
purpose  of  vesting  absolutely  in  possession 
in  G.  L.  Moore  and  wife  the  ninth  part  of 
the  ftinds  in  question. 

Mr.  Rogers,  on  behalf  of  the  petitioners, 
submitted  that  the  reversionary  share  of  G. 
L.  Moore  and  his  wife  had,  by  the  deed  of 
January  last,  become  absolutely  reduced  into 
possession ;  and  that  the  intended  compro- 
mise might  be  carried  into  effect.  In  sap- 
port  of  the  petition  the  fol^pwing  authorities 
were  cited. 

Lachton  v.  Adams,  5  Law  J.  Rep.  (n.s.) 
Chanc.  382. 

Bean  v.  Syhes,  2  Hayes  on  Convey- 
ancing, Addenda,  641,  5  th  edit. 

Jarm,  Convey.  235,  n.  2nd  ed. 

In  re  Silcock's  estate,  3  Russ.  369,  29th 
May  1827  (Rolls). 
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DosweU  V.  Earle,  12  Ves.  473,  July  2 

and  29,  1806  (Rolls). 
Leufin  on  Trusts,  296-7,  5th  ed.,  Mr. 

Jacob's  opinion;  and 
Wilson  V.  Oldham,  Vice  Chancellor  of 

England,  March  5, 1841,  there  cited. 

Feb.  20. — On  this  day  the  Master  op 
THE  Rolls  stated,  that  he  had  perused  the 
authorities  to  which  he  had  been  referred, 
and  that  they  appeared  to  be  cases  where 
orders  had  been  made  on  decree,  and  not  on 
mere  petition,  and  intimated  that,  in  the 
present  case,  a  bill  was  necessary  to  carry 
the  deed  of  assignment  into  effect,  and  to 
enable  the  parties  to  obtain  possession  of 
that  share  of  the  fund  which  belonged  to  the 
married  woman. 


K.  Bruce,  V.  C. 
Feb.  19. 


HOWARD  V,  CONWAY. 


Legacy  —  Construction  —  Inaccurate  De- 
scription— Object  of  Gift. 

By  the  articles  made  on  the  marriage  of 
Mr.  and  Mrs.  C,  Mr.  C.  covenanted  to  settle 
certain  estates  belonging  to  him,  on  himself 
for  life,  and,  subject  to  a  jointure  for  Mrs.  C, 
OH  the  eldest  son  of  the  marriage  in  tail,  and 
covenanted,  that  lOOOL,  part  of  the  fortune 
of  Mrs.  C,  should,  after  his  death,  go  to  the 
younger  children  of  the  marriage.  There 
was  issue  of  the  marriage,  Mr.  B.  C,  and 
Mrs.  H.  only.  Mrs.  C.  appointed  certain 
estates,  belonging  to  her^  for  the  benefit  of 
Mrs.  H,  on  condition  that  she  relinquished 
to  her  brother  B.  C.  **  her  right  to  1,000/., 
charged  on  certain  estates,  limited  in  the 
marriage  articles :" — Held,  that  Mrs.  C,  by 
this  description,  intended  the  1,000/.  cove* 
nanted  to  be  settled. 

By  articles,  dated  in  1784,  and  made  on 
the  marriage  of  John  Conway  and  Elizabeth 
Lloyd,  John  Conway  covenanted  to  settle 
certain  estates,  belonging  to  him,  to  the  use 
of  himself  for  life,  with  remainder  to  the 
use,  that  Elizabeth  Lloyd  should  receive  a 
jointure,  with  remainder  to  the  use  of  the 
first  son  of  the  marriage  in  tail,  with  re- 
mainders over.  By  the  same  articles  John 
Conway  and  Elizabeth  Lloyd,  jointly  and 
New  Series,  XIII.^Ciianc. 


severally  covenanted,  that,  when  the  fortune 
of  Elizabeth  Lloyd,  which  was  stated  to 
be  about  2,000/.,  should  be  paid,  the  same 
should  be  paid  into  the  hands  of  the  trus- 
tees, on  trust,  that  they  should  pay  1,000/., 
part  thereof,  into  the  hands  of  trustees,  to 
be,  by  John  Conway,  his  heirs,  executors, 
or  administrators,  on  the  intended  settlement, 
nominated,  in  trust  to  place  out  the  same 
at  interest,  and  to  pay  the  interest  to  John 
Conway,  for  life ;  and,  after  his  decease,  to 
divide  the  principal  among  the  children  of 
the  marriage,  otlier  than  the  eldest  or  only 
son. 

There  was  issue  of  the  marriage,  the  de- 
fendant, the  Rev.  B.  Conway,  and  the 
plaintiff,  Mrs.  Howard,  only. 

Mrs.  Conway,  having  a  power  of  appoint-* 
ment  over  certain  estates,  made  her  will,  in 
pursuance  of  the  power,  and  thereby,  after 
reciting  **  that,  in  and  by  her  marriage 
articles,  her  daughter  was  entitled  to  1 ,000/., 
charged  upon  certain  estates  therein  /t- 
mited,'*  appointed  the  estates  over  which 
she  had  such  power  to  her  husband,  John 
Conway,  for  life,  and,  after  his  decease, 
**  gave,  devised,  and  bequeathed  the  same 
(on  the  express  condition,  nevertheless,  that 
her  said  daughter,  her  heirs,  executors, 
administrators,  and  assigns,  relinquished, 
exonerated,  and  released,  in  favour  of  her 
son,  B.  Conway,  his  heirs,  executors,  and 
administrators,  all  and  every  right,  title, 
and  claim,  whatsoever,  of,  in,  and  to  the 
aforesaid  charge  of  1,000/,  or  any  part  of 
the  same,)'*  to  trustees  in  fee,  to  the  use  of 
Mrs.  Howard,  for  life,  with  remainders  over. 

Mrs.  Conway  died  in  1827. 

Mr.  John  Conway  received  upwards  of 
1,000/.,  in  respect  of  his  wife's  fortune,  but 
did  not  invest  1,000/.  on  the  trusts  of 
the  settlement,  and  died  in  1836.  The  sum 
of  1,000/.  was  set  apart  from  his  assets,  in 
respect  of  his  covenant,  by  his  executors. 

The  only  question  in  this  suit  was,  whe- 
ther, by  the  words  "  1,000/.  charged  upon 
certain  estates  therein  limited,"  Mrs.  Con- 
way intended  the  1,000/.  covenanted  by  the 
articles  to  be  settled  by  Mr.  Conway. 

Mr.  Russell  and  Mr.  Lloyd,  for  the 
plaintiff,  Mrs.  Howard.  —  The  testatrix, 
Mrs.  Conway,  thought  that  Mr.  Conway's 
estates  were  charged  with  1 ,000/. ;  and  she 
wished  that  these  estates  should  go  to  her 
son,  Mr.  B.  Conway,  free  from  this  charge. 
2C 
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She  did  not  intend  that  he  should  have  any 
other  benefit  from  her,  than  that  the  estates 
should  go  to  him  free.  As  the  estates  were 
free  frt)m  this  charge,  the  object  of  the  tes* 
tatrix  was  effected  without  her  interposi-* 
tion,  and  the  words,  therefore,  affecting  to 
give  a  benefit  to  Mr.  B.  Conway,  are  a 
nullity. 

Mr,  Wigram  and  Mr.  Chapmanf  for  the 
defendant,  Mr.  B.  Conway. 

Mr.  Bacon,  for  the  executor  of  Mr.  John 
Conway. 

Knight  Bruce,  V.C. — This  is  a  mere 
error  of  description.  It  is  as  plain  as  can 
be.  The  testatrix,  having  given  other 
benefits  to  her  daughter,  desired  and  in- 
tended that  the  daughter  should  not  take 
the  1,0002.  out  of  the  family.  She  directs 
her  daughter  to  relinquish  that  sum  in 
favour  of  her  brother,  meaning,  that  the 
brother  was  to  be  benefited  to  die  amount 
of  1,0002.  at  the  sister's  expense, — out  of 
what  fund  is  immaterial.  She  must  be  held 
to  have  meant  the  1,000/.  covenanted  to  be 
paid.  She  has  not  said  it  accurately ;  but 
she  has  said  it  sufficiently. 


M.R.  1 

Feb.  20, 21, 22.  |    ^'an  r.  ricketts. 

Devise — Heir-at-Law — Devisavit  vel  non 
'—Trustee — Limitations,  Statute  of. 

In  1802,  G.  C.  R.  had  an  estate  con- 
veyed to  him  absolutely,  by  the  descrip- 
tion  of  "  all  that  capital  messuage  or  man^ 
sion-house,  with  the  gardens,  shrubberies, 
Sfc,  called  Ashford  Hall,  theretofore  the 
residence  of  J.  Green,  deceased,  and  after- 
wards of  Thomas  Stokes,  and  late  of  W. 
H,  Worthington,  and  land  adjoining  there- 
to,  consisting  of  upwards  of  150  acres  in 
the  whole"  The  shrubberies,  gardens,  ^c, 
consisted  of  about  10  acres.  Previously  to 
the  purchase,  by  G.  C.  R,  the  whole  of  the 
property  had  been  in  the  possession  of  its 
prior  respective  owners.  Green,  Stokes,  and 
Worthington,  during  a  period  of  many  years, 
and  considered  by  them,  and  by  the  persons 
living  in  the  neighbourhood,  as  one  entire 
and  undivided  estate,  and  known  by  them  as 
the  Ashford  Hall  estate,  and  so  called: 
G.  C.  R,  in  1808,  by  his  will,  devised  all 


that  his  estate,  in  Shropshire,  called  Ashford 
Hall,  to  his  son,  T.  B.  R.  and  another  per- 
son (T.  B.  R.  being  his  heir-at-law)  in 
trust  to  seU  the  same,  and  divide  the  proceeds 
amongst  T.  B.  R,  and  his  other  children, 
therein  named,  in  equalsixth  parts.  T.  B.  R. 
acknowledged  the  validUy  of  the  wiU  in 
divers  ways,  and  acted,  together  with  his 
co-trustee,  from  the  death  of  the  testator,  in 
1811,  down  to  the  year  1835,  thereunder, 
andt  in  the  discharge  of  his  duty  as  a  trus- 
tee, sold  part  of  the  devised  estate,  which  he 
and  his  co-trustee  afterwards  duly  conveyed 
to  the  purchaser,  as  trustees,  he,  in  addition, 
in  the  body  of  the  conveyance,  confirming  the 
conveyance,  as  the  testator's  heir-at-law  :— 
Held,  that  the  whole  of  the  estate  purchased 
by  the  testator,  in  the  year  1802,  passed  by 
the  description  contained  in  the  wiU. 

It  is  the  ordinary  course  to  grant  an  issue, 
devisavit  vel  non,  at  the  request  of  an  heir- 
at-law ;  but  it  is  not  a  necessary  course 
when  the  special  circumstances,  as  in  the 
present  case,  are  such  as  to  render  it  mam- 
festly  improper. 

The  defendant  having  been  in  receipt  of 
the  rents  of  the  estate,  in  his  character  of 
trustee,  and  having  acted  in  that  character, 
he  was  not  allowed  to  take  advantage  of  the 
Statute  of  Limitations. 

Tucker  v.  Sanger,  IS  Price^  119,  com- 
mented upon. 

In  the  year  1802,  Gfeorge  Crawfonl 
Bicketts  purchased  an  estate  in  Shropshire, 
which  was  conveyed  to  him  by  indentures 
of  the  1st  and  2nd  of  October  of  that  year; 
and  was  therein  described  as  follows : — "  All 
that  capita]  messuage  or  mansion-house, 
with  the  gardens,  shrubberies,  stables,  fish- 
pools,  coach-house,  out-buildin(p,  and  ap- 
purtenances thereunto  belonging,  called 
Ashford  Hall,  heretofore  the  residence  of 
Jonathan  Green,  deceased,  and  afterwards 
of  Thomas  Stokes,  lately  of  Charles  Edward 
Nugent,  and  now  or  late  of  William  Heniy 
Worthington,  and  also  all  that  piece  or 
parcel  of  meadow-land  or  ground  aidjoining 
to  the  said  mansion-house,  called  The 
Lawn;  and  all  that  meadow  adjacent  to 
the  said  lawn,  and  containing,  with  the  said 
lawn,  28  acres  2  roods  14  perches,  and 
occupied  with  the  said  mansion-house ;  [and 
also  all  those  three  several  pieces  of  mea- 
dow or  pasture-land,  lying  together,  now 
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caOed  the  Team-side  Meadow,  the  Marl- 
brook,  the  Grravel-pit  piece,  and  the  Gaul 
Meadow,  and  containing,  in  the  whole,  by 
estimation,  41  acres,  and  now  or  late  in  the 
possession  of  Richard  Hodnet ;]  and  also  all 
that  newly-erected  bam,  with  the  fold-yards, 
sheds  and  appurtenances,  and  all  those  seve- 
ral pieces  or  parcels  of  meadow  ground,  pas- 
tare  land,  orchard,  and  arable  limd,  all  lying 
together,  and  containing,  in  the  whole,  by 
admeasurement,  81  acres  and  28  perdies, 
and  called  by  the  names  of  Stoneybridge 
Meadow,  the  new  Tending  Orchard,  the 
Barn-dose  meadow,  the  Brick-kiln  field,  the 
Shaw,  the  Fishpool  field  or  meadow,  the 
upper  and  lower  Hollyditch,  Young  Wood- 
field,  and  the  upper  and  lower  Lawrence's 
Furlongs ;  [and  also  all  that  messuage  in 
the  village  of  Ashford  Bowdler,  with  the 
bam,  out-buildings,  and  several  pieces  or 
parcels  of  meadow  or  pasture-land  and 
orcharding  thereto  belonging,  containing 
fire  acres ;  and  also  all  that  piece  called  the 
Little  Meadow,  containing  one  acre ;]  and 
also  all  that  orchard,  piece  or  parcel  of 
land  or  ground,  heretofore  called  Holly- 
ditch  Orchard,  and  now  or  lately  called 
Wheatal's  Field,  or  WheataVs  Orchard,  con- 
taining one  acre  and  one  rood  or  ihere* 
abonts;  and  also  all  that  croft  or  piece 
of  meadow  land  formerly  called  Twist 
Oakfield,  and  heretofore  lying  open  with 
the  gravel-pit  piece  aforesaid,  containing 
one  acre  or  thereabouts,  aU  which  said 
hereditaments  and  premises  (except  the 
said  piece  called  the  Fishpool  field  or  mea- 
dow, containing  four  acres  and  two  roods, 
which  lies  in  the  parish  of  Richard's  Castle, 
in  the  said  county  of  Salop,)  are  situate, 
lying,  and  being  in  the  parish  of  Ashford 
Bowdler,  in  the  said  cotmty  of  Salop ;  [and 
also  all  that  piece  or  parcel  of  arable  land 
now  or  lately  known  by  the  name  of  the 
Church  Land,  formerly  part  of  the  estate  of 
Henry  Jordan,  and  situate  at  Overton,  in 
the  parish  of  Richard's  Castle  aforesaid ;] 
and  also  the  tithes,  &c. 

In  the  year  1804,  on  the  occasion  of  the 
marriage  of  Thomas  Bourke  Ricketts,  the 
eldest  son  of  G.  C.  Ricketts,  a  settlement 
was  agreed  to  be  made  by  G.  C.  Ricketts  of 
a  sum  of  4,000/.  on  T.  B.  Ricketts,  and 
his  intended  wife,  and  the  issue  of  the  mar- 
riage ;  and,  for  that  purpose,  G.  C.  Ricketts 
charged  that  sum,  and  the  interest  thereof, 


upon  a  considerable  part  of  the  purchased 
estate,  by  way  of  mortgage,  by  indentures 
of  lease  and  release,  dated  the  19th  and 
20th  days  of  July  1804.  The  part  of  the 
estate  mortgaged  was  described  in  the  same 
manner  as  in  the  indentures  of  1802,  but 
the  parts  which  are  included  in  brackets 
were  not  comprised  in  the  mortgage. 

George  Crawford  Ricketts,  by  his  will, 
dated  the  26th  of  April  1808,  after  describ- 
ing himself  as  of  Ashford  Hall,  in  the  county 
of  Salop,  and  thereby  bequeathing  certain 
pecuniary  legacies,  proceeded  as  follows : — 
"  As  it  is  my  wish  and  desire  that  all  my 
estate  in  Shropshire,  called  Ashford  Hall, 
should  be  sold,  I  do  therefore  give  and 
devise  the  same  unto  my  son  Thomas  Bourke 
Ricketts,  and  my  son-in-law.  Rev.  R.  D. 
Hallifax,  and  the  survivor  of  them,  and  the 
heirs  of  such  survivor,  in  tmst,  to  sell  and 
dispose  of  the  same,  for  the  most  money 
that  can  be  got  for  the  same ;  the  receipts 
or  receipt  of  such  trastees  or  trastee,  as  the 
case  may  happen,  it  is  my  will  should  be 
considered  as  a  sufficient  discharge  to  the 
purchasers  or  purchaser  respectively,  for  the 
purchase  money  and  its  appropriation.  The 
proceeds  of  such  sale,  after  deducting  what 
may  be  due  on  the  mortgage  given  on  my 
eldest  son's  marriage,  I  give  and  bequeath 
unto  my  sons,  T.  B.  Ricketts,  G.  W. 
Ricketts,  and  J.  B.  Ricketts,  and  my  daugh- 
ters, M.  B.  Anderson,  £.  B.  Hallifaz,  and 
L.  F.  Ricketts,  in  equal  proportions,  share 
and  share  alike." 

The  testator  appointed  R.  F.  Hallifiu 
and  T.  B.  Ricketts  the  executors  of  his 
will;  and  died  in  1811,  leaving  T.  B. 
Ricketts  and  the  other  children  named  in 
his  will,  surviving  him.  Shortly  after  the 
testator's  death  in  1811,  T.  B.  Ricketts 
and  R.  F.  Hallifax  entered  into  possession 
of  the  devised  premises  (T.  B.  Ricketts 
occupying  the  mansion),  and  caused  the 
same  to  be  advertised  for  sale  by  public 
auction,  in  five  lots,  which  comprised  the 
whole  of  the  estate  and  hereditaments  con- 
veyed to  the  testator  by  the  indentures  of  the 
Ist  and  2nd  of  October  1802,  and  printed 
particulars  and  conditions  of  sale,  describing 
the  estate  to  consist  of  a  substantial  man- 
sion, called  Ashford  Hall,  a  walled  garden, 
hothouse,  pleasure  grounds,  lawn,  and  sundry 
rich  indosures,  the  whole  including  about 
166  acres,  more  or  less,  were,  with   the 
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approbation  of  T.  B.  Ricketts  and  R.  F. 
Hallifiuc,  circulated  in  the  neighbourhood 
of  the  property,  but  no  sale  was  on  that 
occasion  effected. 

In  July  1812,  the  same  parties  instructed 
Mr.  Christie,  the  auctioneer,  in  London,  to 
offer  the  same  property  (the  mansion  being 
described  in  the  particulars  of  sale  as  Ash- 
ford  Hall)  for  sale,  with  the  exception  of  a 
part  thereof,  containing  41  acres,  and  de- 
scribed to  be  in  the  possession  of  Richard 
Hodnet,  but  no  sale  took  place.  In  Sep- 
tember 1823,  T.  B.  Ricketts,  on  behalf  of 
himself  and  his  co-trustee  R.  F.  Halli£Ea, 
contracted  with  Harriet  Buckley  for  the 
sale  to  her  of  part  of  the  hereditaments 
(consisting  of  the  mansion-house  and  ap- 
purtenances, and  33  acres  of  land),  com- 
prised in  the  mortgage  security  for  4,000^., 
at  the  price  of  3,9372.  10«.,  and  by  the 
conveyance  to  H.  Buckley,  dated  in  Oc- 
tober 1824,  ill  which  that  part  of  the  tes- 
tator*s  will  having  reference  to  the  Ashford 
Hall  estate  was  recited,  T.  B.  Ricketts 
and  R.  F.  Hallifax  released,i  and  T.  B. 
Ricketts,  in  his  character  of  heir-at-law  of 
the  said  G.  C.  Ricketts,  ratified  and  con- 
firmed the  purchased  property,  called  Ash- 
ford Hall,  &c.,  to  H.  Buckley  absolutely. 
The  purchase  money  was  applied  in  part 
payment  of  the  amount  due  on  the  mortgage 
security  of  1804.  In  1831,  J.  B.  Ricketts, 
one  of  the  sons  and  legatees  named  in  the 
testator's  will,  became  bankrupt,  and  the 
plaintiffs  were  thereupon  respectively  ap- 
pointed the  creditors'  and  official  assignees 
of  the  bankrupt's  estate.  G.  W.  Ricketts, 
another  of  the  sons  and  legatees  named  in 
the  testator' s  will,  died  in  July  1 831 ,  having 
by  his  will  previously  made  J.  B.  Ricketts 
his  universal  legatee.  From  a  correspon- 
dence which  took  place  between  the  plain- 
tiffs' solicitor  and  the  defendant,  T.  B. 
Ricketts,  in  1834,  the  latter,  it  appeared, 
had  acted  and  considered  himself  as  a  trustee 
of  the  property  in  question,  for  the  benefit 
of  himself  and  the  other  legatees  named  in 
the  testator's  will,  and  treated  the  property, 
up  to  the  time  of  a  sale  of  a  part  Uiereof  to 
H.  Buckley,  as  one  entire  and  undivided 
estate.  The  bill,  which  was  filed  by  the 
assignees  of  J.  B.  Ricketts,  against  the 
trustees,  and  the  children  of  the  testator 
claiming  to  be  interested  in  the  devised 
estate,  prayed  that  the  will  of  the  testator 


might  be  declared  well  proved  aad  esta- 
blished ;  that  an  account  might  be  taken  in 
respect  of  the  monies  received  by  the  trus- 
tees from  the  sale  of  such  part  of  the  Shrop- 
shire estate  as  had  been  sold,  and  of  the 
rents  received  by  the  same  parties ;  that  a 
rent  might  be  fixed  by  the  Master,  and  paid 
by  T.  B.  Ricketts,  in  respect  of  his  occupa- 
tion of  the  mansion-house  and  appurtenances, 
previously  to  the  sale  thereof  to  H.  Buckley; 
that  the  unsold  part  of  the  Shropshire  estate 
might  be  sold,  and  two  sixth  parts  of  the 
proceeds  thereof  paid  to  the  plaintiffs,  and  a 
receiver  appointeid  in  the  meantime.  The 
defendant,  T.  B.  Ricketts,  put  in  four  con- 
secutive answers  to  the  original  bill,  and 
the  like  number  of  answers  to  the  amended 
bill,  before  sufficient  answers  could  be  ob- 
tained to  those  bills.  By  the  former  be 
alleged  that  the  estate,  called  Ashford  Hall, 
consisted  of  a  capital  messuage,  with  die 
garden,  shrubberies,  stables,  fish-pools, 
coach-house,  out-buildings,  and  appurte- 
nances thereunto  belonging,  containing 
about  ten  acres ;  that  the  said  capital  mes- 
suages, without  the  said  shrubberies  and 
fish-pools,  was  in  common  parlance  called 
Ashford  Hall,  and  was  so  called  before  part 
of  the  said  shrubberies  and  fish-pools  con- 
veyed therewith  to  the  testator,  under  the 
same  name,  was  purchased  from  an  adjoin- 
ing estate,  and  added  thereto ;  that  the  tes- 
tator was,  at  the  time  of  making  his  will, 
and  thenceforward,  till  the  time  of  his  death, 
seised  in  fee  simple  of  the  real  estate,  in  the 
county  of  Salop,  containing  altogether  154 
acres  or  thereabouts,  and  which,  according  to 
the  defendant's  knowledge  and  belief,  did 
not  form  any  part  of  the  testator's  estate 
called  Ashford  Hall,  but  went  and  was 
known  to  the  testator  by  the  names  and 
descriptions  of  "  the  Ashford  Estate,"  "the 
Ashford  Farm,"  "  the  Forty  Acres,"  "  the 
House  in  Village,"  and  oUiers,  mentioned 
in  the  mortgage  security  for  4,000Z. ;  and, 
under  such  circumstances,  the  defendant,  as 
the  heir-at-law  of  the  testator,  submitted, 
that  the  words,  "  All  my  estate  in  Shrop- 
shire, called  Ashford  Hall,"  consisted  of  the 
premises  comprised  in  the  said  ten  acres,  and 
did  not  include  any  other  estate  or  property 
of  the  testator,  situate  in  Shropshire;  that 
the  estate,  called  and  distingui^ed  as  Ash- 
ford Hall,  was,  at  the  time  when  the  testa- 
tor made  his  will,  of  greater  value  than  the 
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amount  of  the  mortgage  debt  of  4,0002. ; 
that  to  the  best  of  the  defendant's  knowledge 
and  belief  the  testator  never  spoke  of  or 
called  the  other  real  estate  of  154  acres,  or 
any  part  thereof,  "  Ashford  Hall,"  or  his 
"  Ashfoid  Hall  Estate ;"  and  the  defendant, 
by  the  same  answer,  insisted  that  the  here- 
ditaments and  premises,  containing  154 
acres  or  thereabouts,  descended  to  the  defen- 
dant, as  the  heir-at-law  of  the  testator.  In 
the  answers  to  the  amended  bill,  the  defen- 
dant stated  his  belief,  that  the  estate  and 
hereditaments,  consisting  of  the  particulars 
set  forth  in  the  bill,  did  not,  before  the  28th 
of  September  1798,  belong  to  the  same 
proprietor,  and  were  not  considered  before 
that  time  as  one  estate,  but  that,  after  that 
time,  they  were  called  and  known  by  the 
aggregate  name  of  Ashford,  or  the  Ashford 
Estate,  and  continued  to  be  so  called  and 
known  to  the  testator  up  to  the  time  of  his 
death,  and  not  called  or  known  by  the 
aggregate  name  or  names  of  the  Ashford 
Hall  estate,  or  the  estate  of  Ashford  Hall. 

The  defendant,  T.  B.  Ricketts,  by  the 
same  answers  admitted,  that  he  had  princi- 
pally acted  in  the  execution  of  the  trusts  of 
the  testator's  will  since  the  testator's  death ; 
that  the  estate  and  hereditaments  in  ques- 
tion, so  purchased  by  and  conveyed  to  the 
testator,  in  the  year  1802,  were  treated  and 
considered  by  the  defendant  up  to  the  time 
of  preparing  his  answers  to  the  original  bill, 
but  not  since,  and  by  his  co-trustee  during 
his  life,  as  one  and  the  same  devised  estate 
and  hereditaments ;  but  he  stated  that  they 
were  not  so  devised,  because  the  testator 
never  did  call  the  said  estate  and  heredita- 
ments Ashford  Hall,  but  called  them  his 
Ashford  estate ;  and  that  if  the  devise  was 
not  altc^ther  invalid,  by  reason  of  the  un- 
certainty of  the  property  devised,  still  no- 
thing in  law  passed  under  the  words,  *'  all 
my  estate  in  Shropshire,  called  Ashford 
Hall,"  except  that  part  of  the  purchased 
premises  which  was  described  and  distin- 
guished from  the  other  parts  of  the  estate 
and  hereditaments,  as  being  called  Ashford 
Hall,  in  the  several  conveyances  to  and 
from  the  testator,  that  is  to  say,  **  all  that 
capital  messuage  or  mansion-house,  with 
the  garden,  shrubberies,  stables,  fish-pools, 
coai^-house,  out-buHdings,  and  appurte- 
nances thereunto  belonging,  called  Ashford 
Hall;"  that  the  conveyance  to  H.  Buckley, 


containing  the  recital  of  the  testator's  desire, 
as  expressed  in  his  will,  to  the  effect  that 
all  his  estate  in  Shropshire,  called  Ashford 
Hall,  including  the  hereditaments  therein- 
after described,  should  be  sold,  was  inad- 
vertently executed  by  the  defendant,  and 
that  the  words,  "including  the  heredita- 
ments thereinafter  described,"  were  artfully 
inserted  by  the  purchaser,  who  prepared  the 
conveyance,  to  give  an  appearance  of  titie ; 
and  that  the  conveyances  to  and  from  the 
testator  were  in  favour  of  the  defendant's 
claims,  as  heir-at-law,  by  shewing  that  the 
testator  had  an  estate  which  in  title,  viz. "  the 
capital  messuage,  with  the  gardens,  shrub- 
beries, fish-pools,  coach-house,  out-build- 
ings, and  appurtenances,  called  Ashford 
Hall,"  completely  answered  the  descrip- 
tion in  the  will,  of  "  all  my  estate  in  Shrop- 
shire, called  Ashford  Hall." 

No  evidence  whatever  was  adduced  on 
the  part  of  the  defendant,  T.  B.  Ricketts, 
in  support  of  the  allegations  contained  in 
his  answers,  but  the  evidence  entered  into, 
on  the  part  of  the  plaintiffs,  shewed  that 
the  estate  and  premises  were  purchased  as 
one  entire  estate,  by  a  person  named  Stokes, 
in  1 797 ;  that  Ghreen  was  the  sole  proprietor 
thereof  during  several  years  before  Stokes 
became  the  owner,  and  that  before  Green 
became  the  owner,  the  estate  and  premises 
belonged  to  one  Hall,  who  devised  them  to 
Green ;  and  by  the  conveyance  to  Stokes, 
as  well  as  by  deeds  of  prior  date,  the  shrub- 
beries andfish-poolsyrerementjoned  amongst 
the  parcels  thereby  conveyed,  and  by  the 
evidence  of  numerous  witnesses,  several  of 
whom  had  lived  in  the  vicinity  of  the  estate 
for  very  many  years  past,  the  estate  was 
represented  by  them  to  have  been  known 
as  one  entire  and  undivided  estate,  and 
called  by  them  and  the  testator,  and  those 
living  in  its  vicinity,  as  the  Ashford  Hall 
Estate,  or  the  Ashford  Estate.  There  was 
also  evidence  adduced  of  a  map  having  been 
made  of  the  estate  in  1811,  by  a  witness 
named  Evans,  by  the  direction  of  the  soli- 
citors of  the  trustees,  and  of  a  lease  which 
had  been  granted  to  a  witness  named  Carter, 
of  a  considerable  portion  of  the  estate  by 
the  trustees,  T.  B.  Ricketts  and  Hallifax ; 
there  was  also  evidence  adduced  of  the 
letters  written  by  T.  B.  Ricketts  to  H. 
Buckley,  pending  the  treaty  for  purchase 
by  her  of  part  of  the  pfroperty,  shewing  that 
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he  considered  himself  a  trustee  of  the  whole 
of  the  property,  and  also  of  the  proposed 
agreement  with  H.  Buckley,  in  1828, 
wherein  he  was  described  as  a  trustee. 

Mr,  Kindersley,  Mr,  G.  Turner,  and  Mr, 
Hallett^  in  support  of  the  plaintiffs'  case, 
contended,  that  considering  the  nature  of 
the  evidence  adduced,  and  the  long  acqui- 
escence of  the  defendant,  T.  B.  Ricketts, 
he  was  not  entitled  to  an  issue  devisavU  vel 
fum,  especially  after  the  strong  opinion  ex- 
pressed by  ^exander,  C.B.,  as  reported  in 
Tucker  v.  Sanger  (1),  in  which  the  learned 
Judge  stated,  that  an  heir-at-law  was  not 
entitied  to  an  issue  where  a  sufficienUy 
strong  case  was  adduced  of  his  acquiescence 
under  a  will.  The  other  cases  cited  were — 
Doe  d.  Chichester  v.  OxendeUy  3  Taunt. 

147. 
Miller  v.  Travers,  8  Bing.  244 ;  s.  c.  1 

Law  J.  Rep.  (n.b.)  Chanc.  157. 
Doe  d.  Hiscocks  v.  Hiscocks,  5  Mee.  & 
Wels.S6S;  s.  c.9Law  J.Rep.(N.B.) 
Exch.  27. 
WMs  case^  6  Rep.  16,  h, 

Mr,  C.  P,  Cooper  and  Mr,  Kent,  for  the 
defendant,  T.  B.  Ricketts,  contended,  that 
the  words,  *'  Ashford  Hall,"  were  to  be  con- 
sidered as  restrictive  in  their  meaning,  and 
that  only  a  portion  of  the  testator's  property 
in  Shropshire  would  pass  by  such  words ; 
that  the  defendant,  the  heir-at-law,  could 
not  be  deprived  of  his  right  to  an  issue 
devisavU  vel  non  in  the  present  case,  not- 
withstanding the  evidence  adduced  of  his 
having  acted  under  the  will;  nor,  in  case  the 
Court  should  be  of  opinion  that  he  was  not 
entitied  to  an  issue,  was  he  to  be  deprived  of 
the  advantage  of  the  Statute  of  Limitations, 
with  reference  to  the  rents  received  by  him, 
and  arising  from  the  estate — Wilson  v. 
Mount  {2). 

The  Master  of  the  Rolls. — There  ap- 
pears to  be  three  points  raised  here.  It  is 
said,  first,  that  it  is  not  proved  that  there 
was  any  such  will ;  secondly,  supposing  there 
was  such  a  will,  that  it  does  not  appear  the 
whole  of  this  estate  passed ;  thirdly,  if  it 
shall  appear  there  was  such  a  will,  and  such 

(1)  13  Price,  119;  vide^.  128. 

(2)  3  Ves.  191. 


an  estate  passed  by  it,  as  is  described  by  Uie 
bin,  then  the  defendant,  T.  B.  Ricketts,  is 
not  bound  to  account  for  the  rents  and  pro- 
fits beyond  six  years. 

The  testator  had  purchased  an  estate  in 
Shropshire,  which  was  called  Ashford  Hall, 
or  Ashford  Hall  Estate.  The  estate  is  de- 
scribed in  several  deeds,  executed  before  tiie 
date  of  the  will ;  and  then  the  testator  makes 
his  will,  in  which  he  says  [here  his  Lordship 
read  the  material  part  of  the  will,  already 
stated]. 

The  wOl  was  dated  the  26th  of  April 
1808,  and  the  testator  died  in  April  1811. 
The  will  was  proved  in  the  montii  of  May 
1811.  Thomas  Bourke  Ricketts  accepted 
the  devise,  and,  with  his  co-trustee,  took 
upon  himself  the  execution  of  the  trusts. 
He  was  himself  entitied  to  the  benefit  of  a 
mortgage  which  had  been  made  of  a 
great  part,  though  not  the  whole  of  this 
property.  In  the  same  year  he  advertised 
the  whole  property  for  sale,  described  the 
whole  as  the  Ashford  Hall  Estate,  or  tiie 
estate  called  Ashford  Hall,  and  consisting  of 
166  acres  of  land,  being  the  whole  of  tiie 
land  and  property  which  is  now  in  question. 
A  sale  was  not  then  efiected,  and  in  the 
following  year  he,  according  to  his  duty  as 
a  trustee,  together  with  Mr.  Halli&x,  bis 
co-trustee,  again  advertised  this  property  for 
sale,  not  in  the  same  words,  but  in  words 
quite  sufHcientiy  descriptive  to  shew  the 
whole  property  was  meant  to  be  aold.  It 
is  therefore  beyond  all  question  an  idle 
thing  to  doubt,  that  he  and  his  co-trustee 
took  upon  themselves  the  devise  which  was 
made  to  them  in  trust,  and  undertook  to 
perform  the  trust,  and  at  that  time  fidrly 
and  in  due  discharge  of  their  duty  endea- 
voured to  perform  the  trust,  in  order  that 
the  estate  might  be  sold,  and  the  proceeds 
divided,  according  to  the  directions  con- 
tained in  the  will.  On  the  second  attempt 
at  sale,  there  was  no  success  any  more  than 
upon  the  first.  Several  years  afterwards 
there  was  a  treaty,  which  success^Uy  ended 
in  the  sale  of  a  portion  of  this  estate  to  Miss 
Buckley.  The  defendant,  T.  B.  Ricketts, 
upon  that  occasion,  took  an  active  part,  as 
appears  from  the  correspondence  that  ensued, 
and  was  produced  in  evidence ;  and  there 
was  not  the  least  doubt  or  hesitation  as  to 
the  name  of  the  estate,  as  to  what  passed  by 
the  devise,  or  as  to  what  was  his  duty,  and 
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the  duty  of  his  co-trustee,  with  reference 
thereto. 

Upon  the  performance  of  the  contract 
with  Miss  Buckley,  a  conveyance  was  exe- 
cuted ;  the  will  was  recited ;  the  defendants 
T.  B.  Ricketts  and  his  co-trustee,  as  trus- 
tees, and  as  possessed  of  the  estate  which 
ought  to  be  conveyed,  joined  in  the  execution 
of  that  deed.  Moreover,  the  particular  at- 
tention of  the  defendant,  T.  B.  Ricketts,  was 
called,  and  must  have  been  called  at  the 
time,  to  his  own  character  as  heir-at-law ; 
and  not  conveying  in  his  character  of  heir- 
at-law,  be  ratifies  and  confirms  what  was 
done  by  him  and  his  co-trustee,  because  he 
was  the  heir-at-law.  The  defendant,  T.  B. 
Ricketts,  now  affects  to  say,  in  the  first 
place,  that  there  was  no  such  duly  executed 
will,  or  at  least  only  a  very  small  portion  of 
the  estate  in  question  passed  by  the  will. 
I  hear  with  considerable  surprise  such  a  de- 
fence raised,  considering  the  circumstances 
that  have  taken  place.  But  this  is  by  no 
means  all  that  occurs;  there  continues  a 
series  of  transactions — these  are  further  ne- 
gotiations with  Miss  Buckley — a  sort  of 
correspondence.  Aflerwards,  one  of  his 
brothers  becomes  a  bankrupt ;  he  is  devisee 
also  of  another  brother ;  the  estate,  as  to 
two  sixth  parts  of  it,  becomes  vested  in  the 
plaintiffs,  ihe  assignees  of  John  B.  Ricketts. 
The  defendant,  T.  B.  Ricketts,  in  the  year 
1835,  is  called  upon  to  give  an  account  of 
this  trust,  at  which  time  not  the  smallest 
question  is  raised  as  to  the  will,  or  as  to 
what  it  was  the  duty  of  the  trustees  to  do 
in  the  sale  of  the  estate.  The  defendant, 
T.  B.  Ricketts,  admitting  that  there  existed 
this  trust  for  a  sale,  and  that  the  sale  was 
made  for  the  benefit  of  himself  and  his  bro- 
thers and  sisters,  says — "  Oh,  but  there  is 
no  devise  at  all  as  to  the  interim  rents  of 
the  estate,  and  I  may  keep  the  estate  unsold 
for  forty  years,  and  the  persons  who  are 
objects  of  the  trust  are  entitled  to  no  bene- 
fit from  the  rents  to  accrue  in  the  mean- 
time." 

It  is  really  not  worth  while  to  go  fur- 
ther. There  are  other  things  stated  on 
behalf  of  the  plaintiffs.  I  am  not  well  satis- 
fied that  they  are  fiilly  proved,  viz.  the  ac- 
count, and  one  or  two  other  things;  but 
what  I  have  stated  contains  abundant  proof 
of  continued  acting  on  the  part  of  the  de- 
fendant, T.  B.  Ricketts,  as  trustee.     It  is 


proved  he  has  acted  as  trustee,  claimed  the 
right  to  be  treated  with  in  the  character  of 
devisee  of  the  trust,  and  admitted  that  he 
was  to  perform  his  trust  from  the  time  of  the 
testator's  death,  for  the  period  of  twenty- 
five  years.  For  that  period  he  has  thus  acted, 
perfectly  well  knowing  all  the  circumstances; 
and  there  is  not  a  pretence  to  the  contrary, 
except  what  I  shall  notice  presently. 

The  assignees  of  the  bankrupt  brother 
filed  this  bill  in  the  month  of  December 
1836.  The  evasive  and  improper  conduct 
of  this  defendant,  T.  B.  Ricketts,  as  to  the 
mode  of  answering  the  bill,  can  have  no 
effect  on  his  right  of  answering  in  this  cause. 
He  evaded  answering  the  bill  for  reasons 
which  would  bear  no  consideration  at  all. 
However,  at  length  an  answer  was  obtained, 
and  what  does  he  say  in  his  answer  ?  What 
is  it  he  really  puts  in  issue  ? 

He  says,  he  admits  that  the  testator  was 
seised ;  that  the  testator  duly  made  and  pub- 
b'shed  his  last  will  as  of  such  date,  and  to 
such  purport  and  effect,  as  in  the  bill  men- 
tioned, except  that  there  was  a  mistake 
made  about  a  legacy.  He  admits  the  tes- 
tator was  of  sound  mind.  Whether  it  was 
executed  so  as  to  pass  freehold  estates,  he 
submits  to  the  Court,  and  he  raises  a  question 
upon  that.  This  is  one  out  of  a  great 
number  of  answers  which  he  put  in.  Then 
he  states,  that  this  Ashford  Hall  estate, 
which  he  admitted  over  and  over  again  to 
consist  of  166  acres  of  land,  consisted  of  a 
messuage,  garden,  and  so  on,  and  ten  acres 
of  land  ;  he  states  that  repeatedly  in  differ- 
ent parts  of  the  answers.  Then  he  says 
afterwards,  "  That  according  to  his  know- 
ledge and  his  belief,  the  only  estate  in  Shrop- 
shire called  Ashford  Hall,  which  passed  by 
the  will  and  is  thereby  directed  to  be  sold, 
was  a  capital  messuage  and  appurtenances, 
together  with  part  only  of  his  odier  fireehold 
estate." 

Does  the  defendant,  T.  B.  Ricketts,  mean 
to  admit,  or  does  he  not  mean  to  admit,  that 
that  part  passed  ?  I  am  very  much  disposed 
to  think,  that  if  it  were  necessary  to  deter- 
mine that  question,  he  did  admit  that  part 
passed,  consequently  that  there  was  a  good 
devise,  and  that  he  was  not  entitled  to  have 
an  issue  tried  devisavit  vel  non.  However, 
all  that  is  ambiguous ;  it  is  written  with 
studied  ambiguity ;  done  for  the  purpose,  I 
presume,  of  preventing  his  committing  him- 
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self  in  the  way  he  might  be  thought  to  have 
done,  if  he  had  said  there  was  a  good  devise 
of  it. 

I  was  very  anxious  to  ascertain  (among 
other  things)  what  it  was  that  the  defendant, 
T.  B.  Ricketts,  supposed  he  had  discovered 
after  this  bill  was  filed,  when  he  was  called 
upon  to  give  an  account  of  what  passed  by 
the  devise,  which  caused  an  alteration  of  that 
opinion  upon  which  he  had  advisedly  acted 
for  not  less  than  twenty-five  years.  What 
he  says  is  this : — "  That  he  did  not  know 
until  he  was  called  upon  by  the  original  bill 
to  state  what  the  Ashford  Hall  estate  con- 
sisted of,  that  the  testator  was  seised  of  any- 
thing so  called,  except  his  mansion-house  in 
Shropshire,  called  Ashford  Hall ;  and  de- 
fendant then  discovered  for  the  first  time 
that  the  testator  had  shrubberies  and  fish- 
pools,  which  had  been  purchased  fix>m  an 
adjoining  estate  a  few  years  before  he  pur- 
chased the  property,  and  were  then  so  called, 
as  well  as  the  said  mansion-house,  and  would 
not  have  passed  under  a  devise  of  the  mere 
mansion-house  only."  Now  I  was  rather 
curious  to  see  how  these  matters  were  de- 
scribed in  the  deeds.  The  deeds  convey 
*'  all  that  capital  messuage  or  mansion-house, 
with  the  gardens,  shrubberies,  stables,  fish- 
pools,  coach-house,  buildings,  and  appur- 
tenances thereto  belonging,  called  Ashford 
Hall."  Then  the  real  question  is,  whether 
I  am  to  direct  an  issue  upon  one  point  or 
the  other.  I  will  consider  the  case  as  if  no 
admission  existed  on  the  part  of  the  defen- 
dant, the  heir-at-law,  T.  B.  Ricketts.  The 
will  is  proved  sufficiently  for  this  Court  to 
establish  it ;  it  is  proved  to  be  thirty  years 
old,  the  testator  having  died  in  the  year 
1811.  Since  I  came  into  court,  the  re- 
gistrar has  reminded  me  that  I  had  a 
case  before  me  concerning  the  same  sub- 
ject-matter some  time  since,  in  which  the 
same  point  was  decided.  This  is  therefore 
a  case  of  the  will  being  proved;  and  the 
question  is,  whether  it  is  to  be  established 
without  an  issue  devisavit  vel  non»  Now 
I  quite  concur  in  the  opinion  that  was 
expressed  by  Chief  Baron  Alexander,  in 
the  case  of  Twiker  v.  Sanger.  It  is  the 
ordinary  course  to  grant  an  issue  at  the  re- 
quest of  an  heir-at-law,  but  it  is  not  a  neces- 
sary course  when  the  special  circumstances 
are  such  as  to  make  it  manifestly  improper. 
Now  it  does  not  appear  that  any  case  is  pro- 


duced firom  the  books  in  which,  upon  special 
reasons  assigned,  the  heir-at-law  has  been 
refused  an  issue.  I  cannot  understand  that 
that  is  so ;  I  have  not  met  with  any  such, 
case ;  the  case  before  Chief  Baron  Alexander 
was  not  that  one ;  I  am  therefore  under  the 
necessity  of  making  a  precedent,  and  I  take 
the  opinion  of  CMef  Baron  Alexander,  in 
which  I  concur.  The  question  is,  whether  the 
special  circumstances  of  this  case  are  such 
as  to  make  it  proper  to  act  upon  that  opi- 
nion :  and  I  am  quite  of  opinion  they  are. 
Shall  a  trustee,  after  taking  upon  himself  a 
trust  in  the  year  1811,  proceeding  towards 
the  execution  of  it,  carrying  part  of  it  into 
execution,  procuring  the  payment  to  himself 
of  the  mortgage  which  was  to  be  paid  in 
execution  of  that  trust,  and  proceeding 
throughout  the  whole  course  of  this  busi- 
ness in  the  manner  that  is  done  in  this  case, 
and  when  the  will  is  produced  and  proved 
(which  he  himself  does  not  deny  by  his 
answer),  be  permitted  after  such  a  lapse  of 
time  to  say,  "  Whatever  inconvenience  will 
happen  to  anybody,  I  have  a  right  to  have 
the  validity  of  the  will  tried  by  an  issue 
devisavit  vel  non.*'  I  am  of  opinion  that  he 
is  not  so  entitled.  The  special  circumstances 
of  this  case  seem  to  me  to  take  it  out  of  the 
general  rule,  and  bring  it  within  the  parti- 
cular rule  mentioned  by  Chief  Baron  Alex- 
ander. The  question  is,  whether  I  am  to 
direct  an  issue  to  try  parcel  or  no  parcel. 
It  would  be  absurd  to  do  it.  So  after  what 
has  passed  here,  after  what  is  contained  in 
these  deeds,  afler  the  description  of  the  pro- 
perty given  by  the  defendant,  T.  B.  Ricketts 
himself,  after  the  correspondence  produced 
under  his  own  hand,  in  which  he  admits  all 
these  things,  and  upon  his  statement  in  his 
answer,  that  the  only  things  he  has  described 
are  the  fish-ponds  and  the  shrubbery,  which 
were  acquired  a  few  years  before  the  testa- 
tor purchased  the  estate,  this  Court  is  not 
bound  to  direct  an  issue  to  try  a  matter  of 
this  kind,  if  it  is  satisfied  upon  the  evidence 
adduced  before  it,  that  there  is  no  good 
ground  for  directing  an  issue.  I  am  clearly 
satisfied  the  whole  of  this  property  passed 
by  the  will,  and  I  must  declare  to  that  effect 
in  the  decree  I  am  to  make. 

The  next  question  is,  whether  there  is  to 
be  an  account  of  the  rents.  Can  anybody  con- 
tend that  a  trustee,  taking  possession  of  an 
estate,  receiving  the  rents,  applying  them 


Digitized  by 


Google 


HILARY  TERM,  1844. 


201 


to  Ui  own  luey  being  thete  pn^badng  that 
he  intends  to  execale  the  trutt,  professing 
that  to  be  his  object  down  to  the  year  1885, 
sad  having  therefore  the  possession  for  the 
use  of  the  ce^hni  que  trusty  and  that  beyond 
an  donbt  or  question,  shall  be  allowed  to  say, 
theie  has  b^  no  demand  of  the  rents,  or 
of  the  possession  of  the  estate  (and  that  be« 
eaose  the  eeshus  que  trust  confided  in  the 
defendant  T.  B.  Ricketts'  professions,  that 
the  trust  was  to  be  executed  by  sale,  snd 
that  up  to  the  time  when  this  bill  was  filed 
m  1886),  therefore  the  eestuis  que  trust  are 
not  to  call  upon  him  for  any  accounts  what- 
ever, but  that  he  is  to  be  fJlowed  to  apply 
them  to  his  own  use  ?  Upon  none  of  these 
poBts  do  I  feel  that  I  ought  to  hesitate  at 
sU. 

The  will  most  be  established ;  it  must 
'  be  dedaied  that  the  whole  of  the  testator's 
land  in  Shropshire  passed  by  the  will ;  there 
most  then  be  accounts  taken,  viz.  the  ac- 
coonts  prayed  for  by  the  bill,  except  only 
that  there  must  not  be  rests  made  in  the 
aeeounts.  In  taking  the  accounts,  the  mort- 
gage  must  be  taken  into  considexBdon,  the 
defendant,  T.  B.  Rid^etts,  being  entitled  to 
hare  the  interest  of  the  mortgage  allowed 
in  any  account  taken  of  the  rent  up  to  the 
time  when  the  mortgage  was  paid  off ;  and 
there  muat  be  an  occupation  rent  set  upon 
the  property  during  the  time  he  wss  in  the 
occupation  of  it. 

Then  comes  the  question,  what  is  to  be 
done  with  the  costs  ?  I  must  take  into  con- 
sidention  the  whole  conduct  of  the  defen- 
dant,  T*  B.  Ricketts.  He  must  therefore 
pay  the  costs  of  the  suit  up  to  this  hearing, 
in  the  usual  way ;  and  I  shall  reserve  the 
costs  of  prooeeddngs  subsequent  to  this  de- 
cree until  after  the  Master  dhall  have  made 
his  report. 


.C.     \ 
.  25.  J 


WARNS  r.  SMITH. 


V 

Jan 

Affidavits — Amended  Bill, 

Upon  rnoHau  for  an  ii^uneiion  on  an 
amended  hiU^  affidamta  were  aUowed  to  be 
read  which  were  in  opposition  to  the  answer 
to  the  original  biU^  their  contents  being  con- 
fined  to  staiements  in  the  biU,  left  unnoticed 
bg  Ae  answer;  the  amended  biU  being 
treated  as  a  new  biil, 

Nbw  Series,  XIII.— Chanc. 


The  bill  in  this  case  having  been  amended, 
a  motion  was  made  for  a  special  injunction, 
a  similar  injunction  having  been  quashed 
and  dissolved  previously  to  the  bill  having 
been  amended. 

The  amendments  were  passages  from  the 
answer,  put  as  pretences  in  the  amended 
bill,  and  affidavits  in  support  of  the  injunc- 
tion were  attempted  to  be  read,  which  were 
in  opposition  to  the  answer  to  the  original 
bill ;  their  contents  being  confined  to  state- 
ments in  the  bill  left  sJtogether  unnoticed 
by  the  answer. 

Mr,  Wakefield  objected  to  the  affidavits 
being  read. 

Mr,  Bethellf  contra. 

The  Vice  Chancellor  decided,  that  the 
amended  bill  was  to  be  treated  as  a  new  bill, 
and  the  affidavits,  being  in  support  of  it, 
must  be  admitted. 


ANDREWS  V,  LUPTON. 


v.c.    \ 

Feb.  14.  / 
Discovery^  Bill  of— Prayer  for  If^unetion, 

A  plaintiff  at  law  is  entitled  to  file  a  bill 
of  discovery , 

But  if  he  prays  for  an  it^unetion  in  the 
meantime  t  to  restrain  the  defendant  from  all 
proceedings  at  law  against  the  plaintiff  in  the 
aetion,  this  prayer  for  an  if^unction  is  a 
prayer  for  relief  y  and  therefore  fatal  to  the 
bill  as  a  bill  of  discovery, 

A  demurrer  to  such  a  biU  was  allowed. 

This  was  a  mere  bill  of  discovery,  filed 
by  the  plaintiff  at  law,  who  was  also  the 
plaintiff  in  this  court. 

A  demuirer  was  put  in  to  the  bill  as  to 
the  discovery  and  relief  prayed  by  the  bill. 

There  was  no  oth^  relief  prayed  than  an 
injunction  in  the  meantime  to  restrain  the 
defendant  from  all  proceedings  at  law  against 
the  plaintiff  in  the  action  commenced  by  the 
plaintiff  against  the  defendant. 

Mr.  Stuart  and  Mr.  Mylne,  for  the  de- 
murrer. 

Mr.  BetheU  and  Mr.  Steere,  for  the  bill. 
The  plaintiff*s  counsel  admitted  that  the 
1»11  was  a  mere  bill  for  discovery,  in  aid  of 
Ijie  action  at  law. 

There  was  snother  ground  of  demurrer 
stated,  namely,  that  the  discovery  sought  by 
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the  bill  would  subject  the  defendant  to  pro- 
secution and  other  criminal  proceedings  in 
a  court  of  law,  and  render  him  liable  to 
pains  and  penalties.  This  latter  point  was 
not,  however,  argued. 

The  Vice  Chancellor  was  of  opinion 
that  the  prayer  for  an  injunction  was  fatal 
to  the  bill,  as  a  bill  of  discovery,  and  allowed 
the  demurrer. 


} 


FLETCHER  V.  STEVENSON. 


WlGRAM,V.C 

Jan.  30. 
Feb.  23, 24. 

Legacy — Tenant  for  Life  of  a  Residue — 
Contingent  Liabilities  of  a  Testator's  Estate. 

In  1834,  the  testator  and  three  others  took 
a  lease  from  the  Earl  of  B.  of  certain  coU 
lieriesfor  a  term  of  twenty -one  years,  for  the 
purpose  of  working  them  in  partnership,  and 
in  the  lease  were  contained  several  onerous 
covenants  on  the  part  of  the  lessees.  The 
testator  continued  to  carry  on  the  partnership 
business  with  his  partners  till  his  death. 
The  testator  died  in  August  1842,  and,  by 
his  will,  gave  the  income  of  his  residuary 
real  and  personal  estate  to  his  wife  for  life, 
with  remainders  over.  The  widow  fUed  her 
bill  for  the  administration  of  the  testator's 
estate,  claiming  to  have  the  income  of  the 
residue  paid  to  her  for  life.  The  Master, 
by  his  report,  found  that  all  the  debts  were 
paid,  but  that  the  lease  in  question  would  not 
expire  till  1855,  and  that  until  that* time  the 
liabilities,  if  any,  of  the  testator's  estate,  in 
respect  of  the  lease,  could  not  be  ascertained 
or  got  rid  of : — Held,  upon  further  directions, 
that  as  the  fund  in  court,  ex  concessis,  was 
not  adequate  to  meet  the  liabilities  to  which 
the  testator's  estate  might  be  subject,  and  as 
the  tenant  for  life  was  unable  to  give  secU" 
rity  for  refunding  the  payment  she  asked, 
the  fund  must  accumulate  in  court  untU  the 
expiration  of  the  lease. 

B.  Fletcher,  the  testator,  by  his  will,  dated 
in  August  1832,  gave  all  his  real  and 
personsd  estate  (subject  to  the  payment  of 
his  debts  and  certain  legacies,)  to  trustees 
therein  named,  their  executors,  administra- 
tors, and  assigns,  upon  trust,  as  to  the  resi- 
duary personal  estate,  to  convert  into 
money,  &c.,  and  as  to  the  real  estate,  dur- 


ing the  life  of  his  wife,  upon  trust,  to  let, 
set,  and  manage  the  same,  and  receive  the 
rents,  and  thereout  to  pay  an  annual  sum 
of  501.  for  the  benefit  of  his  niece,  Mary 
Fletcher,  &c. ;  and  he  gave  the  residue 
of  such  real  and  personal  estate  to  his 
wife  for  life,  durante  viduitate ;  and  in  case 
of  her  second  maniage,  to  pay  to  her 
thereout  lOl.  yearly,  and  thereupon,  upon 
trust,  after  providing  for  the  annuities  of 
501.  and  lOL,  to  suffer  the  residue  to  accu- 
mulate for  the  benefit  of  his  estate,  during 
the  life  of  his  widow ;  and  after  her  decease, 
upon  trust,  to  sell  the  real  estate,  and  stand 
possessed  of  the  proceeds  thereof  and  the 
residuary  personal  estate,  for  the  benefit  of 
his  niece,  Mary  Fletcher,  and  other  per- 
sons, in  manner  therein  mentioned.  The 
testator  died  in  August  1840,  and  the  exe- 
cutors and  trustees  proved  the  will,  and 
accepted  the  trusts  thereof.  The  bill  wa« 
filed  by  the  widow  against  the  trustees  and 
executors,  and  the  parties  entitled  in  re- 
mainder under  the  will,  for  the  administration 
of  the  testator's  estate,  and  claiming  to  be 
entitled  to  have  the  rents  and  profits  of 
the  residuary  real  and  personal  estate  paid 
over  to  her  during  her  widowhood.  The 
trustees  and  executors,  by  their  answer, 
admitted  that  they  had  paid  all  the  debts 
and  funeral  and  testamentary  expenses  of 
the  testator,  as  far  as  they  could  be  ascer- 
tained, and  that,  after  providing  for  all  the 
legacies  and  annuities,  there  would  be  a 
considerable  surplus  in  their  hands ;  but 
they  submitted  that  they  could  not  safely 
administer  such  surplus  without  the  sanc- 
tion of  the  Court,  as  the  testator's  estate 
was  subject  to  certain  contingent  liabilities, 
which  might  eventually  absorb  the  whole  of 
the  fund  in  their  hands.  On  a  reference 
to  the  Master,  he  reported  that,  by  a  lease 
dated  the  1st  of  July  1834,  certain  collieries 
at  Haigh,  with  the  iron-foundry,  &c.,  at- 
tached thereto,  were  demised  by  the  Earl 
of  Balcarras,  for  a  term  of  twenty-one  years, 
to  the  testator  and  three  other  persons,  at  a 
yearly  rent  of  1,5682.,  and  that  in  the  lease 
were  contained  covenants  on  the  part  of  the 
lessees  to  pay  the  rent,  to  keep  the  premises 
in  repair,  and  other  covenants  of  a  very 
onerous  nature,  with  a  proviso,  that  if  any 
of  the  lessees  should  <fie  during  the  term, 
and  the  heir,  executor,  or  administrator  of 
the  lessee  so  dying,  should  pay  or  tender  to 
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the  Earl  of  Balcarras,  or,  in  case  of  his  death, 
to  the  person  entitled  in  reversion,  the  sum 
of  1,000/.,   that  then  the  covenants  and 
agreements  thereinbefore  contained,  on  the 
part  of  the  lessee  so  dying,  should  absolutely 
cease,  and  all  liability,  in  respect  of  any 
future  breach,  &c.,  be  absolutely  released, 
yet  not  so  as  to  release  the  surviving  les- 
sees.    The  Master  also  found,  that  imme- 
diately after  the  execution  of  the  lease,  the 
four  lessees  entered  into  copartnership  for  a 
term  of  twenty-one  years,  for  working  the 
collieries,  upon  the  terms  and  conditions  ex- 
pressed in  certain  articles  of  partnership,  exe- 
cuted by  them  in  May  1835,  whereby  it  was, 
amongst  other  things,  agreed,  that  in  case  of 
the  death  of  any  of  the  partners  during  the 
term,  his  executors  or  administrators  might 
become  a  partner  or  partners  in  the  said  con- 
cern, for  the  residue  of  the  term,  subject  to  the 
provisoes,  &c.  therein  contained  ;  provided 
that  if  such  executors,  &c.  should,  within 
four  calendar  months  after  the  death  of  their 
respective  testator  or  intestate,  elect  not  to 
become  a  partner,  &c.,  and  should,  within 
four  calendar  months,  give  notice  of  their 
determination  to  such  surviving  partners, 
then  the  executors  or  administrators  of  each 
of  such  deceased  partners,  should  have  and  re- 
ceive from  the  surviving  partners  the  sum  of 
1,000/. ;  and  the  interest  in  the  said  concern 
of  each  such  deceased  partner  should  cease, 
as  from  the  day  of  his  respective  deatli,  and 
his  share  of  the  capital,  &c.  should  be  paid 
out  in  manner  therein  mentioned.     It  also 
appeared  that,  by  deed  of  the  4th  of  June 
1838,  Carwell,  one  of  the  partners,  assigned 
all  his  interest  in  the  stock  and  effects,  and 
in  the  premises  demised,  to  the  continuing 
partners  (including  the  testator) ;    and  in 
csonsideration  thereof  the  continuing  part- 
ners jointly  and  severally  covenanted  to 
indemnify  Carwell    from    all    partnership 
debts  and  from  all  losses,  &c.,  in  respect  of 
the  breach  or  non-performance  of  any  of  the 
coTenants  or  conditions  in  the  said  lease 
contained;   that  the  testator  continued  to 
carry  on  the  said  partnership  till  his  death 
in  August  1842,  and  that  within  four  calen- 
dar months  his  executors  gave  notice  to  the 
snrviving  partners,  that  they  elected  not  to 
become  partners  in  the  concern ;  and  they  also 
applied  to  the  Earl  of  Balcarras  and  Carwell, 
and  requested  them  to  come  to  some  arrange- 
nient  for  releasing  the  testator's  estate  from 


the  liabilities  under  the  lease,  and  the  deed 
of  indemnity  of  June  1838;  that  the  Earl  of 
Balcarras  was  willing  to  accept  the  1 ,000/. 
and  to  release  the  testator's  estate,  but  that 
Carwell  refused  to  come  to  any  agreement 
for  releasing  the  testator's  estate  from  any 
liability  under  the  indemnity  deed,  and  that 
the  executors  had,  in  consequence,  declined  to 
pay  the  1 ,000/.  to  the  Earl  of  Balcarras.  The 
Master  also  found,  that  the  said  lease  would 
expire,  by  lapse  of  time,  in  1855  ;  and  that 
until  that  time  the  liabilities,  if  any,  of  the 
testator's  estate  under  the  lease  and  indem- 
nity, could  not  be  ascertained  and  liqui- 
dated, and  that  nothing  could  be  done  to 
get  rid  of  or  make  provision  for  such  lia- 
bilities ;  and  that  the  executors  had  acted 
properly  in  declining  to  pay  the  1,000/.  to 
the  Earl  of  Balcarras  under  the  provisions 
of  the  lease. 

The  cause  coming  on,  on  further  direc- 
tions, the  question  was,  whether  the  income 
of  the  residue  should  be  paid  to  the  tenant 
for  life,  or  whether  such  income  ought  to 
be  accumulated  to  remain  in  court,  together 
with  the  capital,  as  a  ftind  to  meet  any  pos- 
sible liability  of  the  testator's  estate  in  the 
event  of  the  breach  of  any  of  the  covenants 
in  the  lease. 

Mr,  Romilly  and  Mr.  Bourdillon,  for  the 
widow. — By  leaving  the  capital  fund  in 
court,  and  paying  the  interest  to  the  tenant 
for  life,  the  executors  will  incur  no  respon- 
sibility ;  at  law,  an  executor  is  only  liable 
for  money  come  to  his  hands,  and  when  he 
has  paid  money  into  court  he  is  released. 
Hawkins  v.  Day,  Amb.  160. 
Simmons  v.  Bolland,  3  Mer.  547. 

[WiGRAM,  V.C— If  the  Earl  of  Balcarras 
discharges  you,  he  releases  Carwell  also.] 

That  is  not  so  in  the  case  of  a  co-surety—- 
Ex  parte  Giffbrd,  6  Ves.  805. 

Mr.  Tinney  and  Mr,  Fleming,  for  the 
parties  entitled  in  remainder. — ^Where  the 
possible  demand  will  affect  the  interest  as 
well  as  the  principal,  the  Court  will  impound 
the  income ;  for  the  burden  ought  to  faU  on 
the  tenant  for  life  as  well  as  upon  those  in 
remainder.  Suppose  a  debt  payable  out 
of  the  testator's  estate,  or  accruing  due  to 
the  testator,  ten  years  hence,  the  loss  or 
benefit  must  be  apportioned  between  the 
tenant  for  life  and  remainder-man,  by  esti- 
mating the  value  at  the  testator's  deaUi.— - 
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Howe  V,  Lord  DartmofUh^  7  Ves.  148. 
Pickering  v.  Pickering,  4  Myl.  &  Cr. 
803 ;  s.  c.  8  Law  J.  Rep.  (n.s.)  Chanc. 
336. 
Till  the  liability  is  disposed  of,  the  Court 
will  not  distribute  the  fund — Thomas  v. 
Montgomery^  1  Russ.  &  Myl.  729. 

Mr.  Spence  and  Mr.  Bazalgettey  for  the 
executors. — The  interest  is  legal  assets  in 
the  hands  of  the  executors,  and  the  Court 
could  not  protect  us  from  the  claim  of  the 
covenantee. 

Gaunt  V.  Taylor,  2  Hare,  413. 

Antrohus  y.  Davidson,  3  Mer.  581. 

Vernon  v.  Lord  Egmont,  1  Bli.  (n.8.^ 
654. 

Bwrles  y.  PoppkweU,  10  Sim.  383. 

Manaton  v.  Manaton,  2  P.  Wms.  234. 

Mr,  RondUy  replied. 

Feb.  24.— WiGRAM,  V.C— The  question 
in  this  case  is,  whether  the  Court  will  order 
the  income  of  property  in  the  hands  of  the 
executors,  and  which  constitutes  the  resi- 
duary estate  of  the  testator,  to  be  paid  to 
the  widow,  the  tenant  for  life ;  or  whether 
that  income  is  to  be  accumulated,  and,  toge- 
ther with  the  capital,  is  to  remain  in  court, 
as  a  provision  against  certain  covenants  of 
the  testator,  not  yet  broken.  Under  these 
covenants  the  testator's  estate,  as  between 
himself  and  the  Earl  of  Balcarras,  was  pri- 
marily liable,  but  only  as  surety  between 
the  testator  and  his  late  partners.  If  the 
widow  could  give  security  to  refund  the  in- 
terest, or  if  the  residue  was  of  such  an 
amount  that  it  could  of  itself  be  considered 
a  sufficient  security  for  any  possible  demand 
that  might  be  made  against  the  estate,  I 
should,  at  least  as  far  as  the  Earl  of  Balcarras 
is  concerned,  have  felt  little  difficulty  in 
acceding  to  the  widow's  application.  For 
this  I  ^ould  have  considei^  the  cases  of 
Simmons  v.  Bolland  and  Hawkins  v.  Day 
sufficient  authority  ;  but  neither  of  the  cir- 
cumstances existing  in  those  cases  being 
found  in  this,  I  am  compelled  to  consider 
this  case  upon  principle.  The  widow's 
claim  is  opposed,  first,  by  the  executors  in 
respect  of  the  absent  covenantee,  and,  se- 
condly, by  the  remainder-men.  So  fkr  as 
the  executors  are  personally  concerned,  they 
are  safe  in  acting  under  the  directions  of  the 


Court ;  but,  in  consideration  of  the  protec- 
tion that  is  due  to  the  covenantee,  I  mast 
consider  whether  the  Court,  taking  the  fiind 
out  of  the  hands  of  the  executors,  can  do 
less  than  the  executors  would  be  bound  to 
do  if  the  fund  had  remained  in  their  hands. 
The  fund  is  producing  interest  in  their 
hands,  and  if  allowed  to  remain  there,  it 
would  produce  interest,  the  benefit  of  which 
interest  the  covenantee  would  be  entitled 
to,  in  case  of  breach  of  the  covenants.  I 
am  not  prepared  to  admit  that  the  Court 
would  not,  in  &vour  of  the  covenantee, 
ehaige  the  executor  with  interest  if  he 
omitted,  without  reasonable  cause,  to  make 
the  residue  productive,  or  if  he  should  pay 
the  interest  to  the  legatee,  with  notice  of 
the  covenant  in  question.  I  must  repeat^ 
however,  that  I  am  dealing  with  a  case  in 
which,  ex  concessis,  the  estate  cannot  be 
represented  as  adequate  to  meet  the  onerous 
covenants  to  which  it  is  liable.  Inde- 
pendent of  the  question  as  it  affects  the 
covenantee,  I  am  not  prepared  to  reject  the 
arguments  of  the  residuary  legatees  in 
remainder.  The  tenant  for  life  is  only 
entided  to  the  income  of  the  true  residue 
of  the  testator's  estate.  If  the  demands  to 
which  the  testator's  estate  may  possibly  be 
liable  were  certain,  though  future,  I  am  not 
prepared  to  say  that  the  present  value  of 
all  the  liabilities  might  not  be  ascertained  in 
order  to  get  at  the  true  residue  of  the  estate 
which  the  tenant  for  life  and  the  remainder- 
men are  to  enjoy  in  succession,  upon  the 
same  principle  upon  which  the  Court,  in 
favour  of  the  tenant  for  life,  reduces  the 
future  assets  into  possession  at  their  present 
value.  If  that  be  true,  where  the  liability 
is  certain,  it  must  be  equally  so  till  the  resuh 
is  known.  In  a  case  where  no  security  can 
be  given,  and  where  it  is  admitted  that  the 
capital  fund  in  the  executor's  hands  is  not 
a  sufficient  security  for  the  possible  breach 
of  the  covenants,  I  cannot  interfere  in  favour 
of  the  tenant  for  life.  It  was  suggested  that 
some  arrangement  might  be  made  with  the 
Earl  of  Balcarras,  tibe  covenantee.  The 
Court  would  give  every  facility  towards  the 
accomplishment  of  such  an  arrangement; 
but  if  that  cannot  be  done,  the  fond  must 
accumulate  till  the  expiration  of  the  lease* 
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1843. 
Feb.  24,  25 ;    I    wastsll  v.  lbslie. 
March  9.       i    carter  v,  Leslie. 

1844. 
March  1. 

WiU — Charge  of  Debts  upon  Corpus  or 
Income. 

A  testator  charged  aU  his  estate  with  the 
pmymeni  of  his  debts  and  legacies^  and  he 
a^Uhorized  the  trustees  of  his  will  to  raise 
4,000/.  by  mortgage,  for  that  purpose.  The 
pr&perty  of  the  testator  consisted  chiefly  of 
a  lunatic  asylum,  the  annual  profits  of  which 
amsounted  to  a  considerable  sum,  and  the  wiU 
contained  special  directions  for  the  manage" 
meni  of  the  asghtm,  and  referred  to  it  as  part 
of  the  property  on  which  the  debts  were 
charged,  and  out  of  which  several  annuities 
ffioen  by  his  wiU  were  to  be  paid : — Held, 
that  the  debts,  ^c.  were  charged  on  the  corpus 
of  the  property,  including  the  asylum ;  and 
that  as  between  the  tenant  for  life  and  the 
parties  entitled  in  remainder  under  the  will, 
the  income  and  profits  of  the  asylum  were  not 
liable  to  bear  the  charge. 

Sir  Jonathan  Miles  being  entitled,  partly 
in  fee  simple  and  partly  for  terms  of  years, 
to  a  lunatic  asylum  at  Hoxton,  executed 
certain  deeds  in  1809  and  1812,  respectively, 
whereby  the  asylum  became  vested  in  trus- 
tees, in  trust  to  liquidate  certain  debts  out 
of  the  profits  of  the  asylum,  and  to  pay  to 
Sir  J.  Miles  an  annual  sum  of  700Z.,  during 
the  continuance  of  the  trusts,  with  power 
for  him  to  dispose  of  that  sum  by  will,  in 
caae  of  his  death  before  the  trusts  were 
perfoimed. 

Sir  J.  Miles,  by  his  will,  dated  in  Janu- 
ary 1821,  after  charging  his  debts,  and 
fnneral  and  testamentary  expenses,  on  his 
teal  estate,  if  his  personid  estate  should  be 
insufficient,  bequeathed  500^  per  annum, 
part  of  the  said  annuity  of  700/.,  to  Amelia 
Smith ;  150Z.  per  annum,  further  part  thereof, 
to  his  son-in-law,  William  Wastell ;  and  the 
leniaining  50/.  per  annum  to  his  son,  Jona- 
than Miles ;  and  the  testator  directed  that 
W.  Wastell  should  be  continued  manager  of 
the  said  concern  at  Hoxton,  during  the 
continuance  of  the  trust  deeds :  and  after 
some  small  legacies  and  a  specific  devise,  he 
bequeathed  3,000/.  to  Amelia  Smith,  to  be 


paid  as  soon  after  his  decease  as  the  state 
of  his  property  and  concerns  would  admit 
of;  and  he  gave  to  A.  Smith  during  her 
life  an  annuity  of  800/.  per  annum,  charged 
on  all  his  freehold,  copyhold,  and  leasehold 
land,  except  that  which  was  the  subject  of 
the  specific  devise,  and  upon  the  rents,  issues, 
profits,  and  proceeds  of  the  lunatic  asylum, 
without  prejudice  to  the  trusts  of  the  above- 
mentioned  deeds,  during  the  continuance 
thereof,  and  directed  &e  first  quarterly 
payment  of  the  annuity  to  be  made  on  the 
first  quarter  day  after  his  death,  if  the  trusts 
of  the  deeds  should  have  been  then  per* 
formed,  but  if  not,  on  the  first  quarter  day 
after  they  should  have  been  performed. 
He  then  gave  to  his  son,  Jonathan  Miles, 
500/.,  and  an  annuity  of  100/.  per  an- 
num for  his  life,  widi  similar  directions 
for  the  payment  of  them.  And,  subject  as 
aforesaid,  the  testator  gave  and  devised  the 
asylum  and  all  his  residuary  real  and  per- 
sonal estate  to  trustees,  upon  trust  there- 
with to  pay  his  funeral  and  testamentary 
expenses,  debts,  and  legacies,  and  for  thiut 
purpose  to  raise  any  sum  of  money  not  ex- 
ceeding 4,000/.  by  mortgage  (but  not  by 
sale,)  of  his  real  and  leas3iold  estate,  (such 
mortgage  to  have  priority  over  the  annuities 
given  by  the  will,)  and  after  performance 
of  the  trusts  created  by  the  trust  deeds, 
and  during  the  continuance  of  the  trusts 
created  by  the  will,  to  carry  on  the  business 
of  the  lunatic  asylum  ;  and  he  directed  that 
W.  Wastell  should  be  the  sole  manager  and 
conductor  of  the  said  concern,  and  should 
have  his  then  salary  for  that  office  be- 
fore payment  of  the  sums  charged  by  his 
will,  and  have  the  sole  possession  of  the  real 
and  personal  estate  belonging  to  the  said 
concern ;  and  in  case  of  Wastell's  death 
or  refusal  to  act  as  manager,  the  trustees 
were  to  appoint  some  other  competent 
manager  at  a  proper  salary ;  and  the  ma- 
nager was  to  account  to  the  trustees,  and 
to  pay  over  to  them  the  net  profits,  and 
the  trustees  were  to  invest  all  personal 
estate,  and  out  of  the  proceeds  of  the  trust 
property,  both  real  and  personal,  to  pay  the 
annuities  of  800/.  and  100/.,  and  the  ex- 
penses of  carrying  on  the  asylum ;  and 
subject  thereto  to  stand  possessed  of  the 
trust  property  and  the  net  profits  of  the 
asylum,  upon  trust  to  pay  the  yearly  income, 
(subject  to  the  annuities  of  800/.  and  100/., 
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and  to  the  sums  of  2002.  after-mentioned*) 
to  Wastell  for  his  life ;  and  also  an  annuity 
of  200/.  per  annum  to  each  of  his  grand- 
daughters, Louisa  Amelia,  who  afterwards 
intermarried  with  Mr.  Carter,  the  plain- 
tiff in  the  second  suit,  and  Ellen  Miles 
Wastell  and  Harriett  Ann  Wastell,  (who 
were  the  plaintiffs  in  the  first  suit,)  at  twenty- 
one  or  marriage,  during  the  life  of  W,  Was- 
teU,  their  father,  and  aflter  his  death,  upon 
certain  trusts  for  the  henefit  of  his  three 
grand-daughters . 

The  testator  died  in  July  1821.  His 
personal  estate  was  not  sufficient  for  the 
payment  of  his  dehts,  exclusive  of  the  dehts 
remaining  due  under  the  trust  deeds,  and 
the  trustees  raised  4,000/.  hy  mortgage,  and 
applied  it  in  payment  of  part  of  the  dehts. 

In  1824,  idl  that  remained  due  under  the 
trust  deeds  was  paid,  and  possession  of  the 
asylum  was  given  up  to  the  trustees  of  the 
will :  hut  as  the  monies  which  were  owing 
to  the  concern  at  the  death  of  the  testator 
were  nearly  sufficient  for  the  payment  of  all 
the  dehts  payable  under  the  trust  deeds, 
although  those  monies  were  not  got  in  until 
some  time  after  his  death,  the  annuities  of 
800/.  and  100/.  were  paid  from  a  short  time 
after  his  decease,  and  while  the  trustees 
under  the  deeds  remained  in  possession. 

W.  Wastell  died  in  1836,  and  both  these 
suits  were  instituted  for  the  purpose  of  hav- 
ing the  trusts  of  the  will  carried  into  exe- 
cution, and  of  taking  the  accounts  of  the 
testator's  estate.  The  chief  question  in 
these  causes  was,  whether  the  debts  of  the 
testator  were  to  be  paid  out  of  the  corpus 
of  the  estate,  or  out  of  the  income. 

The  causes  were  heard  before  the  Vice 
Chancellor,  in  February  1841,  when  his 
Honour  declared  that  the  debts  and  legacies 
were  charged  upon  the  corpus  of  his  residu- 
ary real  and  personal  estate,  and  also  that 
the  annuities  of  800/.  and  100/.  and  the 
legacies  of  3,000/.  and  500/.  did  not  become 
payable  untU  the  possession  of  the  asylum 
was  relinquished  by  the  trustees  of  the  deed. 

Mr.  and  Mrs.  Carter,  and  also  the  two 
other  daughters  of  Mr.  Wastell,  appealed 
from  this  decision. 

The  Solicitor  General,  Mr.  Tinney,  Mr. 
Roupell,  Mr,  Heatkfield,  and  Mr.  Forster, 
supported  the  appeal ;  and — 

Mr.  Stuart,  Mr.  SwamUm,  Mr.  Burge, 
Mr.  Spence,  Mr.  James  Parker,  Mr.  Side- 


bottom,  and    Mr.    White,    supported    the 
decree. 

It  was  contended,  on  behalf  of  the  appel- 
lants, that  the  debts  and  legacies  must  £all 
on  the  profits,  because  in  an  establishment 
like  the  lunatic  asylum  in  question,  there 
was  nothing  except  the  profits  which  was 
of  any  considerable  value :  that  the  profits 
did  in  fact  constitute  the  concern :  and  that 
there  was  no  corpus  out  of  which  the  heavy 
chains  imposed  by  the  will  could  possibly 
be  paid  without  the  assistance  of  the  profits. 

Mar.  1. — The  Lord  Chancellor  [after 
stating  the  purport  of  the  will]. — In  the 
first  place,  as  to  the  nature  of  the  property, 
and  as  to  the  rule  of  this  Court  with  respect 
to  property.  The  rule,  I  understand  to  be 
this,  that  where  property  is  of  a  permanent 
character,  yielding  an  annual  income,  in  that 
case,  where  it  is  chaiged  with  the  debts,  and 
an  interest  is  given  for  life  to  an  individual, 
and  the  remainder  over,  the  tenant  for  life 
is  to  keep  down  the  interest  of  the  debt,  and 
the  debt  itself  is  placed  upon  the  corpus  of 
the  estate.  If  it  is  property  of  a  perish- 
able nature,  or  a  property  limited  in  point 
of  duration,  it  would  be  unreasonable  to 
make  such  an  arrangement,  because  it 
would  fall  heavily  on  the  person  in  re- 
mainder; and,  therefore,  the  question  for 
consideration  as  to  the  fact  is  to  ascertain 
what  is  the  nature  of  this  property,  whether 
it  is  of  a  permanent  character  or  not.  It  is 
an  old  established  asylum,  yielding  a  profit 
of  about  4,000/.  a  year ;  for  I  think  from 
the  year  1824  to  the  year  1836,  the  profits 
amounted  to  about  60,000/.,  averaging 
about  4,000/.  a  year.  It  has  gone  on  for  a 
long  while  in  that  way  retrospectively,  and 
there  seems  no  reason  why  it  should  not 
go  on  in  the  same  way  for  the  ^ture.  I 
consider  it  to  be  property  of  a  permanent 
nature,  yielding  not  a  precise  fixed  annual 
income,  but  an  average  annual  income 
of  a  certain  amount,  as  far  as  it  at  pre- 
sent appears,  of  about  4,000/.  a  year. 
That  I  consider  to  be  the  nature  of  the  pro- 
perty. It  does  not  at  all  resemble  the  case 
put  by  Mr.  Roupell,  (I  think  it  was,)  of  a 
patent  which  expires  at  the  expiration  of 
fourteen  years,  or  a  shorter  period,  or  pro- 
perty of  that  nature.  Nor  is  it  of  a  perish- 
able nature.  It  goes  on,  as  it  appears  to 
me,  just  in  its  present  shape,  and  no  person 
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can  exactly  assign  any  limit  to  its  duration. 
I  consider,  therefore,  the  property  is  of  such 
a  description  as  to  fidl  within  the  general 
rule  established  by  this  Court.  Dimes  v. 
ScoU  (1)  was  cited ;  but  that  does  not 
appear  to  me  to  have  any  reference  at  all 
to  this  case,  except  as  laying  down  and 
stating  the  principle  which  I  have  stated, 
because  in  Dttnea  v.  Scott,  there  was  an 
express  direction  to  the  trustees  to  convert 
the  property.  So  far  from  there  being  any 
direction  in  this  case  that  the  property  is 
to  be  converted,  the  trustees  are  directed  to 
keep  it  on  foot,  and  to  carry  it  on  in  the 
same  way  in  which  it  had  hitherto  been  car- 
ried on.  Dimes  v.  Scott,  therefore,  cannot  be 
cited  against  the  view  I  take.  On  the  con- 
trary, as  far  as  the  general  principle  goes,  it 
supports  it.  It  turns,  however,  as  &r  as  I 
have  now  stated,  on  the  question  of  &ct,  as 
to  die  nature  of  the  property  and  the  opinion 
I  entertain  as  to  its  present  character ;  and  I 
tiiink,  under  all  the  circumstances,  that  I 
am  justified  in  assuming  the  property  ought 
to  be  considered  of  a  permanent  character, 
so  as  to  fall  within  the  general  principle  laid 
down  by  this  Court. 

The  next  question  is  as  to  the  con« 
struction  of  the  will,  whether  there  is  any 
thing  in  this  will  to  lead  me  to  depart  from 
the  usual  course  in  cases  of  this  kind.  I 
have  attended  to  the  arguments  arising 
out  of  the  will,  and  it  does  not  appear  to 
me,  when  I  consider  those  arguments,  and 
advert  to  the  will  itself,  that  Uiey  vary  the 
case.  First  of  all,  there  is  a  provision  for 
the  payment  of  the  debts.  The  amount  of 
4,000^.  is  to  be  raised  by  mortgage,  but 
not  by  sale,  of  the  freehold  and  leasehold 
property.  That  would  hH  upon  the  cor- 
pus of  the  estate,  and  the  interest  would 
be  to  be  kept  down  by  the  tenant  for  Ufe. 
That  was  the  view,  therefore,  to  the  ex- 
tent of  4,000/.,  which  the  testator  himself 
took  as  to  the  manner  in  which  the  debts 
should  be  paid,  and  the  funds  with  which 
they  should  be  chaigeable.  It  is  probable, 
therefore, — ^it  is  fair  to  infer,  that  if  he  had 
considered  the  4,000/.  not  sufficient  for  that 
purpose,  and  had  thought  it  necessary  to 
add  2,000/.  or  3,000/.  more,  the  disposition 


(1)  4  Rasa.  195.    See  Jarman  on  Wills,  e.45. 

8.2. 


would  have  been  of  a  similar  character.  The 
observation  was  made  in  the  course  of  the 
argument ;  but  it  was  said  in  answer  to  it, 
that  though  it  had  weight,  it  would  have  had 
considerably  greater  weight  if  it  had  been  a 
mortgage  of  the  whole  concern.  I  do  not  see 
the  effect  of  that,  and  for  this  reason : — ^what 
is  the  concern?  A  concern  yielding  an 
annual  profit.  The  profits  are,  in  point  of 
value,  the  concern.  What  do  those  profits 
arise  out  of  ?  The  proceeds  minus  the  deduc- 
tions. The  mortgage  interest  is  a  deduction. 
It  is  a  deduction  from  the  profits,  a  deduc- 
tion from  the  concern.  And  whether  the 
whole  concern  had  been  mortgaged,  or  only 
that  part  which  is  deducted,  the  result  would 
have  been  precisely  the  same.  Therefore,  I 
do  not  see  the  force  of  that  distinction.  On 
the  contrary,  resorting  to  that  distinction 
satisfies  me  that  the  learned  counsel  who 
did  resort  to  it  felt  the  force  of  the  general 
argument  arising  out  of  the  provision  as  to 
the  4,000/.  for  the  debts. 

There  was  another  observation  that  I 
think  also  was  material  in  that  view  of  the 
case,  which  was  this : — if  the  debts  were  to 
be  paid  out  of  the  income,  and  the  testator 
had  anticipated  a  large  amount  of  debt,  the 
consequence  would  be,  that  the  first  year's 
income  or  second  year's  income,  according 
to  the  amount,  would  be  entirely  exhausted 
by  the  payment  of  the  debts.  That  never  could 
have  been  contemplated  or  intended ;  be- 
cause he  has  an  express  provision  which  he 
most  anxiously  guards  as  to  the  payment  of 
those  annuities.  They  are  to  be  paid  the  first 
quarter  the  parties  take  possession  after  the 
determination  ofthe  existing  trustfor  the  pay- 
ment of  debts.  That  never  could  have  taken 
effect,  if  a  large  amount  of  debt  was  in  the 
first  instance  to  be  paid,  because  the  debt 
would  be  the  first  diarge ;  and,  therefore, 
this  which  he  provides  for  so  anxiously,  the 
payment  of  this  annuity,  must  have  been 
postponed  till  the  debts  were  satisfied. 
Therefore,  I  think,  that  was  another  ground 
for  supposing  the  testator  did  not  intend  to 
depart  from  the  usual  course. 

The  argument  on  the  other  side  was  to 
this  effect :  It  was  said  there  is  a  salary  al- 
lowed to  Mr.  Wastell,  for  the  management  of 
the  concern,  and  Mr.  Wastell  also  is  to  have 
the  surplus :  why  give  him  a  salary,  if  he  is 
to  have  all  the  surplus  ?  because,  whether  he 
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had  a  salary  6r  not,  the  <^nceni  would  have 
been  precisely  the  same,  except  with  this 
view,  thst  if  the  debts  were  to  be  paid  out 
of  the  life  estate,  they  might  take  up  two  or 
three  years  of  the  life  estate,  and  during 
that  time,  unless  there  was  a  salary  provided 
for  Mr.  Wastell,  he  might  receive  nothing 
for  his  management;  and,  therefore,  it  u 
fair  to  argue,  that  the  testator  took  this 
circumstance  into  his  consideration,  and 
meant  that  the  debts  should  be  paid  out  of 
the  income.  But  I  think  the  answer  to 
that  is  twofold.  In  the  first  place,  Mr« 
Wastell  does  not  stand  alone  in  that  stipu- 
lation. It  is  contemplated,  that  other  per* 
^sons  might  be  employed  for  the  manage- 
ment  of  the  concern,  and  the  stipulation,  is 
general,  not  applicable  to  Mr.  Wastell  alone, 
but  to  any  person  or  persons  who  might 
happen  suoeessively  to  have  the  manage- 
ment  of  the  concern.  It  is  true  no  distinc- 
tion is  taken  as  to  Mr.  Wastell,  and  it  is 
not  natural  that  such  a  distinction  should 
be  taken.  My  object,  says  the  testator,  is 
that  the  party  managing  the  concern,  who- 
ever it  is,  whether  it  is  Mr.  Wastell  or  any 
body  else,  shall  have  a  salary ;  and,  there- 
fore, provision  is  made  accordingly.  Con- 
sequently, I  do  not  think  there  is  much  in 
that  argument. 

But  there  is  anodier  mode  of  meeting 
the  argument,  which  is  this: — There  are 
various  charges  on  the  proceeds  of  the  pro- 
perty. First  of  all,  there  is  the  interest  of 
the  mortgage ;  there  are  these  annuities  to 
be  deducted  out  of  it,  and  it  is  a  possible 
ease  that  there  might  be  no  surplus  at  all. 
It  was  impossible  for  the  testator  to  guard 
against  all  contingencies.  Therefore  it  was 
natural  he  should  have  said,  at  all  events,  if 
the  profits  &11  ever  so  low,  Mr.  Wastell,  for 
lus  management,  shall  have  a  fixed  salary. 
That,  I  think,  is  a  complete  and  satis&ctory 
answer  to  tiie  objectum.  It  was  necessary 
to  guard  against  that  contingency ;  though 
an  improbable  event,  still  it  was  a  possible 
event. 

Then  another  aigument  urged  by,  I 
thinks  Mr.  Tinney,  was,  that  a  greater  part 
of  these  debts  were  simple  contract  debts, 
and  that  there  is  no  interest  on  simple 
contract  debts,  and  therefore,  the  tenant  for 
life  would  pay  nothing  under  those  cir- 
cumstances; Uiat  parties  might  come  on 


the  establishment,  insist  on  payment,  and 
break  it  up;  and  that  it  was  impossible 
the  testator  should  have  considered  those 
debts  postponed  till  after  the  death  of  the 
tenant  for  life.  The  answer  to  that  is  this, 
if  they  do  come  upon  the  concern,  the 
trustees  will  feel  it  their  duty  to  provide  for 
the  payment  of  the  debts.  Probably  they 
would  think  it  necessary  to  borrow  money 
at  interest  to  satisfy  those  debts,  to  keep 
the  establishment  alive,  and  to  protect  it. 
The  consequence  then  would  be,  that  there 
would  be  interest  payable  in  respect  of 
money  so  borrowed,  and  the  interest  would 
ML  on  the  tenant  for  life.  I  think  that  is . 
mere  machinery  in  the  case,  and  does  not  at 
all  afiect  the  principle. 

The  result  I  come  to  is  this,  that  the 
property  is  property  of  such  a  permanent 
character,  yielding  an  average  fixed  income, 
as  to  fall  within  the  general  principle  and 
rule  of  this  court,  as  to  property  of  that 
kind,  as  between  a  tenant  for  life  and  re- 
mainder-man ;  and  I  think  there  is  nothing 
in  the  will  affecting  this  general  rule,  as  to 
that  disposition.  On  the  contrary,  accord- 
ing to  my  view,  the  aigument  tends  the 
other  way.  On  looking  carefully  at  the  will, 
it  rather  supports  that  view  of  the  i4>plica- 
tion  of  the  property  to  the  payment  of  debts 
than  otherwise.  I  think,  th««fbre,  as  far  as 
relates  to  that  part  of  the  ease,  the  decisiiMi 
of  the  Vice  Chancellor  was  right. 

It  appears  to  me,  there  was  nothing 
in  the  other  point  made,  which  was  this, 
that  the  trustees  should  be  responsible 
for  what,  without  their  wilful  default, 
might  have  been  collected.  I  believe  the 
Vice  Chancdlor  thought,  and  so  it  appears 
to  me,  that  there  was  nothing  to  support 
a  case  of  that  description,  and  that  the 
whole  merits  of  the  case,  as  it  appears  in 
all  the  circumstances,  will  be  suffldentiy 
answered,  by  requiring  tiie  executors  in  the 
ordinary  and  usual  way  to  account  for  what 
they  themselves  have  received,  or  what  has 
been  reoeived  by  any  other  person  or  per- 
sons on  their  account,  and  for  Uieir  use,  and 
that  is  in  substance  and  effect  the  decree. 
I  affirm  the  decree.  Thexefore  I  think  I 
must  dismiss  both  appeals,  with  costs. 
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K.  Bruce,  V,C. 
Feb.  12. 
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MIDLAND  COUNTIES  RAIL- 
WAY COMPANY  V,  08WIN. 


Wm—ConHmetwn— General  Words- 
Railway  Companies-^Conversion^^Trtutees 
—I  WiU.  4.  e.  60. 

Under  the  words  in  a  willf  "  I  give  and 
bequeath  aUmy  money, goods^  chattels,  estates, 
and  effects  of  what  nature  or  kind  soever, 
and  wheresoever  the  same  may  be  found'' : — 
Held,  that  the  testator's  real  estate  passed. 

A.  devised  a  piece  of  land  by  his  will,  and 
soon  after  became  imbecile.  While  A.  was 
in  this  state,  the  Midland  Counties  Railway 
Company  took  this  piece  of  land  for  the  pur- 
poses  of  the  railway,  and  the  value  of  it  was 
ascertained  to  be  440/.  by  a  jury,  summoned 
in  pursuance  of  the  act.  Before  the  money 
was  paid  into  the  Bank,  in  pursuance  of  the 
Railway  Act,  A.  died: — Held,  that  the 
land  was  not  converted,  as  far  as  A*s  will 
was  concerned,  and  that  the  440/.  belonged 
to  the  devisees  of  the  land. 

Some  of  the  devisees  in  this  case  were  in- 
fants,  and  a  conveyance  of  the  land  being 
necessary,'^Held,  that  A.  was  a  vendor 
within  the  meaning  of  1  Will.  4.  e.  60.  s.  16. 

Thomas  Oswin  being  seised  in  fee  of 
some  land  in  Leioesterdbire,  made  his  will, 
dated  September  29, 1836,  in  the  following 
woids : — "  I  give  and  bequeath  to  my  lov- 
ing wife,  Mary  Oswin,  all  my  money,  goods, 
chattels,  estates,  and  effects  of  what  nature 
or  kind  soever,  and  wheresoever  the  same 
may  be  found  at  the  time  of  my  decease, 
for  the  natural  term  of  her,  the  said  Mary 
Oswin's  life,  and  at  the  decease  of  my 
said  wife,  all  my  property,  goods,  money, 
chattels,  estate,  or  effects  whatsoever,  to  be 
equally  divided  between  all  my  children 
living  at  the  time  of  her  decease ;  and  lastly, 
I  do  nominate  my  said  wife  sole  executrix 
of  this  my  last  will  and  testament." 

The  testator  after  the  date  of  his  will 
became  imbecile. 

The  Midland  Counties  Railway  Company 
by  virtue  of  their  act  (6  &  7  Will.  4.  c.  78,) 
took  this  land  for  the  purposes  of  the  rail- 
way, and,  Thomas  Oswin  being  imbecile, 
and  his  case  coming  under  the  31st  section, 
as  being  ^'  incapable  of  Aiaking  any  agree- 
ment, conveyance,  or  release,"  a  jury  was 
summoned,  as  directed  by  that  section,  in 
April  1839,  to  fix  the  value  of  the  land 
New  SeriB9»  XIII,— Chang. 


taken,  and  the  damages  done  to  the  owner ; 
and  the  sum  fixed  by  them  on  both  accounts 
amounted  to  440/. 

In  October  1839  Thomas  Oswin  died, 
leaving  two  infant  children,  Thomas  and 
Ann ;  and  his  will  was  proved  by  his  widow 
Mary  Oswin. 

By  the  39th  section  of  the  Railway  Act, 
(amended  by  the  1  &  2  Vict.  c.  57,)  it  is 
enacted,  that  if  the  owners  of  any  lands 
shall  be  unable  to  convey  the  same,  then 
on  payment  of  the  sums  awarded  under  the 
3 1st  section,  into  the  Bank  of  England,  to 
the  credit  of  the  parties  interested  in  the 
land,  in  the  maimer  enacted  by  the  44th 
section,  the  estate  and  interest  of  such  par- 
ties shall  thenceforth  be  vested  in  the  com- 
pany. 

The  440/.  was  not  paid  into  the  Bank 
during  the  lifetime  of  Thomas  Oswin,  and 
it  being  apprehended  that,  imder  such  cir- 
cumstances, this  case  was  not  provided  for 
by  the  acts,  the  bill  was  filed  by  the  com- 
pany against  Mary  Oswin  and  her  children, 
for  the  purpose  of  determining  how  the 
purchase-money  was  to  be  applied,  and  for 
a  conveyance  of  the  land. 

The  questions  discussed  were,  first,  whe- 
ther the  real  estate  of  the  testator  passed 
by  his  will,  under  the  words,  *^  all  my  money, 
goods,  chattels,  estates,  and  effects ;"  se- 
condly, whether  the  440/.  formed  a  part  of 
the  real  or  the  personal  estate  of  the  testator ; 
and  thirdly,  whether  the  infants  were  trus- 
tees under  1  Will.  4.  c.  60.  s.  16,  it  being 
doubted  whether  the  testator  was  a  vendor 
within  the  meaning  of  that  secdon. 

Mr.  James  Parker,  for  the  company. 

Mr.  Wray,  for  Thomas  Oswin,  the  heir- 
at-law  of  the  testator,  contended,  that  the 
real  estate  did  not  pass  by  the  will,  and 
cited — 

Wilkinson  v.  Merryland,  Cro.  Car.  447» 

449. 
TimeweU  v.  Perkins,  2  Atk.  102. 
Roe  dem.  Helling  v.  Yeud,  2  New  Rep. 

214. 
Doe  dem.  Bunny  v.  Rout,  7  Taunt.  79. 
Henderson  v.  Farbridge,  1  Russ.  479 ; 
s.  c.  4  Law  J.  Rep.  Chanc.  209. 

Mr.  Glasse,  for  the  widow  of  the  testator, 
contended,  that  the  real  estate  passed  by 
the  wiU,  and  cited — 
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Huxiep  y.  Broomant  1  Bro.  C.C.  437. 
Bebb  V.  Penoyre,  11  East,  160. 
Doe  dem.  Morgan  v.  Morgan,  6  B.  &  C. 
512  ;  8.  c.  5  Law  J.  Rep.  K.B.  268. 
Thomas  v.  Phelps,  4  Russ.  348  ;  8.  c. 

6  Law  J.  Rep.  Chanc.  110. 
Doe  dem.  Evans  v.  Evans,  9  Ad.  &  £1. 
719 ;  8.  c.  8  Law  J.  Rep.  (n.s.)  Q.B. 
212. 
Saumarez  v.  Saumarez,  4  MyL  &  Cr. 

331. 
Davenport  Y,  Coltman,  11  Law  J.  Rep. 
(n.s.)  Chanc.  262. 
He  also  contended,  that  under  the  act,  there 
had  been  a  conversion,  and  that  the  fund 
was  a  part  of  the  personal  estate  of  the  tes- 
tator, and  cited  Salmon  v.  Randall  {X). 

Knight  Bruce,  V.C. — It  lies  on  those 
who  say  that  the  real  estate  has  not  de- 
scended on  the  heir,  to  prove  that  it  has  not 
descended;  but  when  a  will  is  produced 
properly  executed  and  attested,  and  con- 
taining words  purporting  to  give  and  devise 
all  the  real  estate,  the  burden  of  the  proof  is 
shifted;  and  it  lies  on  the  heir-at-law  to 
shew,  that,  according  to  the  proper  construc- 
tion, the  general  words  are  to  be  taken  in  a 
limited  sense.  The  rule  cannot  be  better 
expressed  than  by  Lord  Eldon  in  Church 
v.  Mundy  (2) :  "  I  am  strongly  influenced 
towards  the  opinion,  that  a  court  of  justice 
is  not,  by  conjecture,  to  take  out  of  the 
effect  of  general  words  property,  which  those 
words  are  always  considered  as  compre- 
hending. ♦  ♦  ♦  The  best  rule  of  construc- 
tion is  that  which  takes  the  words  to  com- 
prehend a  subject  that  falls  within  their 
usual  sense,  unless  there  is  something  like 
declaration  plain  to  the  contrary ;  and  surely 
that  is  the  safest  course,  where,  as  there  is 
no  other  subject  to  which  they  can  be  ap- 
plied, the  testator  must,  if  he  does  not  mean 
that,  be  considered  as  having  no  meaning." 
In  the  present  case,  all  the  words  used  by 
the  testator  are  general,  except,  perhaps, 
"  money,"  and  "  money"  is  a  word  more 
general  than  spedflc.  Again,  unless  realty 
be  intended  in  the  word  "estates,"  that 
word  is  a  mere  superfluity;  the  words 
"  money,  goods,  chattels,  and  effects,"  being 
of  themselves  enough  to  carry  personalty. 
To  these  considerations  is  added  the  drcum- 

(1)  8  Myl.  fr  Cr.  489. 

(2)  15  Vm.  i06. 


stance  that  this  wHl  is  obviously  that  of  an 
unlettered  man,  made  by  himself.  I  should 
be  going  contrary  to  every  rule  of  sound 
construction,  if  I  were  to  hold  that  real 
estate  did  not  pass.  I  am  therefore  of  opi- 
nion that  the  real  estate  passed  by  this  wSL 
As  to  the  question,  whether  the  taking  of 
the  land  by  the  company  amounted  to  a 
conversion,  I  think  that,  upon  a  reasonable 
view  of  the  whole  act,  it  was  not  intended 
that  the  nature  or  quality  of  any  man's 
property  in  respect  of  devolution  should  be 
changed,  without  the  consent  of  the  owner. 
Here,  the  testator  was  not  a  party  to  the 
transaction,  and  did  not  in  any  manner  con- 
sent to  it;  and  although  the  company  had 
the  power  of  taking  the  land,  and  the  land 
itself  is  bound,  it  is  not  so  bound  e&  to  pre- 
vent the  property  substituted  for  it  fipom 
devolving  as  the  land  itself  would  have 
devolved.  The  money  is,  therefore,  to  be 
considered  as  real  estate. 

It  was  declared  by  the  decree,  that  the 
infants  were  trustees  under  the  1  Will.  4. 
c.  60.  s.  16,  and  they  and  the  widow  Mrs. 
Oswin  were  ordered  to  convey. 


lAM,  V.C.^ 

m.  20;       > 
.  16,  22.  3 


ELLIS   V.  LEWIS. 


WlORAM, 

Jan, 
Feb 

Will — Dower — Election. 

The  testator  directed  the  residue  of  hit 
personal  estate,  after  payment  of  debts  and 
legacies,  to  sink  into  and  form  part  of  his 
residuary  real  estate.  He  then  gave  aU  his 
residuary  real  estate  to  trustees  in  trust  to 
sell,  as  fuUy  and  effectually  as  he  himself 
c&M  have  done,  if  living,  teith  power  io 
convey  to  the  purchasers,  without  the  concW' 
rence  of  any  of  the  parties  benefido^ 
claiming  under  his  will ;  and  he  directed  the 
trustees  to  hold  the  proceeds  of  such  sale,  to* 
gether  with  his  residuary  personal  estate^ 
upon  trust,  to  invest  and  pay  the  interest,  ^c, 
as  to  one  moiety,  to  his  widow,  for  life,  a^ 
as  to  the  other  moiety,  to  A.  W.  for  life,  wtk 
remainder  over.  The  testator  died  seued 
of  real  estate,  out  of  which  his  widow  was 
dowable : — Held,  that  the  widow  was  net  fA 
to  her  election,  but  was  entitled  both  to  dower, 
and  to  the  benefits  given  to  her  by  the  will. 
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A  devise  for  sale  of  lands  out  of  which  the 
widow  is  dowable,  will  not  per  se  raise  a 
ease  of  election ;  there  must  be  something  in 
the  directions  of  the  will  inconsistent  with  the 
et^oyment  by  the  widow  of  her  dower  by 
metes  and  bounds, 

W.  Ellis,  the  testator,  by  his  will,  after 
directing  payment  of  his  debts,  and  giving 
al^^acy  of  100^,,  &c.,  proceeded  as  follows : 
**  ML  my  &nning  stock,  goods,  and  chattels, 
and  personal  estate,  whatsoever,  I  give,  de- 
vise, and  bequeath  to  W.  H.  Lewis,  upon 
trust,  as  soon  as  conveniently  may  be  aiter 
my  decease,  to  convert  the  same  into  money, 
and  thereout  to  pay  and  discharge  my  just 
debts,  and  the  legacies,  &c.,  and  my  funeral 
and  testamentary  expenses;  and,  in  the 
event  of  any  surplus  remaining  after  satis- 
fying the  aforesaid  demands,  I  direct  the 
same  to  sink  into  and  form  part  of  my  resi- 
duary real  estate ;  and  all  my  messuages, 
&c.,  and  real  estate  whatsoever,  I  give  and 
devise  the  same  unto  the  said  W.  H.  Lewis, 
his  heirs  and  assigns,  for  ever,  upon  trust 
that  he,  the  said  W.  H.  Lewis,  and  his 
heirs,  do  and  shall,  as  soon  as  conveniently 
may  be  after  my  decease,  sell  and  dispose  of 
my  said  real  estate,  &c.,  as  fully  and  effec- 
tually as  I  myself  could  have  done,  if  living ; 
with  power  to  make  all  necessary  and  pro- 
per conveyances,  &c.»  without  the  concur- 
rence of  any  person  or  persons  beneficially 
claiming  under  this  my  will ;  and  my  will 
further  is,  that  after  payment  and  retainer 
of  the  charges  and  expenses  attendant  on 
the  execution  of  the  trust  hereby  created, 
and  satisfaction  of  my  just  debts,  legacies, 
&c.,  (in  case  my  personal  estate  shall  not 
be  sufficient  to  discharge  the  same,)  my  trus- 
tee, his  executors  and  administrators,  do 
and  shall  stand  possessed  of  the  proceeds  to 
arise  from  such  sale  or  sales,  upon  trust, 
to  invest  the  same  at  interest  upon  govern- 
ment or  real  securities ;  and  receive  and  take 
the  interest,  dividends,  and  annual  proceeds 
thereof,  upon  trust,  as  to  one  equal  moiety 
thereof,  to  pay  the  same  unto  my  wife, 
Nancy,  for  and  during  her  widowhood ;  and 
as  to  the  other  moiety  thereof,  and  as  to  the 
whole  thereof,  after  the  decease  or  second 
marriage  of  my  said  wife,  upon  trust,  to  pay 
the  same  into  the  proper  hands  of  my  sister, 
Amelia  White,  for  her  separate  use,  for  life," 
&c.,  with  remainder    to    the  children  of 


A.  W.,  for  life ;  with  remainder  to  W.  H. 
Lewis,  absolutely ;  and  the  testator  thereby 
appointed  W.  H.  Lewis,  and  his  wife,  Nancy, 
executor  and  executrix  of  his  said  will. 
The  testator  died  in  April  1839,  and  his 
will  was  duly  proved  by  the  executor  and 
executrix.  The  widow  filed  her  bill  for  the 
administration  of  the  testator's  estate.  It 
appeared  that  the  testator  at  the  time  of  his 
death  was  seised  of  certain  fireehold  estates 
which  were  subject  to  his  wife's  right  to 
dower ;  and  the  cause  coming  on  for  fur- 
ther directions,  the  principal  question  was, 
whether,  by  the  terms  of  the  will,  the  widow 
was  put  to  her  election,  or  could  claim  her 
dower,  and  also  the  benefits  given  to  her  by 
the  will. 

Mr.  RomiUy  and  Mr.  Follett^  for  the  wi* 
dow. — In  the  case  of  a  widow  claiming  to 
be  entitled  to  dower,  the  Court  will  follow 
the  strict  rule ;  the  primd  facie  presumption 
will  be,  that  she  is  entitled  to  both  dower 
and  the  benefits  given  to  her  by  the  will ; 
and  it  vrill  not  be  sufficient  to  find  words 
from  which  you  may  infer  an  intention  to 
exclude  her;  but  that  exclusion  must  be 
by  express  words,  or  irresistible  inference 
from  them.  In  order  to  exclude  such  right, 
the  instrument  must  contain  some  provision 
inconsistent  with  the  assertion  of  such  legal 
right.  Here  nothing  is  inconsistent;  die 
directions  to  sell,  are  nothing  more  than 
directions  to  sell  what  might  lawfully  be 
sold,  namely,  the  estates,  subject  to  the 
charges  upon  them — 

Pearson  v.  Pearson^  1  Bro,  C.C.  292. 

Burridye  v.  Bradyly  1  P.  Wms.  127. 

Dowson  V.  Bell^  1  Keen,  761. 

Birmingham  v.  Kirwan,  2  Sch.  &  Lef. 
452. 

Harrison  v.  Harrison^  1  Keen,  765; 
s.  c.  6  Law  J.  Rep.  (n.s.)  Chanc.  276. 

Taylor  v.  Taylor,  1  You.  &  Coll.  N.C. 
727. 

Holdich  V.  Holdich,  2  Ibid.  18. 

Roadley  v.  Dixon,  3  Russ.  192 ;  s.  c. 
5  Law  J.  Rep.  Chanc.  170. 

French  v.  Davis,  2  Ves.  jun.  572. 

MiaU  V.  Brain,  4  Mad.  119. 

Butcher  v.  Kemip,  5  Ibid.  61. 

Reynard  v.  Spence,  4  Beav.  103. 
In  Hall  V.  Hill  (1),  the  Court  went  on 
the  ground  that  there  was  something  incon- 

(1)  1  Dr.  &War.»4. 
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sistent  in  the  directions  of  the  will  with  the 
wife  having  her  dower. 

Mr,  ^azaZ^et/e,  for  Amelia  White  and  her 
children,  contended,  that  where  the  fund  was 
a  mixed  fund,  whidi  the  will  directed  to  be 
equally  divided  between  the  widow  and 
o^ers,  there  the  widow  was  put  to  her 
election — 

Chalmers  v.  Storil,  2  Yes.  &Bea.  222. 

Dickson  v.  Robinson^  Jac.  508. 

Roberts  v.  Smith,  1  Sim.  &  Stu.  513. 

Mr.  RandeUf  for  the  executor,  contended, 
that  the  direction  to  sell  the  estate  without 
the  concurrence  of  the  parties  beneficially 
interested,  was  a  sufficient  expression  of 
intention  to  exclude  the  widow's  dower. 

Mr,  Romilly,  in  reply. — To  raise  a  case 
of  election,  it  must  be  shewn  distinctly  that 
the  testator  intended  to  dispose  of  the  wi- 
dow's dower.  There  is  no  inconsistency 
here  in  the  widow  taking  both.  The  direc- 
tion to  sell  without  the  concurrence,  &c.,  has 
no  bearing  on  the  question ;  for  the  widow, 
qua  dowress,  does  not  claim  under  the  will. 

Feb.  22. — ^WiGRAM,  V.C. — In  the  earlier 
cases  a  distinction  appears  to  have  existed 
between  a  devise  of  a  testator's  estate  or  in- 
terest in  lands,  and  a  devise  of  the  lands 
themselves  by  that  description ;  in  the  for- 
mer case  it  was  considered  that  the  devisor 
did  not,  and  in  the  latter  that  he  did,  intend 
that  the  devisee  should  take  the  lands  dis- 
charged of  dower;  but  at  this  day  it  is 
clearly  settled  law,  that  a  devise  of  lands,  eo 
nomine,  in  trust  for  sale,  or  a  devise  of  lands 
to  a  party  beneficially,  does  not  of  itself 
express  an  intention  on  the  part  of  the  de- 
visor to  devise  the  lands  otherwise  than 
subject  to  their  legal  incidents.  There  must 
be  something  inconsistent  with  the  enjoy- 
ment by  the  widow  of  her  dower  by  metes 
and  bounds ;  a  devise  of  lands  standing 
alone  is  consistent  with  that.  For  that  pro- 
position French  v.  Dames  is  a  direct  autho- 
rity, and  the  whole  current  of  authorities 
(collected  in  1  Roper,  H.  S^  W.  ^11),  be- 
ginning with  the  case  of  Lawrence  v.  Dod^ 
well  (2),  and  ending  with  Dowson  v.  Bell, 
goes  to  confirm  it.  If  so,  it  is  impossible 
that  in  the  case  of  a  devise  of  lands  in  trust 
for  sale,  any  direction  as  to  the  proceeds  can 

(2)  1  Ld.  Rajm.  438. 


affect  the  question.  In  the  case  of  a  devise 
for  sale  of  lands  which  are  subject  to  the 
legal  right  of  dower,  the  trustee  must  sell 
subject  to  the  dower ;  and  the  proceeds  of 
the  sale  will  represent  the  gross  value  of 
the  estate,  minus  the  dower ;  and  whatever 
may  be  the  directions  as  to  the  distribution 
of  ^e  proceeds,  they  will  leave  the  question 
of  dower  untouched.  But  it  was  said,  that 
if  I  decided  in  &vour  of  the  widow,  I  should 
overrule  the  cases  of  Chalmers  v.  StorU, 
Roberts  v.  Smith,  and  Dickson  v.  Robinson* 
But  I  do  not  think  that  those  cases  do  go- 
vern the  present  case,  or  that  Sir  W.  Grauit, 
in  Chalmers  v.  Storil,  meant  to  overrule 
French  v.  Davis^  or  to  decide  that  a  devise 
of  land  simply  meant  a  devise  otherwise 
than  subject  to  the  legal  right  of  dower, 
unless  there  should  be  sometlung  in  the  will 
inconsistent  with  that.  In  Chalmers  v.  Storil 
the  lands  were  directed  to  be  divided  be- 
tween the  widow  and  two  children ;  and  it 
was  inferred  therefrom  that  the  lands  were 
to  be  enjoyed  in  specie.  Sir  W.  Grant  con- 
cludes his  judgment  thus : — **  Here  the  tes- 
tator says  the  property  bequeathed  by  him 
consists  of  these  particulars.  It  is  theaiefore 
the  property  itself,  thus  described,  that  is 
the  subject  of  the  devise;  and  not  what 
might,  in  contemplation  of  law,  be  the  testa- 
tor's interest  in  that  property."  In  Roberts 
V.  Smith,  Sir  J.  Leach  followed  the  decision 
in  Chalmers  v.  Storil,  as  governing  the  case 
before  him.  The  facts  of  the  third  case  do 
not  appear.  All  that  these  cases  decide  is, 
that  if  on  the  will  the  Court,  discovers  an 
intention  inconsistent  with  the  enjo3rment  of 
dower  by  the  widow,  by  metes  and  bounds, 
it  will  put  her  to  her  election.  Sir  Edward 
Sugden,  in  Hall  v.  Hill,  says  it  is  impos- 
sible to  reconcile  all  the  authorities  upon 
this  subject ;  but  I  found  myself  upon  these 
two  propositions:  first,  that  a  devise  of 
lands,  without  more,  does  not  per  se  import 
an  intention  to  devise  them  otherwise  iheai 
subject  to  their  legal  incidents ;  and  se- 
condly, that  there  are  no  circumstances 
affecting  that  proposition,  in  its  application 
to  the  present  case.  I  think,  also,  that  the 
conclusion  of  law  to  which  I  have  come,  is 
fortified  by  the  words  by  which  the  trustees 
are  empowered  to  sell,  as  fully  and  effectu- 
ally as  the  testator  himself  could  have  done, 
if  living ;  and  that  that  conclusion  is  not 
shaken  by  the  direction  to  sell  without  the 
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concurrence,  of  those  beneficially  claiming 
under  the  will.  Those  words  do  not  apply 
to  the  widow,  as  dowress,  but  merely  mean 
that  the  consent  of  the  legatees  shall  not  be 
necessary.  I  must  hold,  therefore,  that  in 
this  case  the  widow  is  entitled  to  her  dower, 
and  is  not  put  to  her  election. 


M,  V.C.  ^ 
86,27;  V 
,24,29.3 


OREEN  V.  PLEDGER. 


WlOBAM, 

Jan.  26, 
Feb.  lOj 

Payment  of  Money  into  Courlr^Befen- 
dant  out  of  Jurisdiction — Service  of  Notice 
of  Motion  under  4^5  Will.  4.  c.  82. 

SuU  hy  the  assignees  in  bankruptcy  of 
B.  A.  against  W,  P,  and  /.  A,  to  recover 
certain  stock  and  other  moniesy  the  property 
of  Oie  bankrupt.  The  bill  alleged,  that  J.  A. 
had  possessed  himself  of  the  bankrupt's  assets, 
and  had  thereout  lent  to  W.  P.  500Z.,  for 
which  W,  P,  had  given  to  J,  A,  two  promis" 
sory  notes  of  a  certain  date  and  amount; 
that  these  notes  had  been  seized  at  the  house 
of  J.  Ay  by  the  messenger,  and  handed  over 
to  the  plaintiffs,  but  from  their  not  being  in- 
darsed  by  J.  A,  the  plaintiffs  could  not  sue  at 
law  upon  them ;  and  it  prayed  an  injunction 
against  J,  Ay  S^c,  and  payment  by  W.  P.  to 
the  plaintiffs.  W.  P,  by  his  answer,  admitted 
that  the  money  was  due  to  J.  A.  upon  two 
notes  of  similar  dates  and  amounts,  but  he 
ignored  the  title  of  the  plaintiffs.  J.  A,  who 
had  absconded,  was  served  ahroad  with  sub- 
poena to  appear  and  answer,  and  an  appear- 
ance  was  entered  for  him,  under  the  4  ^  5 
Will.  4.  c.  82.  The  plaintiffs  then  moved 
upon  the  answer  of  W.  P,  and  upon  affida- 
vits against  J.  A.  (who  was  personally 
served  abroad  with  notice  of  the  motion,  but 
did  not  appear),  for  the  payment  of  the 
500/.  into  court,  and  for  an  injunction 
against  J,  A.  The  handwriting  of  W.  P, 
to  the  notes  in  question,  was  verified  by  affi- 
davit .-^Held,  that  as  W.  P.  had  admitted, 
without  reserve,  his  liability  upon  the  notes 
to  J.  A,  and  a  sufficient  case  had  been  made 
out  by  the  affidavits  for  an  injunction  against 
the  absent  defendant,  there  was  a  sufficient 
admission  of  the  plaintiffs'  title  to  order  the 
money  into  court,  by  analogy  to  the  cases 
where  the  disclaimer  of  one  defendant  will 
entitle  the  plaintiff  to  a  decree  against  such 


other  defendant,  though  not  evidence  against 
the  other. 

Where  a  subpoena  to  appear  and  answer 
has  been  served  abroad  upon  a  defendant, 
and  an  appearance  entered  for  him,  under 
the4  ^$  Will.  4.  c.  82,  an  order  of  the 
Court  is  necessary  for  leave  to  serve  per- 
sonally, upon  stu:h  defendant  abroad,  a  notice 
of  motion  in  the  cause. 

Service  upon  a  defendant  abroad,  under 
the  above  statute,  if  good  quoad  one  part  of 
the  suit,  is  good  for  all  the  purposes  of  the 
suit. 

This  was  a  motion  for  payment  into 
court  of  500/.,  admitted  by  the  answer  of 
the  defendant,  Pledger,  to  be  due  on  two 
promissory  notes ;  tibe  other  defendant,  J. 
Angle,  being  served,  but  not  appearing; 
and  for  an  injunction  to  restrain  J.  Angle, 
the  payee  of  the  notes,  from  indorsing 
them  to  any  other  person  than  the  plaintiffs ; 
and  from  proceeding  at  law  thereon  against 
the  defendant  Pledger. 

The  facts  and  arguments  are  fully  stated 
in  the  judgment. 

Mr.  Wood,  for  the  motion. 
Mr.  Anderdon,  contra,  cited — 
IhAkss  V.  FUnt,  4  Myl.  &  Cr.  502. 
Pearce  v.  Creswick,  2  Hare,  286 ;  s.  c. 

12  Law  J.  Rep.  (n.s.)  Chanc.  251. 
Hammond  v.  Messenger,  9  Sim.  327 ; 
s.  c.  7  Law  J.  Rep.  (n.s.)  Chanc.  310. 

Feb.  29.— WiGRAM,  V.C— The  plain- 
tiffs in  this  case  are  the  assignees  of  Ber- 
nard Angle,  a  bankrupt ;  and  the  defendant 
Pledger  is  the  maker  of  two  promissory 
ontes,  one  dated  the  2nd  of  September 
1836,  for  200Z.,  and  the  other,  dated  the 
16th  of  October  1886,  for  8001.,  botli 
made  payable  to  the  order  of  John  Angle. 
The  case  made  by  the  bill  is,  that  B.  Angle, 
for  the  purpose  of  withdrawing  his  property 
from  his  creditors,  placed  it  in  the  hands  of 
J.  Angle ;  that  J.  Angle  has  invested  part 
of  the  assets  in  the  public  stocks,  and  lent 
other  parts  upon  the  security  of  pronussory 
notes ;  that  the  sums  due  upon  these  two 
promissory  notes  are  part  of  the  assets  of 
the  bankrupt  B.  Angle,  lent  by  J.  Angle  to 
Pledger,  with  notice  of  that  fact;  (that  is 
denied  by  the  answer) ;  that  J.  Angle,  having 
been  summoned  as  a  witness  under  the 
bankruptcy  of  B.  Angle,  refused  to  attend. 
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and  absconded  to  Boulogne,  where  he  now 
resides ;  that  the  two  promissory  notes  were 
found  in  the  possession  of  J.  Angle,  by  the 
messenger  under  the  fiat,  who  obtained 
possession  of  them,  and  delivered  them  to 
the  plaintiffs ;  that  J.  Angle,  in  December 
1836,  commenced  an  action  of  trover  against 
the  plaintiffs  for  these  notes ;  that  that  action 
was  not  prosecuted;  and  in  March  1838,  a 
judgment  of  nonsuit  was  entered  for  the 
defendants ;  that  the  notes  not  having  been 
indorsed  by  J.  Angle,  the  plaintiffs  cannot 
recover  at  law,  and  that  Pledger  refuses  to 
pay  the  sums  due  upon  them.  The  object 
of  this  suit  is  to  recover  the  money  due  upon 
these  notes,  and  also  any  stock  belonging 
to  the  bankrupt,  standing  in  the  name  of  J. 
Angle,  and  all  other  property  of  the  bank- 
rupt held  by  J.  Angle;  and  the  biU  prays 
an  injunction  to  restrain  J.  Angle  from  in- 
dorsing the  notes,  except  to  the  plaintiffs, 
and  from  proceeding  at  law  against  Pledger, 
and  for  payment  of  the  money  due  upon 
them,  with  interest.  Pledger  has  appeared 
and  answered,  and  admits  his  liability  to  J. 
Angle,  without  any  reservation,  except  as 
to  a  sum  of  52/.,  which  he  claims  as  a  set- 
off. He  ignores  altogether  the  case  of  the 
plaintiffs,  not  admitting  that  the  money  due 
upon  the  notes  forms  any  part  of  the  assets 
of  the  bankrupt.  He  submits,  that  he  is 
not  bound  to  pay  these  two  sums  till  law- 
fully called  upon  to  pay  the  same  to  some 
person  duly  authorized  to  give  a  discharge ; 
he  submits,  whether  he  is  properly  made  a 
defendant  to  this  suit,  and  whether  Oie  plain- 
tiffs are  entitled  to  any  relief  against  him 
upon  this  bill ;  but  that,  if  the  Court  should 
be  of  opinion,  in  the  result  of  the  suit,  that 
the  plaintifis  are  entitled  to  the  notes,  or  to 
the  beneficial  interest  in  the  same,  then  he 
submits  that  he  is  a  stakeholder,  and  is 
entitled  to  his  set-off  of  52 J.,  and  his  costs. 
Under  the  statute  4  &  5  Will.  4.  c.  82,  the 
defendant,  J.  Angle,  was  served  at  Boulogne 
with  a  subpoena,  to  appear  and  answer, 
and  an  appearance  was  entered  for  him 
under  the  same  statute.  In  January  of  the 
present  year,  a  motion  was  made  by  the 
plaintiffs,  that  Pledger  might  be  ordered  to 
pay  the  amount  of  these  two  notes  into 
court,  and  for  an  injunction  against  J.  Angle 
indorsing  the  notes,  &c.,  or  proceeding  at 
law  against  Pledger.  When  the  motion 
came  on,  it  appeared   that  the  plaintiffs. 


without  the  leave  of  the  Court,  had  served 
J.  Angle  at  Boulogne  with  notice  of  the 
motion;  and  being  of  opinion   that  such 
service,  without  the  leave  of  the  Court,  was 
not  good  service,  I  allowed  the  motion  to 
stand  over;  and,  on  the  10th  of  February, 
I  made  an  order  that  service  of  the  notice  of 
motion  upon  J.  Angle  at  Boulogne  should 
be  deemed  good  service;    that  notice  has 
since  been  served,  and  the  motion  came  on 
before  me  upon  affidavits  as  against  J.  Angle 
(who  did  not  appear  upon  the  motion),  and 
upon  Pledger's  answer.     The  first  point  I 
shall  consider  is,  the  effect  of  the  affidavits, 
as  between  the  plaintiffs  and  J.  Angle :  and 
that  admits  of  no  doubt.     If  J.  Angle  had 
filed  an  answer,  admitting  the  facts  alleged 
upon  these  affidavits,  a  decision  against  Mm 
would  have  been  of  course  upon  this  mo- 
tion;   for  it  would  then  have    appeared, 
beyond  dispute,  that  the  money  due  upon 
the  notes,  and  the  other  sums  in  question, 
were  the  bankrupt's  money ;  if  J.  Angle  had 
appeared  upon  the  motion,  and  made  no 
affidavits  in  answer,  the  result  must  have 
been  the  same,  that  the  case  was  made  out 
against  him.   If  J.  Angle  then,  being  served 
with  notice  of  the  motion,  will  not  appear, 
the  case  must  be  the  same  between  the 
plaintiffs  and  J,  Angle.     The  next  point 
that   I  have  to  consider  is  the  objection 
raised  by  the  defendant  Pledger,  that  the 
subpoena  was  not  duly  served,  and  the  ap- 
pearance not  duly  entered  under  the  statute, 
because  the  suit  is  not  confined  to  "  stock." 
The  Answer  to  this  is,  that  this  suit  does 
sub  modo  relate  to  "  stock"  (4  &  5  Will.  4. 
c.  82.  s.  1);    and  if  the  service  be  good 
quoad  hoc,  it  will  be  good  as  to  all  the  pur- 
poses of  the  suit,  because  a  party  once 
appearing,  appears  for  all  the  piuposes  of 
the  suit.     If  the  defendant  so  served  does 
not  object,  if  he  waives  the  irregularity,  the 
case  is  the  same  as  an  appearance  gratis ; 
and  I  am  clear  that  the  otiier  parties  to  Ihe 
suit  cannot  complain.     It  was  next  said, 
that  the  liability  of  Pledger  was  purely  a 
legal  question,  and  that  this  Court  would 
not  try  it,  or  do  more  than  allow  the  plain- 
tiffs to  use  the  name  of  J.  Angle  in  an  action 
against  Pledger.     I  will  not  say  how  the 
case  would  have  been  if  Pledger  had  sug- 
gested a  question  between  himself  and  J* 
Angle :  that  is  not  the  case.     He  asks,  not 
that  the  case  may  be  tried  at  law  between 
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liimself  and  J.  Angle,  but  only  that  I  shall 
not  order  him  to  pay  to  any  one  who  cannot 
give  him  a  discharge.  But  he  is  not  so  rash 
as  to  subject  himself  to  the  risk  of  costs  by 
raising  any  question  between  himself  and 
J.  Angle,  and  the  Court  will  not  pro  formd 
send  a  case  to  law  where  it  is  admitt^  that 
there  is  nothing  to  try.  J.  Angle  was  pro- 
perly made  a  defendant  with  a  view  to  the 
injunction  ;  if  there  had  been  a  case  to  be 
tried  at  law,  the  Court  would  have  been  bound 
to  attend  to  Pledger's  objection.  In  Pearce 
Y«  CreswieJc,  the  jurisdiction  was  sustained 
on  similar  grounds.  The  next  objection 
taken  was,  Uiat  Pledger  had  only  admitted 
the  signing  of  two  promissory  notes  of  a 
certain  amount  and  a  certain  date,  but  not 
that  these  were  the  identieal  notes  in  ques- 
tion;  and  it  was  said,  that  the  plaintifis  . 
ought  to  have  deposited  these  notes  with  the 
derk  of  records  and  writs,  and  have  called 
npon  the  defendant  to  admit  them.  The 
jdaintiffis,  however,  have,  by  affidavit,  veri- 
fied the  handwriting  of  Pledger ;  it  is  quite 
clear  that  those  affidavits  are  right  as  against 
J.  Ani^e,  and  it  does  not  appear  that  they 
Here  wanted  against  Pledger  at  all.  If  a 
bill  alleges  a  deed,  and  the  answer  admits  a 
certain  deed,  that  is  quite  sufficient  admis- 
non  of  the  deed,  if  there  is  no  suggestion  of 
two  deeds  of  the  same  date,  and  no  grounds 
for  doubting  the  identity  of  that  produced  ; 
and  that  is  the  case  here  with  respect  to  the 
notes.  Then  comes  that  which  was  the  sole 
point  I  had  to  consider  since  the  argument. 
It  was  said,  that  the  Court  can  only  order 
payment  of  mcmey  into  court,  upon  motion, 
upon  the  defendant  giving  the  plaintiff, 
upon  his  answer,  an  admission  of  his  right  to 
sue  the  defendant,  and  Duble$8  v.  FUnt'waa 
cited.  To  the  authority  of  that  case  I  en- 
tirdj  defer,  and  have  always  followed  it 
m  practice — Tapham  v.  Lightbody{l)\  but  I 
sb^  not  violate  the  principle  of  that  case, 
if,  npon  a  record  so  framed  as  this  is,  I 
receive  these  affidavits  upon  this  motion. 
Has  not  Pledger  given  the  admission  which 
that  case  requires?  If  J.  Angle  had  not 
been  a  party  to  the  suit,  or  if,  being  a  party, 
it  were  necessary  to  the  decree  asked,  that 
issue  should  be  joined  between  the  plaintiffs 
and  Pledger  upon  the  point,  which  it  is  the 
object  of  these  affidavits  to  prove,  namely,- 
the  plaintiff'  interest  in  the  notes,  as  be- 
(1)  1  Hare,  289. 


tweenthemselvesand  J.  Angle,  in  such  a  state 
of  things  Dubless  v.  Flint  would  apply ;  but 
that  is  not  the  case  here.  Pledger  admits 
his  liability  to  J.  Angle,  and  igncnres  only 
the  question  of  right  between  the  plaintiffii 
and  J.  Angle.  If  J.  Angle  were  not  a  party, 
the  plaintiffs  would  have  to  join  issue  with 
Pledger,  as  to  their  right  against  J.  Angle, 
But  J.  Angle  being  a  party,  it  is  with  him 
only  that  tiie  plaintiffs  have  to  litigate  that 
right,  and  a  decree  in  the  plainti&'  favour 
against  J.  Angle  will  be  a  protection  to 
Pledger.  That  it  is  only  with  J.  Angle 
that  the  plaintifb  have  to  litigate  that  ques- 
tion, is  evident  from  the  consideration  that 
an  admission  by  J.  Angle  of  the  plaintiffii' 
right  against  himself  would  have  entitled 
the  .plaintiffs  to  a  decree  according  to  the 
prayer  of  their  biU,  regard  being  had  to 
Pledger's  admission,  though  J.  Angle's  an- 
swer would  not  indeed  have  been  evidence 
against  Pledger.  So,  if  the  bill  were  taken 
pro  confesso  against  J.  Angle;  or  if  the 
plaintiffs'  rights  against  J.  Angle  had  been 
proved  by  evidence  not  receivable  against 
Pledger.  A  decree  in  the  plaintiffs'  &vour 
will  decide  the  case  between  the  co-defen- 
dants, by  reason  of  both  being  parties  to  the 
suit — Chamley  v.  Lord  Dunaany{2\  Far^ 
quharton  v.  Seton  (3) ;  and  the  analogous 
cases,  in  which  a  disclaimer  by  one  defendant 
has  been  held  sufficient  to  sustain  the  suit 
against  another,  on  the  ground,  that  the 
Court  would  not  permit  the  disclaiming 
party  to  prosecute  the  claim  anew  against 
such  co-defendant.  In  order  that  this  case 
should  resemble  Dubles$  v.  FHrUf  the  heir- 
at-law,  admitted  to  be  so  by  the  trustee, 
should  have  been  a  defendant,  and  the  plain* 
tiff  should  have  been  admitted  by  the  heir 
to  have  been  such  assignee.  Lord  Cotten- 
ham  did  not  mean  to  decide  that,  in  a  case 
like  that,  the  Court  would  not  have  ordered 
the  money  into  court.  In  a  case  like  this, 
I  cannot  see  how  Pledger  can  be  injured ; 
I  want  no  evidence  against  him,  but  what 
his  answer  gives,  and  I  take  nothing  from 
him  but  what  he  admits  he  has  no  ground 
to  hold  as  against  J.  Angle ;  against  whom  I 
prove  the  case  by  affidavits,  to  the  reception 
of  which  he,  J.  Angle,  cannot  object.  The 
cases  of  Montague  v.  Hill  (4),  Lord  Port^ 

(2)  2  Sch.  &  Lef.  718. 

(3)  5  Ross.  45. 

(4)  4  Ibid.  128. 
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arlington  v.  Graham  (5),  and  Thorp  v. 
Hughes  (6),  have  no  application.  In  diose 
cases  the  defendant  at  law  was  the  debtor, 
and  plaintiff  in  equity,  and  sought  to  restrain 
proceedings  against  himself;  tibis  is  the  case 
of  a  cestui  que  trust  seeking  to  restrain  his 
own  trustee  from  proceeding  against  another 
party  for  money  which  belongs  to  the  cestui 
que  trust.  Without  prejudice  to  the  right, 
the  500/.,  minus  the  502.,  must  be  paid  into 
court.  I  shall  make  no  order  at  present  as 
to  interest  or  costs ;  and  the  injunction  must 
be  granted  against  J.  Angle. 


C.     \ 
ch  14./ 


BUTLIN  9.  ALLIBONE. 


V 

March 

Jurisdiction  —  Issue  —  Application  for 
Special  Jury, 

A  motion  for  a  special  jury  to  try  an 
issue,  previously  directed  by  the  Court,  is 
properly  made  to  this  Court,  and  not  to  that 
in  which  the  issue  is  directed, 

Mr.  Bethell  moved,  on  behalf  of  the 
plaintiffs  in  this  cause,  that  the  sheriff  of 
the  county  of  Warwick  might  be  directed 
to  summon  a  special  jury  of  the  said  county, 
to  try  the  issue  directed  by  the  decree  made 
on  the  hearing  of  the  cause,  dated  the  15  th 
of  November  1848. 

By  the  decree  it  was  ordered,  that  the 
parties  should  proceed  to  a  trial  at  law,  at 
the  next  assizes  for  the  county  of  Warwick, 
whether,  on  the  28th  of  May  1842,  the  de- 
fendant, John  Allibone,  had  any  informa- 
tion that  the  plaintiff  had  any  security  on 
the  title  deeds  of  Thomas  Clarke,  for  any 
debt  due  to  them  from  Thomas  Clarke. 

Mr.  Prescott  White,  for  the  defendant 
Allibone,  opposed  the  application.  It  ought 
to  have  been  made  to  the  Court  of  Exche- 
quer, where  the  record  was  made  up  for 
trial.  There  it  would  be  obtained  as  of 
course,  by  a  side  bar  rule,  subject  to  the 
plaintiff's  paying  the  costa^  unless  the  Judge 
at  Nisi  Prius  certified  that  it  was  a  proper 
case  for  a  special  jury,  according  to  the  pro- 
visions of  ihe  Stat.  6  Geo.  4.  c.  50.  s.  34. 
It  was  true  that  in  an  anonymous  case  (7)i 

(5)  5  Sim.  416. 

(6)  8  Myl.  &  Cr.  742 ;  a.  c.  7  Uw  J.  Rep.  (n.s,) 
Chanc.  146. 

(7)  2P.Wms.68. 


it  was  said  that  the  motion  might  be  made 
to  this  Court;  but  in  2  Madd.  Chanc. 
Prac,,  p.  624,  note  o,  3rd  edit.,  after  citing 
that  case,  it  was  added:  "In  Graham  v. 
Whiimarsh,  before  the  Vice  Chancellor,  10th 
of  July  1821,  where  an  issue  was  directed, 
and  it  was  desired  that  it  should  be  tried 
by  a  special  jury,  the  Vice  Chancellor  re- 
fused die  application,  and  said  it  should  be 
made  to  the  Court  where  the  issue  was  to 
be  tried.  Mr.  Home  and  Mr.  Whitmarsh 
were  opposed  in  this  cause." 

Mr.  Whitmarsh,  as  amicus  Curia,  said 
that  he  remembered  the  case,  and  had  no 
doubt  that  the  statement  was  correct,  though 
he  did  not  recollect  that  particular  circum- 
stance. He  added,  that  die  issue  was  to  be 
tried  in  Ireland,  which  obliged  the  plaintiff 
to  file  another  bill  in  the  Irish  Court  of 
Chancery,  in  order  to  obtain  a  new  trial. 

The  Vice  Chancellor  said,  that,  under 
such  circumstances,  that  case  afforded  no 
precedent,  and,  after  consulting  with  the 
registrar,  held,  that  this  was  the  proper 
jurisdiction  for  the  application. 

Mr.  White  then  contended,  that  the  appli- 
cation ought  to  have  been  made  at  the  hear- 
ing, when  the  merits  were  fresh  in  the  mind 
of  die  Judge,  or  if  the  plaintiffs  relied  on  the 
case  in  P.  Wms.,  as  an  authority  for  apply- 
ing subsequendy  by  motion,  they  should 
be  bound  by  that  case,  and  delay  their  ap- 
plication until  the  issue  was  made  up,  which 
had  not  yet  been  done.  He  also  urged,  that 
this  was  not  a  case  for  a  special  jury ;  at  all 
events,  the  costs  oug^t  not,  as  a  matter  of 
course,  to  follow  the  event  of  the  suit. 

The  Vice  Chancellor  oveiruled  the  tech- 
nical objections,  and  said  he  thought  the 
case  a  proper  one  for  a  special  jury,  but  that 
he  ought  to  reserve  the  costs. 

Mr.  Bethell  asked  for  the  common  order. 

The  Vice  Chancellor. — I  think  that 
there  is  no  "common  order"  for  this  pur- 
pose. I  grant  the  application,  and  reserve 
the  costs. 

The  minutes  finally  issued  by  the  regis- 
trar were — **  Cur.  Let  the  said  issue  di- 
rected by  the  said  decree  be  tried  before  a 
special  jury.  And  this  Court  doth  reserve 
the  question  of  the  costs  of  this  application 
until  after  the  trial  of  the  said  issue." 
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L.C. 

1843. 
Feb.  22,  23.  y     booth  p.  creswicke. 
1844. 
March  6. 

Solicitor  and  Client — Costs,  Security  for — 
Proof  of  Deed  viv&  voce — Mortgage, 

A  security  taken  by  a  solicitor  for  future 
costs  is  not  valid. 

Where  the  execution  of  a  deed  is  not  eon* 
troverted,  but  its  validity  only  is  disputed,  it 
may  be  proved  viva  voce  at  the  hearing, 

Where  a  mortgagee  files  a  bill  against  the 
mortgagor  and  other  parties  to  have  the  be- 
nefit  of  a  former  suit,  and  makes  persons 
parties  to  the  suit  who  are  unnecessary,  and 
the  bill  is  dismissed  against  them  with  costs, 
he  is  not  entitled  to  charge  those  costs  as  be* 
tween  himself  and  the  mortgagor. 

In  this  case  a  decree  was  taken  by  de- 
&iilt,  and  npon  the  application  of  the  de- 
fendant, he  obtained  a  rehearing.  Vide  Cr, 
4*  Phil.  361,  and  9  Law  J.  Rep,  (n.s.) 
Chanc.  113. 

The  facts  of  the  case  are  sufficiently  stated 
in  the  Lord  Chancellor's  judgment. 

Mr.  Stuart  and  Mr.  Parry  appeared  for 
the  defendant  Creswicke ;  and 

Mr,  Wakefield  and  Mr,  Scales  for  the 
plaintiff. 

The  following  cases  were  cited  as  to  se- 
curity for  costs : — 

Proof  V. Hines,  Cas.  temp.  Talbot,  111. 

Walmeshy  v.  Booth,  2  Atk.  25. 

Saunderson  v.  Glass,  Ibid.  296. 

Newman  v.  Payne,  2  Ves.  jun.  199. 

Wood  V.  Downes,  18  Ves.  120. 

Jones  ▼.  Tripp,  Jac.  322. 

Williams  y.  PiggoU,  Ibid.  598. 

Pitcher  v.  Rigby,  9  Price,  79. 

UppingtonY.  BuUen,  2  Dr.  &  War.  184. 

Pierson  v.  Hughes,  Preem.  Rep.  71,  81. 

Cooke  V.  Setree,  1  Ves.  &  B.  126. 

Plenderleath  ▼.  Eraser,  3  Ibid.  174. 
As  to  proof  of  deed  vivA  voce — 

Earl  of  Pomfret  v.  Lord  Windsor,  2 
Ves.  sen.  479. 

Attorney Generaly.  Ptf0r«ofi, 7Sim.  290. 

Brace  v.  Blick,  Ibid.  619. 

March  6. — The  Lord  Chancellor. — The 
circumstances  of  this  transaction  are  ex- 
tremely complicated,  but  the  fiicts  which 
New  Series,  XIII.— Chanc. 


it  is  necessary  for  me  to  state,  with  a  view 
to  the  question  now  before  the  Court,  may 
be  comprised  within  a  very  narrow  compass. 
Henry  Creswicke  borrowed  of  the  trustees 
of  the  marriage  settlement  of  Humphrey 
Creswicke,  the  defendant  in  this  suit,  a  sum 
amounting  to  6,0001. ;  he  also  borrowed 
from  Humphrey  Creswicke  himself  a  sum  of 
3,5001.,  and  Henry  Creswicke  executed 
mortgage  deeds  upon  certain  property  to 
which  he  was  entitled,  for  the  purpose  of 
securing  the  repayment  of  these  sums. 
Humphrey  Creswicke  chaiged  the  mortgage 
security  with  the  sum  of  2,100^.  in  fisivour 
of  a  person  of  the  name  of  Sevier :  he  also, 
by  an  instrument  dated  in  October  1828, 
charged  the  same  property  with  a  certain 
sum  in  fSsivour  of  Sir.  Brooks;  and  by  a 
subsequent  deed,  in  the  month  of  May,  in 
the  following  year,  he  made  a  further  charge 
on  these  mortgage  securities  in  &vour  of 
the  same  person.  Mr.  Brooks  became  a 
bankrupt,  and  his  assignees  assigned  this 
property  for  a  valuable  consideration  to  Mr. 
Booth,  who  is  the  present  plaintiff.  Henry 
Creswicke  had  mortgaged  this  property  to 
the  executors  of  a  person  of  the  name  of 
Robert  Jones.  The  executors  instituted 
proceedings  for  a  foreclosure.  The  bill  was 
filed  in  the  year  1827 ;  and  previously  to  the 
mortgage  to  Mr.  Brooks,  a  decree  was  ob- 
tained in  that  suit,  by  which  accounts  were 
directed,  and  the  Master  was  taking  those 
accounts  at  the  time  when  the  latter  mort- 
gage was  made.  After  Mr.  Booth  became 
possessed  of  these  mortgage  securities,  he 
filed  a  bill  for  a  foreclosure  against  Humphrey 
Creswicke  and  the  other  parties  to  the  suit 
of  Jones  V.  Creswicke,  praying  that  he  might 
have  the  benefit  of  the  proceedings  in  the 
foreclosure  suit,  then  depending  between 
Jones,  Henry  Creswicke,  and  the  other  par- 
ties to  that  suit.  A  decree  was  obtained 
in  the  foreclosure  suit  instituted  by  Booth 
against  Humphrey  Creswicke ;  that  decree 
was  obtained  by  de&ult:  and  the  bill  was 
dismissed,  as  against  the  other  defendants, 
with  costs.  Humphrey  Creswicke  being  at 
that  time  in  prison,  he  applied  for  a  re- 
hearing of  the  decree,  and,  after  some  com- 
plicated proceedings,  the  Court  allowed  that 
decree  to  be  reheard,  on  certain  conditions 
as  to  costs.  That  is  the  actual  state  of  the 
proceedings ;  and  the  question  is,  as  to  the 
validity  of  that  decree. 
2F 
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It  is  a  decree  taken  in  the  absence  of  the 
defendant,  and,  therefore,  upon  the  respon- 
sibility of  the  plaintiff.  The  question  is, 
whether  it  should  stand  in  the  whole,  or 
whether  it  should  be  varied  in  any  and  what 
particulars.  There  were,  I  think,  four  ob- 
jections which  were  urged ;  one  was,  that 
the  deeds  were  proved  vivd  voce  in  court,  and 
that  that  was  incorrect  in  this  case,  because 
the  parties  ought  to  have  had  an  opportu- 
nity of  cross-examining  the  witnesses.  An- 
other objection  was,  that  these  securities  to 
Mr.  Brooks,  who  was  a  solicitor,  were  given 
for  past  and  also  for  future  costs,  and 
that  they  were  therefore,  by  the  rule  of 
the  Court,  invalid.  The  third  objection 
was,  that  certain  costs,  which  the  plaintiff 
had  been  obliged  to  pay  in  this  cause  to 
the  executors  of  Jones  and  others,  were 
charged,  in  the  decree,  against  Humphrey 
Creswicke,  and  that  the  decree,  in  that 
respect,  was  incorrect.  The  fourth  objec- 
tion was,  that  at  the  time  when  these 
mortgage  securities  were  executed,  or  when 
they  were  transferred  by  the  assignees  of 
Mr.  Brooks  to  Mr.  Booth,  certain  personal 
securities  were  delivered  over  to  lum,  and 
that  these  securities  ought  to  have  been  a 
subject  of  account  before  the  Master.  Those 
are  the  four  objections. 

As  to  the  first  objection,  whether  these 
deeds  could  or  could  not  be  proved  vivd  voce 
at  the  hearing,  I  am  of  opinion,  that  the 
course  which  was  pursued  was  regular;  and 
that  the  deeds  could  be  proved  vivd  voce  at 
the  hearing;  the  distinction,  as  I  understand 
it,  is  this,  that  where  the  execution  of  a 
deed  is  not  controverted,  but  its  validity  is 
in  question,  it  may  be  proved  vivd  voce  at 
the  hearing,  as  was  properly  held  by  the 
Vice  Chancellor  of  England  in  the  ease  of 
The  Attorney  General  v.  Pearson.  But 
then  it  is  said,  that  admitting  that  general 
principle,  the  deeds  could  not  be  so  proved 
in  this  case,  because  the  consideration  was  in 
question,  and  was  disputed,  and  that  there- 
fore there  ought  to  have  been  an  oppor- 
tunity of  cross-examining  the  subscribing 
witness.  I  have  read  the  bill  and  answer, 
and  I  think  that  no  such  question  arises. 
It  is  not  contended  on  the  face  of  the  bill, 
or  stated,  or  surmised,  nor  does  it  appear 
by  the  answer,  that  any  question  arose 
as  to  the  consideration  being  paid  or  not 
paid,  at  the  time  of  the  execution  of  the 


deeds.  It  is  quite  clear,  and  is  admitted 
on  both  sides,  that  no  consideration  was 
paid  at  that  time;  the  consideration  was 
paid  in  small  sums,  at  different  periods,  be- 
fore the  execution  of  the  deed.  There  is  no 
issue,  and  no  question,  as  to  any  consider- 
ation having  passed  at  the  time  of  the 
execution  of  tbe  deed.  To  have  cross- 
examined  the  subscribing  witness,  there- 
fore, was  altogether  unnecessary  and  quite 
idle.  It  appears  to  me,  therefore,  that 
there  is  nothing  in  that  objection,  and  that 
these  deeds  were  properly  proved  vivd  voce 
at  the  hearing. 

The  next  question  is,  as  to  the  security 
for  costs.  The  deeds,  as  I  have  stated,  were 
executed  as  a  security  for  money  due,  and 
for  costs,  and  as  security  for  money  to  be 
advanced  for  the  future  costs.  The  decree 
embraces  the  whole;  if  it  embraces  too 
much,  it  must,  in  this  respect,  be  rectified. 
I  am  of  opinion,  that  a  security  cannot  be 
taken  by  a  solicitor  for  future  costs,  and  that 
that  is  the  settled  rule  of  this  Court  In 
the  case  of  Jones  v.  Tripp,  which  was  cited 
in  support  of  this  position.  Lord  Eldon 
expressed  himself  in  ihe  most  distinct  terms 
as  to  this.  He  *^  stopped  the  motion,  by 
saying,  that  it  was  a  case  in  which  an  issue 
ought  not  to  have  been  directed.  The  Court 
would  not  permit  an  attorney  to  take  fix)m 
his  client  a  mortgage  for  costs  to  be  in- 
curred :  the  inducement  for  Lewis  to  exe- 
cute the  deed  was,  that  Tripp  should  proceed 
in  his  business  for  him;  such  a  security 
cannot  be  allowed.  The  deed,  on  the 
face  of  it,  is  not  supportable;  so  clearly 
so,  that  I  cannot  permit  it  to  be  aigued, 
and  I  should  be  shaking  the  jtirisdiction  of 
the  Court  if  I  allowed  a  trial  on  such  a 
subject ;  it  would  be  to  leave  to  a  jury  to 
decide  a  point  of  law  that  is  well  settled." 
Now  it  was  said,  with  respect  to  that  case, 
that  the  report  was  incorrect.  The  learned 
gentieman,  by  whom  that  report  was  taken, 
was  remarkable  for  his  accuracy  and  intelli- 
gence ;  but  while  that  statement  was  made 
at  the  bar,  a  learned  counsel  present  in 
court  stated,  that  he  was  counsel  in  the 
cause,  and  that  the  report  was  in  this  respect 
perfectly  accurate.  I  consider  this,  there- 
fore, as  an  authority  applying  directiy  to  the 
subject,  in  the  most  emphatic  manner. 

Shortly  afterwards,  the  same  question  was 
agitated  before  the  Master  of  the  Rolls,  Sir 
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Thomas  Plumer,  who  seemed  to  entertain 
some  doubt  on  the  8ubject.(  I )  In  his  decree 
he  drew  a  distinction  between  the  past  and 
the  future  costs  :  he  referred  the  first  to  the 
Master,  and  reserved  the  second  for  future 
consideration.  The  case  came  on  before 
Lord  Gifford,  when  Master  of  the  Rolls,  and 
is  reported  in  the  same  book.  Lord  G^ord 
decided  that  a  security  could  not  be  taken 
by  a  solicitor  for  future  costs,  and  that  to 
that  extent  the  deed  was  invalid.  He 
refened  to  a  case  of  Pitcher  v.  Ri^b^f 
among  other  authorities,  before  Chief  Baron 
Rich^ds.  That  was  a  case  where  a  soli« 
citor  had  taken  a  mortgage  security  for  past 
and  future  costs.  Chief  Baron  Richards 
decided  that  that  was  irr^ular,  and  could 
not  be  done :  the  deed,  wiUi  respect  to  the 
future  costs,  was  invalid.  He  stated  that, 
in  precise  and  distinct  terms.  It  was  said, 
that  this  was  unnecessary  for  the  deci- 
sion of  the  case.  I  admit  that  it  was  un- 
necessary for  the  decision  of  that  case :  it 
came  bdbxe  the  Court  on  the  face  of  the 
deed,  and  the  Chief  Baron,  without  taking 
notice  of  that  circumstance,  might  have 
decided  the  case  on  other  grounds.  How- 
ever, he  cannot  be  considered  as  having 
gone  out  of  his  way  in  stating  that  that  ap- 
peared on  the  &ce  of  the  deed,  and  that  the 
deed  was  to  that  extent  and  in  that  respect 
invalid.  It  was  suggested  that  the  other 
Judges  did  not  concur  with  Chief  Baron 
Richards  in  that  opinion  ;  but  it  was  a  part 
of  the  opinion  he  expressed  when  he  gave 
his  judgment :  and  further,  at  the  conclusion 
of  the  report,  it  is  stated,  that  the  other 
Judges  entirely  (that  k  the  expression)  con- 
curred in  the  opinion  expressed  by  Chief 
Baron  Richards. 

The  same  question  came  before  the  Lord 
Chancellor  of  Ireland,  in  a  recent  case  of 
UppitigUm  V.  BuUen,     He  said  he  con- 
sidered the  point  as  established,  beyond  the 
reach  of  controversy.      In  that  case  it  was 
observed,  that  the  security  was  to  pay  a 
precise  sum  of  money  (300^.  I  think,)  for 
the  purpose  of  completing  the  cause.     I 
think  that  makes  no  difference ;  but  in  an 
agreement  to  pay  a  sum  of  money,  subject  to 
taxation,  an  attorney  would  not  be  entitled 
to  more  than  the  taxed  costs.     No  such 
distinction  was  drawn  in  the  observations 
made  by  the  Lord  Chancellor  of  Ireland. 
(1)  Willianu)  v.  Piggott,  Jtc.  598.. 


He  states  the  position,  in  the  terms  which  I 
have  mentioned,  as  a  question  too  clear  for 
argument. 

On  the  other  side,  several  cases  were  cited, 
but  they  do  not  appear  to  me  to  bear  pre- 
cisely on  the  question ;  they  were  directed 
prindpaUy  against  the  point  of  maintenance. 
A  case  was  cited  from  Freeman,  a  common 
law  case,  in  which  the  question  was  raised, 
but  it  was  azgued  on  the  point  of  main- 
tenance. I  think  no  inference  can  be  drawn 
from  diat  case,  because,  although  the  security 
was  for  past  and  for  fiiture  costs,  there  was 
a  general  demurrer;  and  the  party  being 
at  all  events  entitled  to  the  security  for 
his  past  costs,  the  general  demurrer  was 
on  that  account  oveiruled.  There  was 
another  objection,  also,  which  was,  that 
the  security  was  not  given  by  the  party 
himself^  but  by  a  third  person ;  it  was  con- 
tended that  that  was  maintenance.  Then, 
it  was  said,  it  did  not  appear  that  that  third 
person  was  not  closely  connected  in  point  of 
relationship  to  the  party ;  and,  if  so,  it  was 
not  maintenance,  and  on  that  ground  the 
demurrer  could  not  be  sustained.  No  in- 
ference, therefore,  can  be  drawn  either  one 
way  or  the  other  from  that  case. 

The  case  of  Proof  v.  Hines  was  also  dted 
on  the  other  side.  It  was  not  a  case  between 
solicitor  and  client,  but  a  tradesman  and  his 
wife  advanced  a  sum  of  money  (I  think  for 
the  purpose  of  enabling  a  poor  man  to  make 
inquiry  with  respect  to  some  right  he  thought 
he  had,  with  a  view  to  a  suit,)  and  then  took 
a  bond  for  1,000^. :  that  bond  was  set  aside 
by  this  Court.  There  was  no  question  there 
as  between  solicitor  and  client.  Anothercase, 
of  Sawnderson  v.  Glasi,  was  also  cited :  that 
was  a  gift  of  1,000/.,  no  security  for  costs ; 
it  was  directed  that  it  should  stand  as  a  secu- 
rity for  any  money  that  might  be  due  to  Glass ; 
but  with  that  exception  it  was  set  aside 
on  the  ground  of  being  a  fraudulent  con- 
trivance. Then  a  case  of  Newman  v.  Payne 
was  cited :  that  has  no  application  whatever, 
for  this  reason — ^there  there  were  excessive 
bills  of  costs,  and  the  attorney  took  care  to 
have  security  given  after  the  bills  were 
settled.  The  only  question  there  was,  as  to 
the  setting  aside  a  bond  for  1,0002.,  and  a 
question  with  respect  to  the  sale  of  a  horse. 
It  does  not  appear  to  me  to  apply  to  this  case : 
nor  do  I  think  the  case  of  Woody,  Downes  has 
the  slightest  application,  because  there  the  - 
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application  was  to  set  aside  a  deed  which  had 
been  obtained  by  a  solicitor  not  having  se- 
curity for  future  costs ;  but  the  party  ms^ng 
the  application  to  set  aside  the  deed  pro- 
posed in  his  application  and  in  his  bill  to 
pay  any  sum  that,  on  taking  the  account, 
might  be  found  due  to  the  attorney.  It 
appears  to  me,  therefore,  that  these  cases  do 
not  impeach  the  authority  of  the  decisions 
to  which  T  have  referred  on  the  other  side. 

A  case  not  reported  was  cited  by  Mr. 
Wakefield,  of  Peacock  v.  Cole.  1  have  seen 
the  order  in  that  case,  and  it  appears  that  the 
question  that  was  distinctiy  raised  there  was, 
as  to  a  security  given  for  future  costs,  and  the 
Master  was  directed  to  take  the  accounts,  and 
he  took  the  account  as  to  future  costs  and 
as  to  the  past  costs.  It  afterwards  came 
before  Vice  Chancellor  Leach  on  the  subject 
of  interest,  and  he  referred  it  back  to  the 
Master  to  compute  interest.  What  afterwards 
became  of  it  does  not  appear,  but  after  all 
it  does  not  weigh  much,  because  in  that  case 
there  was  an  offer  to  pay  any  sum  of  money 
that  might  appear,  on  taking  the  accounts,  to 
be  due.  There  had  been  a  verdict  of  1 ,0002., 
and  the  sum  found  due  was  8502.,  and  the 
sum  as  to  future  costs  only  amounted  to  361, ; 
therefore,  I  do  not  think  that  much  reliance 
can  be  placed  on  that  case.  I  have  run 
through  the  cases  on  this  side,  because  Mr. 
Wakefield,  who  argued  the  case,  argued  it 
with  great  earnestness,  and  made  many  ap- 
posite observations  on  the  whole  subject; 
but,  I  think,  taking  the  cases  on  the  one  side, 
and  putting  them  in  opposition  to  the  cases 
on  the  other,  that  there  is  no  balance  be- 
tween them ;  and,  I  think,  the  settied  rule  of 
this  Court  is,  that  an  attorney  cannot  take 
security  for  future  costs.  I  must  so  deter- 
mine, until  some  superior  tribunal  lays  down 
a  different  principle  on  which  it  is  the  duty 
of  this  Court  to  act.  I  think,  therefore,  to 
that  extent  the  decree  must  be  rectified. 

The  third  point  to  which  I  have  referred 
was  this :  Mr.  Booth  in  his  bill  for  a  fore- 
closure was  desirous  of  obtaining  the  benefit 
of  the  proceedings  in  the  suit  of  Jones  v. 
Creswicke,  and  for  that  purpose  he  made  all 
the  persons  who  were  parties  to  the  suit  of 
Jonesy,  Creswicke  parties  to  this  suit.  Having 
done  so,  he  dismissed  at  the  hearing  all  except 
Humphrey  Creswicke,  and,  of  course,  having 
dismissed  them  at  the  hearing  he  had  to  pay 
them  their  costs,  and  then  in  this  decree  he 


charges  their  costs  against  Huib'phrey  Cres- 
wicke. The  question  is,  whether  he  is  en- 
titied  to  do  so.  PrirndftLde^  having  brought 
parties  before  the  Court,  whom  he  was 
obliged  to  dismiss  at  the  hearing,  and  hav- 
ing been  obliged  in  consequence  to  pay 
their  costs,  it  would  seem  that  he  had  im- 
properly brought  them  before  the  Court. 
Look  at  the  decree — ^what  is  the  decree? 
The  decree  is,  that,  as  between  him  and 
Humphrey  Creswicke,  he  shall  have  the 
benefit  of  those  proceedings,  and  that  he 
shall  be  allowed  to  stand  in  the  place  of 
Humphrey  Creswicke,  in  the  proceedings 
in  that  suit,  and  to  use  the  name  of  Hum- 
phrey Creswicke.  Who  had  any  interest 
in  that  suit  but  Humphrey  Creswicke? 
Why  was  it  necessary  to  bring  any  of  the 
parties  before  the  Court  as  between  him  and 
Humphrey  Creswicke?  He  was  to  stand 
in  the  place  of  Humphrey  Creswicke,  and 
nothing  more ;  he  was  to  use  the  name  of 
Humphrey  Creswicke;  Humphrey  Crea- 
wickers  interest,  therefore,  is  to  be  prose- 
cuted precisely  as  it  was  before,  not  affect- 
ing the  interests  of  the  other  parties  in  any 
respect,  except  that  the  benefit  of  those 
proceedings,  carried  on  in  the  name  of 
Humphrey  Creswicke  before,  is  to  revert 
to  the  plaintiff  in  his  absence.  I  am  of 
opinion,  under  the  circumstances,  that  it 
was  not  necessary  to  make  the  other  parties 
to  the  suit  of  Jones  v.  Creswicke  parties  to 
this  suit;  that  it  was  necessary,  therefore, 
to  dismiss  them  with  costs,  and  having  in- 
curred those  costs  wrong  and  unnecessarily, 
the  plaintiff  in  this  suit  is  not  entitied  to 
have  those  costs,  as  against  Humphrey 
Creswicke.  That  is  the  third  point;  so 
that  in  truth  this  decree  is  to  be  rectified 
as  far  as  relates  to  the  future  costs  under 
the  deed,  and  as  far  as  relates  also  to 
those  costs  that  have  been  charged  against 
Humphrey  Creswicke. 

As  to  the  fourth  point :  at  the  time  when 
these  securities  were  assigned  to  Booth 
by  the  assignees,  under  the  bankruptcy 
of  Mr.  Brooks,  certain  personal  securities 
were  handed  over  to  the  plaintiff.  It  does 
not  appear  what  those  personal  securities 
were,  but  it  was  said  that  they  were  taken 
up  by  Booth.  It  does  not  appear  that 
Humphrey  Creswicke  had  any  interest 
whatever  in  the  personal  securities;  they 
were   securities   belonging   to    Humphrey 
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Cieswicke,  which  he  had  pledged  to  Brooks, 
and  as  an  available  security,  of  course,  he 
would  have  been  entitled  to  an  account  of 
them.  But  nothing  of  that  kind  appears, 
and  in  fact  the  whole  transaction  between 
Brooks  and  Humphrey  Creswicke  consisted 
merely  of  accommodation  bills,  which  passed 
between  them,  on  which  Humphrey  Cres- 
wicke was  never  called  on  to  pay  a  single 
£urthing.  Supposing  these  personal  secu- 
rities, therefore,  to  have  been  some  of  those 
outstanding  accommodation  transactions, 
which  Humphrey  Creswicke  never  paid 
any  money  in  respect  of,  and  that,  from 
the  lapse  of  time,  he  never  can  be  called 
on  to  pay  anything  in  respect  of  them, 
it  appears  to  me  that  to  order  any  inquiry 
to  be  made  as  to  them,  would  be  idtogether 
unnecessary  and  idle ;  it  would  involve  the 
parties  in  expense,  which  could  be  produc- 
tive of  no  benefit.  I  think,  therefore,  that 
that  objection  to  the  decree  ought  not  to 
be  allowed. 

These  are  the  four  points  to  which  my 
attention  was  directed  in  the  progress  of 
this  complicated  case.  The  decree  must 
be  rectified,  as  far  as  relates  to  the  future 
costs,  and  also  those  costs  which  Humphrey 
Creswicke  was  charged  with,  and  which  were 
paid  by  Booth,  for  having  brought  those 
parties  to  the  suit  of  Jones  v.  Crenoicke 
before  the  Court.  It  will  be  for  the  parties 
to  consider  how  what  I  have  determined  ap- 
plies to  the  second  mortgage  deed.  When 
the  second  mortgage  deed  was  executed, 
those  costs  which  are  secured  by  the  first 
mortgage  deed  had  been  actually  incurred, 
and,  therefore,  in  preparing  the  minutes,  it 
will  be  necessary  to  consider  how  that  ope- 
rates on  the  second  mortgage  deed. 


L.C. 
Mar.  13,  15. 


} 


SMITH  V.  HENLEY. 


Specific  Performance— Lease —  Unstamp- 
ed Agreement. 

A  bill  was  filed  to  enforce  specific  per- 
formanee  of  a  written  agreement  to  grant  a 
lease.  The  agreement  had  last  been  in  the 
possession  of  the  proposed  lessor,  but  had 
been  either  lost  or  destroyed  by  him ;  but  it 
did  not  appear  that  the  agreement  had  ever 


been  stamped.    The  bill  was  dismissed  with* 
out  costs. 

This  was  a  bill  for  the  specific  perform- 
ance of  an  agreement  to  grant  a  lease  of  a 
house  and  land  at  Lampton,  and  to  have  an 
allowance  for  certain  repairs,  and  to  restrain 
an  action  for  rent. 

The  bill  stated  that  an  agreement,  in 
writing,  bearing  date  in  or  about  April 
1838,  was  signed  by  a  Mr.  Warren,  as 
agent  for  Mr.  £de,  and  by  the  plaintiff; 
whereby  Mr.  Warren,  as  such  agent,  agreed 
to  lease  to  the  plaintiff  certain  hereditaments 
for  twenty-one  years,  firom  Lady -day  1838, 
determinable  at  the  expiration  of  the  first 
seven  or  fourteen  years,  at  the  yearly  rent 
of  80/.  The  agreement  was  given  to 
Mr.  Warren,  and  possession  of  the  heredi- 
taments was  shortly  afterwards  given  to  the 
plaintiff.  The  plaintiff  was  afterwards  de- 
sirous that  some  repairs  should  be  done,  and 
upon  his  applying  to  Mr.  Ede,  that  gentle- 
man signed  a  memorandum  in  the  following 
words:  "May  the  7th,  1838. — I,  James 
Ede,  do  hereby  authorize  Mr.  W.  Smith, 
my  tenant,  now  residing  in  my  house  at 
Lampton,  to  erect  a  new  staircase,  and  to 
paint,  paper,  and  put  all  buildings  in  tenant- 
able  repair,  and  also  to  erect  a  correspond- 
ing wood-piece  to  the  one  now  erected  in 
front  of  the  house,  for  which  I  will  allow 
the  expenses  of  the  same  out  of  the  rent.^ 
James  Ede  ;  witness,  John  Scott." 

These  repairs  were  accordingly  done  by 
the  plaintiff,  and  cost  127/.  The  plaintiff 
then  applied  to  Mr.  Ede  for  a  lease,  which 
Mr.  Ede  refused  to  grant  him;  and  Mr. 
Ede  afterwards  obtained  the  agreement  from 
Warren,  and  in  September  1838  he  went  to 
reside  in  Guernsey,  where  he  died  in  May 
1840.  By  his  w^l  he  gave  the  residue  of 
his  estate  to  Mrs.  Henley,  and  appointed 
Mr.  Henley  and  another  person  executors 
of  his  will,  but  Mr.  Henley  alone  proved ; 
he  refused  to  grant  any  lease  of  the  here- 
ditaments, and  had  commenced  an  action 
against  Smith  for  the  rent  of  the  premises. 
It  appeared  from  the  answer,  that  part  of 
the  premises  of  which  a  lease  was  asked  for, 
were  copyhold,  of  which  Mr.  Ede  was  seised 
to  him  and  his  heirs,  and  that  he  was  tenant 
from  year  to  year  of  the  other  part.  The 
defendants  stated  that  they  had  been  in- 
formed, and  believed,  that  an  agreement 
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had  been  entered  into  between  Mr.  Ede 
and  the  plaintiff  for  a  lease  of  the  premises ; 
but  they  did  not  know  for  what  term,  or  on 
what  conditions ;  and  that  they  believed 
that  the  agreement  was  not  stamped,  as  by 
law  required,  and  that  they  could  not  find 
any  such  agreement  among  the  papers  of 
Mr.  Ede.  The  defendants  were  willing  to 
allow  the  plaintiff  125Z.  for  the  repairs ;  but 
he  refused  to  pay  any  rent  until  a  lease  was 
granted  to  him. 

It  was  supposed  that  Mr.  Ede  had  de- 
stroyed the  agreement  which  had  been  signed 
by  Mr.  Warren.  Mr.  Warren  had  been  ex- 
amined as  a  witness,  and  remembered  pre- 
paring an  agreement,  but  had  no  distinct 
recollection  of  its  having  been  signed,  nor 
was  it  stamped.  In  April  1838,  Ede  gave 
it  to  his  solicitor  to  prepare  a  lease  from, 
but  took  it  away  again  at  the  end  of  three  or 
four  months,  before  any  lease  was  prepared^ 
The  cause  came  on  to  be  heard  before  the 
Master  of  the  Rolls,  in  July  1842,  when  his 
Lordship,  not  considering  the  evidence  re- 
specting the  agreement  to  be  conclusive, 
directed  an  issue,  to  try  whether  the  plain- 
tiff and  Warren  had  signed  such  an  agree- 
ment as  was  alleged  by  the  bill,  with  liberty 
to  indorse  any  special  circumstances  upon 
the  postea. 

The  plaintiff  appealed. 

Mr.  K.  Parker  and  Mr,  Bacon,  in  sup- 
port of  the  appeal,  contended,  that  by  the 
Stamp  Act  of  55  Geo.  3.  c.  1 84.  s.  9,  it  was 
not  incumbent  on  the  plaintiff  to  see  that  the 
agreement  was  stamped  before  it  was  exe- 
cuted ;  that  if  it  was  presented  at  the  Stamp 
Office  within  twenty-one  days  after  the  date 
of  it,  the  Commissioners  were  bound  to 
stamp  it;  that  the  discretion  which  was 
given  to  the  Commissioners  by  the  Stamp  Act 
of  37  Geo.  3.  c.  136.  s.  3,  was  taken  away 
by  the  later  act ;  and  therefore  the  plaintiff 
had  done  nothing  irregular  in  signing  an 
agreement  before  it  was  stamped ;  and  that 
if  the  agreement  was  destroyed  by  Mr.  Ede 
fraudulently,  so  as  to  prevent  it  from  being 
duly  stamped,  this  Court  would  not  allow 
Mr.  Ede,  or  those  who  claimed  under  him, 
to  have  any  advantage  from  that  fraud ; 
that  it  was  clear,  from  the  admissions  in 
the  answer  and  the  evidence,  and  the  acts 
of  the  parties,  that  an  agreement  had  been 
entered  into,  and  the  nature  of  it  was  suffi- 


ciently clear  to  enable  the  Master  to  settle  a 
lease. 

Huddleston  v.  Briscoe,  11  Ves.  583. 

Mestaer  v.  Gillespie,  Ibid.  621. 

Sanson  v.  Rumsey,  2  Vem.  561. 

Sayer  v.  Pierce,  1  Ves.  sen.  233. 

Cookes  V.  HeUier,  Ibid.  234. 

Whitfield  V.  Fausset,  Ibid.  389. 

Cole  V.  Gibson,  Ibid.  503. 

Slatterie  v.  Pooley,  6  Mee.  &  Wels. 
664 ;  s.  c.  10  Law  J.  Rep.  (n.s.) 
Exch.  8. 

Mr.  Wakefield  and  Mr.  HeathfieU,  con- 
tra, dted — 

Hart  V.  Hart,  1  Hare,  1 ;  s.  c.  1 1  Law 

J.  Rep.  (n.s.)  Chanc.  9. 
Rippiner  v.  Wright,  2  B.  &  Aid.  478. 
Bousfield  V.  Godfrey,  5  Bing.  418 ;  s.  c 

7LawJ.Rep.  C.P.  158. 

The  Lord  Chancellor  said,  that  from 
the  evidence,  it  must  be  taken  that  the 
agreement  was  not  stamped,  and  if  it  had 
been  produced  to  the  Court  in  that  state, 
it  could  not  be  received  in  evidence ;  if  the 
contents  could  be  proved,  and  reduced  into 
writing,  or  if  a  copy  could  be  proved,  that 
might  be  stamped.  In  Bousfield  v.  Godfrey 
a  copy  of  a  copy  was  stamped,  and  admitted 
as  evidence.  But  here,  although  it  was 
clear  there  was  some  agreement,  the  terms 
and  conditions  of  it  did  not  appear ;  and  the 
presumption  from  all  the  circumstances  was, 
that  the  agreement  was  never  stamped. 
There  were  not  sufficient  admissions  in  the 
answer  to  enable  the  Court  to  decree  a  spe- 
cific performance,  and  the  plaintiff  had  no 
other  evidence  to  rely  on.  The  bill  must 
therefore  be  dismissed. 

Appeal  and  bill  dismissed,  withottt  costs. 


L.C. 
March  30 


.} 


Ex  parte  Andrews. 


Solicitor^  Taxation  of  BiU  of  Costs — 
Statute  6^7  Vict,  c.  73. 

ff  a  solicitor  has  refused  to  allow  certain 
deeds  to  be  executed  until  his  biU  of  costs 
is  paid,  and  the  bill  is  paid  under  protest^ 
and  the  deeds  executed,  this  may  cotistitute 
such  a  "  special  circumstance  "  as  to  induce 
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the  Court  to  tax  the  hiU  under  the  6  ^  7 
Vict.  c.  73. 

A  petition  for  the  taxation  of  a  hill  of 
costs  set  forth  special  circumstances  sufficient 
in  themselves  to  obtain  an  order  for  taxaUon, 
hut  the  affidavits  in  support  of  it  mentioned 
some  of  the  items  which  were  ejected  to,  all 
of  which  were  explained  hy  the  solicitors  to 
ihe  satisfaction  of  the  Court.  The  petition 
was  dismissed  with  costs, 

A  petition  for  the  taxation  of  a  biU  of 
costs,  which  tuffidently  sets  forth  special 
circumstances  for  taxation,  need  not  men^ 
tion  the  specific  items  which  are  objected 
to. 

This  was  the  petition  of  Mrs.  Andrews, 
praying  for  the  taxation  of  a  bill  of  costs, 
and  that  the  solicitors  might  be  ordered  to 
refund  to  the  petitioner  all  such  sums  of 
money  as  on  such  taxation  should  be  taken 
off  the  bill. 

The  petition  stated,  that  upon  the  mar- 
riage of  the  petitioner  in  1811,  certain  free- 
hold and  leasehold  property  was  vested  in 
two  trustees,  upon  the  trusts  of  her  mar- 
riage settlement;  that  one  of  those  trustees 
died  in  1839,  and  the  other  being  desirous 
of  being  discharged,  indentures  of  release 
and  indemnity,  and  indentures  for  the  ap- 
pointment of  new  trustees,  and  for  vesting 
in  them  the  trust  property,  which  was  of 
several  various  descriptions,  were  prepared 
by  the  solicitors  of  the  retiring  trustee ;  that 
the  solicitors  having  refused  to  allow  the 
retiring  trustee  to  execute  the  deeds  and 
settle  the  business  until  their  bill  of  costs 
was  paid,  the  petitioner  paid  the  bill,  which 
she  now  sought  to  have  taxed.     The  pay- 
ment was  made  in  October  1843,  under  a 
protest  in  writing,  containing  an  intimation 
that  an  order  for  their  taxation  would  be 
applied  for. 

In  an  affidavit  in  support  of  the  petition, 
the  petitioner  complained  of  certain  fees  to 
counsel,  for  settling  the  deeds,  amounting 
to  thirteen  guineas,  and  insisted  that  it  was 
quite  unnecessary  to  lay  the  deeds  before 
counsel ;  and  also  of  a  charge  of  3^.  lOsAl  d. 
for  an  attested  copy  of  the  settlement  for 
the  retiring  trustee ;  and,  thirdly,  of  a  charge 
of  51.  5s.  for  attendances.  The  respondents, 
by  their  affidavits,  explained  the  circum- 
stances under  which  all  these  charges  were 


made,  and  the  reasonableness  of  them.  The 
bill  of  costs  amounted  to  7H.  7s.  9d. 

Mr.  AlUiutt,  in  support  of  the  petition, 
after  referring  to  the  38th  and  41st  sections 
of  the  6  &  7  Vict.  c.  73,  contended,  that 
the  direction  in  these  sections  to  shew  some 
special  circumstances  was  sufficiently  com- 
plied with,  by  stating  that  the  solicitora 
refused  to  allow  the  retiring  trustee  to 
execute  the  deeds  until  the  bill  of  costs  was 
paid. 

Mr.  Bagshawe,  for  the  respondents. — 
The  petition  ought  to  set  forth  the  special 
circumstances  which  call  for  the  interference 
of  the  Court,  to  order  the  taxation. 

[The  Lord  Chancellor  said,  he  thought 
the  statement  in  the  petition  respecting  the 
payment  of  the  bill,  in  consequence  of  a 
reftisal  to  allow  the  deeds  to  be  executed 
without  payment,  amoimted  to  a  special 
circumstance,  within  the  meaning  of  the 
act.] 

The  petition  does  not  specify  any  charges 
in  this  bill  which  are  improper.  The  4l8t 
section  of  the  act  applies  only  to  bills  which 
have  been  paid,  and  the  Master  of  the  Rolls 
has  held,  that  a  petition  must  set  forth  the 
items  which  are  objected  to. 

In  re  Downes,  5  fieav.  425  ;  s.  c.  ante, 

159. 
Massie  v.  Drake,  4  Beav.  433. 
All  the  items  which  are  mentioned  in  the 
affidavit  which  has  been  filed  in  support  of 
the  petition,  have  been  satisfactorily  ex- 
plained. 

The  Lord  Chancellor  said,  that  in 
Massie  v.  Drake,  the  payment  had  been 
made  voluntarily,  and  that  case  did  not 
decide,  that  under  special  circumstances  it 
must  still,  in  all  cases,  be  necessary  to  set 
forth  in  the  petition  the  items  which  are 
objected  to.  In  this  case,  if  the  petitioner 
had  relied  on  the  special  circumstance  alone, 
his  Lordship  would  have  been  disposed  to 
make  the  order ;  but  as  the  petitioner  had 
selected  those  items  which  she  thought 
most  objectionable,  and  as  the  objections  to 
those  items  had  been  explained,  he  thought 
he  ought  not  to  make  the  order. 

Petition  dismissed,  with  costs. 
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THE  LONDON  AND  GREENWICH 
RAILWAY  COMPANY  V.  GOOD- 
CHILD. 

Vendor  and  Purchaser — Title — Costs. 

A  railway  company  having  under  their 
act  the  usual  power  to  sell  surplus  lands, 
with  a  direction  to  offer  them  in  the  first 
instance  to  the  owners  of  the  adjoining  lands, 
entered  into  a  contract  for  sale  to  a  stranger, 
and  then  made  an  offer  of  the  same  lands  to 
the  parties  who  were  entitled  to  the  right 
of  pre-emption,  which  offer  was  declined; 
the  purchaser  refused  to  complete  his  con^ 
tract,  because  the  last-mentioned  offer  had 
not  been  made  prior  to  the  contract  with  him, 
and  the  company  filed  a  bill  to  compel  spe- 
cific performance : — Held,  that  the  objection 
was  a  question  of  conveyance  and  not  of  title, 
and  that  the  purchaser  must  complete  the 
contract;  but  the  Court  refused  to  give  tlte 
plaintiffs  the  costs  of  the  suit. 

This  was  a  bill  filed  by  the  London  and 
Greenwich  Railway  Company  to  compel 
the  specific  performance  by  the  defendant  of 
a  contract  to  purchase  some  hereditaments, 
which  the  company  had  been  required  to 
purchase,  but  which  were  not  wanted  for 
the  purposes  of  their  act. 

By  the  act  by  which  they  were  incorpo- 
rated (3  Will.  4.  c.  46.),  after  reciting  Uiat 
the  company  might  become  seised  of  here- 
ditaments not  wanted  for  the  purposes  of 
the  act,  it  was  enacted  by  the  89th  section, 
"  That  it  should  be  lawful  for  the  said  com- 
pany to  sell,  and  by  any  deed  under  their 
common  seal  to  convey  any  part  of  such 
lands,  tenements,  or  hereditaments,  or  of 
any  estate  or  interest  purchased  by  the  said 
company  in  such  lands,  tenements,  or  here- 
ditaments, or  any  part  thereof,  either  toge- 
ther or  in  parcels,  by  public  auction  or 
private  contract  as  they  should  deem  most 
advantageous,  to  such  persons  as  should  be 
willing  to  contract  for  and  purchase  the 
same,  and  that  such  conveyances  from  the 
said  company  should  be  valid  and  effectual, 
anything  in  the  said  act  contained,  or  any 
other  law,  statute,  or  custom,  to  the  con- 
trary notwithstanding.  Provided  always, 
that  the  said  company,  before  they  should 
dispose  of  any  such  lands,  tenements,  or 
hereditaments,  should  first  offer  to  sell  such 


lands,  tenements,  or  hereditaments  to  the 
person,  or  to  the  persons  successively,  in 
such  order  as  the  said  company  should  deem 
meet,  whose  lands  or  premises  should  imme- 
diately adjoin  the  lands,  tenements,  or  here- 
ditaments so  proposed  to  be  sold ;  the  person 
from  whom  such  lands,  tenements,  or  heredi- 
taments should  have  been  purchased,  if  the 
owner  of  adjoining  lands,  to  be  always  pre- 
ferred, such  persons  being  in  England,  and 
conveniently  found,  and  being  capable  of 
entering  into  a  contract  for  the  purdiase  of 
such  lands,  tenements,  or  hereditaments." 

In  April  1 837,  the  company  caused  cer- 
tain hereditaments  to  be  put  up  for  sale  by 
public  auction,  when  the  defendant  was 
declared  to  be  the  purchaser  of  eight  lots, 
and  the  purchase-money  amounted  alto- 
gether to  3,305/.  The  defendant  liien 
signed  an  agreement  for  the  purchase,  and 
the  purchase  was  to  be  completed  by  die 
12th  of  May  following. 

Upon  the  abstract  of  title  being  examined 
on  behalf  of  the  purchaser,  evidence  was 
required  that  an  offer  of  the  hereditaments 
comprised  in  these  lots  had  been  duly  made 
to  the  owners  of  the  adjoining  lands,  and 
declined  by  them.  It  appeared  that  two 
oidy  of  the  lots  had  been  offered  to  a  Mr. 
Stainton,  upon  whose  lands  these  lots  ad- 
joined, and  that  he  had  declined  to  purchase : 
but  it  was  contended,  on  the  part  of  the 
purchaser,  that  all  the  lots  ought  to  have 
been  offered  to  Mr.  Stainton,  and  also  to 
Queen's  College,  Cambridge,  who  were  the 
owners  of  other  lands  adjoining.  Afiter  some 
discussion  respecting  the  boundaries,  and  in 
order  to  remove  this  objection,  the  company 
made  an  offer  of  the  whole  of  the  heredita- 
ments comprised  in  these  lots,  both  to  Mr. 
Stainton  and  to  Queen's  College;  by  both 
of  whom  the  offers  were  declined,  the  last 
refusal  bemg  made  on  the  11  th  of  September 
1 837.  The  defendant,  however,  stall  refused 
to  complete  the  purchase ;  and  in  July  1838 
this  bill  was  filed. 

In  February  1889  an  order  was  obtained 
on  motion,  that  it  should  j>e  referred  to  the 
Master  to  inquire,  whether  a  good  title  could 
be  made  by  the  plaintiffs,  and  when  such 
title  was  first  shewn. 

In  July  1 839  the  Master  made  his  report, 
and  found  that  a  good  tide,  as  to  the  two 
lots  which  had  been   offered  to  Stamton 
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before  the  contract  with  the  defendant, 
was  shewn  when  the  abstract  was  delivered, 
and  as  to  the  remainder  of  the  lots  on  the 
nth  of  September  1837.  The  defendant 
filed  exceptions  to  the  report,  and  upon  the 
exceptions  coming  on  to  be  heard  before  the 
Vice  Chancellor,  on  the  22nd  of  November 
1841,  his  Honour  sent  a  case  to  the  Court 
of  Queen's  Bench  for  the  opinion  of  the 
Court,  whether,  under  the  enabling  part  of 
the  89th  section,  the  company  could,  on  the 
11th  of  September  1887,  sell  and  convey  to 
the  defendant  the  hereditaments  comprised 
in  the  said  lots. 

The  case  was  argued  before  the  Court  of 
Queen's  Bench  on  the  5th  of  December 
1843,  and  the  Court  gave  a  certificate  in 
favour  of  the  company. 

The  case  was  now  brought  on  again  before 
the  Vice  Chancellor. 

Mr,  Stuart  and  Mr,  Chandless,  in  sup- 
port of  the  exceptions,  insisted,  that  the 
power  of  sale  given  by  the  act  could  only 
be  executed  in  the  manner,  and  subject  to 
all  the  stipulations,  which  the  act  pointed 
out ;  that  until  the  company  had  made  an 
offer  of  their  surplus  lands  to  the  owners  of 
the  adjoining  lands,  they  had  no  authority 
to  sell  them  to  any  other  party ;  and  that 
tiierefore  the  agreement  to  sell  them  to  the 
defendant  was  one  which  they  had  not  at 
the  time  any  power  to  carry  into  execution, 
and  it  ought  not  to  be  held  binding  on  the 
defendant ;  or  if  their  agreement  with  him 
was  valid,  then  the  subsequent  offer  to  the 
owners  of  the  adjoining  lands,  could  not 
be  considered  as  a  band  Me  offer,  so  as  to 
satisfy  the  act,  and  in  wat  view  the  com- 
pany could  not  make  a  good  title,  but  would 
leave  the  defendant  sul^ect  to  the  claims  of 
those  parties  who  had  a  right  of  pre-emption 
under  the  act. 

The  Vice  Chancellor.— This  reference 
to  the  Master,  in  feet,  was  made  by  an 
mterlooutory  order.  An  order  of  that  kind 
having  been  made,  it  is  implied  that  there 
was  nothing  except  the  title  in  dispute,  and 
is  not  the  d^endant  bound  by  that  order  ?  If 
the  case  was,  that  tiiere  was  (using  the  lan- 
guage of  this  Court)  a  sort  of  fraud  in  the 
contract,  so  that  if  it  should  appear  that  the 
company  could  make  a  good  title,  still  there 
was  no  binding  contract  with  Qoodchild,  the 
mder  ought  not  to  have  been  made.  There 
was  quite  sufficient  in  litigation  about  the 
Nbw  Series,  XIII.— Chanc. 


validity  of  the  contract,  to  have  enabled  the 
defendant  to  have  made  the  objection  that  the 
contract  was  tainted  with  fraud.  I  only  make 
the  observation  in  seeking  to  know  how 
matters  stood.  There  is  a  case  of  Flureau 
V.  ThomhiU(l),  which  I  have  understood 
as  settling  the  law,  that  where  a  person,  not 
having  a  good  title,  bond  fide  enters  into  a 
contract  for  sale  of  an  estate,  the  purchaser 
cannot  recover  in  damages ;  but  if  you  put 
him  to  expense,  he  may  recover  them.  But 
the  mere  fact  that  the  party  has  not  at  the 
time  the  estate  whidi  he  contracts  to  convey 
is  not  such  a  misfeasance  as  to  amount 
to  fraud.  And  I  cannot  but  think  that 
this  is  a  case  in  which  the  company  might 
lawfully  file  their  bill  for  the  performance 
of  the  contract,  supposing  they  have  a  good 
title  and  can  convey:  &e  act  only  inter- 
poses a  sort  of  conditional  obstruction  to  the 
conveyance ;  it  does  not  prevent  a  contract. 
[His  Honour  read  the  89th  section.]  There 
is  this  special  provision,  "  before  they  shall 
dispose  of,"  &c.  No  doubt,  this  would  pre- 
vent the  company  from  carrying  this  contract 
into  execution ;  for  dispose  of,  means  convey : 
but  it  will  not  prevent  them  from  contract- 
ing. And  the  point  having  been  expressly  put 
before  the  Queen's  Bench,  I  do  not  think  I 
am  precluded  firom  entertaining  the  opinion 
that  they  might  lawfully  contract,  although 
not  convey.  Therefore  I  think  that,  not- 
withstandmg  the  defect,  when  they  have 
actually  got  rid  of  the  diflSculty  they  might 
enforce  the  contract.  This  is  merely  a 
question  of  conveyance. 

Mr.  Spenee,  Mr.  BetheUy  and  Mr.  TweUs^ 
for  the  company,  contended,  as  to  costs,  that 
as  the  suit  was  rendered  necessary,  by  the 
defendant  setting  up  an  objection  which  the 
Court  considered  groundless,  the  defendant 
ought  to  pay  the  costs  of  the  suit — 
Scoones  v.  Morrell  (2). 

The  Vice  Chancellor.-— This  case  seems 
to  me  to  differ  from  the  common  case  where 
a  person,  supposing  he  has  a  good  title,  and 
really  having  it  in  substance,  contracts  for 
sale,  and  has  not  when  he  first  gives  the 
abstract  a  good  title,  but  ultimately  shews 
it.  If  the  title  is  not  shevrn  to  be  good  till 
after  the  suit  is  begun,  of  course  the  plaintiff 

(1)  2  W.  Black.  1078. 

(2)  1  BeaT.  251. 
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cannot  get  his  costs  until  after  that  time. 
But  here,  from  the  very  act  which  consti- 
tuted the  company,  and  gave  them  the  right 
to  purchase  property,  and  also  to  sell  hy 
express  clause,  and  under  which  act,  without 
the  express  clause,  it  might  be  doubtful 
whether  they  could  sell,  they  must  have 
known,  that  in  April  1 837  they  had  not  done 
that  thing,  the  doing  of  which  was  absolutely 
necessary  to  enable  them  to  convey  at  all, 
and  the  doing  of  which,  when  they  did  it 
after  the  date  of  the  contract,  left  it  uncertain 
whether  they  could  be  able  to  complete  the 
contract  or  not.  Because,  after  they  had 
made  the  offer,  it  might  as  well  have  been 
accepted  as  refused;  and  offering  this  for 
sale  in  April,  with  full  knowledge  of  their 
infirmity,  they  entered  into  a  contract 
with  the  defendant.  They  make  the  con- 
tract absolutely ;  but  it  is  only  by  reason 
of  a  subsequent  and  contingent  event  that 
they  acquire  the  right  to  convey;  and  I 
think  that,  in  common  fairness,  the  pur- 
chaser ought  to  have  been  informed  on 
what  ground  he  stood.  He  was  bound 
to  pay  the  purchase-money  on  the  12th 
of  May  1837.  He  might  have  taken  a 
conveyance  from  the  company,  and  got 
what  title  he  could,  and  then  if  Mr.  Stainton 
and  Queen's  Coll^;e  had  thought  right  to 
dispute  it,  his  conveyance  might  have 
tamed  out  to  be  waste  paper.  I  have  no 
doubt  it  was  innocently  done  on  the  part 
of  the  company,  yet  it  will  be  most  consistent 
with  justice  to  declare  that  there  must  be  a 
decree  for  specific  performance,  but  to  give 
no  costs  up  to  the  present  time. 


} 


GREENWOOD  V,  ROTHWELL. 


M.R. 
Mar.  14. 

Production  of  Deeds,  S^c, — Practice — 
Notice — Mortgage. 

In  1799,  A.  executed  a  mortgage  of  his 
estate,  by  demise  thereof  for  a  term  of 
1,000  years,  for  securing  400L  and  interest. 
A.  afterwards  made  his  will,  dated  in  1811, 
devised  the  same  estate  to  J,  O.  for  life, 
with  remainder  to  all  and  every  the  issue  of 
J.  G,  share  and  share  alike;  and  died  in 
1812.  After  the  death  of  A,  and  about  the 
year  1823,  /.  O,  together  with  the  executors 
and  trustees  named  in  his  will,  sold  and  con^ 
veyed  the  mortgaged  premises  to  A.  T.  abso- 


luteUf,  A.  T.  laid  out  a  large  sum  of  money 
on  the  premises,  in  erecting  a  mill  and  other 
buildings,  and  afterwards  mortgaged  the 
same  for  3,OO0Z.  to  W.  R,  to  whose  trustee 
the  term  of  1 ,000  years  was  assigned.  W.  R, 
had,  by  means  of  recitals  contained  in  the 
deeds  in  his  possession,  constructive  notice 
of  the  title  of  the  plaintiffs,  the  issue  of  J.  G. 
under  A*s  will,  but  he  claimed  to  be  paid  not 
only  the  original  mortgage  sum  of  400^.  and 
interest,  but  also  the  amount  expended  on  the 
premises,  before  he  could  be  required  to  pro- 
duce  the  deeds  relating  to  the  same.  On  mo^ 
tion,  for  production  of  the  deeds,  in  W.  R.'s 
possession,  relating  to  the  premises,  it  was 
held,  that  he  was  not  bound  to  produce  them 
for  the  plaintiffs*  inspection. 

The  plaintifBi  moved,  in  this  case,  for  the 
production  of  certain  deeds,  documents  and 
writings,  admitted  by  the  defendant,  William 
Rothwell,  by  his  answer,  to  be  in  his  posses- 
sion. 

The  object  of  the  bill  was  to  have  it 
declared  that  the  defendant,  E.  N.  Alex- 
ander, was  a  trustee  for  the  plaintifi&,  of  a 
term  of  1,000  years,  vested  in  him,  subject 
to  such  charge  as  the  defendant  Rothwell, 
or  any  of  the  other  defendants,  might  be 
entitled  to,  in  respect  of  a  sum  of  4001.  due 
on  mortgage  of  the  hereditaments  therein 
mentioned,  or  any  interest  thereon ;  and  that 
£.  N.  Alexander  might  be  ordered  to  as- 
sign the  term  to  the  plainti£&,  on  payment 
by  them  of  what  should  be  found  due  in 
respect  of  such  mortgage  security,  and  to 
have  other  consequential  relief. 

The  defendant  Rothwell,  in  his  answer, 
admitted  the  seisin  of  the  testator  John 
Mitchell,  at  the  date  of  his  will,  of  the  he- 
reditaments described  in  the  bill,  subject  to 
a  mortgage,  by  demise,  dated  the  4th  of 
February  1799,  for  a  term  of  1,000  years, 
to  Duckett  and  others,  commencing  on  that 
day,  for  securing  the  sum  of  400^.  and 
interest.  The  testator,  by  his  will,  dated 
the  6th  of  September  1811,  after  directing 
all  his  just  debts,  funeral  expenses,  and  the 
legacies  therein  bequeathed,  to  be  paid  by 
his  trustees  and  executors,  Joseph  Grreen- 
wood  and  James  Northorp,  out  of  his  real 
and  penonal  estate,  and  devising  all  his 
lands  and  tenements  whatsoever  to  the 
same  persons,  for  and  during  the  term  of 
1,000  years,  upon  trust,  out  of  the  rents 
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thereof,  to  keep  the  premises  in  tenantable 
repair,  and  to  pay  the  interest  due  on  the 
mortgage  security  of  the  4th  of  February 
1799,  gave  and  devised  unto  Jonas  Green- 
wood sJl  his  lands  and  tenements  in  Clayton, 
for  and  during  his  natural  life ;  and  after 
his  decease  the  testator  gave  the  same  pre- 
mises unto  all  and  every  the  issue  of  the 
body  of  the  said  Jonas  Greenwood,  share 
and  share  alike,  as  tenants  in  common,  and 
to  the  heirs  of  such  issue.  The  testator  died 
very  shortly  after  the  date  of  his  will.  Jonas 
Grieenwood  died  in  1840,  whereupon  the 
plaintiffs,  his  children,  became,  as  they  al- 
leged, entitled,  under  the  will,  to  the  premises 
in  question,  subject  to  the  mortgage  security 
of  the  4th  of  February  1799.  By  an  in- 
denture, dated  the  5th  of  March  1812,  sub- 
sequently to  the  testator's  death,  Duckett 
and  others,  together  with  Joseph  Green- 
wood and  J.  Northorp,  as  the  executors  and 
trustees  of  the  will,  in  consideration  of  400{. 
advanced  to  Duckett  and  others  at  the 
request  of  Joseph  Greenwood  and  James 
Northorp,  by  Mann,  and  1 44Z.  by  him  paid 
to  J.  Greenwood  and  James  Northorp, 
assigned  the  mortgaged  premises  to  Mann, 
for  the  residue  of  the  mortgage  term 
of  1,000  years,  for  securing  the  sum  of 
550/.,  and  interest  thereon.  Afterwards 
by  indentures  of  lease  and  release,  dated 
the  13th  and  14th  of  March  1823,  in  the 
latter  of  which  were  recited  the  testator's 
will,  the  last-mentioned  mortgage  security, 
and  that  Jonas  Greenwood,  party  thereto, 
had  contracted  with  Abraham  Tempest  for 
the  absolute  sale  and  conveyance  to  him 
and  his  heirs  of  the  inheritance  in  possession 
of  the  mortgaged  premises,  for  the  price  of 
400/.  to  be  paid  to  Mann,  the  mortgagee 
thereof,  in  consideration  of  400Z.  paid  by 
Abraham  Tempest  to  Mann,  at  the  request 
of  Jonas  Greenwood,  and  the  said  testator's 
executors  and  trustees,  the  premises  were 
conveyed  by  Jonas  Greenwood,  and  ratified 
and  confirmed  by  the  executors  and  trustees 
of  the  testator,  to  Abraham  Tempest  and 
his  heirs ;  and  for  the  better  assuring  the 
premises,  and  barring  all  estates  tail  therein, 
and  extinguishing  all  title  to  dower  therein 
of  the  wife  of  Jonas  Greenwood,  he  cove- 
nanted to  levy  a  fine,  and  for  title  and  further 
assurance  in  the  ordinary  way  ;  and  by  the 
same  indenture  of  release  the  residue  of  the 
term  of  1,000  years  was  assigned  by  Mann 


to  Isaac  Tempest,  in  trust  for  Abraham 
Tempest,  and  his  heirs  and  assigns,  and 
very  shortly  afterwards  such  fine  was  ac- 
cordingly levied.  By  indentures  of  lease 
and  release  and  assignment,  dated  the  13th 
and  14th  of  July  1826,  and  made  between 
Abraham  Tempest,  of  the  first  part,  Isaac 
Tempest,  of  the  second  part,  Messrs. 
Rawson  and  Co.,  bankers,  of  the  third  part, 
Jonas  Patchett,  of  the  fourth  part,  the 
premises,  with  the  buildings  and  improve- 
ments thereon,  were  conveyed  absolutely  to 
Messrs.  Rawson,  by  way  of  mortgage,  for 
securing  monies  due  to  them  on  a  banking 
account;  and  Isaac  Tempest  thereby  as- 
signed to  J.  Patchett  the  premises  for  the 
residue  of  the  mortgage  term  of  1,000  years. 
By  indentures  of  lease  and  release  and 
assignment,  dated  the  20th  and  2 1st  of 
December  1835,  and  to  which  Messrs. 
Rawson,  as  the  surviving  partners  and 
bankers,  Abraham  Tempest,  the  defendant 
William  Rothwell,  and  J.  Patchett  were 
parties,  after  reciting,  amongst  other  things, 
in  the  release,  the  last-mentioned  mort- 
gage, Messrs.  Rawson,  in  consideration  of 
794/.  14:8,  5(/.,  due  to  them  from  Abraham 
Tempest,  and  of  2,205/.  58,  7d.  to  Abraham 
Tempest  paid  by  defendant  Rothwell,  the 
premises,  together  with  the  other  buildings 
and  improvements  therein,  were  conveyed 
to  the  defendant  Rothwell  and  his  heirs, 
subject  to  redemption  on  payment  of  the  sum 
of  3,000/.  and  interest,  and  by  the  same  in- 
denture the  premises  were  assigned  for  the 
residue  of  the  term  of  1,000  years  to  E.  N. 
Alexander,  in  trust,  for  the  defendant  Roth- 
well, who,  by  his  answer,  stated  his  belief 
that  the  sum  of  400/.,  the  consideration  for 
the  conveyances  to  Abraham  Tempest,  was 
at  the  date  thereof  a  fuU  consideration  for 
the  value  thereof;  and  that  Abraham  Tem- 
pest appeared  to  have  been  a  bond  fide  pur- 
chaser, and  that  the  sale  of  the  premises 
appeared  to  have  been  made  bond  fide^  and 
as  a  means  of  payment  of  the  testator's 
debts,  and  was  valid  under  and  by  virtue  of 
the  trusts  contained  in  the  testator's  will. 

The  defendant  Rothwell,  by  his  answer, 
also  claimed  to  be  a  mortgagee  of  the  pre- 
mises, and  as  such  a  purchaser  for  valuable 
consideration,  without  notice  of  the  title  of 
the  plaintiffs  (if  any  they  had),  and  claimed  to 
have  the  full  benefit  of  the  prior  legal  estate, 
overriding  the  title  of  any  of  the  plaintiffs, 
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vested  in  £.  N.  Alexander  by  means  of  the 
term  of  1,000  years;  the  answer  insisted 
that  the  title  deeds,  set  out  in  the  sche- 
dule, and  hearing  date  subsequently  to  the 
will  of  the  testator,  ought  not  to  be  produced 
by  him,  until  the  plaintiffs  should  have 
established  their  right  of  redemption  to  the 
premises,  the  same  being  the  defendant's 
muniments  of  title  to  his  mortgage.  The 
schedule  to  the  answer  set  forth  {inter  alia) 
the  several  deeds  and  documents  herein- 
before mentioned. 

Mr.  O.  Turner  and  Mr.  T.  Turner,  in 
support  of  the  motion. — ^The  plaintiffs  do 
not  seek  the  production  of  the  deeds  for  the 
purpose  of  picking  a  hole  in  the  defendant's 
title,  for  the  deeds,  on  the  £ace  of  them,  as 
set  forth  in  the  defendant's  answer,  prove 
constructive  notice  to  the  defendant  of  the 
plaintiffs'  title ;  and  the  cases  of  Hardman  v. 
Ellame9  (1),  and  BoUon  v.  the  Corporation 
of  Liverpool  (2\  have  no  application  to  the 
present  case,  the  documents  in  those  cases 
being  expressly  taken  to  constitute  the 
defendant's  title,  and  in  no  way  tended  to 
make  out  or  support  the  title  of  the  plain- 
tiffs. If  the  defendant  is  a  mortgagee,  with 
notice  of  the  plaintiffs'  title,  which  he  must 
be  taken  to  be,  according  to  the  statements 
contained  in  his  answer,  no  question  remains 
to  be  tried  between  the  parties  at  the  hear- 
ing ;  and  as  the  plaintiffs  offer  at  once  to 
pay  the  defendant  the  amount  due  to  him 
in  respect  of  the  original  mortgage,  he  ought 
to  be  compelled  to  produce  the  deeds,  con- 
taining as  they  do  recitals  evidencing  the 
plaintiffs'  title  to  the  equity  of  redemption. 
Again,  the  plaintiffs  in  their  bill  state  the 
defendant's  title,  and  thereby  render  it  un- 
necessary for  him  to  enter  into  any  evidence 
in  the  cause. 

Mr.  Roufell,  for  the  defendant  Roth- 
well. — The  term  of  1,000  years  is  still  out- 
standing in  a  trustee  for  the  defendant,  and 
has  passed  to  the  defendant  for  valuable 
consideration;  but  whatever  may  be  the 
plaintiffs'  title,  they  cannot  have  production 
of  the  deeds  in  question,  without  previously 
redeeming  the  term,  and  paying  off  the 
principal  sum  and  interest  secured  by  it; 
the  deifendant,  moreover,  claims  to  be  paid  a 

(1)  2  Myl.  &  K.  732 ;  s.c.  4  Law  J.  Rep.  (n.8.) 
Cbanc.  181. 

(2)  1  MyL  &  K.  88;  ■.  c.  1  Uw  J.  Rep.  (w.s.) 


sum  of  3,0002.  and  upwards,  the  amount  of 
monies  laid  out  in  lasting  improvements; 
and  as  he  claims  under  persons  who,  as  the 
defendant  alleges,  had  no  actual  notice  of 
the  plaintiffs'  title,  the  defendant  insists  on 
his  right  to  retain  the  estate  till  he  is  satis- 
fied the  whole  amount  due  to  him  in  respect 
of  such  expenditure.  The  documents  men- 
tioned in  the  schedule  to  the  answer,  con- 
sisting of  valuations,  &c.,  the  defendant 
does  not  object  to  produce  for  the  plamtifis' 
inspection — Sparke  v.  Montrum  (3). 

The  Master  of  the  Rolls  said  he  was 
afraid  he  could  not  giant  the  motion  as 
respected  the  title  deeds ;  the  sum  of  400/. 
still  remained  due,  unless  it  had  been  paid 
off,  which  the  Court  could  not  assume  to  be 
the  faict ;  and  the  question  was,  whether  the 
mortgagee  was  entitled  to  hold  the  deeds  as 
a  security  for  any  siun,  in  addition  to  die 
principal  sum  of  4002. ,  and  interest  thereon. 
The  bill  stated  the  several  instruments  in 
question,  and  the  defendant  admitted  his  pos- 
session of  them.  If  so,  he  could  not  truly 
allege  he  had  not  had  notice  of  the  &cts 
stated  in  such  instruments.  It  would  be 
convenient  to  have  the  documents  in  ques- 
tion produced,  but  the  rules  of  the  Court 
for  the  present  prevented  them  firom  being 
ordered  to  be  produced,  and  mattezs  must 
remain  as  they  were  until  the  hearing,  when 
an  inquiry  on  the  subject,  that  would  prove 
satis&ctory,  might  be  directed  to  the  Master. 


K.Bruce,  V.C.I 
March  19. 29.}    ^aguett  «.  meux. 

Baron  and  Feme — Restraint  on  Aniidpa- 
tion — Separate  Use — Devise — Construction. 

A  restraint  against  anOdpiUion  in  ^ffifl 
of  real  estate  to  a  married  tooman  w  feet 
for  her  separate  use,  held  to  be  vaUd. 

A  freehold  house  was  settled  on  a  ntartied 
woman,  in  fee,  for  her  separate  use,  but  so 
that  she  should  not  "  sell,  mortgage,  charge, 
or  incumber  it."  A  lease  was  granted  bg 
her  of  this  house  to  J.  E,  in  trust  for  the 
husband,  for  thirtg^one  gears,  at  a  verg  low 
rent,  pagable  to  the  husband  and  wife,  and 
the  survivor  of  them,  and  the  heirs  and 

(8)  1  You.  &  Col.  108. 
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assigns  of  the  wfe^  and  J,  E.  did  not  enter 
kUo  any  covenants : — Held,  that  this  lease 
was  invalid,  as  being  an  incumbrance  on  the 
property* 

Devise  of  a  freehold  estate  to  a  married 
woman,  in  fee,  followed  by  a  declaration 
"  that  she  should  not  seU,  mortgage,  charge, 
or  incumber  the  estate,  and  that  she  should 
have,  receive,  and  take,  such  estate  for  her 
own  sole  and  separate  use,  benefit,  and  dis^ 
posal,  and  have  the  management  thereof 
independent  of  her  husband,  and  the  same 
should  not  be  liable  to  his  debts,  controul,  or 
intermeddling :" — Held,  that  the  estate  was 
effectually  settled  on  her,  in  fee,  for  her  sepa* 
rate  use,  but  witlumt  power  to  sell,  mortgage, 
charge,  or  incumber  it,  during  the  coverture, 

William  Warren,  by  his  will,  dated  the 
Ist  of  September  1828,  made  the  following 
devise: — "I  give  and  devise  unto  my 
daughter,  Alice  Baggett,  the  wife  of  William 
Baggett,  the  younger,  tallow-chandler,  all 
that  my  freehold  estate,  situate  and  being 
on  the  west  side  of  Great  Windmill  Street, 
in  the  parish  of  St.  James,  Westminster, 
with  the  appurtenances,  consisting  of  the 
premises  caJOied  the  Bull  Yard,  in  tibe  occu- 
pation of  Mr.  R.  Newman,  and  three  houses 
in  Great  Windmill  Street,  aforesaid,  being 
No,  42,  in  the  occupation  of  J.  Brodie,  Esq. ; 
No.  43,  in  the  occupation  of  Mr.  Bashville, 
and  known  by  the  name  of  the  Bull  public- 
house;  and  No.  44,  in  the  occupation  of 
Mr.  Brandwick,  to  hold  the  same  unto  my 
said  daughter  Alice  Baggett  and  her  heirs 
for  ever." 

The  testator  then  devised  other  real  estate 
to  other  married  daughters  in  £se.  He  then 
gave  the  residue  of  Ms  personal  estate  to  be 
divided  among  all  his  children,  sons  and 
daughters.  The  residuary  bequest  was  fol- 
lowed by  this  clause: — "I  direct  that  the 
shares  of  my  daughters  shall  be  paid  into 
their  own  proper  hands,  for  their  own  sole 
and  separate  use  respectively ;  and  I  order 
and  direct  that  the  respective  receipts  of  my 
said  daughters,  signed  by  them  alone,  shall 
be  good  and  sufficient  discharges  to  my  said 
executors,  for  their  said  respective  shares." 
The  will  then  proceeded  as  follows :-— "  And 
it  is  my  will,  and  I  hereby  declare  that 
neither  of  my  said  daughters  shall  sell, 
mortgage,  charge,  or  incumber  the  estate  or 
property  by  me  given,  devised,  and  be- 


queathed to  them,  and  that  my  said  daughters 
shall  have,  receive,  and  take  such  estate  and 
property,  each  of  them,  for  their  own  sole 
and  separate  use,  benefit  and  disposal,  and 
have  the  sole  management  thereof,  inde- 
pendent of  their  husbands  for  the  time 
being ;  and  that  the  same  or  any  part 
thereof  or  the  rents,  dividends,  or  yeariy 
proceeds  thereof,  or  any  part  thereof,  shall 
not  be  subject  or  liable  to  the  debts,  con- 
troul, or  intermeddling  of  their  husbands, 
for  the  time  being ;  and  that  the  respective 
receipts  of  my  said  daughters  alone,  signed 
by  them  with  their  hands,  shall  from  time 
to  time  be  a  good  and  sufficient  discharge 
for  the  said  rents  and  dividends,  interest,  or 
yearly  produce  and  monies,  hereby  given, 
devised,  and  bequeathed  to  them  respec* 
tively,  to  the  parties  paying  the  same  ;  and 
that  the  said  estates  and  property  shall  go 
to  such  child  or  children,  or  other  person  or 
persons,  in  such  shares  or  manner  as  they 
my  said  daughters  shall,  by  their  respective 
last  wills  and  testaments,  give,  order  or  ap- 
point the  same." 

The  testator  died  in  1828. 

The  Bull  public-house,  part  of  the  pro- 
perty devised  to  Mrs.  Baggett  by  the  will 
of  her  father,  was  at  the  testator's  death 
under  lease,  at  the  rent  of  60L  a-year,  for 
a  term  ending  in  1847.  This  lease  was, 
in  1837,  assigned  to  Mr.  Baggett. 

By  an  indenture  dated  the  1 1th  of  June 
1840,  duly  acknowledged  by  Mrs.  Baggett, 
William  Baggett  and  Alice  his  wife  demised 
the  Bull  public-house  to  John  Evans,  his 
executors,  administrators,  and  assigns ;  ne- 
vertheless, in  trust  for  William  Baggett,  his 
executors,  administrators,  and  assigns,  for 
thirty-one  years,  at  the  rent  of  60^.,  payable 
to  William  Baggett  and  Alice  his  wife,  and 
the  survivor  of  them,  and  the  heirs  and 
assigns  of  the  wife.  No  covenants  were  in 
this  deed  entered  into  by  Evans. 

This  deed  was  deposited  by  William  Bag- 
gett with  Messrs.  Meux  &  Co.,  as  a  secu- 
rity for  6002.  advanced  by  them  to  him, 
and  a  memorandum  of  deposit,  dated  the 
16th  of  June  1840,  was  executed  by  Mr. 
Baggett. 

The  bill,  which  was  filed  by  Mrs.  Baggett 
against  her  husband,  Mr.  Evans,  the  trus- 
tee, and  Messrs.  Meux  &  Co.,  prayed  that, 
on  the  ground  of  the  plaintiff  having  been 
restrained  from  anticipation  by  the  will  of 


Digitized  by 


Google 


230 


COURTS  OF  CHANCERY  : 


the  testator,  the  lease  to  Mr.  Evans  might 
be  declared  to  be  void,  and  delivered  up  to 
be  cancelled. 

It  appeared  from  the  answers  of  the  de- 
fendants, Messrs.  Meux  &  Co.,  and  the 
evidence  in  the  cause,  that  Mr.  Baggett, 
shortly  before  June  1 840,  required  a  loan  of 
6002. ;  and  that  the  lease  was  prepared  and 
executed  for  the  purpose  of  forming  a  secu- 
rity for  the  loan,  and  of  being  deposited 
with  Messrs.  Meux  &  Co.  It  appeared, 
also,  that  the  public-house  had  in  1841 
been  underlet  for  three  years,  at  the  rent  of 
91/.  The  title  to  the  public-house,  and 
the  terms  of  the  will  of  Mr.  Warren,  were 
admitted  to  be  known  to  the  defendants, 
Messrs.  Meux  &  Co.,  at  the  time  of  the 
deposit. 

Mr,  Swanston  and  Mr,  Busk,  for  the 
plaintiff,  cited 

Bennet  v.  Davis,  2  P.  Wms.  816. 

Morgan  v.  Morgan,  5  Madd.  408. 

Jackson  V.  Hobhouse,  2  Mer.  483. 

TvlleU  V.  Armstrong,  4  Myl.  &  Cr.  393  ; 
s.c.  9  Law  J.  Rep.  (n.s.)  Chanc.  48. 

Moore  v.  Moore,  ante,  124. 
Mr,  Russell  and  Mr.  Freeling,  for  Messrs. 
Meux  &  Co. — ^A  clause  against  anticipa- 
tion certainly  attaches  to  a  gift  of  property 
for  the  separate  use  of  a  married  woman  for 
her  life.  This  is,  however,  not  the  case 
here.  This  is  a  gift  to  Mrs.  Raggett  in 
fee,  followed  by  a  restraint  on  anticipation, 
and  such  a  clause,  following  an  estate  in 
fee,  whether  given  to  a  married  woman  or 
a  person  sui  juris,  is  void.  The  clause  against 
anticipation  has  no  connexion  with  that 
giving  the  property  to  her  separate  use; 
for  in  that  clause  the  testator  has  said  the 
property  shall  be  at  her  "disposal."  But, 
even  if  the  clause  restraining  anticipation 
is  legal,  Mrs.  Baggett  has  the  power  of 
granting  leases,  and  the  lease  in  question 
is  no  violation  of  the  restraint  imposed  by 
the  testator. 

Bradley  v.  Peixoto,  3  Ves.  324. 

Barrymore  v.  Ellis,  8  Sim.  1. 

Brown  v.  Bamford,  11  Sim.  127 ;  s^  c. 
11  Law  J.  Rep.  (n.s.)  Chanc.  385, 
were  cited. 

Knight  Bruce,  V.C. — How,  upon  tiie 
authorities,  including  Jackson  v.  Hobhouse, 
or  upon  the  ordinary  principle  of  this  Court 
protecting  purchasers  for  valuable  consi- 


deration without  notice,  this  cause  would 
have  stood,  if  Mr.  Warren's  will  had  been 
concealed,  or  actual  fraud  of  any  kind  had 
been  alleged  and  proved  against  the  plain- 
tiff, it  is  unnecessary  to  consider,  for  there 
is  no  such  issue.  I  am  of  opinion,  that  die 
defendant  Evans  and  all  the  other  parties 
to  the  transaction  in  question,  which  took 
place  in  June  1840,  had  in  and  tiurough- 
out  those  transactions,  from  the  beginning, 
complete  notice  of  the  will,  and  complete 
notice  that  the  plaintiff's  tide  was  under  it. 
The  main  question  argued  has  been,  and 
the  main  question  for  decision  is,  whether, 
according  to  the  true  construction  of  the 
will,  the  lease  of  the  11th  of  June  1840  is 
sustainable  as  against  her.  It  appears 
from  the  will,  that  the  testator's  daughters, 
including  the  plaintiff,  were  under  coverture 
at  the  time  when  it  was  made,  and  that 
tiie  plaintiff  was  then  the  wife  of  her  present 
husband,  The  defendants,  Messrs.  Meux 
&  Co.,  by  their  counsel,  have  aigued,  that 
had  the  direction  in  the  will  ended  with 
the  words  "  and  I  hereby  declare  that  nei- 
ther of  my  said  daughters  shall  sell,  mort- 
gage, charge,  or  incumber  the  estates  or 
property  by  me  given,  devised,  or  bequeathed 
to  tiiem,"  the  prohibition  would  have  been, 
as  to  the  property  in  question  in  this  suit, 
void.  That  is  so :  the  plaintiff  would  not 
then  have  had  it  to  her  separate  use.  But 
they  have  also  contended,  that  the  prohibi- 
tion is  unavailing,  even  as  the  will  stands, 
on  the  ground  that  the  words  have  no 
substantial  connexion  with  the  provision 
following  them,  by  which  the  daughters' 
interests  are  made  or  declared  to  be  inde- 
pendent of  their  husbands ;  and  they  have 
also  argued  that  such  a  clause  against  alien- 
ation is,  as  to  the  plaintiff,  inconsistent 
with  the  absolute  gift  made  by  the  will  of 
the  property  in  question  to  her,  and  not 
more  effectual  in  her  case  than  it  would  be 
had  the  devisee  been  a  man  or  never  mar- 
ried. To  these  arguments  I  find  myself 
unable  to  accede.  The  prohibition  against 
"selling,  mortgaging,  charging,  or  in- 
cumbering" is  immediately  followed  by  a 
provision,  forming  in  truth  part  of  the 
same  sentence  or  clause  with  the  prohibi- 
tion, and  declaring  "that  tiie  daughters 
shall  have,  receive,  and  take  such  estates 
and  property,  each  of  them,  for  their  own 
sole,  separate  and  respective  use,  benefit, 
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and  disposal ;  and  have  the  sole  manage- 
ment thereof,  independent  of  their  hushands 
for  the  timeheing."  I  do  not  perceive  any 
suflBcient  reason  for  not  construing  these 
two  nnseparated  parts  of  the  same  sentence 
or  clause  in  association  or  connexion  toge- 
ther, or  for  attributing  any  degree  of  im- 
portance to  the  order  of  precedence  between 
them.  The  question  is,  what  is  the  inten- 
tion to  be  reasonably  collected  from  the 
whole  ?  The  testator  says,  "  I  hereby  de- 
clare that  neither  of  my  said  daughters  shall 
sell,  mortgage,  charge,  or  incumber  the 
estates  or  property  by  me  given,  devised, 
and  bequeathed.  The  gift  of  the  estate  in 
question  to  the  plaintiff,  one  of  those  daugh- 
ters, is  composed,  not  more  of  the  mere 
devise  of  it  to  her  in  fee  which  precedes, 
than  of  the  provision  that  she  shall  have  it 
for  her  separate  use,  independent  of  her 
husband,  which  immediately  follows  that 
prohibitory  declaration.  Neither  the  ex- 
tension of  that  declaration,  if  it  does  extend, 
both  to  her  share  of  the  residue  given  to 
her  separate  use  by  an  earlier  part  of  the 
will,  and  to  the  estate  now  in  dispute,  nor 
its  efficacy  or  inefficacy  as  to  her  share  of 
the  residue  directed  to  be  paid  into  her 
hands,  is,  in  my  opinion,  material  to  the 
question  before  me ;  it  being  plain,  in  my 
jadgment,  on  the  whole  will,  that  the  pro- 
hibition was  meant  to  apply,  and  ought  to 
be  read  as  applying  to  her  separate  interest 
in  the  real  estate  devised  to  her  as  real 
estate.  But  it  is,  as  I  have  said,  contended 
against  her,  that  the  prohibition  is  void  or 
ineffectual,  as  to  this  property,  on  the  ground 
of  her  absolute  interest  in  it, — a  distinction 
being  argued  to  exist  between  such  a  case, 
and  the  case  of  a  mere  life  annuity  or  life 
interest.  It  must,  however,  be  remembered 
that  in  the  language,  whether  of  Lord 
Eldon,  or  of  Lord  Thurlow  used  by  him 
in  Jackson  v.  Hohhause,  **  A  feme  coverie^ 
having  power  to  alien,  is  a  mere  creature  of 
equity,  to  the  extent  to  which  the  settle- 
ment constitutes  her  &feme  sole,  and  no  fur- 
ther;*' and  that  Lord  Cottenham,  in  Tullett 
V.  Armstrong,  says — [His  Honour  here  read 
part  of  Lord  Cottenham's  judgment,  from 
"  when  once  it  was  established*'  to  **  bear 
equally  upon  the  other,"  9  Law  J,  Rep, 
(k.8.)  Chanc.  42  &  48 ;  4  Myl.  ^  Cr.  393, 
394.]  Again,  in  the  same  case,  Lord  Cot- 
tenham  says — [His  Honour  here   read  a 


subsequent  part,  beginning  with  ''  when  this 
Court  first  established  the  separate  estate," 
&c.  9  Law  J.  Rep.  (n.  s.)  Chanc.  47  &  48  ; 
and  4  Myl.  ^  Cr.  405.] 

Now,  it  being  clear,  and  admitted  on  all 
hands,  that,  wi&  respect  to  a  life  interest 
given  to  a  married  woman  for  her  separate 
use,  she  may  be  effectually  restrained  from 
doing,  during  her  coverture,  any  act  of 
alienation,  total  or  partial,  without  any  clause 
of  forfeiture,  and  without  any  limitation  over, 
taking  effect  on  such  an  act ;  it  being  clear, 
as  I  apprehend,  that  a  clause  prohibiting 
alienation  or  anticipation  by  a  married  woman 
of  her  separate  estate,  where  there  is  no  such 
provision  of  forfeiture  or  limitation  over, 
(however  the  prohibition  may  be  expressed, 
whether  in  terms  confining  it  to  a  period  of 
coverture,  or  in  terms  general  and  undefined, 
or  in  terms  distinctly  expressing  a  period 
beyond,  as  well  as  during  coverture)  has  by 
law  validity  allowed  to  it  as  to  a  life  interest 
at  least ;  but  that  its  validity  is  by  the  same 
law,  not  permitted  to  extend  to  a  period  be- 
yond coverture — ^that  is,  the  law  preventing 
the  restriction  from  operation  or  effect  as  to 
any  act  done  when  coverture  does  not  exist : 
I  am  at  a  loss  to  discover  any  sufficient 
reason,  why  that  which  holds  good  as  to  a 
life  interest  should  not  hold  equally  good  as 
to  an  absolute  estate.  Why  should  &ere  be 
any  difference  ?  That,  during  the  existence 
of  a  life  estate  in  land,  the  reversion  or  re- 
mainder expectant  on  it  should  be  so  limited 
as  to  be  for  the  whole  period  in  contingency, 
is  neither  illegal  nor  unusual.  Considering 
what  the  rules  are,  which  all  the  counsel  join, 
and  in  my  opinion  correctly  join,  in  admitting 
as  established  with  regard  to  the  rights  and 
powers  of  married  women  with  reference  to 
their  property,  there  is  not  anything  more 
anomfdous  or  more  at  variance  with  general 
principles  than  these  rules.  Not  entirely 
consistent  with  these  principles  is  it  to  hold, 
as  I  do  hold,  that  real  estate  may  be  well 
devised  to  a  married  woman  in  fee  simple, 
for  her  separate  use,  but  in  such  a  manner 
as  to  disable  her  during  her  coverture  from 
selling,  mortgaging,charging,  or  incumbering 
her  interest  in  it  by  any  act  inter  vivoSf  or, 
at  least,  from  making  any  sale,  mortgage,  or 
incumbrance  to  take  effect  against  it  during 
her  life,  or  during  her  coverture.  That,  in 
my  opinion,  is  the  case  here.  The  clause 
enabling  the  plaintiff  expressly  to  make  a 
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will,  which,  by  the  way,  is  not  without  ope- 
ration, for  it  may  enable  her  to  affect  the 
legal  estate,  does  not  I  conceive  make  any 
difference  for  the  present  purpose.  Subject 
or  not  subject  to  the  lease  in  question  the 
property  is  devisable  by  her,  and,  if  she 
shall  become  a  widow,  it  will  then  become 
absolutely  at  her  disposal  by  any  act  inter 
vivoi,  or  by  devise.  I  think  that  it  has  not 
hitherto  been  at  her  disposal  by  any  act 
inter  vivos. 

I  am  reminded  by  the  word  "  disposal," 
of  an  argument  at  the  bar,  which  was  founded 
on  this  expression  in  Mr.  Warren's  will.  It 
was  more  than  once  mentioned,  but  it  was 
not  used  by  him  in  the  sense  in  which  I  have 
used  it.  I  think  he  used  it,  and  correctly, 
in  the  sense  of  regulating,  ordering,  conduct- 
ing, and  government ;  meaning  by  it  little, 
if  anything,  more  than  he  afterwards  de- 
scribed by  the  word  ''management."  It 
would,  as  I  conceive,  be  erroneous  and  un- 
reasonable to  construe  it  in  a  manner  con- 
tradictory to  the  prohibition  of  any  sale, 
mortgage,  charge,  or  incumbrance,  contained 
in  the  same  sentence  or  clause.  Is  then  the 
title  alleged  against  the  plaintiff  by  Messrs. 
Meux  &  Co.,  claiming  through  her  husband, 
under  the  deed  of  the  1 1th  of  June  1840,  a 
title  founded  on  a  sale,  mortgage,  charge,  or 
incumtomoe  by  her?  Was  the  deed  an 
act  of  that  nature  on  her  part?  I  think 
that  these  questions  oj  this  question  must 
be  answered  in  the  affirmative.  Substan- 
tially, the  sole  view,  the  single  object  of  the 
transaction  was  to  create  a  security  to  Messrs. 
Meux  &  Co.  for  money  lent,  or  to  be  lent, 
by  them.  The  dates  of  the  several  instru- 
ments of  June  1840,  the  pleadings,  and  the 
evidence  plainly  shew  it. —-[His  Honour 
then  read  some  parts  of  the  answers  and 
evidence  as  to  this  point,  and  commented  on 
the  form  of  the  lease,  and  the  amount  of  the 
rent  reserved  by  it.]-^Mu»t  not  such  a  lease 
as  this,  under  the  circumstances  belonging 
to  it,  whether  those  circumstances  are  con- 
sidered as  including  or  not  including  the  act 
or  intention  of  making  it  a  security  to  Meux 
&  Co.,  be  considered,  according  to  a  just  and 
rational  interpretation  of  the  testator's  words 
applied  to  such  a  subject,  if  not  a  sale  or 
charge,  at  least  as  an  incumbrance  ?  Upon 
reflection,  I  do  not  doubt  it ;  and  I  must 
declare  the  deed  void  in  equity  against  the 
plaintiff,  and  direct  it  to  be  delivered  up, 


and  the  term  demised  by  it  to  be  assigned  to 
the  trustee  for  the  purpose  of  protecting  the 
freehold  and  inheritance. 


,  V.C.  \ 
2,22.  / 


BROWNE  V.  AMYOT. 


WlORAM, 

March  12 

Apportionment  of  Rent — Statute  4^5 
Will,  4.  c.  22. — Construction — Tenant  in 
Fee. 

The  statute  4  <$>  5  WUl.  4.  e.  22.  as  to 
apportionment  of  rents,  4*c.,  applies  onkf  to 
those  cases  where  the  death  of  the  person 
interested  in  any  such  rents,  or  the  death  of 
the  person  for  whose  life  the  estate  is  held, 
causes  a  determination  of  the  interest  of  such 
person ;  but  it  does  not  provide  for  an  ap- 
portionment between  the  real  and  personal 
representative  of  a  tenant  in  fee,  his  interest 
not  determining  at  his  death. 

The  bill  was  filed  by  two  of  the  next-of- 
kin  of  Edward  Colman,  s^ainst  the  admi- 
nistratrix, who  was  also  heiress-at-law ;  and 
it  stated,  that  J.  Colman,  being  seised  in  fee 
simple,  and  entitled,  according  to  the  custom 
of  the  manor,  to  an  estate  of  inheritance  in 
a  certain  j&eehold  and  copyhold  farm  at  B, 
by  her  wiU,  dated  in  February  1880,  devised 
the  same  to  the  said  Edward  Colman  and 
his  heirs,  if  and  when  he  should  attain  the 
age  of  twenty- one  years,  with  power  to 
Amyot  and  Taylor,  her  executors  and  trus- 
tees, during  the  minority  of  Edward  Colman, 
to  lease  the  said  hereditaments  for  any  term 
not  exceeding  eight  years  in  possession. 
That  J.  Colman  died  in  October  1834, 
leaving  Edward  Colman,  a  minor,  her  sur- 
viving; that  by  indenture  of  the  6th  of 
December  1834,  Amyot  and  Taylor,  in 
pursuance  of  the  power,  leased  the  said 
farm  to  J.  Eaton,  his  executors  and  adnu- 
nistrators,  for  the  term  of  eight  years,  at  the 
yearly  rent  of  117Z.  12^.,  payable  half- 
yearly  ;  that  Edward  Colman  attained  his 
ftdl  age  in  November  1838,  and  was  thence- 
forth, up  to  the  time  of  his  death,  seised  or 
otherwise  well  entitled  to  certain  other 
freehold  lands  (therein  described)  in  fee 
simple,  which  said  lands  were  all  out  upon 
leases  granted  by  the  said  Edward  Colman, 
for  the  term  of  eight,  twelve,  and  fourteen 
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years  respectively,  which  were  unexpired  at 
the  death  of  the  said  Edward  Colman ;  that 
Edward  Colman  died  in  April  1842,  intes- 
tate, and  without  having  been  married,  leav- 
ing the  defendant,  Jane  Amyot,  his  heiress- 
at-law,  and  Jane  Amyot  and  the  plaintiffs 
his  next-of-kin;  that  Jane  Amyot  had 
obtained  letters  of  administration  of  the 
personal  estate  of  the  intestate,  and  had 
possessed  herself  of  all  the  personal  estate, 
&c.,  and  of  the  rents  of  the  said  lands  that 
had  accrued  due  at  the  decease  of  the  in- 
testate, and  that  out  of  such  personal  estate 
as  aforesaid  she  had  paid  the  funeral  and  tes- 
tamentary expenses  and  debts,  and  had  duly 
distributed  fiie  residue  of  such  persontd 
estate  amongst  the  persons  entitled  thereto ; 
that  the  defendant,  Jane  Amyot,  had  also 
possessed  herself  of  the  rents  of  the  said 
fiirms  which  accrued  due  on  the  6th  of 
April  1842,  being  the  first  period  of  pay- 
ment thereof  since  the  death  of  the  intestate ; 
that  the  plaintiffs  were  entitled  to  a  dis- 
tributive share  of  the  proportionate  part  of 
such  last-named  rents,  according  to  the  time 
which  had  elapsed  since  the  llUi  of  October 
1841,  to  the  day  of  the  death  of  the  in- 
testate; that  the  defendant,  Jane  Amyot, 
refused  to  comply  with  their  request  to  pay 
over  to  them  such  distributive  shares,  and 
that  she  claimed  to  be  entitled  to  the  whole 
of  the  said  rents,  as  heiress-at-law  of  the 
intestate.  The  bill  then  prayed  an  account 
of  such  last-named  rents,  and  that  the  plain- 
tifis  might  be  paid  their  distributive  shares 
of  such  proportion  as  aforesaid. 

The  defendants  demurred,  for  want  of 
equity. 

Mr.  RoU  and  Mr.  O.  Whiibread,  for  the 
demurrer. — ^There  are  three  cases,  with 
respect  to  which  the  doctrine  of  apportion- 
ment of  rent  may  be  considered.  First, 
where  the  question  is  between  the  real  and 
personal  representative  of  a  tenant  in  fee, 
whose  estates  are  out  on  lease  at  the  time  of 
his  death,  and  where  the  death  neither  ter- 
minates the  interest  of  the  lessor  nor  the 
lessee.  Secondly,  where  the  death  of  ihe 
tenant  for  life  entitled  to  receive  the  rents 
determines  his  interest,  but  the  interest  of 
the  lessee  continues  after  the  determination 
of  the  life  estate.  Thirdly,  where  the  inter- 
est of  the  party  entitled  to  rents,  and  also 
of  the  lessee,  determine  by  the  same  event, 
ex*  gr.^  a  tenant  for  life,  granting  a  lease  for 
New  Sbriss,  XIII — Chanc. 


a  term  of  years,  if  he  shall  so  long  live.  In 
the  last  case,  the  lessee  altogether  escaped 
payment  of  rent  for  the  intervening  period, 
until  the  11  Geo.  2.  c.  19.  s.  15.  was  passed 
to  remedy  that  mischief;  in  the  second 
case,  such  rent  belonged  to  the  reversioner, 
till  the  4  &  5  Will.  4.  c.  22 ;  and  in  the 
first  case,  the  heir-at-law  took  the  rent  as 
incident  to  his  reversion ;  and  this  is  not  at 
all  affected  by  either  of  the  above  statutes. 
The  statute  4  &  5  Will.  4.  c.  22.  was  partly 
declaratory  and  partly  enactive,  and  the 
preamble  sets  forth  certain  doubts  which 
are  to  be  removed,  and  certain  evils  which 
are  to  be  remedied. 

RyaU  V.  Rowks,  1  Yes.  sen.  364. 

Ash  V.  Abdif,  3  Swanst.  664. 

Salkeld  V.  Johnston,  1  Hare,  207 ;  s.  c. 
11  Law  J.  Rep.  (n.s.)  Chanc.  201. 
In  the  present  case  there  never  was  any 
doubt  as  to  the  law  ;  neither  are  there  any 
of  the  inconveniences  recited  by  the  statute ; 
it  is  merely  the  law  of  inheritance,  whether 
the  heir  or  executor  shall  have  these  rents. 
In  the  second  and  third  classes  of  cases 
there  were  doubts  and  inconveniences ;  and 
to  these  alone  the  above  statutes  were  meant 
to  apply.  The  ''  tenant  in  fee  simple"  refers 
to  the  person  who  makes  the  lease ;  but  when 
the  act  points  to  the  event  upon  which  the 
apportionment  is  to  take  place,  it  uses  the 
words,  "  upon  the  death  of  the  party  inter- 
ested in  the  rents,"  which  words  do  not 
properly  apply  to  the  estate  of  a  tenant  in 
fee,  whose  interest  does  not  determine  by 
his  death;  the  "determination  by  other 
means"  applies  to  all  that  class  of  persons 
having  partial  interests,  where  the  interest 
in  some  way  determines.  If  it  were  not  so, 
the  act  must  be  held  to  apply  to  apportion- 
ment of  dividends  in  the  case  of  a  specific 
legatee  of  stock,  which  was  certainly  not 
contemplated  by  the  legislature— OZ(^«Aat0 
r.HoU(\). 

Mr.  RomUhf  and  Mr.  Bailtfi  in  support 
of  the  bill. — To  sustain  the  argument  on 
the  other  side,  the  words  "  tenant  in  fee" 
must  be  struck  out  of  the  act.  The  act 
also  directs  that  all  rents,  &c.  shall  be 
apportioned.  The  claim  of  the  plaintiffs, 
therefore,  rests  upon  the  express  words  of 
the  act.     If  the  defendants'   construction 

(1)  12  Ad.  &  £1.  590 ;  s. o.  10 Law  J.  Rep.  (n.s.) 
Q.B.  221. 
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were  right,  then  a  devisee  for  life,  under  the 
will  of  a  tenant  in  fee,  would  take  the  whole 
rent  that  was  due  on  the  first  day  of  pay- 
ment after  the  death  of  his  testator,  and 
also  a  proportional  part,  up  to  the  day  of 
his  own  death, — ^an  anomaly  which  wiU  im- 
pute a  most  capricious  intention  to  the 
legislature,  and  which  is  not  warranted  hy 
the  words  of  the  statute — In  re  Markby(2), 
Mr.  Roll  replied. 

March  22.  —  Wigram,  V.  C.  —  The 
question  in  this  case  arises  between  the 
heir  and  personal  representative  of  a  tenant 
in  fee  simple,  whedier,  under  the  4  &  5 
WOl.  4.  c.  22.  the  rents  payable  by  the 
husbandry  tenants  are  apportionable  be- 
tween the  heir  and  the  personal  representa- 
tive. The  cases  shewing  the  state  of  the 
law  before  that  statute  are  collected  in  Mr. 
Swanston's  able  note  to  the  case  of  Ex  parte 
Smyth{3).  The  statute  4  &  5  Will.  4.  c.  22. 
recites  the  act  11  Geo.  2.  c.  19.  s.  15, 
under  which  the  executors  or  administrators 
of  a  tenant  for  life  happening  to  die  before 
or  on  the  day  upon  which  any  rent  was  re- 
served or  made  payable  upon  a  demise  or 
lease  which  determined  upon  the  death  pf 
such  tenant  for  life,  might  recover  the  whole 
or  a  proportional  part  of  such  rent.  It  then 
recites  a  doubt  whether  the  provisions  of 
that  act  apply  to  every  case  in  which  the 
interests  of  tenants  determine  by  the  death 
of  the  person  by  whom  such  interests  have 
been  created,  and  on  the  death  of  any  life 
or  lives  for  which  such  person  was  entitled 
to  the  lands  demised ;  and  that  it  is  desir- 
able that  such  doubts  should  be  removed 
by  a  declaratory  law;  and  the  act,  after 
intermediate  recitals,  by  the  first  section 
declares  in  effect  that  all  rents  reserved  and 
made  payable  on  leases  determining  on  the 
death  of  the  person  making  them,  or  on  the 
death  of  the  life  or  lives  for  which  such 
person  was  entitled  to  the  lands  demised, 
shall  be  within  the  provisions  of  the  act 
11  Geo.  2.  c.  19.  The  enacting  part  of  the 
first  section  of  the  4  &  5  Will.  4.  c.  22.  applies 
only  to  cases  in  which  the  interest  of  the 
tenant  determines.  In  the  preamble,  how- 
ever, of  the  first  section,  other  cases  are 
mentioned,  to  which  it  is  proposed  that  the 


(2)  4M7l.&Cr.  484. 

(3)  1  Swanst.  387. 


law  of  apportionment  should  be  made  appli- 
cable ;  and  the  second  section  exclusively 
applies  to  those  cases ;  and  the  question  is, 
whether  the  present  case  falls  within  the 
second  section.  The  preamble  is  as  fol- 
lows :  "  And  whereas  by  law,  rents,  annui- 
ties and  other  payments  due  at  fixed  or 
stated  periods,  are  not  apportionable,  unless 
express  provision  be  made  for  that  purpose, 
fix>m  which  it  often  happens  that  persons 
and  their  representatives,  whose  income  is 
wholly  or  principally  derived  from  these 
sources,  by  the  determination  thereof  before 
the  period  of  payment  arrives,  are  deprived 
of  means  to  satisfy  just  demands ;  and  other 
evils  arise  from  such  rents,  annuities,  and 
other  payments  not  being  apportionable, 
which  e^nls  require  remedy."  From  this 
preamble  it  is  manifest  that  one  class  of 
cases,  with  which  the  legislature  proposed 
to  deal,  were  those  in  which  persons  having 
life  estates  only,  in  rents,  annuities,  and 
other  payments  due  at  fixed  or  stated 
periods,  lost  the  whole  of  a  periodical  pay- 
ment by  dying  before  the  entire  payment 
became  due ;  but  the  preamble  goes  fiuther, 
and  says,  that  other  evils  arise  irom  the 
want  of  apportionment,  leaving  it  doubtful 
whether  such  other  evils  apply  to  the  same 
or  cases  of  a  different  class.  The  result, 
therefore,  is,  that  the  preamble  is  general, 
and  that  the  enacting  clause  of  the  second 
section  must  determine  the  law  of  the  pre- 
sent case.  It  was,  I  think,  admitted  in 
argument,  but,  if  not,  1  am  prepared  to 
express  my  opinion,  that  no  legitimate  ar- 
gument in  favour  of  the  daim  of  the  exe- 
cutor or  personal  representative  can  be 
drawn  from  the  circumstance,  that,  in  the 
second  section,  a  tenant  in  fee  simple  is 
spoken  of,  as  the  party  supposed  to  grant 
the  lease  upon  which  the  rent  to  be  appor- 
tioned is  reserved.  The  origin  of  the  lease 
is,  obviously,  not  one  of  the  elements  upon 
which  the  question  of  apportionment  is  to 
be  taken  to  depend.  It  is  equally  dear  tiiat 
the  act  contemplates,  among  other  case^ 
the  case  of  a  tenant  in  fee  simple,  who, 
after  having  granted  a  lease,  does  by  setlie- 
ment,  will,  or  otherwise,  afterwaxds  give  a 
life  estate  to  a  party,  in  whose  favour  the 
apportionment  is  to  take  place.  I  do  not 
say  the  act  contemplates  that  case  alone, 
but  that  it  tadtiy  supposes  such  a  deaHog 
with  the  estate ;  and  it  provides  an  appor^ 
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tidnmeut  in  such  a  case.  The  question  is, 
whether  the  act  applies  to  any  cases  except 
those  in  which  Uie  interest  of  the  party 
entitled  to  the  rents,  &c.  determines  by 
death,  or  some  other  means.  This  wiU 
turn  upon  the  criticism  of  that  part  of  the 
second  section  which  enacts,  that  from  the 
passing  of  the  act,  "  all  rents  sendee  re- 
served on  any  lease  by  a  tenant  in  fee,  or 
for  any  life  interest,  or  by  any  lease  granted 
under  any  power  (and  which  leases  shall 
have  been  granted  after  the  passing  of  this 
act),  and  all  rents  charge,  and  other  rents, 
annuities,  pensions,  dividends,  moduses, 
compositions,  and  all  other  payments  of 
every  description  in  the  United  Klingdom, 
made  payable  or  coming  due  at  fixed  periods, 
under  any  instrument  that  shall  be  executed 
after  the  passing  of  this  act,  or  (being  a  will 
or  testamentary  instrument,)  that  shall  come 
into  operation  after  the  passing  of  this  act, 
shall  be  apportioned  so  and  in  such  manner 
that,  on  the  death  of  any  person  interested 
in  any  such  rents,  annuities,  &c.,  or  other 
payments,  as  aforesaid,  or  in  the  estate, 
fund,  office,  or  benefice  from  or  in  respect  of 
which  the  same  shall  be  issuing  or  derived, 
or  on  the  determination  by  any  other  means 
whatsoever  of  the  interest  of  any  such  per- 
son, he  or  she,  and  his  or  her  executors, 
administrators  or  assigns  shall  be  entitled 
to  a  proportion  of  such  rents,  &c.  and  other 
payments"  The  sole  question  then  is, 
whether  the  death  of  the  person  interested 
in  the  rent,  &c.  must  not  be  understood  as 
a  death  occasioning  the  determination  of  the 
interest ;  and  I  think  that  is  the  plain  gram- 
matical construction.  In  a  subsequent  part 
of  the  section,  indeed,  these  words  occur, 
"  that  the  executor  shall  be  entitled  to  a 
proportion  of  such  rents,  &c.  according  to 
the  time  which  shall  have  elapsed  from  the 
commencement  or  last  period  of  payment 
thereof,  respectively,  as  the  case  may  be, 
including  the  day  of  the  death  of  such  per- 
son, or  of  the  determination  of  his  or  her 
interest."  Here  the  word  "other"  does  not 
occur ;  but  I  think  the  words  there,  having 
a  clear  reference  to  the  words  which  pre- 
ceded, must  take  their  meaning  from  them. 
It  is  quite  obvious,  as  pointed  out  by  the 
counsel  who  contended  for  the  apportion- 
ment, that  a  great  number  of  anomalies 
would  be  produced  by  this  construction  of 


the  act ;  for  instance,  a  devisee  for  life  would 
take  the  entire  periodical  rent  due  at  the 
first  day  of  payment  after  the  commence- 
ment of  his  estate,  and  the  proportional 
share  up  to  the  date  of  the  determination  of 
his  own  interest ;  he  would,  in  £Eict,  get  the 
benefit  at  both  ends  of  his  estate.  The  act, 
whatever  may  have  been  intended,  has  not 
provided  for  such  a  case ;  but  such  an 
anomaly  is  an  argument  of  no  great  weight 
upon  the  construction  of  the  act.  I  must 
hold,  therefore,  that  "the  death  or  other 
determination"  means  a  death  occasioning 
the  determination  of  the  interest. 


V.C.      \ 
Jan.  15.    J 


LORD  BERESFORD  V,  THE  ARCH- 
BISHOP OF  ARMAGH. 


Baron  and  Feme —  Wife's  separate  Estate 
— Presumption  of  Gift  to  Hwband, 

The  property  of  a  lady  was  settled,  upon 
her  marriage,  to  her  separate  use»  She 
allowed  her  husband  to  receive  the  rents 
during  his  life  without  objection  or  interfere 
ence.  The  rents  were  paid  into  a  separate 
bank,  distinct  from  the  husband^  s  usual  bank, 
and  were  applied  by  him,  partly  in  paying 
incumbrances  on  the  property,  but  the  greater 
portion  was  accumulated: — Held,  that  the 
wife  having  permitted  her  husband  to  exercise 
entire  controul  over  the  rents,  an  agreement 
by  her  must  be  presumed,  that  the  fund 
should  be  at  his  absolute  disposal,  and  the 
accumulations  at  his  death  would  form  part 
of  his  personal  estate. 

By  the  will  of  Lord  Delaval,  the  Mar- 
chioness of  Waterford  became  entitled,  upon 
the  death  of  Lady  Delaval,  to  an  estate, 
called  the  Ford  Castle  estate.  By  the  set- 
tlement made  upon  the  marriage  of  the 
Marquis  and  Marchioness  of  Waterford, 
this  estate  was  vested  in  trustees,  upon  the 
trusts  of  the  settlement,  and  the  rents  were 
to  be  paid  to  the  Marchioness  for  her  separate 
use.  Lady  Delaval  died  in  1822,  when 
the  Marchioness  of  Waterford  became  en- 
titled to  the  rents  of  the  estate.  Lord 
Waterford  died  in  1826,  and  previous  to 
his  death,  part  of  the  rents  of  the  Ford 
Castle  estate  had  been  paid  by  Mr.  Carr, 
the  receiver,  at  the  direction  of  the  Marquis 
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of  Waterford,  into  the  bank  of  Messrs. 
Hoare  and  Co.,  and  part  had  been  applied 
in  paying  off  incumbrances  upon  the  estate. 
Mr.  Carr  had  been  receiver  before  the  death 
of  Lady  Delaval,  and  had  been  continued 
by  the  Marquis  of  Waterford.  The  bankers, 
Messrs.  Hoare,  were  not  the  ordinary  bank- 
ers of  the  Marquis  of  Waterford,  but  had, 
previous  to  the  death  of  Lady  Delaval, 
received  the  rents  of  the  Ford  Castle  estate. 
The  Marquis  of  Waterford  continued  the 
Messrs.  Hoare  as  his  bankers  for  this 
estate,  but  for  no  other  part  of  his  property. 
The  sums  arising  from  the  estate  which 
were  received  previous  to  the  death  of  the 
Marqub  of  Waterford  amounted  in  ihe 
whole  to  80,852^.,  and  the  balance  remain- 
ing at  his  deaih  in  the  bankers*  hands  was 
1 1 ,458^.  The  rest  had  been  applied  chiefly 
m  payment  of  incumbrances  upon  the  estate, 
and  in  paying  off  certain  debts  of  the  Mar- 
chioness of  Waterford's  father.  The  stun 
of  8,0512.  had  been  expended  in  furniture, 
at  Ford  Castle,  and  a  few  small  sums  only 
had  been  applied  by  the  Marquis  of  Water- 
ford for  his  own  use.  The  Marquis,  during 
his  life,  had  expressed  an  intention  of  accu- 
mulating the  rents  of  the  Ford  Castle  estate 
for  the  benefit  of  his  younger  children. 

The  Marchioness  of  Waterford  was  ap- 
pointed executrix  under  the  will  of  the  Mar- 
quis, whom  she  survived  only  ten  months, 
having  alone  proved  the  will.  The  Mar- 
chioness allowed  the  money  to  remain  in  the 
hands  of  the  Messrs.  Hoare,  and  only  used  a 
part  of  it  in  paying  the  debts  of  the  Marquis, 
and  in  discha^ng  certain  incumbrances  still 
due  upon  the  Ford  Castle  estate.  This  suit 
was  instituted  for  the  administration  of  the 
estate  of  the  Marquis,  and  a  decree  was 
made  in  1829,  referring  it  to  the  Master  to 
state  amongst  other  things  what  was  the 
amount  of  rents  received  from  the  Ford 
Castle  estate,  and  by  whom  the  said  rents 
were  received,  and  what  charges  were  pay- 
able thereout ;  and  the  Master  was  directed 
to  inquire  and  state  whether  there  was  any 
and  what  agreement  or  consent,  by  the 
Marchioness  of  Waterford,  as  to  the  receipt, 
payment  or  application  of  the  rents  and 
profits  of  the  said  estate.  The  Master 
reported,  that  there  was  no  evidence  before 
him  of  any  agreement  or  consent  having 
been  entered  into  by  Lady  Waterford  as  to 


the  receipt,  payment,  or  application  of  the 
said  rents.  But,  as  it  appeared  from  the 
evidence  before  him,  that  the  testator  had 
been  permitted  to  deal  with  the  cash  stand- 
ing to  his  account  in  Messrs.  Hoare's  bank, 
as  if  the  same  belonged  to  him,  without  any 
interference  by  her,  and  as  it  appeared  that 
after  the  deadi  of  the  Marquis,  the  Mar- 
chioness, acting  as  executrix,  treated  the 
balance  at  the  bankers'  as  part  of  the 
general  personal  estate  of  the  testator,  he 
conceived  it  but  reasonable  to  presume,  par- 
ticularly as  there  had  been  no  satisfbctory 
evidence  to  the  contrary,  that  Lady  Water- 
ford had  privately  agreed  with,  and  given 
her  consent  to  die  said  testator,  that  the 
money  which  should  arise  from  the  rent  of 
the  Ford  Casde  estate  should  be  applied  by 
the  said  testator  as  if  the  same  were  his 
own  proper  monies ;  and  the  Master,  there- 
fore, found  that  there  was  an  agreement  or 
consent,  by  Lady  Waterford,  that  the  said 
testator  should  be  allowed  to  apply  the 
said  rents  for  his  own  use  and  benefit.  To 
this  report,  exceptions  were  taken  by  Lady 
Ingestrie,  die  representative  of  the  Mar- 
chioness, that  the  Master  ought  not  to  have 
inferred  that  the  Marchioness  ever  made 
such  agreement,  or  gave  such  consent,  but 
diat  the  surplus  of  the  rents  ought  to  be 
considered  as  part  of  the  estate  of  Lady 
Waterford. 

The  Solicitor  General^  Mr.  Lowndes^  and 
Mr,  Elmsleffy  in  support  of  the  exceptions, 
contended,  that  there  was  no  evidence  to 
prove  that  the  surplus  rents  of  the  Ford 
Casde  estate  were  ever  under  the  dominion  of 
the  husband.  The  mere  fajct  of  the  husband 
having  received  the  money,  did  not  shew 
that  he  had  absolute  dominion  over  it.  If 
the  wife  had  allowed  her  husband  to  receive 
the  money  for  his  own  use,  it  would  be  quite 
different  from  receiving  it  for  her.  It  was 
clear,  that  the  expenses  of  the  joint  esta- 
blishment were  not  paid  out  of  this  fund : 
the  real  question  was,  under  what  drcum- 
stances  was  it  allowed  to  be  received  by  the 
husband  ?  He  had  always  kept  it  separate 
from  his  own  property ;  it  had  been  received 
by  a  banker,  who  was  not  his  usual  banker, 
but  only  employed  for  the  purpose  of  this 
particular  estate.  To  deprive  the  wife  of 
her  right  to  this  as  separate  property,  it 
would  be  necessary  to  shew  a  distinct  gift 
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by  her  to  lier  husband,  otherwise  the  hus- 
band could  only  be  considered  as  a  trustee 
for  his  wife ;  here  there  was  no  proof  of  such 
gift.  It  appeared  that  the  agent,  who  had 
received  the  rents  previously  to  the  death 
of  Lady  Delaval  was  continued  as  such 
receiver,  and  the  money  was  applied  almost 
entirely  in  keeping  down  the  incumbrances 
upon  the  estate.     Cases  cited : — 

Pawlet  V.  Delavalf  2  Yes.  sen.  663. 

Smith  V.  Lord  Camelford,  2  Yes.  jun. 
716. 

Powell  V.  Hankey,  2  P.  Wms.  82. 

The  Atiometf  Oeneral  v.  PartUher,  3 
Bro.  C.C.  441,  and  4  Ibid.  409. 

Lord  Dighy  v.  Howard^  4  Sim.  588 ;  s.  c. 
1  Law  J.  Rep.  (n.b.)  Chanc.  3. 

Mr,  Stuart  and  Mr,  Bruce^  in  support  of 
the  Master's  report,  said,  there  could  be  no 
doubt  that  this  property  was  part  of  the 
husband's  personal  estate.  The  husband 
was  allowed  during  his  life  to  receive  these 
rents,  and  to  apply  them  as  he  thought  fit ; 
no  claim  was  ever  made  by  the  Marchioness 
during  his  life,  and  the  law  therefore  was,  that 
a  gift  must  be  presumed  to  the  husband  by 
the  wife.  The  wife  perfectly  well  knew  that 
the  property  was  for  her  separate  use,  and 
she  clearly  acquiesced  in  her  husband  having 
power  over  it.  The  husband  certainly  did 
not  spend  all  the  money,  but  allowed  it  to 
remain  in  the  bankers'  hands ;  that  fact  was 
accounted  for,  because  it  was  in  evidence 
that  the  Marquis  had  talked  during  his  life 
of  accumulating  the  rents  for  the  benefit  of 
his  younger  children,  but  still  there  was 
nothing  extraordinary  in  a  nobleman  of  his 
property  having  a  large  balance  in  his 
bankers'  hands ;  it  was  a  thing  done  every 
day,  and  could  never  prove  that  the  Marquis, 
on  that  account,  did  not  consider  that  he 
had  the  power  of  spending  it.  On  the  death 
of  the  Marquis,  his  wife,  who  became  his 
executrix,  treated  these  balances  in  the 
hands  of  Messrs.  Hoare  &  Co.  as  part  of 
her  husband's  personal  estate.  Some  of  the 
rents  were  received  by  her  after  her  hus- 
band's death,  but  she  did  not  use  any  of  the 
money  for  herself.  All  this  went  to  shew, 
that  she  considered  the  property  as  forming 
part  of  her  husband's  personal  estate. 

Cases  cited  :— 
Lord  Dighy  v.  Howard,  4  Sim.  588 ; 
s.  c.  1  Law  J.  Rep.  (n.s.)  Chanc.  3. 


Ridout  V.  Lewis,  1  Atk.  269. 

Dalbiac  v.  Dalbiac,  16  Yes.  116. 
Mr.  J.  Russell  and  Mr.  Vansiitart  Neale 
appeared  for  Lord  WUliam  Beresford,  in 
support  of  the  Master's  report. 

The  Yic£  Cbancellor. — I  feel  no  diffi- 
culty whatever  upon  this  point.  It  seems 
to  me  there  is  sufficient  evidence  of  a  neu- 
tral agreement,  that  the  Marquis  should 
have  complete  dominion  over  die  separate 
estate  of  the  Marchioness;  she  would  be 
tenant  for  life  of  the  estate  under  the  wOl  of 
Lord  Delaval  for  her  separate  use,  after 
keeping  down  the  incumbrances.  It  appears 
to  me,  on  reading  the  evidence,  quite  mani- 
fest, that  Lady  Waterford  meant  her  hus- 
band to  have  dominion  over  all  the  real 
estate,  and,  in  fiict,  he  had  the  absolute 
dominion  over  all  the  rents,  and  nothing 
happened  which  would  derogate  from  that 
dominion.  It  has  been  said,  that  all  the 
payments  which  were  made,  were  in  keeping 
down  incumbrances  upon  the  estate.  Now, 
that  is  not  strictly  correct.  There  was  money 
paid  for  furniture  out  of  these  rents,  and 
some  portion  of  the  money  was  also  paid  for 
the  debts  and  expenses  of  the  Marquis ; 
but  I  have  this  &ct,  that  there  was  no  money 
paid  to  the  Marchioness  during  her  life. 
The  fund  was  kept  completely  separate  firom 
any  other  ftind,  and  it  seems  to  have  been 
completely  under  the  dominion  of  the  Mar- 
quis up  to  the  day  of  his  death,  and  nothing 
which  took  place  after  his  death  could  affect 
the  case.  The  question  is,  whether,  at  the 
death  of  the  Marquis,  the  ftind  was  not  ac- 
tually his.  After  his  death,  the  Marchioness 
sustained  the  character  of  the  sole  executrix 
of  her  husband's  will.  I  do  not  think  there 
can  be  a  stronger  case  than  is  made  by  this 
evidence.  It  makes  out  that  she  permitted 
him  to  have  the  entire  controul  over  the 
fund.  As  to  there  being  a  large  balance  at 
Messrs.  Hoare's  bank,  it  is  well  known  that 
noblemen  and  persons  of  large  property  are 
in  the  habit  of  keeping  considerable  balances 
in  the  hands  of  their  bankers.  The  fact 
that  he  intended  to  accumulate  the  money 
for  the  benefit  of  younger  children,  shews, 
at  any  rate,  that  the  wiife  was  not  intended 
to  have  it.  It  is  plain  to  me,  that  the  ob- 
jections cannot  be  sustained;  and,  there- 
fore, the  exceptions  must  be  overruled. 
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L.C. 

Feb.  29;  Mar, 
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ATTORNEY  GENERAL  C. 
RICKARDS. 


Outlav) — Pleading — Information — Mate^ 
rialUy  of  Allegations — Irrelevancy. 

Afier  a  judgment  of  outlawry  in  a  civil 
action  against  A,  and  after  the  issuing  of  a 
writ  of  capias  udagatum  agaifist  him,  A. 
made  a  voluntary  conveyance  to  trustees. 
An  information  was  then  filed  against  A. 
and  his  trustees,  in  which  the  plaintiffs 
in  the  action  were  relators ;  and  it  sought 
to  have  this  deed  set  aside,  and  alleged 
that  the  deed  had  been  executed  for  the 
purpose  of  defeating  the  proceedings  under 
the  outlawry,  and  of  defrauding  the  claims 
of  the  relators  and  other  creditors  of  A. 
The  information  also  contained  several  short 
allegations  setting  forth  the  interest  of  the 
relators.  Exceptions  for  impertinence,  on 
the  ground  that  the  rights  of  the  Crown  were 
not  affected  by  any  attempt  to  defraud  these 
creditors  of  A,  and  that  their  interest  did 
not  relate  to  the  relief  sought  by  the  informa^ 
tion,  were  overruled. 

The  allegations  of  this  information,  with 
the  exceptions,  and  the  judgment  of  the 
Master  pf  the  Rolls,  are  reported  in  12  Law 
J.  Rep.  (n.8.)  Chanc.  393. 

The  defendants  appealed  from  his  Lord- 
ship's judgment. 

Mr.  Wakefield  and  Mr.  Kenyon,  for  the 
appellants. — The  Court  below  seems  to 
have  expressed  an  opinion,  that  the  question 
whether  these  passages  are  materi^  ought 
not  to  be  decided  now,  but  reserved  till  the 
hearing.  This  is  quite  a  new  doctrine. 
The  materiality  of  any  passage  must  be  de- 
cided, like  a  demurrer,  upon  the  record  as 
it  now  stands.  And  as  this  record  is  framed, 
all  the  statements  about  the  interest  of  the 
relators,  and  about  any  alleged  attempt  to 
defraud  them,  are  altogether  iirelevant.  The 
Court  must  be  satisfied  that  Annesley  had 
property  which  was  extendible  under  the 
outiawry,  and  that  this  property  was  im- 
properly assigned  for  the  purpose  of  defraud- 
ing the  Crown.  But  what  claim  does  the 
Crown  derive  because  a  party  attempts  to 
defraud  his  creditors  ?  or  how  is  this  case 
advanced  by  shewing  that  the  relators  have 
an  interest  in  or  claim  upon  the  property  of 
the  defendant  ?     If  any  relief  were  asked 


for,  which  would  make  these  statements 
relevant,  the  information  would  become 
multifarious. 

Balch  V.  Wastall,  1  P.  Wms.  445. 

V.  Bromley,  2  Ibid.  269. 

Wagstaffv.  Bryan,  1  Russ.  &  Myl.  28; 
s.  c.  8  Law  J.  Rep.  Chanc.  41. 

The  King  v.  Cooke,  M'Cl.  &  You.  196. 

Cuddon  V.  Hubert,  7  Sim.  485. 

Hesse  v.  Wood,  4  Taunt.  691. 

Britton  v.  Cole,  1  Salk.  395. 

Mr.  Campbell,  in  support  of  the  decision 
of  the  Master  of  the  Roll8.*^)utlawry  is  a 
proceeding  which  is  for  the  benefit  of  the 
creditor.  The  5  Edw.  3.  c.  12.  enacted,  that 
outiawry  should  not  be  pardoned  until  the 
creditor  was  satisfied.  Before  the  sheriff 
has  seized  the  property  of  the  outiaw  under 
the  inquisition,  the  outiaw  may  pay  the 
creditor,  and  discharge  the  outlawry ;  and 
if  the  property  has  been  seized,  the  creditor 
may  obtain  it  by  an  application  to  the  Court 
of  Exchequer,  if  it  is  under  bOl.,  and  if  it 
exceeds  50Z.  there  is  a  common  form  of 
petition  to  the  Queen,  which  states  that  she 
has  no  interest,  and  tiie  money  is  invariably 
paid  to  the  creditor.  Lord  Mansfield  spoke 
of  it  as  a  civil  process — The  Kingy.  Wilkes 
( 1 ).  As  to  the  question  of  impertinence,  these 
passages  are  so  short  that  they  can  do  no 
injury  to  the  defendants ;  and  their  irrele- 
vancy ought  to  be  perfectly  evident.  Here, 
as  the  Master  of  tiie  Rolls  has  decided  in 
favour  of  the  relators,  the  impertinence  can- 
not be  held  to  be  clear ;  and  if  these  pas- 
sages should  ultimately  be  held  irrelevant, 
the  relators  will  have  to  pay  the  costs— 

Gilbert's  For.  Rom.  209,  211. 

Davis  V.  Cripps,  2  You.  &  Col.  N.C.  442. 

Parker  v.  Fairlie,  1  Sim.  &  Stu.  295 ; 

s.  c.  Turn.  &  Russ.  362 ;  2  Law  J. 

Rep.  Chanc.  19. 
Slack  V.  Evans,  7  Price,  278,  n. 

Mr.  Wakefield  replied. 

The  Lord  Chancellor. — With  respect 
to  the  objection  tiiat  has  been  most  argued, 
I  retain  tiie  same  opinion  that  I  have  several 
times  expressed.  It  appears  to  me  that 
the  allegation  is,  that  there  was  a  fraudulent 
demise,  for  the  purpose   of  defeating  the 

(1)  4  Burr.  2549. 
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proceedings  of  the  outlawry.  So  &r,  no- 
body can  object  as  to  the  statement  being 
correct  and  pertinent;  and,  in  addition  to 
that,  a  motive  is  stated  for  that  fraud.  I 
do  not  think  it  is  superfluous  to  state  the 
motive  for  the  fraud.  That  motive  was  to 
injure  these  relators  through  the  medium 
of  the  proceedings  in  the  outlawry.  I  can- 
not say,  therefore,  that  that  was  irrelevant 
or  improper.  That  applies  also  equally  to 
the  other  passage  to  which  Mr.  Wakefield 
directed  my  attention,  namely,  of  the  party 
being  at  the  time  imprisoned  at  Holyrood- 
house.  That  is  a  material  circumstance 
connecting  itself  with  the  frand,^-evidence, 
as  iar  as  it  goes,  that  it  was  a  firaud. 

With  respect  to  the  three  charges  to  which 
Mr  .Wakefield  has  referred  :  the  first  stating 
that  this  party  had  executed  this  bond  in 
trust  for  the  relators.  I  think  that  that  is 
not  so  immaterial  as  to  justify  me  in  saying 
that  it  is  impertinent,  for  Uie  purpose  of 
shewing  they  had  something  to  do  with  the 
suit,  and  that  the  Attorney  Greneral  was 
justified,  therefore,  in  acting  upon  their 
movements  as  the  relators.  There  may  be 
one  or  two  other  passages  that  might  pos- 
sibly, on  consideration,  wiih  propriety  be 
struck  out ;  but  whether  there  is  sufficient 
ground  for  me  to  proceed,  I  cannot  under- 
take to  say,  without  looking  at  them  with 
more  minuteness  than  I  have  at  present 
been  able  to  look  at  them  with.  I  wHl  read 
through  them,  and  if  I  think  there  are 
grounds  for  exciting  them  as  wholly  im- 
material and  irrelevant,  I  will  teU  you. 

March  1. — The  Lord  Chancellor. — I 
adhere  to  the  opinion  I  gave  yesterday  as 
to  the  principal  objection.  I  have  looked 
through  the  other  exceptions,  and  they  re- 
solve themselves  into  the  first:  all  the 
others  are  consequential  either  upon  those 
I  have  already  decided,  or  consequential 
upon  the  first.  Now,  I  really  think,  it  is 
not  a  case  for  an  exception  that  the  relators 
have  introduced  into  the  information  only 
three  lines,  stating  how  they  are  connected 
in  point  of  interest  with  the  question  before 
the  Court.  Non  ego  paucis  offender  macu^ 
lis.  It  is  what  we  should  call,  perhaps, 
surplusage  at  common  law — ^it  is  merely 
surplusage— it  could  not  be  struck  out. 
There  is  the  same  rule  of  striking  out  un- 
necessary matter  at  common  law,  as  there 


is  here  as  to  impertinence ;  a  few  words, 
more  or  less,  in  a  declaration,  would  not  be 
a  ground  for  referring  it  to  the  Master  to 
strike  those  words  out. 


K.  Bruce,  V.C. 


Feb. 


JCE,  V.C.\ 

17,21.    / 


CAPPER  V.  TERRINGTON. 


Mortgage — Redemption — Costs, 

Three  different  mortgages  over  three  dif^ 
ferent  estates  were  settled  upon  certain  trusts. 
On  the  occasion  of  the  appointment  of  new 
trustees^  the  three  estates  were  conveyed  by 
one  deed  to  the  new  trustees.  On  a  petition  by 
one  of  the  mortgagors  for  the  reconveyance  of 
his  estate,  and  the  delivery  of  the  deeds  relate 
ing  to  itf  including  this  deed,  on  payment  of  his 
mortgage  money,  it  was  held,  that  the  mortga- 
gor  was  entitled  to  have  this  deed  delivered  to 
him,  on  the  condition  of  giving  a  covenant 
to  the  trustees  to  produce  it,  and  thai  the 
costs  of  this  deed  of  covenant  were  to  be  borne 
by  the  mortgagees, 

A  testator,  being  entitled  to  three  mort- 
gages over  three  different  estates,  devised 
diem  by  his  will  to  trustees  upon  certain 
trusts.  By  a  decree,  made  in  a  cause  re- 
lating to  these  trusts,  it  was  referred  to  the 
Master  to  appoint  new  trustees,  and  to  settle 
the  deed  of  new  appointment  and  transfer 
of  the  trust  property.  A  single  deed  was 
accordingly  settled  in  the  Master's  office, 
by  which  the  new  trustees  were  appointed, 
and  all  the  mortgaged  estates  conveyed  to 
them. 

A  petition  was  presented  in  the  suit  by 
one  of  the  mortgagors,  that,  on  payment  of 
the  mortgage  money,  his  estate  might  be 
reconveyed  to  him,  and  all  the  deeds  relating 
to  it,  including  tfads  deed  of  conveyance  to 
the  new  trustees,  might  be  delivered  to  him. 

Mr,  Parry,  for  &e  mortgagor,  claimed 
the  right  of  having  the  deed,  without  giving 
any  covenant  to  produce  it. 

Mr.  E,  F.  Smith,  for  the  trustees. 

Mr,  Phillips,  for  the  persons  beneficially 
interested. 

Knight  Bruce,  V.C. — I  have  no  doubt 
that  either  the  mortgagor  is   to  have  the 
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deed,  and  execute  a  covenant  to  the  trus- 
tees to  produce  it,  or  that  the  deed  is  to 
remain  with  the  trustees,  they  executing  a 
covenant  to  the  mortgagor  to  produce  it. 
The  mortgagor  may  have  his  option.  I  do 
not  say  what  I  should  do  if  the  other  mort- 
gagors were  present;  hut,  the  petitioner 
having  come  first,  I  think  he  is  entitled  to 
have  the  option. 

Mr.  Parry  elected  to  take  the  deed,  and 
give  a  covenant  to  produce. 

Mr.  Phillips  then  contended,  that  the 
costs  of  the  covenant  to  produce  ought  to 
be  borne  by  the  mortgagor,  on  the  prin- 
ciple that,  if  a  mortgagor  comes  for  redemp- 
tion, it  must  be  on  tibe  terms  of  indemnifying 
the  mortgagee  from  all  costs  arising  out  of 
bis  l^al  tLCts-^WethereU  v.  Collins {1). 

Knight  Bruce,  Y.C,  said,  that  as  the 
difficulty  in  this  case  had  arisen,  not  in  the 
ordinary  course  of  dealing  with  the  pro- 
perty, but  from  the  inconvenient  metibod 
adopted  by  those  representing  the  mortga- 
gees of  mixing  up  the  different  properties 
together,  the  costs  of  this  deed  ought  to 
faXL  upon  them. 


} 


BURDEN  V.  OLDAKER. 


K.  Bruce,  V.C, 
March  8,  14. 

Mortgage — Redemption —  Costs, 

In  the  cowrse  of  an  adtmnieiration  suU  the 
title  deeds  relating  to  an  estate  mortgaged 
to  the  testatrix  and  the  mortgage  deed  were 
deposited  in  the  Master's  office.  A  petition 
was  presented  in  ihe  suit  by  the  mortgagor 
for  a  reconveyance  of  the  estate  and  delivery 
of  the  deeds  on  payment  of  the  mortgage 
Mt : — Held,  that  the  costs  of  an  order  for 
the  delivery  of  the  deeds  out  of  the  Master's 
office  were  to  be  borne  by  the  mortgagor. 

In  the  course  of  a  suit,  instituted  for  the 

administration  of  the  estate  of  a  testatrix,  to 

.  whom  an  estate  had  been  mortgaged,  the 

title  deeds  of  the  estate  and  the  mortgage 

deed  were  deposited  in  the  Master's  office. 

A  petition  was  presented  in  the  suit  by 
the  mortgagor,  that,  on  payment  of  the 

(1)  8  Mad.  255. 


mortgage  money,  the  estate  might  be  recon- 
veyed,  and  the  title-deeds  and  mortgage 
deed  delivered  to  him. 

On  this  petition,  a  question  arose  as  to  the 
costs  of  an  order  for  the  delivery  of  these 
deeds  out  of  the  Master's  office. 

Mr.  iS'toAfuton,  for  the  petition,  contended, 
that  these  costs  ought  to  come  out  of  the 
estate  of  the  testatrix. 

Knight  Bruce,  Y.C.  said,  that  as  these 
deeds  had  been  deposited  in  court  in  the 
reasonable  and  proper  administration  of  the 
mortgagee's  estate,  he  thought  that  the  costs 
of  obtaining  an  order  for  the  delivery  of  the 
deeds  out  of  court  ought,  on  the  principle 
of  the  case  of  WethereU  v.  CoUins{\\  to  be 
borne  by  the  mortgagor. 


TAYLOR  V.  BEVERLEr. 


K.  Bruce,  V.C.l 
March  7,  14.    J 

Legacy — Construction — Survivors — Per- 
sonal  Representatives. 

Bequest  of  a  fund  for  A.  for  Ufe^  and 
after  her  decease  for  her  children ;  followed 
by  the  wordSf  **  If  she  shall  die  without 
issue^  I  give  and  devise  the  same  unto 
and  equally  among  my  surviving  children 
and  their  legal  personal  representatives^ 
share  and  share  alike."  The  testator  had 
four  children  at  the  date  of  his  wiU  and  his 
deathf  of  whom  A.  was  one.  A.  died  without 
leaving  any  children^  having  survived  the 
three  other  children  of  the  testator : — Held, 
first,  that  the  word  "  surviving"  was  to  be 
taken  as  meaning  "  surviving"  and  not 
"  other;"  secondly,  that  the  period  of  sur- 
vivorship was  to  be  referred  to  the  death  of 
A,  or  the  period  of  distribution,  and  not  to 
the  death  of  the  testator;  thirdly,  that  the 
words  '*  legal  personal  representatives,"  were 
words  of  representation,  and  not  of  purchase  ; 
and  therefore  that  the  Jund,  on  the  death  of 
A,  fell  into  the  residue. 

The  will  of  Christopher  Beverley  con- 
tained the  following  bequest : — *'  And  as  a 
provision  for  my  daughter  Isabella,  the  wife 
of  John  Howson,  who  has  at  present  no 
children,  I  do  hereby  order  and  direct  my 

(1)  3  Mad.  255. 
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executrix  and  executors  hereinafter  named, 
to  place  out  at  interest,  upon  government 
or  other  good  security,  such  sum  of  money 
as  by  and  out  of  the  interest  thereof  will  be 
sufficient  to  produce  one  annuity  or  clear 
yearly  sum  of  50^.  of  lawful  English  money, 
which  I  do  hereby  give  and  devise  unto  my 
said  daughter,  Isabella  Howson,  for  and  dur- 
ing her  natural  life,  and  for  her  own  sole  and 
separate  use  and  disposal,  and  to  be  paid  to 
her  by  four  quarterly  payments  in  each  year, 
the  first  payment  to  commence  and  be  made 
at  the  end  of  three  months  next  after  my 
decease ;  and  from  and  after  the  decease  of  my 
said  daughter,  Isabella  Howson,  in  case  she 
shall  leave  issue,  I  do  ^ve  and  devise  the 
principal  sum  or  sums  of  money  wherein 
the  said  last-mentioned  annuity  or  clear 
yearly  sum  of  50L  shall  be  secured  as  afore- 
said, unto  and  equally  amongst  such  issue : 
Imt  if  she  shaU  die  without  issue^  I  give  and 
devise  the  same  unto  and  equally  amongst  my 
surviving  children,  and  their  legal  personal 
represenkOiveSf  share  and  share  alike. "  The 
will  contained  a  residuary  bequest. 

The  testator  had  a  child,  who  died  an 
m&mt  about  twenty  years  before  the  date  of 
his  will,  and  had  four  children  living  at  the 
date  of  his  will  and  the  time  of  his  death, 
of  whom  I.  Howson  was  one. 

I.  Howson  survived  the  other  children  of 
the  testator,  and  died  without  ever  having 
had  any  children. 

The  question  in  this  suit  was,  to  whom 
the  principal  sum  from  which  the  annuity 
proceeded  belonged. 

The  claimants  of  this  fund  were — first, 
the  representatives  of  the  three  children  of 
the  testator,  who  died  after  the  death  of  the 
testator ;  secondly,  the  next-of-kin  of  these 
three  children ;  thirdly,  the  residuary  lega- 
tees of  the  testator. 

The  points  discussed  sufficiently  appear 
in  the  judgment. 

Mr.  Wigram  and  Mr.  Headlamp  for  the 
plaintiffs. 

Mr,  K,  Parker,  Mr.  Stinton,  Mr.  Malins, 
Mr.  Rolt,  Mr.  Shee,  and  Mr.  Birkbeckf 
for  the  other  parties. 

The  following  cases  were  cited, — 

Doe  dem.  Watts  v.  Wainewright,  5  Term 
Rep.  427. 
New  Sbries,  XIII.— Chang. 


WUmot  V.  JVilmot,  8  Yes.  10. 

Barlow  v.  Salter,  17  Ibid.  479;  and 

Aiton  v.  Brooks,  7  Sim.  204,  where  the 
word  "survivors"  was  held  to  mean 
"others." 

Ferguson  v.  Dunbar,  3  Bro.  C.C.  468,  n. 

Davidson  v.  DaUas,  14  Yes.  576. 
Crowder  v.  Stone,  3  Russ.  217  ;  s.  c. 

7  Law  J.  Rep.  Chanc.  93. 
JVinterton  v.  Crawfurd,  1  Russ.  &  Myl. 
407 ;  s.  c.  8  Law  J.  Rep.  Chanc.  134 ; 
and 

Leeming  v.  Sherratt,  2  Hare,  14;  s.  c. 
11  Law  J.  Rep.  (n.s.)  Chanc.  423, 
where  the  word  "  survivors"  was  held 
to  be  taken  in  its  natural  mean- 
ing. 

Wilson  V.  Bayly,  3  Bro.  P.C.  195. 

Doe  dem.  Long  v.  Prigg,  8  B.  &  C.  23 1 ; 
s.  c.  8  Law  J.  Rep.  K.B.  296; 
and  the  cases  stated  in  2  Jarman  on 
Wills,  633—638,  where,  in  a  gift  by 
will  of  property  for  a  person  for  life, 
and  after  his  decease  to  certain  persons 
and  the  survivors  of  them,  the  time 
of  survivorship  was  held  to  be  refer- 
able to  the  death  of  the  testator. 

RusseU  V.  Long,  4  Yes.  551. 

Newton  v.  Ayscough,  19  Ibid.  534. 

Cri^s  V.  Wolcott,  4  Mad.  11. 

Pope  V.  Whitcombe,  3  Russ.  124;  s.  c. 
6  Law  J.  Rep.  Chanc.  53 ;  and 

Wordsworth  v.  Wood,  2  Beav.  25 ;  s.  c. 
9  Law  J.  Rep.  (n.s.)  Chanc.  29, 
where,  in  such  a  case,  the  time  of  sur- 
vivorship was  held  to  be  referable  to 
the  death  of  the  tenant  for  life. 

Cotton  V.  Cotton,  2  Beav.  67;  s.  c.  8 
Law  J.  Rep.  (n.s.)  Chanc.  349,  where 
the  term  "  personal  representatives" 
was  held  to  mean  next-of-kin  accord- 
ing to  the  Statute  of  Distributions. 

Price  V.  Strange,  6  Mad.  159  ;  and 

Sabertonv.  Skeels,  1  Russ.  &  Myl.  587, 
where  the  term  "  personal  representa- 
tives" was  held  to  mean  executors  or 
administrators,  but  not  for  their  own 
benefit;  and 

Harrison  v.  Foreman,  5  Yes.  207. 

Sturgess  v.  Pearson,  4  Mad.  411. 

Knight  Bruce,  Y.C. — [after  stating  the 
terms  of  the  bequest]. — ^The  first  question 
argued  has  been,  whether  the  words  "  sur- 
21 
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viving  children"  ought  not  to  be  construed 
as  meaning  other  children.  It  is  probably 
true  that,  where  an  estate  or  fund  is  given 
between  a  class  or  number  of  persons,  as 
tenants  in  common  in  tail,  or  for  life,  with 
remainders,  or  interests  in  the  nature  of 
remainders,  to  their  children  respectively, 
and  a  provision  is  made  that,  in  the  event 
of  the  death  and  failure  of  issue  of  any  of 
the  original  takers,  the  share  of  the  original 
taker  or  takers  so  circumstanced  shall  go  to 
the  survivors  or  survivor  of  them,  the  words 
"  survivors  or  survivor"  may  in  general  well 
be  considered  as  an  expression  of  contrast, 
used  for  the  purpose  of  distinguishing  the 
takers  not  so  circumstanced,  and  therefore 
as  meaning  others  or  other;  and  so  in 
analogous  instances.  But,  is  the  case  the 
same,  where  the  words  being,  as  in  this  case, 
"surviving  children,"  no  interest  in  the  fund 
has  been  previously  given  to  the  other 
children  ?  My  impression  is,  that  the  words 
**  survivors,"  "  survivor,"  and  "  surviving," 
ought,  in  a  will,  to  receive  their  natural  and 
ordinary  construction ;  that  is,  not  to  be 
read  as  meaning  "other,"  unless  the  nature 
of  the  disposition  itself,  in  which  the  expres- 
sion occurs,  or  the  context  of  the  instru- 
ment containing  the  disposition,  renders  a 
departure  from  that  natural  and  ordinary 
interpretation  necessary  to  effectuate  what 
the  whole  of  the  disposition  from  its  nature, 
or  the  whole  of  the  instrument  taken  toge- 
ther, shews  to  have  been  the  testator's  inten- 
tion. This  seems  to  have  been  the  view 
taken  by  the  present  Lord  Chancellor,  in 
Crowder  v.  Stone,  In  the  will  before  me, 
neither  the  nature  of  the  particular  disposi- 
tion, nor  the  context,  appears  to  me  to 
require  or  justify  such  a  departure,  and  I 
think  accordingly,  that  the  word  "  sur- 
viving" must  be  read  as  meaning  surviving, 
and  not  as  meaning  other ;  a  construction 
which,  applied  to  this  will,  appears  to  me 
entirely  consistent  with  the  decisions  in  Doe 
V.  JVainewright  2iTidL  Wilmoiv,  Wihnot, 

To  what  period,  then,  does  the  word 
"  surviving,"  as  used  by  this  testator,  refer  ? 
This,  as  Sir  William  Grant  said,  in  Newton 
V.  Ayscoughf  depends  on  the  testator's  in- 
tention, to  be  collected  either  from  the  par- 
ticular disposition  or  the  general  context  of 
the  will.  It  has  not  been  argued,  and  I 
think  it  could  not  be  very  well  argued,  that 


anything  turns  on  the  fact,  that  the  testator 
had  a  cMd  who  died  before  the  making  of 
the  will.  The  child  is  stated  to  have  been 
a  daughter,  who  never  married,  and  whose 
death  happened  more  than  twenty  years 
before  the  will  was  made.  Nor  has  it  been 
contended  on  either  side,  that,  had  the  word 
*'  surviving  "  been  omitted,  and  had  one  of 
the  children  living  when  the  wOl  was  made 
died  before  the  testator's  death,  that  child's 
share  under  this  bequest  would  have  &llen 
into  the  general  residue  by  lapse.  Whe- 
ther it  would  or  would  not,  I  wish  to  be 
understood  as  not  intimating  any  opinion ; 
but,  if  it  would  not,  then  the  word  "surviv- 
ing," if  it  be  understood  as  referring  to  the 
time  of  the  testator's  death,  is  surplusage. 
However  this  may  be,  it  would  not,  I  tbisJc, 
be  a  proper  construction  of  the  will  before 
me,  so  to  read  the  word  "  surviving."  Con- 
sidering that  Isabella  Howson  was  one  of 
the  testator's  children  living  at  his  death, 
considering  that  the  event  which  was  to  give 
a  title  to  the  persons  called  the  testator's 
surviving  children,  and  the  place  in  which 
the  expression  occurs,  I  conceive  that  the 
phrase  "my  surviving  children,"  as  used  in 
this  will,  means  my  children  then  living,  or, 
that  which  is  the  same,  my  children  surviv- 
ing Isabella  Howson. 

It  has  been  contended,  that  the  word 
"and,"  immediately  following  the  words 
"surviving  children,"  may  be  read  "or," 
and,  this  being  done,  that  the  word  "  sur- 
viving" would  necessarily  have  to  be  con- 
strued as  referring  to  the  time  of  the  testa^ 
tor's  death.  Whether  such  a  consequence 
would  follow,  I  have  not  found  it  essential 
to  consider,  there  not  being,  in  my  judgment, 
anything  contained  in  the  will  which  would 
be  held  to  justify  such  a  reading  of  the  word 
"  and."  Certainly  it  may  sometimes  mean 
"or,"  but  there  is  no  ground  here  for  chang- 
ing its  ordinary  sense. 

The  remaining  question  is,  as  to  the  con- 
struction of  the  words  "their  legal  personal 
representatives."  It  was  suggested,  that 
the  word  "  their  "  might  be  read  as  referring 
to  the  testator's  children  generally,  and  not 
merely  to  those  whom  he  has  called  hia 
surviving  children ;  but  I  cannot  see  any 
.  ground  or  place  for  such  an  argument.  It 
was  also  contended,  that  the  words  "legal 
personal  representatives,"  import  in  this  will 
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-kindred  or  representation  in  blood,  and  are, 
therefore,  words  of  purchase,  not  meaning 
merely  representation  in  estate,— a  question, 
to  the  cases  cited  upon  which,  Carhyn  v. 
French  (1)  may,  perhaps,  be  added.  How 
the  matter  mi^t  have  stood,  had  the  word 
"personal*'  been  omitted,  I  need  not  say, 
but  the  word  "personal''  is  part  oi  the 
passage,  as  well  as  the  word  "legal."  That 
it  is  impossible  to  suppose  a  will  so  worded 
as  that  the  expression  "  legal  personal  re- 
presentatives" should  mean  kindred  or  re* 
presentation  in  blood,  I  will  not  say ;  but 
certainly  it  would  require  a  context  strongly 
and  clearly  denoting  such  an  intention  in 
order  to  justify  a  departure  so  wide  from 
the  proper  meaning  of  the  phrase ;  such  a 
departure  could  not  be  justified  by  the  mere 
circumstance,  that  the  words  in  their  proper 
and  ordinary  sense  are  surplusage,  as  pos- 
sibly ihey  may  be ;  and  explanatory  context 
there  is  none*  It  follows  that,  as  Isabella 
Howson  was  the  testator's  last  surviving 
child,  the  fund  of  which  she  was  tenant  for 
life,  has  fallen  into  the  residue.  Harrison 
V.  Foreman  and  Stwrgeu  v.  Pearson^  autho- 
rities that  I  do  not  question,  have  no  appli- 
cation to  a  bequest  of  die  present  description 
to  surviving  children  only. 

Much  stress  was  laid  in  the  argument  on 
the  cases  of  Wilson  v.  Bayly  and  Doe  dem. 
Long  Y.  Priyg.  The  will  construed  in  fTt^on 
V.  Bayly f  d^ers  from  the  ¥dll  before  me 
enfficientiy  to  prevent  that  case,  in  my  opi- 
nion, from  governing  the  present  in  form 
or  substance.  The  words  of  the  material 
disposition  in  the  will  of  Mark  Tew,  in  fVil^ 
mm  V.  Bayly f  having  been,  "my  daughters 
Mary,  Sarah,  and  Catherine,  and  the  survi- 
vors of  them,  and  their  assigns,"  the  expres- 
sion "  as  tenants  in  common"  having  been 
added ;  and  in  the  parts  of  his  will  providing 
for  the  events  of  the  death  of  his  daughters,  or 
any  or  either  of  them,  before  marriage,  and 
bequeathing  the  residue  of  his  estate,  the  tes- 
tator having  used  the  words  "  survivors  and 
survivor"  as  he  appears  to  have  done,  I 
caimot  think  I  am  contradicting  or  contra- 
vening what  the  House  of  Lords  did  in  that 
case,  by  deciding  as  I  deem  it  right  to  do  in 
this.  I  have  considered  also  the  case  of 
£>ae  v.  Priyy^  with  the  attention  and  respect 

(1)  4  Ves.  419,  481. 


due  to  such  an  authority ;  but  supposing 
it  not  to  be  substantially  distinguishable 
from  the  present,  a  point  on  which  I  give 
no  opinion,  I  am  not  prepared  to  follow  it 
in  this  case,  conceiving  as  I  do,  that  it  does 
not  so  absolutely  bind  the  Court  as  to  place 
me  under  the  necessity  of  ascribing  to  the 
word  "surviving,"  in  the  will  before  me,  a 
sense  contrary  to  my  deliberate  conviction. 
It  may  be  observed  that  it  is  not,  as  I  read 
the  report  of  Doe  v.  Priyg^  to  be  collected 
from  it,  whether  William  Jennings  or  John 
Warren  was  living  when  the  will  was  made, 
or  whether  any  child  of  either  of  them  died 
in  the  testator's  lifetime  ;  but  his  wife  was 
not,  and  it  does  not  appear  that  his  mother 
was,  a  child  of  William  Jennings  or  of  John 
Warren. 


} 


HARRISON  V,  ANDREWS. 


v.c. 

Nov.  20. 

Legacy — Set-off— Debt  to  Testator. 

The  testator  gave  a  legacy  of  lOOL  to  his 
married  daughter;  her  husband  owed  the 
testator  lOOL  The  husband  and  wife  agreed 
to  set  off  the  debt  against  the  legacy ^  and 
signed  a  legacy  receipt  for  the  amount.  The 
husband  died : — Heldf  that  the  legacy  was 
still  due  to  the  wife,  as  no  money  had  passed^ 
and  no  formal  release  had  been  given  to  the 
trustees. 

This  was  a  suit  for  the  administration  of 
the  estate  of  William  Andrews,  who,  by  his 
will,  dated  the  dOth  of  June  1828,  gave, 
amongst  various  other  legacies,  the  sum  of 
100/.  to  his  daughter,  Cordelia  Waters. 
John  Waters,  the  husband  of  C.  Waters, 
died  after  the  testator,  but  before  the  insti- 
tution of  the  suit. 

The  cause  was  referred  to  the  Master, 
who,  in  respect  of  the  above  legacy  to  Mrs. 
Waters,  found  that  J.  Waters,  the  husband 
of  the  said  C.  Waters,  was  indebted  to  the 
testator  at  the  time  of  his  decease  in  the  sum 
of  100/.  and  interest  thereon,  at  4/.  lOs.  per 
cent.,  from  tiie  12th  of  January  1833,  on  a 
promissory  note.  And  the  said  Master 
foimd,  that  the  said  J.  Waters  had  agreed 
that  the  said  debt  should  be  set  off  against 
the  legacy  of  lOOi.,  given  by  the  will  of  the 
testator  to  his  daughter,  C.  Watm;  and  thai 
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the  said  J.  AVaters  and  Cordelia  his  \¥ife, 
on  the  12th  of  December  1835,  signed  a 
legacy  receipt  for  the  sum  of  lOOL,  but  he 
had  not  thought  fit  to  allow  the  same,  inas- 
much as  it  had  been  admitted  before  him 
that  no  money  was,  in  fact,  paid  to  the  said 
J.  Waters  and  Cordelia  his  wife,  or  either  of 
them,  when  such  receipt  was  signed  and 
given ;  and  therefore  he  found  that  the  said 
legacy  of  1002.  was  still  due  to  the  said  C. 
Waters ;  and  that  the  said  debt  of  lOOZ.  was 
then  due  from  the  estate  of  the  said  J.  Waters 
to  the  estate  of  the  testator,  and  formed 
part  of  the  outstanding  personal  estate. 

The  cause  now  came  on  upon  further 
directions. 

Mr.  Stuart  and  Mr.  Freeling,  for  the 
plaintifis,  contended,  that  the  legacy  of  1002. 
had  been  properly  set  off  against  the  debt 
of  J.  Waters  to  the  testator,  and  was  there- 
fore to  be  considered  as  satisfied ;  and  that 
the  Master  ought  to  have  found  that  no  part 
of  the  debt  remained  due  fix>m  the  estate  of 
the  testator  to  C.  Waters. 

Mr,  Koe,  in  support  of  the  Master's  re- 
port, said,  it  did  not  appear,  by  the  Master's 
report,  whether  the  promissory  note  was 
ever  given  up  by  the  executors,  upon. the 
receipt  being  given  for  the  legacy  by  Mr. 
and  Mrs.  Waters. 

The  Vice  Chancellor  confirmed  the 
Master's  report,  and  said,  that  nothing  but 
a  formal  release  to  the  trustees  on  payment 
of  a  legacy  by  them  could  dischax^ge  the 
legacy  as  against  the  right  of  Mrs.  Waters 
by  survivorship. 


V.C.      \ 
Jan.  11.  J 


PINKU8  V.  THE  RATCLIFFE  GAS- 
LIGHT AND  COKE  COMPANY. 

Company — Specific  Performance — Lien. 

Pinkvs  having  claimed  to  be  a  co-pro- 
prietor  with  Paynter  in  gas-works,  which  the 
latter  had  erected  and  was  about  to  sell  to 
the  East  London  Gas- Light  Company^  then 
about  to  be  formed,  it  was  agreed  between 
them  for  the  purpose  of  ending  their  disputes 
respecting  the  ownership  of  the  gas-works, 
that  Paynter  should  be  at  liberty  to  sell  the 
works  at  such  price  as  he  pleased,  upon 
accounting  to  Pinkus  for  the  value  of  the 


works,  at  a  certain  rate,  and  that  PayiUer 
should  hold  shares  for  Pinkus  in  the  com' 
pany,  to  the  value  of  2,000/.,  and  retain 
them  in  his  own  name  for  two  years.  The 
East  London  Gas-Light  Company  was  form" 
ed,  and  purchased  the  gas-works  from  Payn^ 
ter.  Pinkus  JUed  a  biU  against  Paynter, 
and  obtained  a  decree  for  speeijie  petform" 
ance  of  their  agreement,  which  Paynter  had 
resisted.  In  the  meantime,  before  the  decree 
was  made,  the  East  London  Gas-Light 
Company  was  regularly  dissolved,  and  the 
gas-works  were  sold  to  the  RatcUffe  Gas-' 
Light  and  Coke  Company.  Pinkus  then 
filed  a  supplemental  bill  against  the  Rateliffe 
Company,  the  former  directors  of  the  East 
London  Gas- Light  Cohpany  and  the  assig- 
nees of  Paynter,  he  having  become  bankrupt, 
to  establish  a  lien  upon  the  gas-works,  for 
what  should  be  found  due  to  him  under  the 
former  decree,  as  well  as  to  carry  out  the 
former  decree  against  all  these  parties.  The 
bill  was  dismissed,  with  costs,  against  aU  the 
parties,  except  the  assignees  of  Paynter. 

The  facts  of  this  case  were  as  follows  :— 
Between  the  years  1827  and  1831,  Paynter 
was  engaged  with  Pinkus  in  a  speculation 
concerning  two  patents,  which  had  been 
granted  to  Pinkus  for  an  invention  of  an 
apparatus  for  generating  gas,  and  an  inven- 
tion of  an  improved  method  of  purifying 
gas.  Paynter  found  all  the  capital  for  carry- 
ing the  inventions  into  effect ;  and  was  to 
have  a  half  share  of  the  patents.  The  spe- 
culations ultimately  failed. 

About  1829,  Paynter,  at  the  instance  of 
some  of  the  inhabitants  of  Shadwell  and 
Rateliffe,  in  the  east  end  of  London, 
erected  certain  gas-works  called  "  The  East 
London  Gas-Works,"  for  supplying  that 
neighbourhood  with  gas.  Paynter  found 
all  the  capital  for  erecting  the  gas-works, 
the  lease  of  the  premises,  and  all  the  con- 
tracts relating  to  Uie  works  being  in  his  own 
name;  Pinkus,  however,  assisted  in  the 
negotiations,  which  led  to  the  erection  of 
the  works,  and  to  some  extent,  superin- 
tended their  erection  ;  and  his  patents 
were  used  for  a  short  time  at  the  works,  but 
were  ultimately  abandoned  as  useless.  About 
1831,  Paynter,  finding  his  capital  insuffi- 
cient for  the  continuance  of  the  gas-works, 
proposed  to  establish  a  company  for  (he 
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purpose  of  purchasing  them.    In  the  prose- 
cudon  of  this  plan,  a  dispute  arose  between 
Pmkus  and  Paynter  respecting  a  claim  ad- 
vanced by  Pinkus,  that  he  was  himself  a 
co-proprietor  in  the  gas-works  with  Paynter, 
and  that  they  could  not  be  sold  without 
his  concurrence.     The  dispute  was  ended 
by  an  agreement  of  the  10th  of  August 
1831,   and  by    a    further    agreement    of 
the  29th  of  October  1831,  under  which  it 
was  arranged  that  Paynter  should  be  allow- 
ed to  sell  the  works  for  whatever  sum  he 
pleased  to  an  intended  company,  and  Payn- 
ter was  to  take  and  pay  for  i^ares  in  the 
company  to  the  amount  of  2,000j.  on  behalf 
of  Pinkus,  Paynter  to  hold  the  shares  for  two 
years,  and  then  to  transfer  them  to  Pinkus, 
who  was  in  the  meantime  to  receive  the 
dividends.  The  new  company,  called  "  The 
East  London  Oas-Light  Company,"  was 
established  under  a  conditional  agreement  of 
the  25th  of  October  1831,  by  which  Payn- 
ter agreed  to  sell  the  works  to  that  com- 
pany. Pinkus,  having  reason  to  suppose  that 
Paynter  would  retract  from  the  agreements 
between  them,  served  two  several  notices 
upon  the  directors  of  the  new  gas  company, 
setting  fordi  his  claim  for  500  shares,  and 
subsequently,  in  October  1882,  filed  his  first 
bill  against  Paynter,  and  obtained  a  decree 
for  the  specific  performance  of  the  agreements 
entered  into  by  him  and  Paynter,  and  for  an 
inunediate  tnmsfer  of  500  shares,  and  the 
decree  also  provided  for  an  account  of  the 
dividends  on  the  shares.     Under  this  decree 
the  shares  were  formally  assigned  to  Pinkus 
on  the  8th  of  August  1837.      While  Pin- 
kus was  proceeding  with  his  suit,  and  more 
than   a   twelvemonth  before  he  obtained 
the  decree  in  his  favour,  the  East  London 
Gas-Light   Company  was   dissolved,   and 
the  works  were  sold  to  the  Ratclifie  Gas- 
Light  and  Coke  Company,  an  old  esta- 
blished company,  incorporated  by  act  of 
parliament.     Widi  the  East  London  Gas- 
Light  Company,  Pinkus  had  no  connex- 
ion.    According  to  the  constitution  of  the 
company,  a  party  in  whose  name  shares 
were  standing  was  the  sole  recognized  owner 
of  the  shares,  the  company  expressly  de- 
claring that  it  would  not  take  any  notice  of 
trusts.     Upon  the  dissolution  of  the  East 
Lrondon  Gas-Light  Company,  which  took 
place  in  December  1835,  a  sum  of  2,740^. 


which  would  have  been  payable  to  Paynter 
in  respect  of  the  500  shares  standing  in  his 
name,  which  Pinkus  claimed,  was  laid  out  in 
the  purchase  of  consols,  in  the  names  of 
Paynter  and  the  directors  of  the  East 
London  Gas- Light  Company,  upon  trusts 
declared  by  a  deed  of  October  1,  1836,  for 
indemnifying  the  company  against  any 
claim  which  Pinkus  might  make  upon  either 
of  the  companies,  on  account  of  his  suit 
against  Paynter. 

The  plaintiff  then  filed  his  bill  against 
the  directors  of  the  Ratcliffe  Company, 
and  those  directors  of  the  East  London 
Company  who  had  joined  the  Ratcliffe 
Company,  and  against  Paynter,  and  the 
assignees  of  Paynter,  who  had  become 
bankrupt,  alleging  a  design  to  amalgamate 
the  two  companies  into  one,  and  charg- 
ing that  the  directors  of  the  East  London 
Company  and  Paynter  fraudulently  con- 
cealed this  design  from  the  plaintiff,  and 
praying,  first,  that  the  plaintiff  might  be  de- 
clared entitled  to  fifty  shares  in  the  Ratcliffe 
Company ;  or,  secondly,  that  he  might  be 
declared  entitled  to  die  value  of  fifty  shares, 
computed  as  therein  mentioned  at  the  highest 
interim  price;  thirdly,  that  he. might  be 
declared  entitled  to  a  proportional  part  of 
the  purchase-money,  22,500Z.  It  then  pro- 
posed to  charge  tiie  defendants  with  the 
amount  payable  under  the  third  alternative. 
It  next  sought  to  bind  the  defendants  by 
the  proceedings  in  the  former  suit,  and  to 
chai^  the  late  directors  of  the  East  Lon- 
don Company,  and  the  works  which  had 
been  sold  to  the  Ratcliffe  Company,  with 
the  balance  of  the  accounts  to  be  taken  in 
that  suit;  and  upon  the  supposition  of  the 
existence  of  that  lien,  it  prayed  a  receiver 
and  an  injunction.  The  defendants  ad- 
mitted the  design  of  selling  and  transferring 
the  business  of  the  East  London  Company 
to  the  Ratcliffe  Company,  not,  however,  that 
the  two  might  form  one  united  company, 
but  that  the  former  company  should  cease 
altogether;  and  they  maintained  that  no 
concealment  whatever  had  taken  place,  but 
the  design  was  openly  carried  into  effect, 
and  the  East  London  Company  was  dis- 
solved in  conformity  with  its  deed  of  settle- 
ment of  February  1832. 

Mr,  Wakefield,  Mr.  Fitzroy  KeU^,  and 
Mr.  Wood,  for  the  plaintiff. 
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Mr.  Stuart  and  Mr.  Chandless,  for  the 
Ratcliffe  Company. 

Mr.  BetheU  and  Mr.  Smythe,  for  the 
Directors  of  the  East  London  Company. 

Mr.  Walker  and  Mr.  Rolt,  for  the  assig- 
nees of  Paynter. 

The  Vice  Chancellor. — ^By  the  decree 
of  the  6th  of  December  1836,  in  the  original 
cause  of  Pinkus  v.  Paynter,  the  Court  de- 
clared the  plaintiff  entitled  to  a  specific 
performance  of  the  several  agreements  of 
the  10th  of  August  and  the  29th  of  October 
1831,  and  ordered  them  to  be  carried  into 
execution,  and  declared  that  the  plaintiff 
was  entitled  to  an  immediate  transfer  and 
assignment  to  himself  of  the  500  shares  in 
the  East  London  Qas  Light  Company,  of 
which  the  certificates  had  already  been  de- 
posited in  the  hands  of  his  clerk  in  court, 
under  orders  in  the  cause  of  the  28th  of 
March  and  drd  of  May  1833 ;  and  other 
consequential  declarations  were  given  with 
respect  to  the  shares  and  the  dividends  and 
profits  received  by  the  defendant  in  respect 
of  them ;  and  the  decree  then  proceeded 
to  give  directions  in  respect  of  Ihe  money 
payment  provided  for  by  those  agreements. 
Upon  the  plaintiff's  statement,  it  appears 
that  up  to  the  month  of  June  1838,  when 
the  motion  to  produce  an  indenture  of  the 
4th  of  July  1832  was  made  and  refused,  the 
plaintiff  prosecuted  the  decree.  Unless  the 
East  London  Gas  Light  Company  had  ex- 
isted, the  plaintiff  could  not  have  had  shares 
in  it;  and  if  he  claimed  to  have  shares  in 
It,  he  could  only  have  shares  in  the  com- 
pany according  to  its  constitution.  The 
company  was  constituted  by  an  indenture 
of  the  2 1st  of  February  1832,  and  the  con- 
veyance to  the  company  by  Paynter  of  certain 
leasehold  tenements  in  Prossom's  Island  and 
New  Crane,  held  imder  leases  of  the  9th 
of  July  and  1st  of  November  1830,  and 
of  the  works  thereon,  was  made  by  an  in- 
denture of  the  4th  of  July  1832.  These 
two  indentures  gave  fiiU  and  complete 
existence  to  the  East  London  Company, 
in  which  the  plaintiff  claimed  to  have 
500  shares.  By  the  agreement  of  the 
29th  of  October  1831,  Paynter  was  for 
two  years  to  hold  the  shares  as  a  trustee 
for  the  plaintiff,  and  then  transfer  them  to 
him.     Consistently  with  that  stipulation, 


and  without  fraud,  as  far  as  I  can  perceive, 
the  indenture  of  the  21st  of  July  1832  was 
prepared  and  executed.  Clauses  132,  141, 
144,  contemplated  and  admitted  the  case 
of  a  proprietor  being  a  trustee  for  another 
person,  Uiough,  by  the  152nd  clause,  it  was 
provided  that,  as  between  the  company 
and  any  person  claiming  to  be  a  proprietor, 
the  share  register-book  should  be  conclu- 
sive evidence.  And  the  29th  clause,  which 
regarded  the  payment  of  dividends,  provid- 
ed that  no  one  should  receive  them  who  was 
not  actually  a  party  to  the  deed;  clauses 
25,  156,  and  157  provided  for  the  dissolu- 
tion of  the  company.  All  these  clauses 
seem  to  be  in  common  form.  According  to 
the  agreements,  Paynter  ought,  at  the 
end  of  two  years,  to  have  tnmsferred  500 
shares  into  ihe  name  of  the  plaintiff;  and 
because  he  refused  to  perform  the  agree- 
ments, the  plaintiff  filed  his  original  bill  on 
the  9th  of  October  1 832.  It  was  said  for  the 
plaintiff,  in  argument,  that  the  agreement 
of  the  29th  of  October  1831,  did  not  autho- 
rize Paynter  to  carry  into  effect  the  agree- 
ment of  the  25th  of  October  1831,  and 
that  the  plaintiff  was  not  aware  of  it  when 
he  signed  the  agreement  of  the  29th  of 
October.  Suppose  he  was  not,  yet  the 
agreement  of  ^e  29th  of  October  autho- 
rized Paynter  to  sell,  and  the  sale  consisted 
not  in  making  the  agreement  of  the  25th  of 
October,  but  in  subsequently  conveying 
the  property,  and  receiving  ihe  consider- 
ation, both  of  which  Paynter  was,  by  the 
agreement,  authorized  to  do.  And,  even  if 
there  had  been  a  doubt  upon  the  point,  yet, 
as  the  plaintiff  filed  his  original  bill,  and 
obtained  his  decree  to  have  500  shares  in 
the  new  company,  he  cannot  now  turn 
round  and  repudiate  the  sale  by  means  of 
which  the  East  London  Company  came  into 
existence.  It  appears,  however,  that  in  the 
year  1835  the  East  London  Company,  under 
the  provisions  of  their  deed  of  settlement, 
was  dissolved,  and,  as  I  understand  the 
matter,  legally  and  properly  dissolved,  not- 
withstanding die  language  used  in  the  books 
of  the  East  London  Company,  and  the 
books  of  the  Ratcliffe  Company ;  the  trans- 
action was  not  an  union  of  die  two  com- 
panies, but  a  dissolution  of  the  one,  and  a 
purchase  of  its  property  by  the  other  ;  and 
accordingly,  by  indenture  of  the  27th  of 
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July  1835,  the  leasehold  tenements  and 
works  of  the  East  London  Company  were 
assigned  to  the  Ratdiife  Company,  in  con- 
sideiation  of  22,500/.,  of  which  10,750Z. 
was  paid  in  money,  and  the  residue,  heing 
11,750/.,  was  paid  for  hy  shares  in  the 
Ratdiffe  Gas  Company.  It  is  true,  that  in 
the  progress  of  these  matters,  a  notice  of 
the  30th  of  December  1881  was  served  on 
Messrs.  0£K>r  and  others,  the  intended  di-* 
rectors  of  the  East  London  Company ;  but 
that  notice  was  inconsistent  with  the  agree-* 
ment  of  the  29th  of  October  1831,  which 
authorized  a  sale,  and  with  the  plaintiff's 
daim  by  his  original  bill.  A  notice  of 
the  18th  of  August  1832,  served  on  the 
same  parties,  was  a  notice  entirdy  consis- 
tent with  the  &ct,  that  the  East  London 
Company  existed,  but  inconsistent  with  Hie 
provisions  of  its  deed  of  settlement;  and 
the  notice  of  the  12th  of  May  1835,  served 
on  the  directors  of  the  East  London,  and 
on  the  Ratdiiie  Company,  by  giving  notice 
of  the  suit  of  Pinkus  v.  Paywter^  shewed 
that  the  plaintiff  in  effect  was  claiming 
shares  in  tiie  East  London  Company  in  the 
way  that  he  claimed  them  in  that  suit  The 
bond  of  indemnity  dated  the  2nd  of  Sep- 
tember 1835,  and  the  indemnity  deed  of  the 
Ist  of  October  1836,  carry  the  matter  no 
fiuther.  The  plaintiff's  conduct  seems  to 
me  to  have  bec^  full  of  inconsistency.  By 
reading  the  prayer  of  the  bill  it  is  im- 
possible to  make  out  what  the  plaintiff 
claims ;  he  does  not  seem  to  know  whether 
his  present  bill,  filed  on  the  5th  of  June 
1839,  is  to  be  considered  as  an  original 
or  a  supplemental  bill,  or  an  original  and 
supplemental  bill.  It  appears,  however, 
that  in  consequence  of  the  fiat  in  bank- 
ruptcy of  the  Ist  of  July  1889,  against 
Paynter,  the  plaintiff,  on  the  10th  of  August 
1839,  filed  a  supplemental  bill  against 
Paynter's  assignees,  in  which,  speaking  of 
this  very  bOl,  filed  against  the  Ratdiffe 
Compcmy,  he  calls  it  a  supplemental  bill, 
and  in  another  place,  the  secondly  men- 
tioned or  supplemental  bill.  And  in  truth 
it  is  a  supplemental  bill ;  that  is,  supple- 
mental as  to  the  original  defendant  Paynter, 
though  original  as  to  the  new  defendants. 
It  certainly  is  not  a  bill  of  revivor.  The 
truth  is,  that  the  plaintiff  aims  at  having  the 
benefit  of  the  original  decree,  and  at  the 
same  time  having  relief  in  the  same  manner 


as  if  the  East  London  Company  had  never 
been  formed,  or  had  been  formed  in  a  dXi^ 
ferent  manner  from  what  it  really  was.  In 
my  opinion,  no  fraud  or  improper  conduct 
is  imputable  to  the  Ratdiffe  Company  or 
the  directors  of  the  East  London,  other 
than  the  defendant  H.  Paynter,  and  as  to 
them,  the  bill  must  be  dismissed,  with  costs. 
As  against  the  assignees  of  Paynter,  the  ac- 
counts directed  by  the  former  decree  must 
be  carried  on ;  and  as  the  500  shares  have 
ceased  to  exist,  the  estate  of  Paynter  will  be 
liable  to  pay  their  value,  with  interest  at 
five  per  cent,  from  the  time  when  dividends 
ceased  to  be  payable  upon  them,  that  is, 
from  the  25th  of  March  1835.  What  may  be 
found  due  on  taking  the  former  accounts, 
and  for  the  value  of  the  shares  and  inter- 
est, must  be  proved  against  the  estate  of 
Paynter. 


M.R,     \ 
[ar.  29.  / 


BELCHER  V.  WHITMORE. 


Mar. 

Settlement — Insolvent — Preliminary  In^ 
quiries — 5ih  Order  of  May  1839 — Produc- 
tion of  DocumentS'^Costs, 

In  1 885,  E.  W,  assigned  to  trustees  a  policy 
of  assurance  for  5,0002.  upon  trusts^  for  the 
benefit  of  his  children^  on  attaining  the  age  of 
twenty-one  years^  or  marriage.  E,  W,  after- 
wards became  bankrupt^  whereupon  his  assign 
nees  filed  a  bUl  against  the  trustees  and  the 
children,  seeking  to  set  aside  the  settlement 
as  voluntary  f  and  executed  during  the  insoU 
vency  of  the  setthr :  the  answers  to  the  biU 
denied  the  charge  of  insolvency.  A  motion 
on  the  part  of  the  plaintiffs  for  a  reference 
to  the  Master^  under  the  5th  Order  of 
May  1839,  to  inquire  into  the  number  of 
children  of  E.  W.,  and  when  6arfi,  and  whe-> 
ther  any  of  them  had  died,  having  attained 
the  age  of  twenty-one,  or  having  been  mar- 
ried, and  who  were  their  legal  persondk 
representatives,  Spc,  was  reused;  and  the 
costs  of  the  motion  were  reserved  tilt  the 
hearing. 

The  bill  in  this  case  was  filed  by  the 
assignees  of  Edward  Whitmore,  to  set  aside 
a  settiement  of  a  policy  of  assurance  for 
5,0002. ,  executed  by  him  in  £Etvour  of  his 
children.  In  the  year  1812,  a  marriage 
took  place  between  Edward  Whitmore  and 
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T.  K.,  when  a  sum  of  1,000/.  stock  was 
settled  upon  trust,  as  to  the  dividends,  for 
the  benefit  of  the  husband  and  wife,  during 
their  respective  lives,  and  after  the  decease 
of  the  survivor,  in  trust  as  to  the  capital 
stock,  for  the  benefit  of  the  children  of  the 
marriage,  at  the  age  of  twenty-one  years  or 
on  marriage ;  subject,  however,  to  a  power 
of  appointment  in  favour  of  the  children  by 
E.  Whitmore.  There  were  seven  children 
of  the  marriage,  all  of  whom  survived  their 
mother.  In  March  1885,  Edward  Whit- 
more assigned  to  two  trustees  (who  were 
appointed  by  virtue  of  a  power  contained  in 
ih/&  deed  of  settlement  executed  in  the  year 
1812),  a  policy  of  assurance  for  the  sum  of 
5,000i.,  upon  the  trusts,  as  regarded  the  chil- 
dren, declared  by  ihat  deed,  and  within  a 
short  time  after  the  date  of  the  assignmMil 
of  the  policy,  Edward  Whitmore^  -imder  a 
power  reserved  to  him  for  that  purpose  in 
the  settlement,  appointed  in  &vour  of  one 
of  the  children  of  the  marriage,  (who  had 
intermarried  with  W.  R.  W.  Helsey),  and 
her  issue,  one-seventh  part  of  the  proceeds 
to  arise  from  the  policy  of  assurance.  The 
defendants  to  the  bill  were  the  trustees  of 
t^e  settlement  and  the  children  of  the  mar- 
riage, and  the  husbands  of  such  of  them  as 
were  married  and  their  issue ;  and  the  bUl 
diarged,  that  at  the  date  of  the  assignment 
Edward  Whitmore  was  insolvent.  The  de- 
fendants, the  trustees,  admitted  the  posses- 
sion by  them  of  the  deeds  and  documents 
relating  to  the  policy  of  assurance  ;  but  they 
and  the  other  defendants,  by  their  answers, 
denied,  as  to  thehr  belief,  the  insolvency  of 
£.  Whitmore  at  the  date  of  the  assignment. 

Mr.  Purvis  and  Mr,  Wm.  Prior,  on  be- 
half of  the  plaintiffs,  now  moved  for  the 
production  of  the  documents  relating  to  the 
policy  of  assurance,  and  also  for  a  reference 
to  Hie  Master  to  ascertain  the  children  of 
the  marriage  of  E.  Whitmore  and  Frances 
his  wife,  and  whether  any  of  them  were 
dead,  and  who  were  the  l^ral  personal  re- 
presentatives of  such  of  them  as  were  dead, 
having  previously  attained  the  age  of 
twenty-one  years ;  and  for  a  like  reference 
as  to  the  children  of  W.  R.  W.  Helsey  and 
his  wife ;  and  cited  Hawkins  v.  Hawkins(l). 

(1)  1  Hure,  543;  s.o.  11  Law  J.  Rep.  (n.s.) 
Chano.  428. 


Mr.  Kindersley  and  Mr.  Walpole,  for 
the  trustees,  consented  to  the  production  of 
the  deeds  and  documents  in  question,  but 
objected  to  the  reference,  the  insolvency 
alleged  by  the  bill  having  been  denied  by 
the  answers.  It  was  contended,  that  the 
reference  would  be  an  unnecessary  expense 
in  case  the  alleged  insolvency  were  not 
proved  by  the  plaintiffs;  and  that  by  the 
word  **  must,"  in  the  5th  Order  of  May  9, 
1839(2),  must  be  intended  a  reasonable 
necessity  that  preliminary  inquiries  would 
be  directed  at  the  hearing  of  the  cause — 
Topham  v.  Lighibody  {^). 

Mr.  G.  Turner,  for  the  defendants  Helsey 
and  wife,  contended,  that  by  their  answers, 
a  valuable  consideration  was  shewn  to  have 
been  given  for  the  settlement  made  on  their 
marriage;  and  that  as  it  nowhere  appeared  at 
present  either  that  tiie  settlor  was  insolvent 
at  the  date  of  the  settlement,  or  that  the 
settlement  was  a  voluntary  one,  the  motion 
ought  to  be  refused. 

The  other  cases  cited  were — 

Frost  V.  HamtUony  4  Beav.  3d  ;   and 
Breeze  v.  English,  2  Hare,  118. 

The  Master  of  the  Rolls.»-A  pre- 
linnnary  inquiry  will  not  be  ordered  unless 
for  some  usefrQ  purpose,  and  the  Court 
must  be  satisfied,  from  the  contents  of  the 
answers,  that  such  inquiry  will  be  proper. 
The  plaintiffs  seek  to  set  aside  a  setdement 
of  a  policy  of  assurance,  executed,  as  they 
allege,  at  a  time  when  the  settlor  was  in- 
solvent, and  this  is  a  point  to  be  litigated 
between  the  plaintifis  and  the  several  parties 
claiming  under  the  settlement :  the  answers 
deny  the  circumstances  on  which  the  plain- 
tiffs found  their  claim;  and  as  there  is 
nothing  before  me  at  present,  but  a  denial 
of  the  plaintiffs'  claim,  I  must  refuse  the 
motion  so  far  as  it  seeks  an  order  for  pre- 
liminary inquiries,  but  shall  direct  the  pro- 
duction of  the  documents  relating  to  the 
settlement,  and  reserve  the  costs  of  the  mo- 
tion tiU  the  hearing  of  the  cause. 

(2)  Ord.  Can.  186 ;  8  Law  J.  Rep.  Chanc  278. 
(8)  1  Hare,  289. 
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Lunatic — Deeds- 


>    SELBY  V,  JACKSON. 


'Duress. 


Deeds  were  executed  by  a  party  while  he 
was  in  cmftnement  in  a  lunatic  asylum.  He 
read  them  over  before  he  executed  theniy  and 
sugyested  several  alterations,  and  acquiesced 
in  them  for  several  months  after  his  discharge 
from  the  asylum,  A  bUl,  ^d  by  him  after- 
wards, for  the  purpose  of  setting  these  deeds 
aside^  was,  under  the  circumstances,  dis- 
missed* 

The  plaintiff,  in  this  suit,  in  which  his 
wife's  father,  James  Jackson,  and  two  bro- 
thers, Andrew  Jackson  and  John  Reid  Jack- 
son, were  the  defendants,  had  been  engaged 
several  years  in  carrying  on  the  business 
of  a  wine-merchant,  and  in  1831,  he  en- 
tered into  a  speculation  for  the  introduc- 
tion into  this  country  of  the  wine  called 
"Masdeu."  This  enterprise  was  not  so 
successful  as  the  plaintiff  had  expected,  and 
in  January  1840,  he  became,  as  the  bill 
alleged,  fh>m  over  exertion,  mental  and 
bodOy,  temporarily  deprived  of  his  reason, 
and  was  in  that  month,  under  medical  cer- 
tificates, committed  to  the  care  of  Dr.  Allen, 
at  his  lunatic  asylum.  About  the  beginning 
of  February  1840,  the  plaintiff  had  partially 
recovered,  and  was  permitted  to  go  to  Lon- 
don, to  the  house  of  his  brother-in-law, 
where  he  remained  three  weeks;  but  the 
malady  then  returning,  the  plaintiff  was 
again  taken  to  Dr.  Alien's  asylum,  and  he 
continued  there  until  the  29th  of  July  1841, 
when  he  was  discharged,  and  had  ever  since 
continued  of  sane  mind. 

On  the  30th  of  June  1840,  the  plaintiff's 
£[itfaer-in-law,  Samuel  Brown  Jackson,  went 
to  the  plaintiff  at  the  asylum,  with  two 
deeds.  The  plaintiff,  while  those  two  parties 
were  with  him,  had  his  arms  confined,  and  so 
fettered  as  to  be  unable  to  do  any  injury  to 
himself  or  others,  and  just  before  being  taken 
into  the  room  where  the  Jacksons  were,  his 
right  arm  was  unfettered,  but  the  keepers 
were  in  attendance,  and  in  that  condition  he 
was  requested  to  read  the  deeds,  which  he 
did ;  but,  as  the  bill  alleged,  had  no  recollec- 
New  Seribs,  XIII.— Chanc. 


tion  of  the  effect  thereof,  except  that  he 
understood  that  the  object  of  the  deeds  was 
to  enable  the  defendants  to  manage  the 
plaintiff's  afi^s,  and  to  carry  on  his  busi- 
ness during  the  continuance  of  his  malady, 
or  if  thought  requisite,  to  wind  up  the  said 
business,  and  to  settle  all  claims  in  respect 
thereof.  The  plaintiff  read  over  the  deeds, 
and  suggested  some  alterations,  which  were 
made,  and  the  plaintiff  then  executed  them ; 
and  immediately  afterwards  the  fetters  were 
replaced  on  his  right  hand. 

The  defendants  carried  on  the  business 
for  the  plaintiff  during  all  the  time  of  his 
confinement,  and  upon  his  discharge  he 
began  to  attend  to  the  business  again  ;  and, 
as  the  bill  alleged,  found  out  that  it  had 
been  greatly  mismanaged,  and  upon  com- 
municating his  opinion  to  the  defendants, 
they  excluded  him  altogether  from  the  place 
at  which  the  business  was  carried  on. 

The  bill  charged,  that,  at  the  time  the 
plaintiff  executed  the  deeds,  he  was  in 
duress,  and  was  not  a  free  agent ;  and  that, 
therefore,  whether  he  was  or  was  not  capa- 
ble of  understanding  the  effect  of  the  said 
deeds,  the  same  were  l^ally  invalid;  but 
also  charged,  that  at  the  time  he  executed 
the  said  deeds,  he  was  incapable  of  employ- 
ing a  correct  and  proper  judgment  as  to  the 
nature  and  effect  thereof. 

The  plaintiff  afterwards  obtained  copies 
of  the  deeds  from  the  defendants.  One  of 
them  was  a  deed  of  arrangement  with  the 
creditors  of  the  plaintiff,  by  which  they 
agreed  to  accept  a  composition  upon  the 
amount  of  their  debts,  his  father-in-law 
being  one  of  the  creditors,  and  not  yet  paid, 
and  the  other  was  an  assignment  by  the 
plaintiff  to  his  two  brothers-in-law,  of  his 
stock  in  trade  and  effects,  for  the  purpose  of 
carrying  out  the  object  of  the  other  deed. 

The  bill  prayed,  that  the  deeds  might  be 
set  aside,  and  that  accounts  might  be  taken 
of  the  monies  received  by  the  two  defen- 
dants, who  were  trustees  under  the  deed,  in 
carrying  on  the  plaintiff's  business,  and  for 
an  inquiry,  whether  it  had  been  properly 
carried  on. 

Those  parts  of  the  answer  which  were 
most  important,  are  stated  so  fully  in  the 
judgment  of  the  Master  of  the  Rolls,  that 
it  is  unnecessary  to  repeat  them.  - 

The  plaintiff  appeared  in  person  to  con- 
duct his  own  case. 
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Mr,  Kindenley  and  Mr,  Rogers  appeared 
for  the  defendants. 

The  Master  op  the  Rolls. — In  this 
case,  the  plaintiff,  by  his  bill,  prays  that  cer- 
tain deeds,  which  are  dated  the  20th  of  May 
1840,  and  which  he  says  were  executed  by 
him  whilst  under  confinement  for  unsound- 
ness of  mind,  were  and  are,  against  him, 
void  and  invalid,  and  ought  to  be  set  aside. 
The  rest  of  the  prayer  is  for  relief  conse- 
quential on  that  part  of  it  which  I  have 
stated.  By  the  deeds  in  question,  the 
property  of  the  plaintiff  was  assigned  to 
two  of  the  defendants,  and  he  seeks  the 
relief  which  is  asked  for  by  this  bill,  on  the 
ground  that  he  was  induced  to  execute  the 
deeds  whilst  he  was  confined  in  a  lunatic 
asylum,  under  medical  certificates  that  he 
was  a  proper  subject  for  such  confinement ; 
that  his  state  was  such  that  his  person  was 
fettered,  for  the  purpose  of  preventing  him 
doing  injury  to  himself  and  others ;  that  he 
was  required  to  execute,  and  did  execute, 
the  deeds  in  the  presence  of  his  keepers, 
and  was,  for  the  occasion,  partially  relieved 
from  his  fetters,  with  the  intent,  which  was 
carried  into  effect,  of  his  being  immediately 
afterwards  subjected  to  the  former  constraint. 
The  circumstances  thus  alleged  are,  no 
doubt,  very  important,  and  of  themselves 
are  strongly  calculated  to  invalidate  the 
deeds ;  but  when  this  Court  is  called  on  to 
set  aside  deeds,  all  the  circumstances  under 
which  they  were  executed  must  be  taken 
into  consideration.  In  this  case,  it  is  very 
remarkable  that  there  is  no  allegation  of 
fraud  against  the  defendants,  or  any  of  them ; 
no  pretence  that  coercion  was  used,  or  any 
stratagem  or  any  contrivance  employed,  to 
compel  or  induce  the  plaintiff  to  do  an  act 
in  any  way  tending  to  the  personal  benefit  of 
the  defendants,  or  any  of  them.  There  is  no 
pretence  of  any  imposition, — no  allegation 
that  the  plaintiff  had  not  the  means  of  un- 
derstanding, and  was  not  capable  of  under- 
standing die  effect  of  what  he  did ;  and 
instead  of  any  allegation  that  the  act  done 
was  injurious  to  the  plaintiff,  or  contrary  to 
his  interest  at  the  time,  or  was  intended 
otherwise  than  for  the  benefit  of  himself 
and  his  family,  the  plaintiff  has  at  the  bar 
frankly,  and,  no  doubt,  ptoperly  and  truly 
stated,  that  the  defendants  were  actuated  by 
motives  only  of  kindness  towards  himself 


and  his  family,-— that  the  act  done,  the  exe- 
cution of  the  deeds,  was,  at  the  time,  an  act 
of  the  highest  prudence,  and  greatly  to  his 
advantage,  and  that  anything  which  the 
plaintiff  has  since  disapproved  of,  has  arisen, 
not  from  any  desire  to  injure  the  plaintiff, 
but,  as  he  alleges,  from  want  of  judgment, 
knowledge,  and  experience  in  carrying  on 
the  plaintiff's  business ;  and  the  exclusion 
of  the  plaintiff  from  the  personal  manage- 
ment of  the  basinets,  has  been  repeatedly 
referred  to  as  the  principal  ground  of  com- 
plaint which  he  has. 

The  question,  however,  is,  whether,  under 
all  the  circumstances  of  ^s  case,  the  Court 
is  to  set  aside  the  deeds.  The  plaintiff 
might  be  entitled — may  be  entitled  to  relief, 
or  to  an  account  under  the  deeds,  supposing 
them  not  to  be  set  aside ;  but  no  sudi  alter- 
native relief  is  even  asked  fer  in  this  case. 
As  the  plaintiff  has  not  replied  to  the  de- 
fendants' answer,  there  is  no  evidence  but 
the  answer  in  the  cause,  and  the  defendants 
having  been  precluded  by  the  plaintiff  firom 
every  opportunity  of  examining  witnesses, 
the  statements  which  are  made  in  the  answer 
must  be  taken  to  be,  in  all  respects,  true,  so 
fer  as  they  are  consistent  with  themtelves. 

Now,  dien,  what  do  the  feets  appear  to 
be  ?  It  seems,  that  in  the  year  1822,  the 
plaintiff  commenced  business  as  a  wine  and 
spirit  merchant;  that  he  carried  on  that 
business,  for  anything  which  appears  to 
the  contrary,  widi  success.  In  the  year 
1S31,  he  entered  into  a  speculation  for  in- 
troducing a  new  wine  into  this  country, 
and  seems,  after  the  year  1831,  to  have  beem 
very  greatly  employed  in  forwarding  that 
speculation.  In  the  year  1836,  he  took  a 
Mr.  Grey  into  partnership  witfi  him,  in  his 
retail  business,  and  in  the  month  of  Sep- 
tember 1837,  Mr.  Grey  and  Mr.  Selby  (the 
plaintiff)  received  Mr.  Bacon  as  a  partner 
widi  them.  In  December  1838,  Mr.  Qtey 
retired,  and  after  that  Mr.  Selby  and  Mr,  Ba- 
con were  partners  in  the  retail  business,  and 
Mr.  Selby  carried  on  the  wholesale  budnesa 
on  his  own  account.  In  the  year  1839,  it 
appears  that  Mr.  Selby  became  embar> 
rened ;  he  was  largely  indebted,  and  was 
involved  in  considerable  difficulties.  In 
the  autumn  of  1839,  his  difiiculties  were 
such  that  he  had  proposed  to  relieve  himself 
finom  them,  by  submitting  to  a  fiat  in  bank- 
ruptcy :  from  that  course  of  proceeding,  it 
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Jseeins,  he  was  dissuaded.  The  difficulties 
under  which  he  was,  severely  preyed  upon 
hia  mind,  and  towards  the  end  of  1839,  and 
at  the  beginning  of  1840,  he  seems  to  have 
suffered  from  mental  disorder,  the  particu- 
iara  of  which  are  not  very  minutely  stated 
in  these  proceedings;  but  which  mental 
'disorder,  attended  with  delusions,  and  at- 
tended by  paroxysms  of  violence,  would 
appear  to  have  rendered  him  dangerous, 
both  to  himself  and  to  others.  In  that  state 
oi  things,  his  friends,  the  brothers  of  his 
wife,  and  other  persons,  seem  to  have  been 
anxious  to  afford  him  such  assistance  as 
they  might.  It  does  not  appear  that  his 
state  of  mind  was  such  as  to  disqualify  him 
on  ordinary  occasions  from  underatanding  his 
buaness  and  the  state  of  his  affiurs ;  because 
it  appears,  that  during  the  whole  proceedings 
he  did  take  a  part  in  those  affiiirs,  and  he 
was  perscMially  consulted,  and  his  opinion 
was  of  wei^t  and  importance  to  all  those 
who  were  aedng  with  him,  and  he  had  an 
i>pportunity,  which  he  exercised,  of  correcting 
errors  which  were  made  in  the  accounts. 
About  the  beginning  of  January  1840,  and 
whilat  the  mind  of  this  gentleman  was  in 
the  precarious  state  I  have  observed,  it  was 
proposed  to  have  meetings  of  his  creditors, 
ior  the  purpose  of  seeing  whether  some 
arrangement  or  composition  could  not  be 
made  with  them,  by  means  of  which  the 
embaxrassments  to  which  he  was  subjected 
ebould  be  relieved ;  and  several  meetings  were 
held,  which  seem  to  have  been  presided  over 
by  a  gentleman  of  the  name  of  Wilkinson, 
a  personal  friend  of  Mr.  Selby,  the  plaintiff. 
Before  these  afibirs  were  brought  to  a  con- 
eluaion,  he  was  placed  in  a  lunatic  asylum, 
under  the  care  of  Dr.  Allen.  Being  re- 
moved from  the  excitement  to  which  he  was 
aubjected,  he  soon  began  to  shew  signs  of 
i«covery,  and  certainly  appears  to  have  been 
anxious  to  be  relieved  from  the  situation  in 
which  he  was  placed,  and  he  was  accord- 
ingly, on  trial,  as  one  may  say,  as  an  expe- 
riment, taken  away  from  that  house  and 
lodged  in  the  house  of  one  of  his  brothers- 
in-law  ;  and  whilst  he  was  there,  the  exer- 
tions  of  his  friends  were  continued  for  the 
•purpose  of  making  a  composition  with  his 
creditors,  and  arranging  his  affairs ;  and  that 
he  was  art  and  part  in  these  matters  is  per- 
fectly  clear  from  the  statements  which  he 
JUade.  . 


As  there  is  no  evidence  but  tlie  answer, 
of  course  that  I  roust  rely  upon.  It  is 
stated,  *'  That  about  a  fortnight  after  the 
15th  day  of  January  1840,*'  which  was  the 
day  he  was  placed  under  the  care  of  Dr. 
Allen,  the  defendants  went  to  visit  him, 
''  and  found  him  so  much  better,  that  Dr. 
Allen  thought  he  might  return  to  London 
for  a  short  time  by  way  of  trial,  and  accord- 
ingly the  defendant  John  Reid  Jackson 
brought  the  plaintiff  with  him  to  town  in 
his  gig,  and  the  plaintiff  remained  at  the 
house  of  J.  R.  Jackson  about  three  weeksi 
and  afterwards  went  to  Carshalton,  in  the 
county  of  Surrey,  for  a  few  days,  and  then 
again  returned  to  J.  R.  Jackson's  house, 
that  during  part  of  the  time  the  plaintiff  was 
so  at  the  residence  of  J.  R.  Jackson,  the 
plaintiff  was  perfectly  rational,  calm,  and  col- 
lected ;  that  about  this  time,  the  plaintiff's 
affairs  having  been  investigated,  and  found 
to  be  greatly  embarrassed  and  insolvent  to 
a  large  extent,  arrangements  were  about  to 
be  entered  into  for  a  settlement  with  the  cre- 
ditors of  the  plaintiff  and  of  his  partner, 
Thomas  Parry  Bacon ;  and  with  a  view  to 
propositions  being  made  to  such  creditors, 
a  list  of  the  assets,  consisting  (among  other 
things)  of  debts  owing  to  the  plaintiff,  and 
to  the  plaintiff  and  the  said  Thomas  P. 
Bacon,  was  prepared;  that  the  defendant, 
J.  R.  Jackson,  had  very  many  conversations 
during  such  proceedings  witii  the  plaintiff, 
when  in  possession  of  his  faculties,  as  to  the 
state  of  his  affairs,  and  the  compositions 
that  should  be  offeied  to  the  said  creditors ; 
and  the  plaintiff  was  very  anxious,  and  par- 
ticularly impressed  upon  the  defendant,  J. 
R.  Jackson,  that  he  and  the  defendant 
A.  Jackson,  should  take  care  not  to  offer 
such  composition  as  his  estate  would  not 
afford,  or  that  would  involve  the  defendants 
James  Jackson  and  John  Reid  Jackson, 
(who  it  was  in  contemplation  should  give 
security  for  such  composition,)  and  the 
plaintiff  went  very  carefrjlly  over  such  list, 
and  made  his  remarks  on  very  many  of  the 
debts  comprised  therein,  which  observations, 
on  reference  to  T.  P.  Bacon,  were  found  to 
be  correct;  that  among  such  list  of  debts; 
there  were  several  at  Manchester  or  the 
neighbourhood,  and  the  plaintiff  requested 
that  the  defendant,  John  Reid  Jackson, 
should  write  to  one  Mr.  Armstrong,  at  Man-* 
diester,  with  a  statement  of  debts  owing 
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from  persons  in  that  neighbourhood,  and 
inquire  as  to  the  probability  of  their  being 
paid,  and  John  Reid  Jackson  did  write 
to  Mr.  Armstrong  accordingly,  and  sub- 
mitted such  letter  to  the  plaintiff,  who 
approved  thereof;  and  the  plaintiff,  at  the 
time  he  so  went  oyer  the  said  list,  and  in 
all  the  conversations  with  the  defendant, 
John  Reid  Jackson,  relative  to  his  affairs, 
appeared  to  have  a  clear  and  distinct  com- 
prehension thereof,  and  the  defendant  John 
Reid  Jackson  did  persuade  the  plaintiff 
at  that  time  not  to  go  to  his  business  pre- 
mises at  Burleigh  Street,  in  order  to  prevent 
any  excitement  in  him  or  a  recurrence  of 
his  malady,  which  might  be  produced  by  a 
collision  with  his  creditors."  And  in  an- 
other part  of  the  answer,  it  is  said,  *^  That 
some  of  the  plaintiff's  delusions  having 
reference  to  his  domestic  affairs,  it  was  not 
thought  advisable  to  permit  the  plaintiff 
to  reside  at  his  own  residence,  though  be 
was  allowed  to  go  there  daily;  and  the 
plaintiff  was,  as  hereinbefore  appears,  kept 
away  from  his  business  premises,  under  the 
impression,  that  as  his  business  was  one  of 
the  predisposing  causes  of  his  insanity,  it 
might  in  the  plaintiff's  then  state  of  mind, 
cause  a  relapse  of  his  said  malady." 

It  is  here  distinctly  stated,  therefore,  that 
at  some  periods,  though  not  during  the 
whole  time — ^for  there  is  no  deception  prac- 
tised in  that — he  was  at  times  in  a  state 
not  only  capable  of  attending  to  his  affedrs, 
but  in  some  periods  he  was  in  a  perfectly 
calm  and  collected  state  of  mind ;  that  at 
those  periods  when  he  was  so,  he  was  con- 
sulted on  the  affairs  of  his  business,  and 
he  attended  calmly  and  rationally  to  them, 
and  was  then  capable  of  understanding 
what  was  done.  I  am  now  referring  to  the 
period  when  this  gentleman  was  not  in  the 
lunatic  asylum,  but  when  he  was  at  the 
house  of  ^s  brother-in-law ;  he  was  kept 
from  his  business,  he  was  kept  from  his 
home,  but  he  was  not  kept  from  all  know- 
ledge of  the  investigation  of  his  affairs :  on 
the  contrary,  he  advised  and  assisted  in  that 
respect.  Whatever  was  the  cause,  however, 
of  his  improvement  not  being  lasting,  it  does 
not  appear  to  have  continued,  for  on  the 
7th  of  March  1840  he  was  replaced  under 
the  care  of  Dr.  Allen.  But  after  he  was 
replaced  in  the  asylum,  further  coipmuni- 
cations  were  made  to  him  in  respect  of  his 


affairs,  and  he  seems,  as  &r  as  can  be  judged 
from  the  statements  which  are  made  here,  to 
have  been  kept  from  time  to  time  fully  ac- 
quainted with  the  arrangements  they  were 
then  making  with  the  creditors.  The 
arrangement  then  making  with  the  creditors 
was  for  an  agreement,  by  which  they  should 
release  their  several  claims  upon  having 
compositions  paid  to  them  in  a  certain 
manner,  but  as  to  a  greater  number  of  the 
compositions,  upon  dieir  being  secured  to 
them  by  Mr.  James  Jackson,  the  fiither- 
in-law,  and  Mr.  John  Reid  Jackson,  one 
of  the  brothers-in-law  of  the  plaintiff :  they 
were  entering  into  personal  liabilities  to 
induce  the  creditors  to  accept  a  composition 
and  to  grant  the  release  which  was  required, 
in  order  that  this  gentleman  might  be  re- 
lieved j&om  his  embarrassments.  Several 
conversations  were  held  with  him,  and  on  the 
14th  of  May,  before  the  arrangements  were 
altogether  completed,  there  was  actually 
given  to  Dr.  Allen,  for  the  purpose  of  its 
being  communicated  to  this  gentleman,  a 
statement  of  his  afibirs,  and  the  propontion 
of  what  was  intended  to  be  done.  The 
defendants  say,  **  That  these  defendants  and 
the  said  S.  B.  Jackson  were  from  time  to 
time  in  the  habit  of  calling  at  intervals  as 
frequently  as  proper  at  the  said  Dr.  Allen's, 
during  the  time  of  the  said  residence  there, 
to  see  him,  the  plaintiff;  and  they  from 
time  to  time  acquainted  Dr.  Allen  with 
the  state  of  the  plaintiff's  affairs,  and  the 
arrangement  contemplated  thereof,  and 
which  was  subsequently  effected  by  the 
deeds  hereinafter  set  forth ;  and  were  also 
very  often  in  the  habit  of  talking  with  the 
plaintiff  himself  upon  his  affairs,  and  as  to 
the  arrangement  thereof,  in  the  presence  of 
Dr.  Allen,  and  that  upon  one  of  such  occa- 
sions, viz.  on  the  14th  of  May  1840,  the 
defendant  Andrew  Jackson  and  Samuel 
Brown  Jackson  left  with  Dr.  Allen  a  balance 
sheet  of  the  state  of  affiiirs  of  the  plaintiff, 
and  also  an  outline  of  the  said  deeds,  which 
may  respectively  be  now  in  the  plaintiff's 
possession,  for  aught  these  defendants  know 
to  the  contrary. ' '  Now,  that  was  on  the  1 4th 
of  May ;  the  deeds  were  then  prepared,  and 
they  were  prepared  so  as  to  bear  date  on  the 
20tli  of  May,  but  the  compositions  not  hav- 
ing been  effected,  the  arrangements,  I  mean, 
not  having  been  completed,  the  execution  oif 
the  deeds  was  for  some  time  postponed.    It 
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has  been  made  a  point  here,  whether  they 
i^ere  executed  on  the  30th  of  June,  or  the 
4th  of  July.  Whatever  other  reasons  there 
may  be  for  considering  that  of  importance, 
there  is  nothing  in  diis  cause  before  me 
which  makes  it  of  the  least  importance ;  but 
if  it  were  of  the  utmost  importance,  the  only 
evidence  I  have  is,  that  the  deeds  were  exe- 
cuted on  the  4th  of  July.  Notice  of  the  in- 
tention to  execute  these  deeds  was,  on  the  1st 
of  July,  given  to  Dr.  Allen,  who  appears  to 
have  been  consulted  on  the  state  of  this 
gentleman's  mind,  and  to  have  been  made 
acquainted  with  the  state  of  his  affairs. 
On  the  4th  of  July  the  parties  meet.  It  is 
necessary  that  I  should  state  it  is  the  only 
evidence  I  have  of  what  then  occurred,  and 
here  I  have  the  defendants'  statement: 
**  That  previous  to  and  at  the  time  of  the 
execution  of  the  said  deeds  as  hereinafter 
mentioned,  the  plaintiff  appeared,  and  the 
defendant  James  Jackson  and  the  said 
Samuel  Brown  Jackson  were  assured  by  Dr. 
Allen,  that  the  plaintiff  was,  in  fact,  during 
the  transaction  in  a  rational  and  competent 
state  of  mind  to  execute  the  deeds."  Mr. 
James  Jackson  says,  and  the  other  defen- 
dants believe,  that  "Samuel  Brown  Jackson 
did  carefully  and  deliberately  read  over  to 
the  plaintiff  the  whole  of  the  said  deed  of 
assignment  in  the  presence  of  Dr.  Allen,  and 
of  Thomas  Appleton  Nowell  Preston  (since 
deceased,  his  then  medical  assistant),  and 
also  of  the  defendant  James  Jackson  ;  and 
while  Samuel  Brown  Jackson  so  read  over 
the  deed  of  assignment,  the  deed  of  com- 
position and  release  (which  is  very  fully  set 
out  in  the  deed  of  assignment)  was  l3nng 
before  the  plaintiff,  who  most  attentively 
inspected  the  same,  and  compared  the  recital 
thereof  as  set  out  in  the  assignment ;  and 
that  while  Samuel  Brown  Jackson  was  so 
reading  over  the  deed  of  assignment,  the 
plaintiff  suggested  some  minute  alterations 
to  be  made  in  the  deeds  with  respect  to 
dates  and  some  clerical  inaccuracies,  and 
vhich  were  accordingly  immediately  made 
by  Samuel  Brown  Jackson,  and  that  Samuel 
Brown  Jackson,  after  the  deed  had  been  so 
read  over  to  the  plaintiff,  explained  to  him 
the  nature  and  ^ect  of  both  the  deeds: 
that  the  plaintiff  during  his  confinement  in 
the  establishment  of  Dr.  Allen  had  been 
sQh^ct  to  violent  paroxysms,  and  evinced 
a  toidency  to  self-injury  and  violence,  and 


the  defendants  have  been  informed,  and  verily 
believe,  that  the  plaintiff  at  his  intervals 
of  reason  had  the  impression  of  such  afflic- 
tion, and  did  occasionally  (fearing  a  sudden 
return  thereof)  request  his  arms  or  hands  to 
be  secured,  and  would  also,  under  the  ap- 
prehension of  such  attacks,  at  times  request 
to  be  permitted  to  retire  to  his  own  room  : 
that  the  plaintiff  was  as  herein  appears  fully 
aware  of  the  nature  and  purport  of  the  said 
arrangement;  that  they  believe  and  have 
no  doubt  that  the  plaintiff  fully  understood 
the  nature  and  effect  of  the  deeds,  and 
that  he  was  fully  competent  to  execute  the 
deeds,  and  was  perfectly  willing  to  do  so, 
and  accordingly  did  execute  the  same,  and  in 
the  presence  of  the  defendants  James  Jack- 
son and  Samuel  Brown  Jackson,  and  also 
of  Dr.  Allen,  and  Thomas  Appleton  Nowell 
Preston,  deceased,  who  attested  the  execu- 
tion thereof,  and  subscribed  a  certificate 
thereof  in  the  words  and  in  the  figures  fol- 
lowing, or  to  the  purport  and  effect  follow- 
ing, viz.  We  hereby  certify,  that  the  deed 
of  assignment,  bearing  date  the  20th  day  of 
May  last,  was  read  over  to  Mr.  Selby  in  our 
presence,  he  at  the  same  time  inspecting  the 
deed  of  release  of  the  same  date.  And  we 
further  certify,  that  he  fully  understood  the 
nature  and  effect  of  both  instruments,  and 
was  perfectly  willing  and  competent  to  exe- 
cute them,  and  did  so  in  our  presence.  As 
witness  our  hands  this  4th  day  of  July 
1840." 

With  respect  to  the  fetters,  they  say,  they 
believed  that  at  the  time  they  visited  him 
with  the  deeds,  '*  the  plaintiff,  under  the 
circumstances  hereinbefore  appearing,  had 
his  left  arm  partially  confined  by  a  leathern 
belt,  but  that  he  had  not  otherwise  his  arms 
confined,  and  so  fettered  as  to  be  unable  to 
do  any  injury  to  himself  and  others :  that 
they  are  informed  and  believe,  that  it  had 
been,  as  hereinbefore  appears,  the  plain- 
tiff's custom  occasionally  to  have  his  arms 
confined :  that  from  the  circumstances  afore- 
said, they  entertain  no  doubts,  though  the 
defendants  cannot  state  the  same  of  their 
own  knowledge,  that  the  plaintiff  had,  at  his 
own  request,  on  the  day  in  the  bill  men- 
tioned, before  the  plaintiff  went  into  the  room 
where  the  defendant  J.  Jackson  and  S.  B. 
Jackson  were  with  the  deeds,  had  his  left 
arm  confined  in  manner  before  mentioned  :^ 
that  they  believe  that  at  such  time  there  was 
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not  the  slightest  occasion  for  any  such  re- 
straint or  precaution." 

It  appears  that  on  the  same  day  on  which 
these  deeds  were  executed,  the  defendants 
have  stated  in  the  answer,  that  the  plaintiff 
executed  an  indenture  of  apprenticeship  of 
his  son,  so  that  he  was  looked  on  evidently 
hy  all  persons  as  being  competent  to  that 
act. 

As  to  these  deeds,  it  is  unnecessary  to 
state  at  length  what  they  are  further  than 
this,  that  they  appear  manifestly  and  plainly 
to  have  been,  what  the  plaintiff  himself  had 
called  them — deeds  which  were  executed 
with  the  highest  sense  of  prudence.  He 
was  manifesQy  in  such  a  state  of  embarrass* 
ment  in  his  affairs,  besides  the  condition  of 
his  mind,  which  probably  had  been  unsettled 
in  consequence  of  the  difficulties  in  which 
he  was  placed,  and  probably  by  nothing 
else,  that  it  was  utterly  impossible  for  him 
to  proceed.  He  was  deficient,  as  the  de- 
fendants state  in  their  answer,  to  the  amount 
of  several  thousand  pounds.  The  arrange- 
ment comprised  a  settlement  with  his  credi- 
tors, on  the  payment  of  a  composition,  the 
greater  part  of  which  was  secured  by  the 
personal  obligation  and  liability  of  Mr.  J. 
Jackson  and  Mr.  J.  R.  Jackson  ;  and,  by 
taking  upon  themselves  that  responsibility, 
they  relieved  him  entirely  from  the  pressure 
of  his  creditors  beyond  his  own  fietmily,  and 
obtained  a  release  for  his  benefit.  In  order 
that  they  might  be  indemnified,  which  was 
a  part  of  their  arrangement  all  through,  it 
was  agreed,  that  he  should  assign  his  estate 
and  effects  to  them,  that  they  should  apply 
the  proceeds  of  it  for  their  indemnity,  after 
paying  the  proper  expenses,  and  when  their 
indemnity  had  been  secured,  they  were  to 
stand  possessed  of  the  whole  surplus  in  trust 
for  the  plaintiff.  So  that  having  given  him 
the  benefit  which  he  obtained  by  means  of 
their  own  personal  liability,  all  that  they 
asked  in  return  was,  that  they  should  be 
indemnified  in  respect  of  their  liability  out 
of  the  property  which  he  at  that  time  pos- 
sessed. 

'  Now  the  question  here  is,  whether  these 
deeds  are  to  be  set  aside ;  whether  these 
gentlemen  are  to  be  left  with  the  advances 
5iey  have  made  upon  the  settlement  witli 
the  plaintiff's  creditors — ^whether  Aey  are 
to  be  left  entirely  at  the  mercy  of  the 
pluntiff,  and  he  is  to  be  put  into  tiie  abso- 


lute and  uncontrouled  possession  of  thd  pro- 
perty which  remains,  by  setting  aside  these 
deeds,  and  entirely  undoing  all  that  has  been 
done  upon  this  occasion.  The  proposition, 
I  must  confess,  seems  to  roe  to  be  of  a  very 
extraordinary  nature.  I  can  hardly  believe, 
from  what  I  have  seen  of  the  plaintiff  on 
this  occasion,  who  has  conducted  his  own 
case,  not  only  with  ability,  but  with  a  v^ 
considerable  and  laudable  d^ee  of  candour, 
and  who  has  manifested  the  moral  feeling 
as  well  as  the  ability  he  has  done  on  this  oc- 
casion, that  hecan  really  mean  that  which  this 
bill  purports  to  aim  at,  taking  to  himself  the 
whole  property,  and  the  whole  benefit  which 
his  relations  have  conferred  upon  him  by 
their  own  personal  liability,  and  leaving 
them  without  any  remedy  whatever.  How- 
ever, this  is  manifestly  that  which  is  the 
purport  of  this  bill,  and  it  is  really  suffi- 
cient for  me  to  say,  that  that  is  not  a  pro- 
ceeding which  this  Court  can  sanction. 

It  must  be  admitted,  that  the  defendants 
did  an  act  which  can  by  no  means  be  cod- 
sidered  consistent  with  legal  prudence-— 
which  exposed  them  to  very  considerable 
hazard,  which  made  it  incumbent  on  them 
to  shew,  at  any  time  when  they  weie  called 
upon  to  do  so,  that  their  proceedings  were 
entirely  fair  and  disinterested;  that  there 
was  not  the  slightest  personal  interest  to  he 
obtained ;  that  there  was  not  the  smallest 
imposition  practised  on  the  other  party. 
They  are  not  entitled  to  the  ordinary  pre- 
sumptions whidi  are  given  in  the  genecsl 
transactions  of  manlund.  The  plaintiff 
bdng  in  confinement,  under  medical  certi- 
ficates justifying  his  being  confined  as  a 
lunatic,  being  at  the  same  time  under  per- 
sonal constraint,  the  burthen  of  proof  is 
thrown  upon  those  who  deal  with  him ;  and 
they  are  not,  as  I  said  before,  entitled  to 
the  ordinary  presumptions  in  their  fistvour. 
But  when  the  matter  comes  to  be  investi- 
gated, and  it  turns  out  that  they  have  acted 
fairly  and  disinterestedly  for  the  benefit  oi 
their  relative,  and  that  they  have  sought  no 
benefit  themselves ;  that  they  have  done  an 
act  which  for  him  alone  was  of  the  h^^est 
prudence;  I  say  the  deeds, and  the  dxcum- 
stanoes  under  which  the  deeds  were  exiecutedt 
become  of  comparatively  trifling  importanee. 
If  tJiey  had  aaaumed  the  management  of  this 
gentleman's  property  without  any  deed  or 
anything  of  the  kind,  it  would  have  been  a 
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kasardous  act ;  but  if  they  had  assumed  the 
management  of  his  affiiirs  at  a  time  when  he 
was  incompetent  to  manage  £or  himself,  this 
Court  at  least  would  then  have  taken  into 
eonaidexation  the  circumstauces  under  which 
they  did  it,  and  would  then  have  investi-* 
gated,  to  be  sure  with  minuteness,  but  would 
hare  considered  in  their  favour  the  prudence 
and  propriety  of  their  conduct,  and  not 
have  taken  icom  them  the  property  which 
remained  in  their  hands,  when  this  gentle* 
man  recovered  the  possession  of  his  reason, 
without  making  them  an  equitable  allow- 
ance for  the  expenses  and  for  the  liabilities 
under  which  they  had  put  themselves  for  his 
b^iefit. 

It  is  scarcely  necessary  for  me  to  proceed 
further.  It  is  very  true,  that  the  presump* 
tions  which  are  to  be  made  against  these  de- 
fendants are  increased,  in  consequence  of  the 
circumstances  being  such  as  to  prolong  this 
gentleman's  confinement  far  a  very  consider- 
able time  after  the  date  of  the  execution  of 
these  deeds.  I  think  he  was  not  released 
till  a  year  afterwards,  in  tibe  month  of  July 
1841.  In  the  meantime,  his  affidrs  were 
eanied  on  by  those  to  whom  the  deeds 
were  executed,  and  when  the  plaintiff  was 
released,  he  naturally  and  properly  had  a 
great  anxiety  to  know  the  state  of  his  affairs. 
He  had  naturally  (but  whether  propeily  or 
not  depends  on  other  circumstances)  a  great 
desire  to  be  restored  to  the  full  controul  and 
management  of  his  property.  If  he  had 
desired  to  be  restored  to  tiie  full  oontroul 
and  management  of  the  property  for  the 
purpose  of  working  out  that  trust,  which 
was  to  secure  the  residue  to  himself^  it  would 
have  been  quite  welL  He  did  interfere  in 
a  manner  which  interrupted  the  business, 
as  it  was  intended  to  be  carried  on  by 
the  trustees.  As  I  have  more  than  t>nce 
observed  in  the  course  of  this  case,  as 
they  were  trustees  only  for  the  benefit  of 
Mr.  Selby,  as  they  were  accountable  to  him 
for  the  surplus,  and  their  only  interest  was 
to  indemntfjr  Uiemselves,  nothing  can  be 
more  dear  than  the  right  of  Mr.  Selby  to 
eall  them,  and  to  keep  them  closely  to 
account.  He  had  the  surplus  interest;  they 
had  the  right  to  indemnify  themselves; 
therefore  be  had  a  right  to  call  upon  them 
to  do  it :  but  they,  in  the  meantime,  had 
the  right  to  controul  and  manage  the  pro* 
perty  for  their  interest  and  indemnity,  pro- 


vided they  did  it  in  such  a  way  as  was 
consistent  with  his  ultimate  interest.  If 
they  failed  in  that  respect,  Mr.  Selby  had 
a  perfect  right  to  call  them  to  account;  they 
were  trustees  for  him,  subject  to  their  own 
right  of  indemnity,  and  Mr.  Selby  might 
have  filed  a  bill,  (not  like  this  biU,  to  set 
aside  the  deeds,  and  leave  everything  in  the 
state  of  confusion  in  which  it  originally  was,) 
but  stating  that  these  gentiemen,  who  were 
trustees  lor  him,  subject  to  their  indemnity, 
were  not  carrying  on  the  business  in  a  proper 
manner,  and  desiring  the  assistance  and  con* 
troul  of  this  Court  to  make  them  do  it  in  a 
proper  manner.  If  his  case  was  sustained,  this 
Court  would  have  necessarily  interfered  for 
his  protection,  and  would  not  allow  the 
trustees,  because  they  had  a  personal  interest 
for  their  own  indemnity,  to  carry  it  on  iu 
such  a  way  as  would  be  injurious  to  their 
ee^M  que  trust.  There  is  no  such  relief 
sought;  the  sole  object  aimed  at  by  this 
bill  is  to  set  aside  the  deeds,  and  to  leave 
these  gentlemeu  without  any  protection  at 
all  for  the  advances  they  have  made,  and 
£ar  the  payment  of  the  composition  on  their 
own  respective  debts. 

Under  these  circumstances,  I  confess  that 
I  do  not  think  the  plaintiff  is  entitled  to  any 
such  relief  as  is  sought  for  by  tiiia  bill ;  being, 
as  I  think,  entitied,  if  he  thinks  fit,  to  have 
an  account  of  the  receipts  and  payments  of 
these  gentiemen  in  the  execution  of  their 
trusts,  he  must  be  under  the  necessity  of 
filing  a  supplemental  bill,  unless  these  de- 
fendants, by  arrangement,  and  for  the  pur- 
pose of  getting  rid  of  what  I  think  is  a 
troublesome  business  for  them,  will  consent 
to  have  an  account  taken  in  this  cause 
otiierwise,  I  must  dismiss  this  bill. 

The  plaintiff  appealed  from  this  decision, 
and  the  case  was  argued  before  the  Lord 
Chancellor  by  the  pluntiff,  in  person. 

Mr,  RomiUy  and  Mr.  Rogers  appeared 
for  the  defendants. 

Jan.  31, 1844. — The  Lord  Chancellor. 
— In  considering  this  matter  I  have  to  con- 
sider it  in  this  way.  There  is  a  bill  and  an 
answer,  and  the  plaintiff  has  not  replied,  so 
that  the  defendants  have  been  precluded 
from  going  into  evidence.  The  fiusts,  there- 
fore, £at  are  stated  in  their  answer,  must  be 
taken  to  be  true,  unless  the  statement  is,  in 
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itself,  improbable,  or  that  those  parts  of  the 
answer  which  bear  upon  the  question  contra- 
dict and  oppose  each  other.  Taking  that  as 
the  basis,  the  first  question  to  be  considered  is 
this : — These  deeds  may  be  invalid  for  two 
reasons :  first,  as  having  been  obtained  by 
coercion  under  duress,  or,  secondly,  if  the 
party  at  the  time  when  he  executed  die  deeds 
was  not  in  such  a  state  of  mind  as  to  be  ca- 
pable of  apprehending  the  efifect  of  them,  and 
therefore  not  to  be  bound  by  his  acts.  And, 
undoubtedly,  considering  the  circumstances 
under  which  these  deeds  were  executed,  it  is 
as  I  before  stated,  incumbent  on  the  defen- 
dants to  make  out  a  clear  and  satisfactory 
case,  entirely  to  the  satisfaction  of  the  Court, 
that  they  were  not  executed  under  duress 
and  by  coercion,  and  that  the  party  at  the 
time  when  he  executed  them  knew  clearly 
what  he  was  doing. 

Now  then,  first,  as  to  the  question  of 
coercion.  Great  reliance  is  placed  upon 
the  ^circumstance  not  only  of  the  plaintiff 
being  confined  in  a  lunatic  asylum,  but  of 
his  person  being  restrained.  His  hands 
were,  as  it  is  said,  fettered ;  the  fetters  were 
taken  off  one  hand  at  the  time  when  he 
was  let  into  the  room  for  the  purpose  of  exe- 
cuting the  deeds.  Though  his  hand  was 
free  from  restraint  at  that  time,  two  of  the 
keepers  were  in  attendance  for  the  purpose 
of  observing  him.  The  master,  the  keeper 
of  the  asylum  was  there,  and  the  medical 
man  belonging  to  the  asylum  was  also  pre- 
sent. But  the  answer  states  this,  and  I 
believe  it  is  not  disputed,  that  this  gentle- 
man himself,  at  the  time  when  he  was  not 
labouring  under  derangement,  was  afiraid  he 
might  commit  person^  violence  to  himself 
or  to  others,  and  requested  that  this  species 
of  restraint  might  be  imposed  upon  him ;  I 
am  stating  what  appears  in  the  answer, 
and  what  appears  in  the  answer  only,  for  I 
cannot  go  out  of  it.  At  the  time  then  when 
he  was  let  into  the  room,  his  hands  having 
been  previously  confined,  one  of  them  was 
loosened.  Now,  what  takes  place  in  the 
room  ?  It  is  not  alleged,  on  the  face  of  the 
bill,  that  he  signed  these  deeds  under  any 
restraint.  On  the  contrary,  on  the  face  of 
the  bill,  it  was  stated,  in  distinct  terms,  that 
he  consented  to  sign  these  instruments,  but 
under  a  misapprehension  of  their  purport. 
The  allegation,  therefore,  in  the  bill  is  not 
that  there  was  any  coercion  or  restraint  im- 


posed upon  him  at  the  time  he  executed  thefM$ 
deeds,  but  that  he  misapprehended  the  con- 
tents of  the  deeds  ;  he  diereupon  consented 
to  sign  them,  which  is  directly  inconsistent 
with  the  idea  of  any  coercion  having  been 
made  use  of  for  the  purpose  of  inducing  him 
to  sign ;  and  in  the  answer  of  the  defendants 
it  is  distinctly  and  positively  sworn,-— and 
I  put  &ith  in  that,  as  the  plaintiff  has  not 
allowed  the  defendants  to  go  into  evidence,-— 
that  no  controul  whatever  was  exercised  over 
him.  I  think,  therefore,  as  far  as  relates  to 
that  part  of  the  case,  it  is  completely  and 
satisfactorily  disproved. 

Then  the  question  comes  to  this,  if  he  did 
not  execute  the  deeds  under  coercion  or 
under  restraint,  was  he  at  that  time  in  such 
a  state  of  mind  as  to  be  capable  of  binding 
himself  by  the  execution  of  instruments  of 
this  sort  ?  It  is  remarkable  that  there  is  no 
allegation  in  the  bill  stating  he  was  not  in  a 
state  of  mind  to  enable  him  to  do  it,  and 
the  plaintiff,  in  his  argument,  stated  more 
than  once  in  distinct  terms,  with  great 
candour  and  fairness,  that  it  was  originally 
inserted  in  the  bill  that  he  was  in  a  state  of 
mind  to  be  incapable  of  understanding  what 
he  was  about  at  the  time,  but  that  as  he  was 
determined  that  nothing  should  be  in  the 
bill  that  was  at  all  incorrect,  as  he  was 
about  to  swear  to  the  truth  of  the  bill  for 
the  purpose  of  the  injunction,  he  ordered 
those  words  expressly  to  be  struck  out  of 
the  bill.  So  that  not  only  is  there  no  alle- 
gation in  the  bill,  that  he  was  incapable  of 
understanding  at  that  time  the  effect  of  these 
instruments,  but  such  an  assertion  having 
been  in  the  bill,  it  was  by  his  own  order  and 
direction  expressly  struck  out.  Therefore,  as 
far  as  relates  to  the  bill  itself,  there  is  no  alle- 
gration  of  it;  but  when  we  come  to  the  an- 
swer it  is  distinctly  and  positively  sworn  by 
the  defendants,  that  at  that  time  he  was  per- 
fectly capable  of  understanding  all  he  was 
doing,  that  he  was  in  possession  of  all  .his 
fisiculties.  We  know,  firom  what  we  have  seen 
here,  that  he  was  a  man  of  vigorous  under- 
standing, well  capable  of  understanding  the 
operation  of  instruments  of  this  kind,  fdll  of 
vigour  of  mind ;  that  he  looked  over  the  in- 
struments with  great  care,  that  he  su^ested 
alterations,  which  alterations  were  adopted, 
and  that  at  last  he  deliberately  executed  them, 
and  when  he  executed  them,  they  were  at- 
tested by  the  two  medical  gentlemen.  Dr. 
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Allen  and  the  asBistant.  The  defendants 
say  they  believe,  and  have  no  doubt,  that  the 
pluntiff  fdUy  understood  the  nature  and 
efkct  of  the  said  deeds,  and  he  was  fiilly 
competent  to  execute  the  deeds,  and  perfectly 
willing  to  do  so,  and  accordingly  did  execute 
the  same  in  the  presence  of  ^e  defendant 
John  Reid  Jackson,  and  also  of  Samuel 
Blown  Jackson,  Dr.  Allen,  and  Thomas 
Appletott  Nowell  Preston,  deceased.  Those 
are  the  two  medical  gentlemen  present,  who 
attested  the  execution  thereof,  and  subscribed 
a  eertifieate  thereof  in  the  words  and  figures, 
or  to  the  purport  and  effect  following ;  vide- 
lieeiy  *'  We  hereby  certify,"  &c.  These  are  the 
gentlemen  who  had  the  care  and  custody  of 
the  person  of  the  plaintiff,  who  had  attended 
him  in  his  illness.  So  that  not  only  is  there 
no  allegation  in  the  bill  that  the  party  was 
not  of  sound  mind  at  the  time,  but  an  allega- 
tion had  been  inserted  which  had  been  delibe- 
rately struck  out :  there  was  no  charge  of  the 
kind  in  the  bill,  and  in  addition  to  that  there 
is  an  express  statement  by  the  two  medical 
gentlemen,  who  were  present  at  the  time,  that 
he  was  of  sound  mind.  They  certify  this,  in 
attesting  the  execution  of  the  instruments ; 
and  the  two  defendants,  who  were  present, 
swear  in  their  answer  that  what  he  did  he 
did  deliberately,  and  that  he  perfectly  under- 
stood the  contents  of  the  instruments. 

Under  these  circnmstances,  the  plaintiff 
not  having  replied  to  the  answer,  evidence 
having  been  excluded,  I  roust  take  the  £Bicts 
that  are  stated  upon  this  answer  as  true ;  and 
it  appears  to  me  that  this  part  of  the  alter- 
native is  not  made  out,  that  he  neither  was 
acting  under  oontroul  at  the  time,  nor  was 
he  of  unsound  mind,  but  that  he  was  in  ai 
condition  perfectly  to  transact  business  of 
this  nature,  and  understand  what  the  e£Ssct 
of  the  instruments  were. 

Then  it  is  most  material  to  consider 
that  to  which  I  have  before  adverted,  as 
to  what  took  place  after  he  came  out  of 
confinement.  For  three  or  four  months 
he  did  not  make  any  complaint  with  re- 
spect to  these  deeds ;  he  did  not  state  that 
they  were  extorted  from  him  by  duress: 
he  did  not  say,  "  I  was  insane  at  ^e  time  I 
esLecuted  them,  and  could  not  understand 
the  pmpoTt  and  effect  of  them."  For  a  con- 
ffidcrable  time  he  went  on ;  at  last,  when  he 
vras  opposed,  and  wished  to  interfere  in  the 
business  more  than  the  parties  thought  it 
New  Sbsibs,  XIII.— Chanc. 


was  for  his  interest  to  do,  then  he  turned 
round  and  said,  "  I  think  these  deeds  ought 
to  be  altered."  He  did  not  say,  at  that  time, 
*'  I  think  these  deeds  are  good  for  nothing ; 
I  executed  them  under  duress,  I  did  not 
understand  the  purport  of  them ;"  his  expres- 
sion is, — and  this  is  under  his  own  hand- 
writing, as  set  out  in  the  answer — **  they 
wOTe  applied  to  a  different  state  of  things, 
and,  I  think,  they  ought  to  be  new  modelled 
and  reconstructed."  Therefore,  what  took 
place  after  he  came  out  of  confinement, 
confirms  the  evidence  of  what  took  place  at 
the  time  the  deeds  were  actually  executed. 
Therefore,  I  think  the  case  is  not  at  all  made 
out ;  and  that,  under  such  circumstances, 
I  ought  not  to  direct  these  deeds  to  be  de- 
livered up  to  be  cancelled. 

With  respect  to  the  conduct  of  the  defen- 
dants, I  must  say,  that,  according  to  my 
impression  upon  the  facts  as  they  appear  in 
the  bill  and  answer,  they  have  acted  from 
the  most  disinterested  motives;  they  were 
the  close  connexions  of  the  plaintiff,  one  of 
them  his  father-in-law,  two  of  them  his  bro- 
thers-in-law. His  affairs  were  in  a  state  of 
embarrassment,  his  understanding  was  affect- 
ed ;  he  vas  deranged,  and  in  confinement ; 
his  creditors  were  coming  upon  him,  and  pro- 
bably would  have  seissed  and  sold  his  pro- 
perty ;  they  came  to  a  composition  with  them, 
they  agreed  that  8s.  or  1 0s.  in  the  pound 
should  be  received  for  their  debts ;  the  cre- 
ditors said.  We  are  willing  to  accept  the 
composition,  provided  —  what?  Provided 
you  will  make  yourselves  responsible  for  the 
pajrment  of  it.  What  interest  or  motive  had 
they  in  that  ?  It  was  subjecting  them  to  a 
liability  for  the  sakeof  the  plaintiff,obviously, 
as  it  appears  to  me,  from  kind  motives  to 
him  and  his  £unily,  arising  out  of  the  close 
connexion  that  subsisted  between  them. 
After  that  the  deeds  were  executed,  for  the 
purpose  of  carrying  that  arrangement  into 
effect.  The  object  of  the  deeds,  as  far  as 
they  were  concerned,  is  merely  to  indemnify 
them  for  any  loss  they  might  sustain  for  the 
liability  they  had  incurred,  the  sur|)lus  to  be 
appropriated  for  the  benefit  of  the  plaintiff. 
It  is  suggested,  and  that  formed  the  great 
part  of  the  speech  of  Mr.  Selby,  that  they 
have  mismanaged  this  trust,  that  they  have 
conducted  themselves  ignorantly  and  im- 
properly. Be  it  so.  I  form  no  judgment 
in  respect  of  that ;  I  do  not  say  that  they  have 
3L 
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done  so,  or  that  they  have  not;  I  have  not 
the  materials  before  me  to  enable  me  with 
certainty  to  decide  it.  If  they  have  done 
so,  Mr.  Selby  has  his  remedy,  but  it  must 
be  by  a  suit  of  another  description,  as  was 
pointed  out  by  the  Master  of  the  Rolls. 
Therefore  I  form  no  judgment,  give  no  opi- 
nion upon  that.  The  only  question  for  my 
Jedsion  in  this  case  is,  were  the  deeds  eze- 
euted  under  such  circumstances  as  to  be 
binding  upon  the  plaintiff;  and  for  the  reasons 
that  I  have  stated,  I  think  that  they  are  bind- 
ing upon  the  plaintiff.  I  am  satisfied  that  no 
coercion  was  used,  and  also  that  he  perfectly 
understood  the  nature  and  object  of  the  deeds* 
Therefore,  I  think,  under  such  circumstances, 
I  must  affirm  the  decison  of  the  Master  of 
the  Rolls,  and  direct  that  this  bill  shall  be 
dismissed. 


L.C.  \ 

.  17,  20,  24./ 


SHERWOOD  V.  WALKER. 
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Deed  —  Construction  —  Compromise  — 
Covenant — Debtor  and  Creditor — Insolvent. 

A  party  being  entitled  to  renduartf  estate 
under  his  father's  wiU,  filed  a  biU  for  an 
account  against  his  mother^  who  was  exe- 
cutrix. The  suit  was  compromised^  the  exe- 
cutrix  agreeing  to  pay  800/.  to  trustees,  for 
the  benefit  of  the  son  and  his  family y  and  ta 
apply  400Z.  in  payment  of  some  of  his  debta 
in  fuU,  and  to  pay  the  remainder  among  siuch 
of  his  creditors  as  would  accept  a  compo-* 
sition.  None  of  the  creditors  acceded  to  the 
arrangement,  and  170/.  remained  in  the  exe- 
culrix's  hands.  The  son  then  became  in- 
solvent : — Heldf  that  his  assignees  were  not 
entitled  to  claim  the  170/.  from  the  execu- 
trix, 

John  Walker  was  entitled,  under  the  will 
of  his  father,  who  died  in  1814,  to  his  resi- 
duary estate.  John  Walker  attained  twenty- 
one  in  January  1830,  and  in  the  course  of 
that  year  filed  a  bill  against  his  mother  Ann 
Walker,  who  was  the  executrix  of  hisfjeither's 
will,  and  another  defendant  who  was  exe- 
cutor of  the  will,  but  who  had  left  the  ma- 
nagement of  the  estate  to  the  testator's 
widow.  The  bill  asked  for  an  account  of 
the  testator's  personal  estate.  Mrs.  Walker 
appeared,  and  put  in  her  answer ;  but  before 


any  further  proceedings  were  taken  in  the 
suit,  and  in  June  1831,  an  agreement  was 
entered  into  by  Mrs.  Walker  and  her  son, 
by  which  he  was  to  give  up  the  daima 
against  his  mother,  and  she  was  to  pay 
400Z.  in  discharge  of  such  of  his  debts  as 
they  should  thereaffcer  agree  upon,  and  was 
also  to  pay  8002.  to  two  trustees  upon  trust 
for  the  benefit  of  John  Walker  and  his 
children.  This  agreement  was  carried  into, 
effect  by  an  indenture,  executed  in  Septem-t 
her  1831,  by  Mrs.  Walker  of  the  first  part,. 
John  Walker  of  the  second  part,  and  two 
trustees  of  the  third  part ;  by  which  John 
Walker  assigned  to  Mrs.  Walker  all  his  in- 
terest in  any  property  to  which  he  was  en- 
titled under  his  father's  will;  and  Mrs. 
Walker  thereby  covenanted  with  her  son 
that  she  would,  within  two  months,  pay 
400/.  in  discharge  of  a  sum  of  229/.  10«. 
due  from  him  for  money  lent  and  for  the 
bill  of  costs  of  his  solicitors,  and  pay  the 
remainder  of  the  400/.  among  such  of  his 
creditors  as  should  be  willing  to  accept  the 
same  in  full  dischai^ge  of  ^ir  respective 
debts,  and  should  express  their  consent  to 
Mrs.  Walker  by  the  1st  of  November  fol- 
lowing; and  Mrs.  Walker  thereby  cove- 
nanted with  the  trustees  that  she  would,  on 
or  before  the  1st  of  December  next,  pay 
to  them  800/.,  to  be  invested,  and  the  in- 
come to  be  paid  to  John  Walker  for  life, 
unless  he  should  at  any  time  become  bank- 
rupt or  insolvent,  or  assign  or  incumber  his 
interest,  and  then,  upon  certain  trusts,  for 
Ann  Walker  and  the  wife  and  children  of 
John  Walker. 

Before  this  agreement  was  executed,  a 
list  of  debts  owing  by  John  Walker  waa 
handed  to  Mrs.  Wa&er,  amounting  to  about 
485/.,  inclusive  of  the  two  debts  which  were 
to  be  paid  in  full. 

Shortly  afterwards  she  paid  the  229/.  10«., 
retaining  170/.  3  Os.  in  her  hands.  None  of 
the  creditors  had  assented  to  accept  a  rate- 
able part  of  this  fund  in  satisfaction  of  their 
debts,  although  she  had  informed  them  of 
the  arrangement  between  herself  and  her 
son. 

In  November  1831,  John  Walker  waa 
arrested  for  debt,  and  remained  in  prison 
till  July  1832,  when  he  was  discharged  un- 
der the  Insolvent  Debtors  Act,  and  the 
present  suit  was  instituted  by  his  assigneea 
for  the  purpose  of  recovering  from  Mrs. 
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Walker  the  sum  of  170/.  105.  A  bill  had 
been  filed  by  the  present  plaintiffs,  in  1833, 
for  the  purpose  of  setting  aside  the  inden- 
ture of  September  1831,  as  being  fraudulent 
against  John  Walker's  creditors ;  but  Lord 
Cottenham  dismissed  the  bill,  and  expressed 
his  opinion,  that  it  was  a  proper  compromise 
by  Mrs.  Walker  and  her  son. 

This  cause  was  first  heard  before  the 
Master  of  the  Rolls,  in  March  1843,  and  the 
bill  was  then  dismissed,  with  costs.  The 
plaintifis  appealed  from  tiiat  decision. 

Mr.  WahefieU  and  Mr.  Smyihe,  for  the 
plaintiflfo,  contended,  that  as  Mrs.  Walker 
had  covenanted  to  pay  a  certain  sum  of 
money,  she  was  bound  to  pay  that  amount; 
that  tlie  money  which  was  stUl  in  her  hands, 
namely,  the  1 70/.,  was  intended  to  be  applied 
for  the  benefit  of  the  son's  creditors,  and  the 
Court  would  take  care  that  such  application 
was  made  in  a  proper  manner. 

Mr.  Walker  and  Mr.  Bailey,  contrsk, 
insisted,  that  the  arrangement  was  intended 
for  the  benefit  of  the  soil  and  his  family; 
and  the  object  of  providing  for  any  of  his 
debts  was  to  protect  him  from  any  hostile 
proceedings  on  the  part  of  his  creditors,  and 
that  object  had  fiuled. 

Sumner  v.  P&weU,  2  Mer.  80 ; 

WaUwjfn  Y.  CotUts,  3  Ibid.  707 ; 

Garrard  r.  Lord  Lauderdale,  3  Sim.  1 ; 
s.  c.  2  Russ.  &  Myl.  453 ; 

Bodenham  v.  Purckas,  2  B.  &  Aid.  39; 

AeUm  y.  Woodgaie,  2  Myl.  &  K.  492 ; 
s.  c.  3  Law  J.  Rep.  (n.s.)  Chanc.  83 ; 
were  cited. 

Feb.  24. — The  Lord  Chancellor. — ^The 
plaintiffs  are  tiie  assignees  of  J.  Walker, 
under  the  Insolvent  Debtors  Act,  and  they 
claim  a  sum  of  1702.  10^.,  as  due  to  J. 
Walker,  previously  to  his  insolvency.  That 
claim  is  founded  upon  a  covenant,  by  which 
A.  Walker,  the  mother  of  J.  Walker,  agreed 
to  pay  the  sum  of  800/.  to  trustees,  which 
was  to  be  invested,  and  the  interest  paid  to 
J.  Walker  during  his  life,  but  in  tiie  event 
of  his  becoming  bankrupt,  or  taking  the 
benefit  of  the  Insolvent  Act,  the  interest 
was  to  be  paid  to  A.  Walker  during  his  life, 
and  alter  his  death  to  his  widow  and  chil- 
dren. There  was  a  further  stipulation  that 
the  sum  of  229/.  XOa.  should  be  paid  by  A. 
Walker  to  J.  Walker's  solicitors,  in  discharge 
of  a  debt  due  firoro  him  to  a  client  of  theirs, 


and  for  costs  due  to  the  solicitors,  and  a 
fiirther  sum  of  170/.  10«.  to  be  divided 
amongst  such  of  the  creditors  of  J.  Walker 
as  would  accept  it  in  full  discharge  of  their 
debts,  and  release  J.  Walker  from  all  liability 
in  respect  of  them.  The  creditors  were  to 
declare  their  assent  before  a  certain  day. 
None  of  the  creditors  came  in  under  that 
stipulation ;  and  the  plaintiffs  contend,  that 
that  sum  of  170/.  10«.  became  the  property 
of  J.  Walker,  and  passed  to  his  assignees 
upon  his  insolvency.  It  is  quite  obvious, 
that  A.  Walker  did  all  that  she  stipulated 
to  do;  she  invested  the  800/.,  she  paid  the 
229/.  105.  to  the  solicitors  of  J.  Walker, 
and  she  was  ready  to  pay  the  170/.  lOff.  on 
the  terms  of  the  covenant ;  she  has  strictiy 
performed  her  part  of  the  covenant;  and  if 
she  had  not,  an  action  might  have  been 
brought  upon  it. 

But  it  is  said,  that  this  sum  of  170/.  105. 
was  in  fact  the  money  of  J.  Walker,  and  was 
a  debt  due  to  him,  and  that  the  assignees 
have  therefore  a  right  to  maintain  an  action 
for  it.  That  depends  upon  the  circumstances 
of  the  transaction;  and  what  were  those 
circumstances?  R.  Walker,  the  father  of  J. 
Walker,  by  his  yiU,  after  making  provision 
for  his  wife,  gave  the  residue  of  Us  estate  to 
J.  Walker,  and  he  appointed  A.  Walker  his 
executrix.  At  the  death  of  his  father,  J. 
Walker  was  only  six  years  old.  He  was 
brought  up  and  maintained  by  his  mother, 
and  at  her  expense ;  and  after  he  became  of 
age,  he  filed  a  bill  against  her  for  an  account. 
He  was  considerably  embarrassed  in  his 
affairs,  and  an  agreement  was  made  for  the 
purpose  of  compromising  and  arranging  the 
suit,  and  Mrs.  Walker  entered  into  a  cove- 
nant in  conformity  with  the  terms  of  that 
agreement.  No  account  was  taken  in  the 
cause,  and  we  have  no  evidence  that  any 
thing  was  due  to  J.  Walker ;  and  we  have 
to  consider,  whether  the  terms  of  the  ar- 
rangement amounted  to  any  admission  that 
the  sum  of  170/.  105.,  or  any  other  amount, 
was  really  due  to  him.  A  suit  had  been 
instituted  against  the  mother  by  an  impru- 
dent and  improvident  son.  It  is  quite 
obvious,  that  this  was  an  arrangement  be- 
tween them  to  put  an  end  to  that  suit;  and 
tiie  question  is,  whether  the  extent  of  her 
liability  was  determined  by  her  covenant. 
There  is  no  reason  for  assuming  that  the 
arrangement  was  founded  on  her  liability. 
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The  income  of  the  800^.  was  given  to  J. 
Walker  for  his  life,  with  a  proviso,  that  if 
he  hecame  bankrupt  or  insolvent,  or  at- 
tempted to  alienate  Uie  income,  it  should  be 
paid  to  Mrs.  Walker  during  her  son's  life. 
The  object  of  this  was  to  keep  him  within 
bounds,  and,  in  fact,  as  a  protection  to 
herself.  Then,  with  regard  to  the  other 
transaction  as  to  the  debts,  she  stipulated 
to  pay  them,  provided  the  creditors  would 
discharge  him  altogether  from  those  debts. 
What  is  there  unnatural  in  such  a  transac- 
tion between  her  and  her  son?  Why  are 
we  to  imply  that  the  covenant  was  the 
amount  of  her  liability?  She  incurred  a 
liability  to  a  certain  extent;  but  I  find 
nothing  to  make  me  believe  that  she  had 
any  intention  of  incurring  a  debt,  or  that 
any  sum  was  due  from  her.  I  must,  there- 
fore, construe  the  covenant  according  to  its 
obvious  import,  and  if  so,  there  was  no  breach 
of  her  engagement. 

It  was  said,  that  this  defence  was  not  set 
up  by  tbe  answer:  but  the  answer  states  all 
the  circumstances,  the  former  suit,  the  agree- 
ment, and  the  covenant,  and  the  subsequent 
payment  of  several  sums  for  her  son's  bene- 
fit, exceeding  1 70^.,  and  sly  insists  that  she 
does  not  owe  anything  to  her  son. 

J  think  there  is  no  ground  to  support  this 
suit;  and  the  judgment  of  the  Master  of 
the  Rolls  must  therefore  be  affirmed,  and 
with  costs. 


Feb, 
March 


L.C.  ^ 
.  20,28;  V 
arch  9.    J 


BONSER  V,  cox. 


Principal  and  Surety — Promissory  Note, 

R,  together  with  J.  as  his  surety^  gave  a 
promissory  note  to  hankers,  who  were  to  give 
to  R,  a  draft,  payable  at  three  months.  No 
draft  was  given,  hut  the  bankers  immediately 
advanced  the  amount  to  R.  without  the  con- 
currence of  J. : — Held,  that  this  was  a  sub- 
stantiaUy  different  transaction,  and  that  J, 
was  released  from  his  liability  as  surety. 

The  particulars  of  this  case  are  reported 
in  \OLaw  J.  Rep*  (n.s.)  Chanc.  395.  Cer- 
tain inquiries  were  directed  to  be  made  by 
the  Master,  who  had  since  made  his  re- 
port. 


Mr.  Anderdon,  Mr.  Walker,  Mr.  J.  /tw- 
sell,  Mr.  Bacon,  Mr.  RoU,  and  Mr.  Sheb' 
beare  appeared  for  the  different  parties. 

March  9. — The  Lord  Chancellor. — 
The  circumstances  of  this  case  are  these : 
Messrs.  Cox  and  Morrell  carried  on  the 
business  of  bankers  at  Oxford.  Richard 
Cox,  who  was  a  partus  in  that  house,  also 
carried  on  business  in  another  part  of  the 
coutitry,  and  in  partnership  with  a  person 
of  the  name  of  Davies.  'There  were  some 
bills  about  to  become  due  for  which  R.  Cox 
and  Davies  were  responsible.  It  was  ne« 
cessary  that  they  should  provide  the  means 
of  taking  them  up,  and  accordingly  R.  Cox 
applied  for  some  advance,  to  Cox  &  Mor- 
rell. They  agreed  to  make  an  advance 
upon  certain  terms ;  John  Cox,  who  was 
the  brother  of  R.  Cox,  being  surety  for  the 
performance  of  the  engagement.  Accord- 
ingly this  engagement  was  entered  into ;  it 
was  in  the  form  of  a  promissory  note,  but 
not  negotiable.  "  We  jointly  and  severally 
promise  to  pay  Messrs.  Cox  &  Morrell  999/. 
105.,  for  value  received,  by  a  draft  of  three 
months'  date."  This  note  was  signed  by 
R.  Cox,  who  was  the  principal,  and  by  J. 
Cox,  who  was  the  surety.  No  draft  was 
given  ;  but  without  any  communication 
with  J.  Cox,  a  different  transaction  took 
place  between  R.  Cox  and  Messrs.  Cox  & 
Morrell.  Cox  &  Morrell  agreed  to  take  up 
the  bills — two  bills  of  500Z.  each — which 
were  about  to  be  presented  at  the  house 
of  their  correspondents  in  London,  Jones 
Loyd  &  Co.,  and  the  bills  were  accord- 
ingly taken  up.  No  demand  was  made  on 
this  note  upon  i.  Cox,  who  lived  for  some 
years  afterwards  ;  but  after  his  death  a  de- 
mand was  made,  out  of  which  the  present 
question  has  arisen;  and  the  question  is, 
whether,  under  these  drcumstances,  the 
surety  is  discharged  from  his  engagement. 

The  law,  with  respect  to  principal  and 
surety,  is  well  known  and  settled;  it  is 
strictissimi  juris.  The  party  who  is  surety 
for  another  for  the  performance  of  an  en- 
gagement, can  only  be  called  upon  to  gua- 
rantee the  performance  of  that  engagement, 
when  the  engagement  is  carried  into  C(»n- 
plete,  literal,  and  strict  effect.  The  parties 
have  no  right,  without  the  concurrence  of  the 
surety,  and  without  his  assent,  to  vary  the 
engagement  in  any  material  circumstance ; 
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it  must  be  strictly  adhered  to  :  it  will  not 
do  to  substitute  another  engagement,  al- 
though in  substance  it  may  be  the  same, 
and  although  it  may  be  more  beneficial  for 
the  surety.  He  enters  into  a  particular  and 
specific  contract,  and  that  contract  alone  he 
is  bound  to  perform.  The  law  on  this  sub- 
ject  is  well  laid  down  by  Mr.  Justice  Bayley 
in  the  case  dted  at  the  bar  of  Whitcher  v. 
Hallil). 

Now,  adyerting  to  these  principles,  it  is 
material  to  consider  what  was  the  situation 
of  Richard  Cox,  as  principal,  and  what  was 
the  nature  of  the  engagement  which  he  first 
entered  into,  and  what  was  the  alteration 
which  was  afterwards  made  in  that  engage- 
ment. The  agreement  was,  that  a  draft  at 
three  months  should  be  deliYered  to  him. 
The  effect  of  that  agreement  was  to  give 
him  a  credit  to  the  expiration  of  those  three 
months.  Cox  &  Morrell  were  not  to  be 
in  cash  advance  until  the  three  months  had 
expired,  and  therefore  it  was  considered 
on  both  sides,  in  this  arguqient,  that  that 
engagement  so  entered  into  was  an  engage- 
ment for  three  months'  credit.  Richard  Cox 
was  not  to  be  called  on  to  repay  that  ad- 
vance until  the  expiration  of  that  period. 
Then,  what  afterwards  takes  place?  No 
draft  is  given,  but  in  consequence  of  a  com- 
munication between  Richard  Cox  and  Messrs. 
Morrell,  the  bills  are  taken  up,  money  is 
advanced,  and,  in  consequence  of  the  ad- 
vance of  that  money,  an  immediate  debt 
accrued  to  Cox  &  Morrell.  The  circum- 
stances out  of  which  or  from  which  the 
three  months'  credit  was  to  be  inferred,  never 
took  place.  A  direct  payment  of  money 
was  made  to  the  use  of  Richard  Cox,  and  a 
suit  might  have  been  instantly  instituted 
for  the  purpose  of  recovering  that  money. 

It  appears  to  me,  after  having  considered 
the  subject  much,  in  consequence  of  the  dis- 
cussions that  have  taken  place,  that  this  was 
such  a  substantial  alteration  in  the  contract, 
that  the  surety  was  dischai^d.  A  man 
might  be  willing  to  be  surety  for  another 
person  for  an  advance  to  be  made  on  a 
credit  of  three  months,  and  yet  might  be 
unwilling  to  be  surety  for  an  immediate 
advance,  creating  an  immediate  liability,  or 
a  liability  depending  upon  the  forbearance 
of  the  creditor.     I  think,  in  this  case,  that 

f  I )  3  B.  &  C.  269 ;  9.  c.  4  Law  J.  Rep.  K.B.  167. 


there  was  a  substantial  alteration  in  the 
transaction.  It  was  not  the  engagement 
for  which  John  Cox  became  surety  ;  it*  was 
a  different  transaction,  and  being  a  different 
transaction,  and  not  only  a  different  transac- 
tion, but  substantially  also  different,  I  think 
that  the  surety  is  released  from  his  liability. 

Much  discussion  took  place  with  respect 
to  what  passed  in  this  court,  when  the  case 
was  argued  before  my  Lord  Cottenham. 
Lord  Cottenham  stated,  that  he  should  have 
considered  that,  if,  instead  of  giving  the 
draft  of  three  months,  money  had  been 
advanced  on  a  discount  of  three  months^ 
the  transaction  would  have  been  the  same* 
and  that  the  surety  would  not  have  been 
discharged.  That  was,  as  I  understand* 
on  this  principle,  that  the  same  extent  of 
credit  would  have  existed  in  that  case,  as 
if  the  draft  had  been  given.  The  money 
could  not  have  been  claimed  until  the  expi- 
ration of  the  three  months.  Cox  &  Morrell 
might  have  discounted  the  draft  when  it  had 
been  given ;  and,  therefore,  to  go  through 
the  mere  form  of  giving  the  draft  and  dis- 
counting it  was  quite  unnecessary :  money 
might  be  advanced  on  a  three  months'  dis- 
count. I  have  reason  to  know,  that  that 
was  the  opinion  of  Lord  Cottenham,  and 
that  he  never  meant  to  express  anything 
beyond  that  opinion ;  I  have  thought  it  my 
duty  to  inquire,  and  T  have  ascertained  that 
that  is  so ;  T  think,  therefore,  that  this  trans- 
action released  the  surety,  and  it  is  not  to  be 
omitted,  that  this  note  remains  in  the  hands 
of  Messrs.  Morrell,  and,  as  I  have  before  said, 
for  a  very  considerable  time.  It  does  not 
appear  that  any  claim  was  made  on  John 
Cox  in  his  lifetime,  and  it  is  not  until  after 
his  death  that  an  attempt  was  made  to 
recover  this  money.  So  much,  then,  as  to 
the  transaction  relating  to  the  note  for 
9992.  108. 

With  respect  to  the  other  transaction,  as 
to  the  note  for  750/.,  I  stated  my  opinion 
at  the  time,  and  I  retain  that  opinion,  that 
John  Cox  was  in  that  note  merely  a  surety, 
as  in  the  other.  All  the  circumstances 
lead  satisfactorily  to  that  conclusion:  and 
what  did  Richard  Cox  do  ?  Richard  Cox 
took  the  note,  deposited  it  at  the  banking 
house,  and  without  the  authority  of  his 
partners  drew  out  750/.,  leaving  the  note 
there  as  a  security.  If  nothing  had  been 
done  upon  that,  the  transaction  would  have 
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been  quite  of  a  different  character ;  but  tbe 
partners  adopt  the  transaction;  and  the 
partners  adopting  the  transaction  renders 
this  case  similar  to  the  former  one.  There 
is  the  advance  of  the  750/.  and  taking  the 
note,  and  an  immediate  advance  of  750/., 
which  sum  was  applied  I  believe  afterwards 
to  the  taking  up  of  some  bill.  The  case, 
therefore,  is,  in  substance,  the  same  as  the 
former,  assuming  the  fact,  which  I  do  assume, 
that  John  Cox  was  a  mere  surety. 

The  consequence  is,  that  as  £ur  as  relates 
to  the  999/.  lOs.,  the  finding  of  the  Master 
must  be  affirmed.  As  £eu:  as  relates  to  the 
750/.,  the  finding  of  the  Master,  as  I  appre- 
hend, proceeded  on  the  consideration  that 
Cox  was  the  principal,  and  not  the  surety ; 
and  as  for  as  relates  to  that,  the  finding  of 
die  Master  must  be  disallowed.  I  think, 
as  to  one,  where  the  Master  of  the  Rolls' 
judgment,  and  the  conclusions  of  the  Master 
are  the  same,  Messrs.  Morrell  must  pay  the 
costs  ;  as  to  the  other,  not. 


•Feb    17-  ^    InreROQEBLS, 
MarJh  22.J    b^b"eld  v.  eogers. 

Lunatic — Mortgage — Trustee — 1  WilL^. 
c.  60. 

Ay  after  making  an  equitable  mortgage  of 
freeholds^  became  lunatic.  The  mortgaged 
estate  was  sold  under  a  decree  in  a  foredo- 
sure  suit.  The  lunatic  was  held  to  be  a 
trustee  within  the  1  fViU.  4.  e.  60,  and  a 
conveyance  was  ordered  to  be  made  by  the 
plaintiff* s  solicitor  in  the.name  of  the  lunatic^ 
without  a  reference. 

The  bill  prayed  for  a  foreclosure  or  sale 
of  certain  freehold  hereditaments,  the  title 
deeds  of  which  had  been  deposited  by  the 
defendant  by  way  of  equitable  mortgage,  for 
seouring  250/.  and  interest.  The  defendant 
having  become  of  unsound  mind  since  the 
deposit,  his  answer  was  put  in  by  a  guardian. 

The  Court,  by  a  decree,  had  dnected  re- 
payment to  be  made  within  six  mon  As,  and, 
in  de£Eiult,  had  ordered  the  estate  to  be  sold. 

The  estate  had  been  sold  accordingly, 
and  the  purchase-money  paid  into  court, 
and  all  proper  parties  were  ordered  to  join 
in  a  conveyance. 


The  defendant  was  a  lunatic,  but  had  not 
been  so  found  by  inquisition ;  and  a  petition 
was  now  presented  by  the  plaintiff,  praying 
that  some  proper  person  might  be  appointed 
to  convey  on  the  behalf  of  the  defendant, 
and,  if  necessary,  for  a  reference  to  the 
Master,  to  inquire  whether  the  defen^mt 
was  a  trustee  within  the  meaning  of  the  act 
1  Will.  4.  c.  60,  and  to  approve  of  a  proper 
person  to  convey. 

Mr,  E,  Montagu  appeared  for  the  peti- 
tioner ; 

Mr,  Cookey  for  the  lunatic ;  and 

Mr,  Rogersy  for  the  purchaser. 

King  v.  Leachy  2  Hare,  57 ; 
SchoUfield  v.  HeafieUy  8  Sim.  470  ; 
s.  c.  8  Law  J.  Rep.  (n.s.)  Chanc.  80, 
were  dted. 

The  Lord  Chancellor  was  of  opinion 
that,  after  the  decree  which  had  been  pro- 
nounced, the  defendant  was  a  trustee  within 
the  meaning  of  the  act,  and  that  he  could 
make  the  order  which  was  asked  for ;  but 
the  Court  must  be  satisfied  of  the  fact  of 
the  lunacy  of  the  party ;  and  for  that  pur- 
pose the  case  might  stand  over  for  affidavits 
to  be  filed. 

Satisfactory  affidavits  having  been  fur- 
nished, his  Lordship,  on  the  22nd  of  March 
1844,  made  the  order,  directing  the  plain- 
tiff's solicitor  to  be  the  party  to  convey,  in 
the  name  of  the  lunatic. 


L.C.      \ 
March  22.  J 


In  re  grove. 


Lunatic — Illegitimate  Children, 

The  Court  will  not  increase  the  allowance 
of  a  lunaticy  on  the  ground  of  there  being 
illegitimate  children  of  a  deceased  brother  of 
the  lunatiCy  to  whose  support  the  lunatic 
would  probably  have  contributedy  if  not  in 
a  state  of  incapacity. 

This  was  a  petition  by  the  committee, 
who  was  also  the  sister  and  sole  next-of- 
kin  of  a  lunatic.  The  property  of  the  lunatic 
consisted  of  stock  in  the  funds,  which  pro- 
duced an  annual  income  of  about  210/.,  and 
the  income  which  had  been  allowed  for  the 
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support  of  Uie  liinatic  was  179Z.  IO5.  4<2. 
The  petition  prayed,  among  other  things, 
that  the  whole  of  the  income  might  he 
allowed  by  way  of  maintenance. 

The  petition  stated,  that  the  petitioner 
and  one  of  her  sisters,  since  deceased,  had 
for  several  years  contributed  to  support 
three  illegitimate  children  of  a  deceased 
brother,  and  that  the  lunatic  would,  no 
doubt,  have  also  contributed  towards  their 
support,  if  she  was  not  incapable  of  doing 
so. 

Mr,  Cooper  appeared  in  support  of  the 
petition. 

The  Lord  Chancellor  said,  that  although 
the  Court  would  increase  the  allowance  of  a 
lunatic,  for  the  purpose  of  making  a  better 
provision  for  his  illegitimate  children,  yet 
the  circumstance  of  there  being  illegitimate 
children  of  a  brother  of  the  lunatic  would 
not  induce  the  Court  to  increase  the  allow- 
ance ;  but  in  this  case,  as  the  present  pro- 
perty of  the  lunatic  was  greater  than  when 
the  former  order  was  made,  his  Lordship 
thought  the  allowance  might  be  increased 
to  200Z.  a  year,  although  it  must  be  under- 
stood, that  the  increase  was  not  made  firom 
any  consideration  of  the  illegitimate  children 
of  the  lunatic's  brother. 


FAIRTHORNE  V.  WESTON. 


WlGRAM,  V.C.I 

March  21, 22.  J 

Pleading — Partnership — Accounts — DiS" 
soUaion — SSth  Order  of  August  1841. 

A  bill  by  A.  against  B,  his  co-partner^ 
alleging  exclusion  from  the  partnership  books^ 
and  repeated  violations  of  the  partnership 
articles^  with  the  fraudulent  intent  of  forcing 
A.  to  dissolutionj  prayed  for  an  account  and 
a  receiver^  but  did  not  pray  a  dissolution : — 
Held^  that  the  bill  was  not  generally  de- 
murrablCf  on  the  ground  that  it  did  not  pray 
a  dissolution^  as  the  Courts  according  to  the 
allegations  in  the  biUy  would  give  some  relief 
and  would  direct  some  accounts  as  incidental 
to  that  relief. 

It  is  not  a  rule  of  universal  applicatianf 
that  a  bill  for  an  account  of  partnership 
transactions  is  open  to  a  general  demurrer y 
where  a  dissolution  is  not  prayed. 

The  SSth  Order  of  August  1841  is  appli- 
cable where  the  bill  is  generally  demurrable. 


The  bill  stated,  that  by  articles  of  agree* 
ment,  dated  the  30th  of  December  1839, 
and  made  between  the  defendant  Weston  of 
the  one  part,  and  the  plaintiff  of  the  other 
part,  and  reciting  that  Weston  was  then 
carrying  on  the  business  of  attorney,  soli-« 
citor,  and  conveyancer  at  B,  and  that  he 
held  various  offices  and  appointments  at  B, 
it  was  witnessed,  that  in  consideration  of 
700i.  paid  to  Weston  by  the  plaintiff,  and 
in  consideration  of  a  furtiier  sum  to  be  paid^ 
&c.,  Weston  and  plaintiff  had  mutually 
agreed,  and  did  thereby  covenant,  &c.,  ia 
manner  following,  that  is  to  say,  that  they 
should  become  partners  as  from  the  1st  of 
January  then  next,  until  the  31st  of  De- 
cember 1841,  if  both  parties  should  so  long 
live ;  that  the  business  should  be  carried  on 
under  the  firm  of  Weston  &  Fairthome.  at 
the  offices  of  Weston  in  B ;  that  they  should 
contribute  equally  to  the  capital  of  the  con- 
cern. &c.,  and  should  divide  the  profits 
equally  between  them ;  that  at  the  end  of 
the  partnership  term  of  two  years,  Weston 
should  retire  from  and  yield  up  the  business, 
offices,  and  appointments  to  Fairthome,  who 
should  thenceforth  carry  on  the  same  on  his 
own  account,  in  his  sole  name,  and  for  his 
own  profit;  in  consideration  of  which  Fair- 
thome was  then  to  pay  to  Weston  a  further 
sum  of  700^.  The  biU  then  stated,  that  they 
entered  into  partnership  under  the  articles, 
and  continued  to  cairy  on  business  there- 
under till  April  1842,  before  which  time  the 
defendant,  in  compliance  with  the  articles.' 
ought  to  have  retired,  and  procured  or  used 
his  best  endeavours  to  have  procured  plain- 
tiff's appointment  to  the  said  offices,  &c. ; 
but  that,  on  the  contrary,  defendant  entered 
into  negotiations  with  other  persons  to  pro- 
cure their  appointments ;  that  plaintiff  re- 
peatedly, after  the  expiration  of  the  term, 
requested  defendant  to  perform  the  agree- 
ment ;  but  that  defendant,  hoping  to  induce 
plaintiff  to  enter  into  partnership  for  an  ex- 
tended term,  and  with  a  view  of  so  conduct- 
ing himself  in  the  course  of  such  extended 
term,  as- to  compel  the  plaintiff  to  seek  for  a 
dissolution  of  the  partnership,  so  as  to  leave 
defendant  in  sole  possession  of  such  business^ 
delayed  to  comply  with  such  request ;  that 
defendant  at  length  succeeded  in  inducing 
plaintiff  to  enter  into  partnership  for  an 
extended  term,  and  accordingly,  by  an  in- 
denture of  the  15th  of  April  1842.  phiintiff 
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and  defendant  agreed  to  continue  partners 
from  the  1st  of  April  then  instant,  for  the 
further  term  of  five  years,  upon  nearly 
similar  terms  with  the  first  agreement ;  that 
at  the  end  of  the  five  years  defendant  should 
retire  in  favour  of  plaintiff,  who  was  there- 
upon to  pay  to  defendant  700Z. ;  and  that 
if  defendant  should  be  unable  to  procure 
)>laintiff 's  appointment  to  the  said  offices,  he, 
defendant,  should  then  hold  them  for  their 
mutual  benefit.  The  bill  then  stated,  that 
the  last-mentioned  partnership  had  ever 
since  been  carried  on  by  plaintiff  and  defen- 
dant ;  that  plaintiff  had  adhered  to  the  arti- 
cles of  agreement,  and  had  kept  proper 
books,  8cc. ;  that  the  said  books  were  made 
up  and  balanced  to  the  dOth  of  April  1 842 ; 
that  since  that  time  plaintiff  had  frequently 
requested  defendant  to  concur  with  him  in 
miJcing  up  the  books  firom  that  time ;  but 
that  defendant  refused  to  do  so,  for  the  pur- 
pose of  driving  the  plaintiff  to  a  dissolution 
of  the  partnership,  and  of  determining  the 
provisions  by  wluch  defendant  was  bound ; 
that  no  entries  had  been  made  by  defendant 
in  the  joint  day-book  or  cash-book  of  a 
later  day  than  the  dOth  of  April  1842 ;  that 
plaintiff  had  kept  proper  accounts,  &c.,  but 
that  defendant  had  not  kept  any  since  April 
1842 ;  or  that,  if  he  had,  he  had  conceded 
them  from  plaintiff,  and  had  refused  inspec- 
tion of  them ;  by  reason  of  which  plaintiff 
had  been  prevented  making  out  proper  bills 
of  costs,  &c.,  or  proper  entries,  &c. ;  that 
defendant  at  all  times  refused  to  make  out 
or  to  join  in  making  out  any  account  of  the 
partnership  dealings  and  transactions  since 
Ihe  month  of  Apnl  1842;  that  defendant 
frequently  used  violent  and  insulting  lan- 
guage to  plaintiff  for  the  purpose  of  com- 
pellmg  plaintiff  to  a  dissolution  of  the  part- 
nership. The  biQ  cbaiged  that  the  defendant 
had,  since  April  1842,  done  much  business, 
and  received  large  sums  on  account  of  the 
partnership,  which  he  refused  to  give  account 
of,  and  had  applied  the  same  to  his  own 
use;  that  defendant  still  continued  to  ex- 
clude plaintiff  from  all  knowledge  of  and 
controul  over  the  business  transacted  by 
defendant,  &c.,  and  had  expressed  a  deter- 
mination to  have  a  dissolution  of  the  part- 
nership. The  bill  prayed  an  account  of  the 
partnership  dealings  and  transactions  since 
April  1842,  and  an  account  of  the  monies 
received  and  paid  by  plaintiff  and  defendant 


respectively,  in  regard  thereto,  and  of  all 
the  receipts  and  payments  of  defendant  in 
respect  of  the  said  offices  and  appointments, 
which  ought  to  have  been  brought  into  the 
said  partnership  account ;  plaintiff  offering 
to  account  for  the  partnership  dealings  and 
transactions  which  had  been  carried  on  by 
him,  and  his  receipts  in  respect  thereof;  and 
that  a  fair  and  proper  division  of  profits,  made 
by  the  partnership  from  the  1st  of  January 
1840,  might  be  made  between  plaintiff  and 
defendant,  not  disturbing  the  accounts  so 
made  up  as  aforesaid ;  and  that  defendant 
might  be  directed  to  pay  to  plaintiff  what, 
upon  the  taking  of  such  accounts,  should  ap- 
pear to  be  due  to  him.  The  bill  also  prayed 
a  receiver,  but  did  not  pray  a  dissolution. 
The  defendant,  by  his  answer,  admitted  the 
execution  of  the  partnership  articles  of  the 
SOth  of  December  1839,  but  declined  under 
the  38th  Order  of  August  1841  (1),  to  make 
any  further  answer.  The  plaintiff  then 
excepted  to  the  defendant's  answer;  and 
the  Master  having  reported  the  answer  in- 
sufficient, the  case  came  on  on  exceptions 
to  the  Master's  report. 

Mr.  K.  Parker  and  Mr.  Shee,  for  the 
exceptions. — The  question  to  be  argued  on 
these  exceptions  is,  whether  a  bill  for  an 
account  of  partnership  dealings  and  trans- 
actions is  not  demurrable,  except  it  pray  a 
dissolution.  The  rule  has  always  been  so 
laid  down,  and  is  a  rule  quite  independent 
of  the  statements  and  chaiges  contained  in 
the  bill. 

Loscombe  v.  Rtissellf  4  Sim.  8. 

Forman  v.  Homfray,  2  Yes.  &  Bea.  329. 

Fan  Sandau  v.  Moore^  1  Russ.  442 ; 
s.  c.  4  Law  J.  Rep.  Chanc.  177. 

Piaoit  V.  Bagley,  M*C1.  &  Yon.  569. 

muers  V.  Taylor,  15  Ves.  10. 

Goodman  v.  fVhUcomb,  1  Jac.  &  W.  589. 

Marshall  v.  Colman,  2  Ibid.  266. 

KmbeU  v.  fnUe,  2  You.  &  Col.  15 ; 
s.  c.  5  Law  J.  Rep.  (n.s.)  £x.|£q.  98. 
Mr,  Romilly  and  Mr.  Glasse,  in  support 
of  the  Master's  fmding. — The  Court  will 
decree  an  account  widiout  a  dissolution, 
where  one  partner  prevents  the  other  from 
having  access  to  the  partnership  books;  but 
especially  in  a  case  like  the  present,  where 
the  defendant  is  contravening  the  partner- 
ship articles  for  the  purpose  of  forcing  on  a 

(1)  Ord.  Can.  175;  10  Law  J.  Rep.  (n.8.)  Chanc. 
114. 
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&8ohition,  and  retaining  the  premium  paid 
by  the  plaintiff;  for  the  Court,  by  refusing 
the  particular  relief  prayed,  would  be  aiding 
the  defendant  in  his  contemplated  fraud — 
Harrison  v.  Armifage^  4  Mad.  143. 
Riehardsif.  Davies,  2 Russ.  8c Myl.  347. 
WaUworth  v.  HoU,  4  Myl.  &  Cr.  619 ; 
s.  c.  10  Law  J.  Rep.  (n.s.)  Chanc. 
138. 
Knowles  y.  HaughUm,  11  Ves.  168. 
CoUyeron  Partnerghip^  198,  n. 
Taylor  ▼.  Davis,  4  Law  J.  Rep.  (n.s.) 

Chanc.  18. 
Chappie  r.  Cadell,  Jac.  537. 

March  22.— Wigram,  V.C— This  is  a 
suit  between  two  partners.   The  bill  alleges 
a  partnership  which  will  not  expire  till  April 
1847 ;  and  it  prays  that  the  accounts  may 
be  taken,  and  a  receiver  be  appointed  ;  but 
it  does  not  pray  a  dissolution.     The  defen- 
dant did  not  demur  to  the  bill,  but  answered 
it;  and    by  his  answer  he  admitted  the 
formation  of  the  partnership,  in  December, 
1839,  and  declined  to  give  any  further 
answer  to  the  bill.  The  objection  to  answer 
is  founded  upon  the  38th  Order  of  August, 
1841,  which,  where  the  biU  is  demurrable, 
enables  the  defendant  to  decline  answering 
any  interrogatory,  or  part  of  an  interrogatory, 
from  answering  which  he  might  have  pro- 
tected himself  by  demurrer.     The  Master 
upon  exceptions  reported  the  answer  insuf- 
ficient ;  and  the  case  comes  before  me  upon 
exceptions  to  the  Master's  report.     I  think 
the  Master  was  right.     The  argument  for 
the  defendant  turned  whoUy  on  the  propo- 
sition, that  such  a  bill  as  the  present  is 
dennunable,  unless  a  dissolution  be  prayed ; 
and  in  support  of  that  proposition,  Loscombe 
V.  RusseU  was  relied  upon.     Now,  there 
may  be  cases  to  which  the  rule  there  laid 
down  is  applicable,  but  it  has  its  limits,  and 
has  never  been  admitted  as  a  rule  of  uni- 
▼ersal  application — Harrison  v.  Armitage^ 
and  Hichards  v.  Davies.     The  unequivocal 
expressions  of  the  Lord  Chancellor,  in  WM^ 
worth  V.  Holt,  of  the  Master  of  the  Rolls,  in 
Taylor  v.  Davis  and  Richards  v.  Davies, 
and  of  the  Vice  Chancellor  of  England  in 
j^files  V.  Thomas  (1),  shew  that  no  such 
universal  rule  obtains  now ;    and,  in  my 
opinion,  it  is  essential  to  justice,  that  no  such 

(I)  9  Sim.  606. 
Nbw  Series,  XIII.— Chahc. 


universal  rule  should  obtain ;  for  if  a  bill 
would  not  lie  to  compel  a  man  to  observe 
the  covenants  of  the  partnership  contract, 
it  is  obvious  that  a  partner,  fraudulently 
inclined,  might  compel  his  co-partner  to 
dissolve  the  partnership,  or  ruin  him  by 
continued  violations  of  the  partnership  con- 
tract. I  have  no  doubt  that  the  Cburt  will 
sustain  a  bill  to  support,  instead  of  to  dis- 
solve a  partnership,  even  though  it  may  be 
necessary  to  take  the  partnership  accounts, 
with  a  view  to  the  relief  to  be  given.  The 
question  is,  whether,  if  a  general  demurrer 
had  been  filed  to  the  bill,  I  should  have 
been  bound  to  allow  the  demurrer.  In  the 
exercise  of  the  discretion  which  the  Court 
always  assumes  in  such  cases,  I  should  have 
felt  bound  to  overrule  it.  The  question 
depends  not  only  on  the  particular  prayer 
of  the  bill,  but  upon  the  whole  prayer,  in- 
cluding that  for  general  relief,  taken  in  con- 
nexion with  the  allegations  and  objects  of 
the  biU.  Those  allegations  are,  that  the 
defendant,  for  the  fraudulent  purpose  of 
compelling  a  dissolution,  is  violating  the 
partnership  contract;  and  the  object  of  the 
bill  is  to  have  the  benefit  of  the  partnership 
articles  without  a  dissolution.  If  those 
allegations  are  true,  some  accounts  must  be 
directed — ^perhaps,  not  all  that  are  prayed 
by  the  bill ;  but  the  plaintiff  is  entitled  to 
some  relief  and  discovery,  and  accounts  of 
some  kind  must  be  incidental  to  that  relief. 
I  am  generally  of  opinion  that  this  is  no 
case  for  a  partial  discovery,  but  is  a  case  in 
which  the  plaintiff  has  a  right,  according  to 
the  allegations  in  the  bill,  to  have  an  answer 
from  the  defendant,  whether  he  is  endea- 
vouring upon  unjust  terms  to  compel  a  dis- 
solution of  the  partnership.  Without  say- 
ing what  relief  will  be  given,  it  is  sufiicient 
to  say  that  the  Court  will,  as  Lord  Cotten- 
ham  said  it  was  the  duty  of  the  Court  to  do, 
go  as  fiu:  as  it  can  in  effectuating  the  rights 
of  the  parties.  I  have  had  occasion  several 
times  to  say,  that  the  d8th  Order  of  August 
1841,  does  apply  where  the  bill  is  generally 
demurrable, — it  was  meant  so  to  apply ;  if 
the  Masters  entertain  any  doubt  upon  the 
subject,  it  would  be  desirable  to  obtain  the 
opinion  of  the  Lord  Chancellor  upon  that 
point.  The  Masters,  I  understand,  think 
it  applies  only  where  a  demurrer  would  lie 
to  a  particular  question.  The  order  was 
meant  to  meet  those  oppressive  cases,  where 
2M 
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the  defendant  was  obliged  to  answer  to  some 
particular  discovery  that  would  be  injurious 
to  him.  At  the  same  time,  it  is  not  true 
that  it  overrules  the  doctrine  of  demurrers ; 
the  party  having  once  answered,  has  com- 
mitted himself  to  the  relief,  and  the  case 
must  go  to  the  hearing. 

Exceptions  disallowed. 


29;  V 
il.3 


V.C 

Feb.  29 
March 

Will,    Construction    of — Minority    tiU 
Twenty 'Jive — Vesting  of  Shares. 


MILROY  V.  MILROY. 


A  testator  left  all  his  real  and  personal 
property  to  trustees,  to  pay  the  interest  to  his 
daughter,  for  Ufe,  and  after  her  death  to 
pay  the  same  towards  the  maintenance  and 
education  of  such  children  as  she  should 
have,  during  their  minority,  and  when  the 
youngest  should  attain  twenty-five,  to  divide 
the  same  equaUy  between  them ;  but  in  ease 
either  of  his  daughter* s  children  should  die, 
leaving  any  children,  who  should  attain 
twenty-one,  then  to  pay  their  shares  to  tJieir 
children ;  and  after  these  trusts  should  be 
carried  into  execution,  then  the  trustees  were 
directed  to  convey,  release,  and  assign  aU  the 
freehold  and  leasehold  estates  to  the  heir  or 
heirs,  who  should  be  legally  entitled  to  the  same; 
and  in  case  the  testator*s  daughter  should 
leave  no  children,  or  they  should  die  under 
age,  and  unmarried,  then  to  pay  and  assign 
the  interest,  and  rents  and  profits,  to  his 
next-of-kin  .—Held,  that  "  heir  or  heirs'' 
meant  children  of  the  testator's  daughter; 
and  that  "  minority*'  meant  twenty -five,  as 
distinguished  from  coming  of  age,  and  that 
the  children  living  at  the  death  of  the 
daughter  took  vested  interests, 

John  Fry,  the  testator  in  this  case,  by 
his  -will,  dated  the  30th  of  June  1807,  gave, 
devised,  and  bequeathed  to  his  trustees  all 
his  freehold,  leasehold,  and  personal  pro- 
perty, upon  trust,  to  receive  the  rents, 
issues,  and  profits  thereof;  and  to  pay  to 
his  nephew,  W.  Fry,  during  his  life,  an 
annuity  of  201.  per  annum ;  and  also  to 
pay  to  his  daughter,  Sarah  Milroy,  during 
her  life,  the  residue  of  the  interest  to  accrue 
from  the  persona]  property,  and  the  rents 


and  profits  which  should  arise  from  his 
freehold  and  leasehold  estates,  and  continued 
in  these  words :  **  and  from  and  immediately 
after  the  decease  of  my  said  daughter,  in 
trust  to  pay  the  interest  (^  such  residue  and 
rents  and  profits  for  and  towards  the  main- 
tenance and  education  of  all  and  every  such 
child  or  children,  as  she  shall  or  may  leave 
at  her  decease,  during  his,  her,  or  their 
minority,  and  when  and  as  soon  as  the 
youngest  of  her  child  or  children  shall 
have  attained  the  age  of  twenty-five  years, 
upon  trust  to  pay,  assign,  and  transfer  the 
dividends  and  interest  of  all  such  residue, 
and  rents,  together  with  such  principal 
money  as  shall  or  may  be  remaining  (after 
reserving  sufiident  to  pay  and  discharge 
the  said  annuity  of  20L  unto  my  sioid 
nephew),  the  same  to  be  divided  equally 
between  them,  share  and  share  alike ;  and 
from  and  immediately  after  the  decease  of 
my  said  nephew,  in  trust  to  pay  and  assign 
the  remainder  of  the  said  interest  of  such 
residue  and  rents  unto  her  children,  in  Iflce 
manner ;  and  in  case  there  shall  be  but  one 
child,  then  upon  trust  to  pay  and  assign  the 
same  in  like  manner  to  such  one  child ;  but 
in  case  it  shall  happen  that  any  or  either  of 
my  said  daughter's  children  shall  die,  leav- 
ing a  child  or  children,  who  shall  live  to 
attain  the  age  of  twenty-one  years,  then 
upon  trust,  to  pay  and  assign  the  share  of 
such  child  so  dying,  in  like  manner,  to  such 
his  or  their  child  or  children ;  and  it  is  my 
further  will  and  meaning  that  my  said 
trustees,  or  the  survivor  of  them,  or  the 
executors  or  administrators  of  such  survivor^ 
shall,  and  do,  from  and  immediately  after 
the  decease  of  my  said  nephew,  toad  the 
trusts  hereof  are  frtUy  carried  into  exeon- 
tion,  convey,  release,  and  assign  all  and 
every  my  said  freehold  and  leasehold  estates 
unto  the  heir  ot  heirs,  who  shall  be  legaUy 
entitled  to  the  same,  to  hold  the  same  unto 
him,  her,  or  them,  so  entitled,  his,  her,  or 
their  heirs  and  assigns  for  ever ;  and  ift  case 
my  said  daughter  shall  leave  no  child  or 
duldren,  or  they  should  die  under  age,  and 
unmanded,  then,  upon  trust,  and  in  like 
manner,  to  pay  and  assign  the  said  interest 
and  rents  and  profits,  together  with  the 
whole  residue,  unto,  and  equally  between 
my  next-of-kin,  share  and  share  alike." 
The  testator  left  his  daughter,  the  said 
Sarah  Milroy,  his  only  child,  and  heiress- 
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at-law  *  and  tiie  said  Sarah  Milroy  died  in 
1823,  leaving  five  children  surviving  her, 
all  of  whom  had  attained  the  age  of  twenty- 
five  years.  This  hill  was  filed,  for  the 
purpose  of  cairying  the  trusts  of  the  will 
into  execution. 

Mr,   Wakefield  and  Mr.  Lovat,  for  the 

plaintifis,  said,  the  question  was,  whether 

the  meaning  of  the  testator  was  not  too 

vague.     The  words  certainly  were  plain 

enon^ ;  it  was  said  the  testator  forgot,  in 

the  latter  part,  what  he  had  done  by  the  first 

part  of  his  will.     If  there  were  no  meaning 

in  the  first  part  of  the  will,  except  what 

could  be  given  by  the  latter  part,  there 

would  be  reason  for  saying  it  was  vague, 

hut  here  both  parts  were  compatible.     It 

would  be  contended,  first,  that  the  Court 

must  say  there  is  an  intestacy,  and  next, 

that  the  gift  was  void  for  remoteness.     It 

was  quite  plain  that  the  gift  was,  first,  to  all 

ihe  children,  and  not  to  such  only  as  should 

■attain  twenty-five..     The  interest  of  the 

property  was  given,  afiter  the  death  of  the 

daughter,  Hat  and  towards  the  maintenance 

of  all  and  every  such  child  and  children  as 

she  should  leave  at  her  decease,  during  his 

or  their  mmoriiy^  not  to  such  as  should 

attain  twenty-five,  and  when  and  as  soon 

as  the  youngest  of  her  children  should  have 

attained  twenty-five;  in  trust,  to  transfer 

the  dividends  and  rents,  &o.,  the  same  to  be 

equally  divided  between  them,  share  and 

share  alike.     This  was  a  gift  of  the  whole 

to  all  the  children  she  should  leave  at  her 

death,  and  not  to  such  as  should  attain 

twenty-five,  so  that  these  children  would 

take  vested  interests,  and  the  time  of  payment 

the  only  thing  postponed. 


Afr.  RoperSf  for  one  of  the  parties,  in  the 
same  interest,  submitted  that  there  was  a 
dear  devise  in  the  first  place  to  the  children) 
but  the  conveyance  to  them  was  postponed 
till  they  attained  twenty-five.  There  was 
a  trust  for  the  maintenance  of  the  children, 
during  their  minority,  which  would  as  well 
3^;nify  the  age  of  twenty-five  as  the  age  of 
twenty-one  years— 

Jackson  v.  Marjorihanksj  12  Sim.  98. 
F'urmer  v.  Francis^  2  Sim.  &  Stu.  606 ; 
s.  c.  4  Law  J.  Rep.  Chanc.  154. 
3fr.  Kinglake   and  Mr,  Randell    fol- 
lowed, for  persons  in  the  same  interest. 


Mr.  Stuart  and  Mr,  HaU,  contra,  con- 
tended that  there  was  no  gift  of  the  real 
estate  to  the  children  of  Sarah,  till  they  had 
attained  twenty-five  years,  which  would  be 
too  remote ;  the  only  gift  was  for  mainte- 
nance. If  there  were  an  unlimited  gift  of 
the  dividends,  it  might  amount  to  an  abso- 
lute gift  of  the  stock;  but  here  it  could 
not  be  so  contended ;  there  was  no  clause 
under  which  the  Court  could  say  that  any 
interest  was  vested  in  the  children  immedi- 
ately on  the  death  of  the  testator's  daughter. 

The  ViCK  Chancsllor. — Upon  reading 
over  the  whole  of  this  will,  it  appears  plain 
to  me,  that  the  testator  did  not  mean  any- 
thing should  go  over  to  the  ultimate  takers, 
except  the  daughter  should  leave  no  child 
or  children,  or  they  should  die  under  age, 
and  unmaixied.  As  to  the  freeholds  and 
leasdiiolds,  it  is  quite  plain ;  for  the  testator 
has  said  that  the  trustees  shall,  immediately 
after  the  decease  of  his  nephew,  and  the 
trusts  are  fully  carried  into  execution^  con- 
vey, release,  and  assign  all  and  every  his 
freehold  and  leasehold  estates  unto  the  heir 
or  heirs,  who  should  be  legally  entitled  to 
the  same.  The  words  *'  heir  or  heirs"  must 
mean  children  of  the  daughter ;  there  is  no 
other  construction  to  be  put  upon  them,  for 
the  next  sentence  is»  "  in  case  my  daughter 
shall  have  no  child  or  children,  or  they  shall 
die  under  age,  and  unmarried,  then  upon 
trust,  to  pay  the  proceeds  equally  between 
my  next-of-kin ;"  that  settles  the  case  of  the 
freeholds  and  leaseholds.  As  to  the  personal 
estate,  the  construction  of*'  minority"  seems 
to  me  to  be  that  time  which  shall  elapse 
before  the  ohUdven  attain  twenty -five. 
The  testator  has  clearly  drawn  a  distinction 
between  minority  and  coming  of  age,  for 
in  the  passage  subsequent  to  that  contain- 
ing the  word  "  minority,"  we  have  this  ex- 
pression, "  and  when  and  as  soon  as  the 
youngest  of  her  child  or  children  shall  have 
attained  the  age  of  twenty-five  years." 
The  whole  thing  seems  to  me  to  be  reason- 
ably plain ;  and  I  think,  that  the  children 
living  at  the  decease  of  Sarah  Milroy,  took 
vested  interests  in  the  testator's  residuary 
property.  I  must  say,  that,  in  reading 
over  Boraston^a  case  {I)  again,  it  appears  to 
me  as  extraordinary  as  it  did  twenty  years 
ago. 

(1)  dRep.  19. 
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L.C. 

1842. 

Nov.  12,  14. 

1843. 

Nov.  18. 

Company — Mine — Forfeiture  of  Shares 
— Length  of  Time — Limitations,  Statute  of 

Shareholders  in  mining  companies  lying 
by  and  declining  to  advance  money  for  the 
necessary  works  of  the  mine,  whilst  other 
proprietors  continue  to  make  such  advances, 
— Held,  to  he  liable  to  have  their  shares 
forfeited,  notwithstanding  the  calls  for  such 
advances  were  not  authorized  by  the  deed  of 
partnership. 

This  case  came  before  the  Court  on  an 
appeal  from  the  decision  of  V.  C.  Knight 
Bruce,  dismissing  the  bill  with  costs ;  and 
the  &cts,  together  with  the  arguments  on 
the  hearing  of  the  cause,  have  dready  been 
reported  in  11  Law  J.  Rep.  (n.s.)  Chanc.  22. 
The  material  points  now  raised  were  the 
Statute  of  Limitations  and  length  of  time 
independent  of  the  statute. 

Mr.  Simpkinson  and  Mr.  T.  Turner,  for 
the  plaintiffs,  took  the  same  line  of  argu- 
ment as  was  taken  by  them  in  the  court 
below,  and  attempted  to  distinguish  this 
case  from  that  of  Senhouse  v.  Christian, 
which  is  not  reported,  but  the  hearing  and 
dismissal  of  the  suit  is  recorded  in  Reg.  Lib. 
1794,  B,  fo.  257,  and  that  of  Norway  v. 
Rowe  (1),  on  the  ground  that  in  those  cases 
the  parties  who  continued  to  work  the  mine 
had  reason  to  believe  that  the  other  pro- 
prietors had  abandoned  all  interest  therein. 

Mr.  Swanston  and  Mr.  Lovat,  for  the 
defendants,  dted  WilUams  v.  Attenb&r&ugh 
(2),  Dokret  v.  Rothschild  (8),  Sparks  v. 
the  Liverpool  WtUer^works  Company  (4). 

The  Lord  Chancellor. — The  facts  of 
this  case  are  very  frilly  stated  in  the  report 
of  the  proceedings  before  the  Vice  Chan- 
cellor. By  the  deed  of  settlement,  it  was 
agreed  that  the  capital  of  the  mining  con- 
cern, respecting  which  the  present  question 

(1)  19  Vee.  14*. 

(2)  Turn.  Bl  Rues.  70j  s.  c  1  Law  J.  Rep. 
Chanc.  188. 

(8)  1  Sim.  &  Stu.  690 ;  s.  c.  2  Law  J,  Rep. 
Cbanc.  125. 

(4)  13  Ves.  428. 


CHANCERY :      ^ 

arose,  should  consist  of  a  sum  to  be  raised 
by  the  sale  of  200  shares  of  50/.  each. 
Provision  was  made  in  the  deed  for  extend- 
ing  the  capital  by  the  sale  of  100  more 
shares,  making  in  die  whole  800.  The  in- 
stalments were  to  be  paid  as  they  should  be 
calledy^by  the  directors,  in  case  the  capi- 
tal pmRed  by  the  sale  of  the  200  shares 
should  not,  in  the  opinion  of  the  directors, 
be  sufficient  for  carrying  on  the  concern 
without  further  aid.  A  meeting  of  the 
shareholders  was  to  be  called  for  the  pur- 
pose of  considering  the  propriety  of  increas- 
ing the  number  of  shares,  or  taking  such 
other  steps  as  might  be  advisable.  It 
turned  out,  as  is  usual  in  cases  of  this  na- 
ture, that  the  capital  produced  by  the  sale 
of  200  shares  was  insufficient ;  and  it  wis 
resolved  at  a  meeting  of  the  shardiolders, 
that  the  additional  expenses  diould  be  met 
by  frurther  caUs,  rather  than  by  an  increase 
of  the  number  of  shares.  Further  calls  were 
accordingly  made.  Mary  Kent,  one  of  the 
shareholders,  being  required  to  meet  those 
additional  payments,  expressed  some  dis- 
satis&ction  at  the  demand,  but  intimated 
her  intention  of  making  some  arrangements 
to  satisfy  them.  Soon  afterwards  i£e  mar- 
ried the  present  plaintiff.  A  further  call  was 
made,  the  payment  of  which,  as  vrell  as  of 
the  former  odl,  was  demanded  from  the 
plaintiff  by  the  secretary  of  the  company. 
The  plaintiff  refused  to  pay  these  calls,  and 
disputed  the  right  of  the  company  to  make 
them.  This  fed  to  a  considerable  contro- 
versy, and  in  the  result  the  sfaazes  veie  de- 
clared to  be  forfeited.  The  right  to  take 
this  step  was  also  disputed  by  the  plaintiff 
and  his  legal  advisers.  This  controversy 
was  carried  on  till  some  lime  in  the  year 
1828,  when  it  ceased.  Further  calls  were 
from  time  to  time  made  on  the  other  share- 
holders, and  with  the  money  thus  raised 
the  working  of  the  mine  was  carried  on  till 
the  year  1837.  During  the  greater  part  of 
the  time  it  was  worked  at  a  loss,  but  to- 
wards the  dose  of  this  period  the  prospects 
brightened,  and  considerable  pn^ts  were 
obtained. 

The  plaintiff,  who  had  remained  quiet 
from  the  year  1828,  and  who  knew  that 
additional  funds  were  necessary  to  carry  on 
the  works,  but  who  had  refused  to  pay  the 
additional  calls,  and  had  made  no  offer  to 
contribute  in  any  way  towards  the  expenses 
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of  the  concern,  or  take  any  steps  to  enforce 
his  claim  during  the  period  of  adversity, 
finding  the  prospects  of  the  company  had 
at  length  improved,  and  the  balance  had 
turned  in  their  &vour,  claimed  his  share  of 
the  profits,  offering  then  for  the  first  time 
to  contribute  his  proportion  of  the  expenses. 
On  the  company  refusing  to  comply  with 
this  donand,  the  present  bill  was  filed ;  and 
the  question  is,  whether,  under  these  dx" 
cumstanoes,  the  suit  can  be  entertained, 
whether  a  court  of  equity  will  sanction  and 
lend  its  aid  to  such  a  course  of  proceeding. 
It  is  alleged  in  the  bill,  that  the  working  of 
the  mine  was,  in  the  year  1828,  or  soon 
afterwards,  entirely  suspended ;  and  though 
it  was  afterwards  worked,  the  operations 
were  feebly  conducted ;  that  no  profit  was 
derived  from  it,  and  that  during  the  interval 
between  1828  and  1837  the  plaintiff  was 
absent  from  England,  and  that  on  his  re- 
turn, in  1837,  finding  that  the  works  were 
going  on,  he  insisted  on  his  right  to  share  in 
die  profits,  a  right  which,  he  said,  he  had 
never  abandoned.  It  is  sworn,  however, 
by  the  defendants,  and  this  part  of  the 
answer  was  read  at  the  hearing,  that  the 
mine,  during  the  whole  period  in  question, 
was  in  full  work,  although,  during  a  part  of 
that  period,  the  working  was  not  attended 
with  profit,  but,  on  the  contrary,  with  con- 
siderable  loss,  and  that  this  state  of  things 
continued  till  the  year  1835.  The  allega- 
tion, therefore,  that  the  working  had  been 
suspended,  and  afterwards  feebly  conducted, 
is  disproved ;  and  as  to  the  statement  of 
the  plaintiff's  absence  firom  England,  it 
appears  that,  although  in  the  year  1828  he 
was  in  the  ishmd  of  Jersey,  no  evidence 
was  given  to  shew  the  place  of  his  residence 
between  that  time  and  the  year  1837.  The 
allegation,  in  the  bill,  of  lus  having  been 
absent  from  England,  from  1828,  was  un- 
Buppofted  by  any  proof.  These  two  mate- 
rial fects,  alleged  in  fiivour  of  the  plaintiff's 
claim,  being  tibe  one  of  them  disproved,  and 
the  other  not  supported  by  any  evidence, 
the  question  is,  whether,  in  a  precarious 
business  of  this  nature,  a  party  lying  by, 
and  lending  no  aid  to  the  concern  in  its  de- 
clining state,  nor  taking  any  steps  to  enforce 
his  asserted  right,  can  on  a  return  of  pro- 
sperity, and  when  the  risk  is  over,  be  allowed 
to  come  forward,  and  urge  a  claim  to  share 
in  the  profits  of  the  adventure.     The  rea- 


sonable inference,  and,  indeed,  the  only 
inference  to  be  drawn,  and  to  be  fiiirly 
drawn  from  the  evidence,  and  from  the  con- 
duct of  the  plaintiff,  is,  that  he  would  never 
have  advanced  this  claim,  if  the  ai&irs  of 
the  company  had  continued  in  an  unfevour- 
able  state.  This  Court  can  never  sanction 
this  sort  of  conditional  acquiescence.  To 
allow  the  party  to  lie  by,  in  a  case  of  this 
nature,  to  watch  the  course  of  events — to 
urge  his  claim,  if  it  should  be  to  his  advan- 
tage to  do  so,  and  to  abandon  it  on  a  con- 
tinuance of  misfortune  and  loss,  which,  as  a 
proprietor,  he  must  have  shared,  would  be 
at  variance  with  the  plainest  rules  of  justice. 
I  think  that  this  case  comes  within  the 
principle  stated  by  Lord  Eldon,  in  Norway 
V.  Rowe^  in  observing  on  the  decision  of 
Lord  Rosslyn,  in  Senkouse  v.  Christian; 
and  that  the  judgment  of  the  Vice  Chan- 
cellor must  therefore  be  affirmed. 


LANCASTER  0.  EVORS. 


L.C. 

1842. 

Nov.  18,  19,  24. 

1844. 

Jan.  13. 


Pleading — Answer, 

An  heir^aUlaw^  having  bought  up  judg^ 
ment  debts  affecting  the  estate  of  his  ancestor, 
is  bound  to  answer  the  inquiries  respecting 
those  purchases,  contained  in  a  bill  filed  by 
a  creditor  of  such  ancestor  for  the  adminiS' 
traiion  of  his  estate,  the  rule  being  that  a 
defendant  answering  a  biU  must  answer  it 
/»%.  The  defendant  should  have  defended 
himself  against  answering  by  plea  or  limited 
demurrer. 

The  bill  was  filed  by  a  creditor  of  the 
late  Sir  John  Powell  Pryce,  and  prayed  for 
an  account  against  the  defendant,  the  heir- 
at-law.  The  defendant  had  bought  up 
several  judgments  and  other  incumbrances 
affecting  the  estate  of  Sir  John  Powell  Pryce, 
and  by  his  answer  he  refused  to  set  forth 
the  sums  paid  by  him  for  them.  The  plaintiff 
having  excepted  to  the  answer,  on  the 
ground  that  tibe  interrogatories  in  the  bill  as 
to  the  value  given  for  die  debts  and  incum- 
brances had  not  been  answered,  the  excep- 
tion was  allowed  by  the  Master  of  the  Rolls, 
whereupon  the  present  appeal  was  brought. 
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The  facts  of  the  case  are  observed  upon 
fully  in  the  judgment  of  the  Lord  Chan- 
cellor. 

Sir  Charles  Weiherell^  Mr,  RoupeU,  and 
Mr,  Shebbeare,  for  the  defendant,  con- 
tended, that  it  was  not  necessary  for  the 
defendant,  according  to  the  rules  of  plead- 
ing, to  put  in  an  answer  to  any  of  these 
inquiries,  and  that  this  case  came  within  the 
decision  of  A  dams  v,  Fisher  ( 1 ).  The  follow- 
ing authorities  were  cited : — 

Mitford  on  Pleading,  211. 

RandaU  v.  Head,  Hardr.  188. 

Jacobs  Y.  Goodman,  2  Cox,  282. 

Wigram  on  Discovery,  2nd  edit.,  pp.  46, 
47,  89, 94,  and  following. 

Rowe  V.  Teed,  15  Ves.  372. 

Taylor  Y.MOner,  11  Ibid.  41. 

Bolder  v.  LordHunUngfieU  Ibid.  283. 

Codrington  v.  Codrington,  3  Sim.  519. 

Darcy  t.  HaU,  I  Vem.  49. 

Morret  v.  Paske,  2  Atk.  52. 

Mr,  Purvis,  Mr,  Bagshawe,  and  Mr, 
Malin,  contr^,  cited — 

Peacock  ▼.  Peacock,  16  Ves.  49. 
Mazarredo  v.  Maiiland,  3  Mad.  66. 
Leonard  v.  Leonard,  1  Ball  8c  Beat.  323. 
1  Roper  on  Husband  and  Wife,  146,  n. 
Parteriche  v.  Powlet,  2  Atk.  384. 
Shaw  V.  Ching,  11  Yes.  308. 
Thorpe  v.  Macauley,  5  Mad.  219. 
Drew  T.  Drew,  2  Yes.  &  Bea.  159. 
SomerviUe  v.  Mackay,  16  Ves.  382. 
Ovey  ▼.  Leighton,  2  Sim.  &  Stu.  234. 

The  Lord  CfiANCsixoa. — This  is  the 
substance  of  the  case  o£  Lancaster  y,  Evors, 
Sir  John  Powell  Pryce  mortgaged  to  the 
Marquis  of  Buckingham  certain  estates 
which  he  possessed  in  the  county  of 
Montgomery,  for  the  sum  of  24,000^.  A 
suit  with  respect  to  that  mortgage  was  in- 
stituted by  the  Marquis  of  Buckingham 
against  Sir  J.  P.  Pryce ;  and  in  the  progress 
of  that  suit,  the  Marquis  of  Buckingham 
agreed  to  purchase  the  estate,  and  the  sum 
for  which  he  purchased  it  exceeded  the 
amount  of  the  debt  by  the  sum  of  2,800J. 
or  thereabouts,  which  was  paid  into  court 
in  the  cause  of  ^^  Buckingham  y.  Pryce" 
By  the  lapse  of  time,  and  by  sueceasiTe 
accumulations,  that  sum  of   2,800J.   has 

(1)  8  Myl.  &  Cr.  526  ;  8.  c.  7  Uw  J.  Rep.  (n.s.) 
Ciianc.  289. 


amounted  to  upwards  of  20,6002.,  3  per 
cent,  consols.,  and  is  now  in  court.  Evors, 
the  defendant,  is  the  heir-at-law  of  Sir  John 
Powell  Pryce.  Sir  John  Powell  Pryce  was 
much  embarrassed  in  his  drcnmstances,  and 
there  existed  many  outstanding  judgments 
against  him.  The  defendant,  Evors,  pur- 
chased up  those  judgments,  and  now  con- 
tends that  he  is  entitled  to  the  benefit  of 
them,  with  respect  to  the  sum  of  20,0001. 
consols,  to  which  I  have  adverted.  That 
is  the  position  of  Mr.  Evors,  the  defendant. 

A  person  of  the  name  of  Jaques  was  a 
creditor  of  Sir  John  Powell  Pryce,  to  the 
amount  of  1,500Z.  originally,  but  that  debt 
wasafterwards  increased  by  ^e  accumulaticn 
of  interest,  to  the  amount  of  more  than  5,000^ 
For  that  debt,  the  estate  of  the  wife  of  Sir 
John  Powell  Pryce  was  made  a  security,  and 
that  sum  of  5,0002.  (which  Jaques  endea- 
voured to  recover  against  the  estate  of  Sir 
John  Powell  Pryce)  was  ultimately  paid  out 
of  the  produce  of  the  estate  of  Lady  Pryce ; 
Lady  Pryce,  therefore,  it  is  contended,  is 
entided  to  reimbursement  out  of  the  estate 
of  Sir  John  Powell  Pryce,  that  is,  out  of 
that  sum  of  20,000/.  consols,  which  repre- 
sents that  estate.  A  person  of  the  name  of 
Bumey  was  a  creditor  of  Lady  Pryce  origin* 
ally,  by  a  bond  for  the  sum  of  3,000/. 
That  bond  debt  was  converted  into  a  judg« 
ment  debt,  and  Bumey,  contending  that  these 
are  no  assets— which  is  the  fact — of  Lady 
Pryce,  says,  that  he  is  entitled  to  stand  in 
the  situation  of  Lady  Pryce,  and  to  be  paid, 
in  respect  of  the  debt  due  from  her,  out  of 
the  estate  of  Sir  John  Powell  Pryce,  which 
has  been  relieved  by  the  payment  of  bis 
debt  of  5,000/.,  out  of  the  estate  of  Lady 
Pryce. 

This  is  the  nature  of  the  suit  and  the 
equity  which  is  daimed  by  the  plaintiff. 
The  plaintiff,  in  his  bill,  alleges,  that  these 
outstanding  judgments  were  purchased  for 
small  connderations  by  Evors ;  and  he  in* 
terrogates  him  as  to  whether  or  not  he  has 
purchased  these  judgments,  and  if  he  has 
purchased  them,  for  what  consideration. 
Evors,  in  his  answer,  says  and  admits  that 
he  has  purchased  these  judgments ;  but  he 
says,  "  I  am  a  purchaser  for  a  valuable  con- 
sideration, without  any  notice  of  the  lien 
daimed  by  Lady  Pryce,  or  the  persons  who 
represent  her ;"  and  he  submits  he  is  not 
bound,  therefore,  to  answer  as  to  that  part 
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of  the  intenogatory  which  relates  to  the 
sums  that  he  has  paid  for  these  sectirities. 

Upon  this,  an  exception  was  taken  to  the 
answer,  which  was  allowed  hy  the  Master: 
it  afterwards  went  before  the  Master  of  the 
Rolls,  who  confirmed  the  dedsioiL  of  the 
Master,  and  it  has  now  come  for  judgment, 
by  appeal,  to  this  Court.  The  question  is, 
whether  that  exception  was  properly  allowed 
by  the  Master?  Now  there  is  no  jnrindple 
more  clearly  established  (as  I  understand  it) 
in  the  court  than  this,  that  when  a  party 
answers,  he  is  bound  to  answer  fully.  If 
he  has  a  defence  against  the  equity  set  up  by 
the  plaintiff,  and  wishes  to  avail  himself  of 
that  defence  without  making  any  discovery 
as  to  the  fiicts  that  are  allied  in  the  bill, 
he  must  avail  himself  of  that  defence,  ac- 
ooiding  to  the  nature  of  the  case,  either  by 
way  of  demurrer  or  by  plea.  I  consider  thi^ 
as  a  settled  rule.  Formerly  it  was  considered 
a  doubtful  question,  and  diffisrent  opinicms 
prevailed  with  respect  to  it ;  but  after  the 
strong  opinions  expressed  by  Lord  Eldon, 
particularly  in  the  cases  of  Rowe  v.  Teed^ 
and  SomerviUe  v.  Machayy  on  this  point, 
this  question  seems  to  have  been  considered 
hy  the  profession  as  settled;  and,  acoord- 
in^y,  when  the  question  afterwaands  came 
h^ore  Sir  John  Leach  in  the  case  of  3fa- 
zarredo  v.  MaUkmdy  that  learned  Judge 
stated,  in  distinct  terms,  that  he  was  present 
when  Lord  Eldon  expressed  his  opinion  in 
SwBeroiUe  v.  Maehay;  that  he  considered 
Lord  Eldon,  on  that  occasion,  intended  to 
lay  down  the  rule,  that  when  a  party  under 
such  circumstances  answered,  he  must 
answer  fully,  and  that  such  was  the  rule 
to  which  he  should  always  adhere.  In  a 
subsequent  case  of  partnership,  in  whidt 
the  plaintiff's  name  was  not  mentioned — 
■  V.  Harrisoni^)  ,where  the  defendant 
denied  the  partnendiip,  and  therefore  re- 
fused to  set  out  the  aecounts,  Sir  John  Leach 
stated  that  he  considered  this  point  as  settled, 
viz.,  that,  if  a  party  answered  at  all,  he  was 
bound  to  answer  fully;  that  if  the  defen- 
dant did  not  choose  to  set  out  the  accounts 
required,  he  ought  to  have  pleaded  as  to  the 
partnership,  and  he  aUowed  the  exception. 
I  consider,  tlierefore,  the  rule  as  settled,  and 
for  this  among  other  reasons,  viz.,  that  if  a 
party  chooses  to  answer,  and  the  defence 
which  he  sets  up  by  the  answer  should  be 
decided  against  him,  it  is  of  the  utmost  im- 
(2)  4  Madd.  252. 


portance  that  those  consequential  matters 
which  are  material  to  the  cause,  and  material 
for  the  purpose  of  the  decree,  diould  receive 
an  answer:  that  is  one  of  the  grounds,  and 
one  of  the  essential  grounds,  on  which  this 
rule  has  been  laid  down.  It  was  for  some 
time  considered,  that  a  purchase  fera  valuable 
consideration,  without  notice,  was  an  excep- 
tion to  the  rule;  but  in  the  case  of  Ovey  v. 
Leigkkm^  where  that  distinct  point  came  be- 
fore the  Court,  Sir  John  Leach  said,  that  such 
a  defence  fell  within  the  same  principle,  and 
decided  accordingly.  Afterwards  the  pre- 
sent Vice  Chancellor  of  England,  in  the  case 
of  Tke  Earl  of  PortarUngton  v.  Soulity  (3), 
confirmed  that  decision  of  Sir  John  Leach  in 
Ovey  V.  Leighton,  I  consider,  therefore, 
that  this  defence  is  no  longer  to  be  regarded 
as  an  exception  to  the  rule ;  and  that  when 
a  party  chooses,  by  way  of  defence,  in  his 
answer,  to  state  that  he  is  a  purchaser  for  a 
valuable  consideration,  without  notice,  he  is 
bound  to  answer  the  consequential  matters ; 
and  that,  if  he  desire  to  protect  himself  from 
the  necessity  of  answering  those  consequen- 
tial matters,  he  must  avail  himself  by  plea 
or  by  demurrer.  The  pres^it  case  would 
not  have  been  now  mooted  before  me,  had 
it  not  been  for  the  decision  of  Lord  Cotten- 
ham  in  the  case  of  Adams  v.  Fisher,  which 
was  so  much  relied  on  at  the  bar,  and  which 
has  been  subjected  to  so  much  criticism; 
but  I  do  not  believe,  after  a  careful  review 
of  that  case,  that  it  was  the  intention  of 
that  learned  person  to  break  in  upon  the 
rule  which  I  have  stated.  That'  case  did 
not  come  before  the  Court  upon  an  ex- 
ception to  the  answer,  but  on  a  motion  for 
the  production  of  documents ;  and  it  was  on 
the  ground  of  that  distinction  that  the  judg«* 
ment  of  Lord  Cottenham  was  rested ;  and 
it  is  only  necessary  to  advert  to  certain 
parta  of  his  judgment,  to  shew  that  that  was 
the  real  foimdation  of  the  decision  of  the 
noble  Lord,  and  that  he  did  not  int^id  to 
break  in  on  the  general  rule.  The  passages 
to  which  I  refer  are  these:  "Unless  the 
defendant  (the  learned  counsel  said)  has 
brought  himself  within  some  one  ai  the 
grounds  of  protection,  such  as  that  the 
documents  are  of  a  privileged  chscacter,  he 
must  produce  them."  The  Lord  Chancellor 
then  says,  in  the  course  of  the  argument, 
"what  the  bfll  requires  is  not  the  con- 
tents of  the  documents,  but  a  list  of  the 
(3)  6  Sim.  856. 
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documents."  Now,  the  list  of  the  docu- 
ments had  been  produced :  all  that  the  bill 
required  therefore  was  produced  by  the 
answer.  And  he  says,  **  You  cannot  except 
to  the  answer,  because  the  contents  are  not 
set  out."  They  had  not  required  the  con- 
tents to  be  set  out,  and,  therefore,  there  was 
no  ground  for  excepting  to  the  answer. 
Then  the  learned  counsel  said,  "  The  defen- 
dant might  be  compelled  to  set  them  out." 
The  Lord  Chancellor  then  said,  '*  You  may 
ask  him  to  do  that"  (that  is,  by  your  bill), 
"  and  then  he  may  make  his  defence."  So 
that  if  you  do  not  ask  him  in  the  bill  to  set  out 
the  contents  of  the  documents,  you  cannot 
take  any  exception ;  he  is  only  bound  to 
set  out  the  list  of  documents ;  he  has  done 
all,  therefore,  that  the  bill  requires.  Then, 
afterwards,  when  he  comes  to  deliver  his 
judgment,  he  states,  ''  All  that  the  plain- 
tiif  asks  is,  that  ^e  defendant  may  set 
forth  a  schedule  of  the  documents ;  can  you 
except  because  he  has  set  out  the  documents 
in  the  schedule,  instead  of  in  the  bill  ?  You 
did  not  ask  that  they  should  be  set  out  in 
the  bill.  If  that  had  been  asked,  the  defen- 
dant must  have  defended  himself  in  the 
regular  way,  and  shewn  that  he  was  not 
obliged  to  comply  with  your  demand." 
Thus,  it  appears  to  me  that  his  Lordship 
adopts  the  genera)  rule ;  "  but  if  the  defen- 
dant sets  Uiem  out  in  the  schedule  to  his 
answer,  the  question  is,  upon  the  whole 
record,  whether  the  plaintiJST  has  such  an 
interest  in  them,  as  entitles  him  to  call  for 
their  production.  Here  the  defendant  has 
denied  the  plaintiff's  interest ;  he  has  on  the 
record  stated  that  which,  as  it  stands,  in  my 
opinion  excludes  the  plaintiff  fix)m  institut- 
ing this  suit  against  btm." 

In  that  case,  therefore,  there  was  no  ex- 
ception, nor  could  there  have  been  any  ex- 
ception to  the  answer,  because  the  answer 
went  to  the  full  extent  of  what  was  required 
by  the  bill ;  "  but  you  come  forward  in  a 
d^erent  shape — you  come  forward  by  way 
of  motion,  and  you  apply  to  the  Court  by 
way  of  motion,  not  by  way  of  exception  to 
the  answer,  but  by  way  of  motion,  that  the 
documents  may  be  produced."  His  Lord- 
ship then  says,  ''you  cannot  exclude  the 
discretion  of  the  Court ;  it  is  not  a  motion 
of  course  that  documents  should  be  pro- 
duced ;  you  apply  to  the  Court,  and  on 
that  motion  the  Court  will  exercise  its  dis- 
cretion as  to  whether  or  not  the  documents 


shall  be  produced ;  and  if  upon  the  whole 
record  the  Court  is  satisfied  that  it  would 
not  be  proper  that  the  documents  should 
be  produced,  it  refuses  the  motion." 

Such  was  the  distinction  drawn  by  the 
Court  in  that  case,  and  it  was  upon  it  that 
its  judgment  rested.  That  distinction  has 
been  the  subject  of  criticism  by  persons  of 
deep  learning  and  great  research ;  and  it  is 
unnecessary  for  me  to  pursue  that  criticism, 
or  to  say,  whether  or  not  it  is  well  founded. 
It  is  sufficient  for  me  to  say  that  that  was 
the  very  distinction  drawn  by  the  learned 
Judge,  and  that  he  never  intended  to  break 
in  on  the  rule  which  had  been  laid  down  so 
long,  and  so  uniformly  acted  upon,  viz, 
that  when  a  party  answers,  he  is  bound  to 
answer  fully.  I  think,  therefore,  the  reli- 
ance placed  upon  Adams  v,  Fisher  would 
not  justify  me,  whatever  respect  I  may  have 
for  the  learned  person  by  whom  that  de- 
cision was  pronounced,  in  breaking  in  upon 
the  rule.  Upon  these  grounds,  therefbre, 
I  consider  the  exception  properly  allowed. 

But  there  is  another  ground  to  which  I 
shall  very  shortly  advert,  which  is  this : — 
The  defendant  is  the  heir-at-law  of  Sir 
John  Powell  Pryce ;  he  bought  in  the  in- 
cumbrances; by  purchasing  these  incum- 
brances he  buys  them  for  the  benefit  of  the 
estate.  It  is  wholly  immaterial,  in  that  view 
of  the  case,  whether  at  the  time  he  made  the 
purchase  he  knew  that  there  was  an  out- 
standing claim  against  the  estate  or  not. 
In  this  view  of  the  case,  therefore,  it  is  of 
the  utmost  consequence  to  know  what  he 
really  paid  for  these  incumbrances;  for  hav- 
ing purchased  for  the  benefit  of  the  estate, 
he  is  not  entitled  to  more  than  the  sums 
actually  laid  out :  the  answer,  therefbre,  to 
this  question  iis  of  the  very  essence  of  the 
suit.  It  appears  to  me  on  this  ground  also 
that  the  exception  has  been  properly  al- 
lowed. I  do  not  rest  my  judgment  on  this 
ground,  because  I  think  the  other  question 
is  so  material  and  important,  and  that  it 
18  so  essential  to  the  profession  that  that 
rule  should  not  be  broken  in  upon,  and  it 
should  not  be  supposed  to  have  been 
trenched  upon  by  Uie  case  of  Adams  v. 
Fisher^  that  I  choose  to  decide  the  case 
upon  the  ground  that  I  first  mentioned. 
This  appeal  must,  therefore,  be  refused,  and 
with  costs. 
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K.Bruce,  V.C.I 
Feb.  20.      J 


HAITLAND  9.  BATSMAN. 


Settlement — Responsibility  of  Trustees, 

A,  on  his  marriage  with  B,  by  his  marriage 
settlement  covenanted  with  a  trustee^  that 
he  would  on  Martinmas  day  1824  pay 
10,000/. ;  the  trusts  of  which  were  ta  be  for 
A:  for  life,  with  remainder  to  B,  for  Ufe^ 
with  remainder  to  the  children  of  the  mar* 
riage,  and,  in  default  of  children,  for  the 
persons  therein  mentioned.  A.  died  in  1 836, 
without  having  performed  the  covenant. 
After  A*8  dea^  a  suit  was  instituted  by  B. 
against  the  trustee,  to  make  him  personally 
liable  for  the  non-pefformanee  of  the  cove^ 
nant.  A  reference  was  made  to  the  Master  to 
inquire  whether  A.  was  of  ability,  after  1 824, 
to  pay  the  10^000^.,  or  any  part  of  it.  It  ap" 
peared  that  A,  had  for  seven  years  after  1 824 
an  income  of  1,800/.  a  year,  but  that  he  had 
had  no  other  property  than  this  income,  and 
that  he  had  always  lived  up  to  or  exceeded 
his  income.  The  Master  found  that  A,  was 
of  abiUty  during  these  seven  years  to  have 
paid  4,200/.  tn  part  performance  of  the 
covenant.  No  exceptions  were  taken  to  the 
report.  On  the  hearing  of  the  cause  on 
further  directions, — Held,  that  the  trustee 
was  liable  to  pay  4,200/.,  and  that  had  the 
report  been  excepted  to,  it  would  have  been 
confirmed. 

By  a  settlement  dated  in  January  1820, 
and  made  on  the  marriage  of  Admiral  J. 
Maitland  with  Mrs.  Simpson,  widow,  Ad- 
miral Maitland  covenanted  with  Patrick 
Maitland  and  C.  Bateman,  the  trustees  of 
the  settlement,  that  he  would,  on  Martinmas 
day  which  would  be  in  the  year  1824,  pay 
them  10,000/.  upon  the  trusts  thereinafter 
mentioned.  The  trusts  were,  that  the 
money  should  be  invested  on  government 
or  real  security,  and  that  the  interest  should 
be  paid  to  Admiral  Maitland  for  life,  and 
after  his  decease  to  Mrs.  Simpson  for  life ; 
and  that  after  her  decease  the  principal 
should  be  paid  to  the  children  of  the  mar* 
nage,  and,  in  default  of  children,  to  the  per- 
sons therein  mentioned.  By  this  settlement 
Mrs.  Simpson-  assigned  her  life  interest  in 
certain  funds,  then  standing  in  the  names 
of  other  trustees,  to  the  trustees  of  the 
settlement,  in  trust,  to  pay  the  income  to 
New  Series,  XIII.— Chanc. 


Admiral  Maitland  for  life.  The  settle- 
ment did  not  contain  any  clause  exempt- 
ing the  trustees  from  responsibility  in  the 
event  of  the  covenant  not  being  enforced 
by  them. 

The  settlement  was  executed  by  the  trus- 
tees, and  the  marriage  took  effect.  Patrick 
Maitland,  the  trustee,  died  in  1821,  shortly 
after  the  marriage.  Mr.  Bateman  did  not 
enforce  the  covenant  contained  in  the  settle- 
ment, and  nothing  was  raised  in  respect 
thereof  during  the  life  of  Admiral  Maitland. 

Admiral  Maitland  died  in  1836,  and  ad- 
ministration was  taken  out  to  his  estate  by 
his  widow,  Mrs.  Maitland.  There  was  no 
issue  of  the  marriage. 

The  bill  was  filed  by  Mrs.  Maitland  against 
Mr.  Bateman,  stating  the  circumstances 
above  mentioned,  and  praying  that  it  might 
be  declared  that  it  was  the  duty  of  C.  Bate- 
man to  have  called  in  and  compelled  pay- 
ment of  the  10,000/.,  and  that  he  might  be 
decreed  to  make  good  the  loss  to  the  trust 
fuikl  occasioned  thereby,  and  to  pay  the 
10,000/.,  or  such  part  as  J.  Maitland's  estate 
should  not  be  sufficient  to  pay,  upon  the 
trusts  of  the  settlement.  To  tUa  bill  the 
persons  interested  in  the  trust  fund,  after 
Mrs.  Maitland's  death,  were  made  parties. 

Mr.  Bateman,  by  his  answer,  stated,  that 
he  was  the  brother  of  Mrs.  Maitland ;  that 
at  the  time  when  he  executed  the  settlement 
he  was  ignorant  of  the  contents  of  it ;  that 
the  trustees  in  whose  names  the  funds  stood, 
to  which  Mrs.  Maitland  was  entitled  for 
life,  had  paid  this  income  to  Admiral  Mait- 
land from  the  marriage  until  1832,  without 
any  communication  with  him  ;  that  in  1 832 
these  trustees  had  applied  to  him  for  his 
sanction  for  such  payment ;  that  this  was 
the  first  time  he  had  ever  been  applied  to 
or  called  upon  to  act  in  respect  of  the  settle- 
ment ;  that  not  having  given  directions  to 
these  trustees,  whereby  this  income  was 
stopped  for  a  time,  he  received  several  letters 
boU)  from  his  sister,  Mrs.  Maitland,  and 
Admiral  Maitland,  urgently  pressing  him 
to  order  payment  of  the  income ;  that  be- 
tween 1832  and  1835  he  repeatedly  asked 
for  an  inspection  or  a  copy  of  the  settle- 
ment, and  was  always  refused ;  that  under 
the  threat  of  causing  the  income  to  be  with- 
held, he  at  length  obtained  a  sight  of  it  in 
1835,  and  that  then,  for  the  first  time,  he 
was  informed  of  the  covenant.  He  also 
2N 
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stated,  thtt  pretioualy  to  Uie  marriage,  Ad- 
miral Maitland  had  expectations  df  ocm- 
siderable  property,  which  expectations  had 
probably  led  to  the  insertion  of  the  cove- 
nant,  and  that  these  expectations  had  proved 
&Uacious.  He  stated  also  other  g^Tounds 
for  relief,  into  which,  in  conseqnence  of 
lioxd  Cottenham's  opinion  on  the  hearing  of 
the  cause,  it  is  unnecessary  to  enter. 

The  cause  was  heard  before  Lord  Cot^ 
tenham,  in  November  1840,  when  his  Lord- 
riiip  was  of  opinion  that  Mr.  Bateman  could 
only  avail  himself  of  several  of  the  grounds 
of  defence  stated  in  his  answer,  by  a  cross 
bill.  By  the  decree  made  in  the  cause,  the 
Master  was  directed  to  inquire  "  whether, 
during  the  period  which  intervened  subse- 
quently to  Martinmas  1824,  and  thencefor- 
ward to  the  death  of  J.  Maitland,  or  during 
any  part  of  that  period,  the  said  J.  Maitland 
was  of  ability  to  pay  the  said  sum  of  10,000/., 
or  any  part  thereof.'*  Liberty  was  given  to 
Mr.  Bateman  to  file  a  bill  against  Mrs. 
Maitland,  and  the  inquiry  above  directed 
was  to  be  without  prejudice  to  it. 

The  circumstances,  material  to  the  inquiry, 
mentioned  in  the  states  of  fects  laid  before 
the  Master,  were  as  follows : — For  seven 
years,  between  1824  and  1831,  Adminl 
Maitland  had  an  income  of  about  1,800/.  a 
year,  and  between  1882  and  his  death,  an 
income  of  between  800/.  and  1,0001.  a 
year.  He  had  no  children,  and  the  chil- 
dren of  Mrs.  Maitland,  by  her  former 
marriage,  were  amply  provided  for  by 
separate  funds.  He  lived  in  London  and 
Bath,  and  his  residence  in  London  was  in 
Montague  Street  and  Tavistock  Square.  It 
did  not  appear  that  he  had  contracted  any 
debts,  by  the  payment  of  which,  or  any 
interest  thereon,  his  income  during  the 
above-mentioned  seven  years  had  been 
diminished,  or  that  he  had  during  ^at  time 
any  calls  on  him,  except  the  ordinary  ex- 
penses of  living.  On  the  other  hand,  he 
had  no  regular  income,  independentiy  of  his 
wife's  fortune,  but  his  half-pay,  and  his 
receipts,  with  tite  exception  of  his  half-pay 
and  his  wife's  property,  were  of  smaU 
amount ;  and  he  never  had  at  any  one  time 
between  1824  and  his  death  any  propeity 
in  hand,  but  a  balance  at  his  banker's,  not 
exceeding  a  year's  income.  After  1832  his 
receipts  in  respect  of  his  wife's  property  fell 
off,  and  he  was  reduced  to  considerable  em- 


barrassment, and  was  for  some  time  within 
the  rules  of  the  King's  Bench  prison. 

The  Master  by  his  report,  stating  the 
above  circumstances,  found  that  J.  Maitiand 
was  of  ability  for  the  above-mentioned  seven 
years,  between  1824  and  1832,  to  have  paid 
600/.  a  year,  and  was  not  of  ability  after 
1832  to  have  paid  anything,  and  that  4,2001. 
might  have  been  ratsed  by  the  trustee. 

The  cause  now  came  on  finr  further  direc- 
tions. A  motion  to  postpone  this  cause 
until  the  hearing  of  the  cross  cause  was 
refused,  on  the  ground  of  the  delay  in  pro- 
secuting the  cross  cause. 

No  exception  had  been  filed  by  the  de- 
fendant to  Uie  Master's  report,  the  defendant 
thinking  he  was  entitied,  on  the  materials 
before  &e  Court,  to  have  the  bill  dismissed* 
The  Vice  Chancellor  thought  exeeptioDfl 
ought  to  have  been  filed,  but  said  he  would 
hear  the  cause,  and,  if  he  thought  it  r^ht, 
he  might  then  give  the  defendant  liberty  to 
except. 

Mr.  Wigram  and  Mr,  Cocker^  for  the 
plaintiiF,  Mrs.  Maitland. 

Mr.  R%udl  and  Mr.  HaUeU,  for  the  de-. 
fendant,  Mr.  Bateman.— This  settiement 
must  be  construed  according  to  the  intention 
of  the  parties.  The  intention  evidendy  was, 
that,  in  case  any  fortune  should  come  to 
Admiral  Maitland,  the  covenant  should  be 
peifirmed ;  and  in  this  event  only.  The 
expectations  entertained  that  such  fertime 
would  come  to  him  led  to  the  insertion  of  it 
in  the  settiement,  and  felling  them,  the 
covenant  became  a  dead  letter.  It  could 
not  have  been  the  intention  of  the  parties 
that  the  income  should  be  sacrificed  to  the 
performance  of  the  covenant.  Income  is  given 
and  tied  up  by  a  marriage  settiement  fin:  in- 
suring the  maintenance  of  the  husband  and 
wife,  for  the  support  of  their  establishment, 
for  securing  the  comfert  and  statiu  of  the 
femily,  and  not  for  the  purpose  of  being  laid 
by  and  accumulated.  It  could  not  have  been 
the  duty  of  the  trustees  to  stop  the  income, 
and  reduce  the  fenrily  to  beggary.  Their 
duty  was  this :  if  any  property,  not  meraly 
income,  came  to  the  admiral,  they  were  then 
to  bring  the  covenant  into  «etion,  and  attadi 
this  property;  and  they  ought  to  suffer 
personally  only  fer  such  a  ddBnilt  as  this. 
Again,  there  are  letters  fipom  Mrs.  Maitiand 
to  her  brother,  uiging  him  to  anthoriae  the 
payment  of  tiie  whole  of  the  income— that  is. 
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Mrs.  Maitland  at  one  time  presses  the  trus* 
tee  in  tbe  strongest  manner  to  do  a  particolar 
thing,  and  then  at  another  takes  proceed- 
ings against  him  for  having  done  it.  A 
married  woman  may  be  guilty  of  firaud. 

[K.  Brucb,  V.C,  in  the  course  of  the 
argument  said,  that  the  defendant  might 
assume  that  Mrs.  Maitland  was  during  the 
whole  time  pressing  the  trustee  to  pay  the 
income.  No  attention  could  be  paid  to  the 
letters  of  a  married  woman  not  having 
separate  property.] 

Mr.  Temple  and  Mr.  SHwUm^  fox  the  other 


Knioht  Bruck,  V.C. — ^The  case  is  so 
hard,  that  I  cannot  but  fieel  considerable 
satisfieurtion  that  the  report  is  confirmed  in 
such  a  shape,  and  not  in  one  more  unfa- 
vourable to  Mr.  Bateman.  Lord  Cotten- 
ham's  decree,  by  which  I  am  bound  in  form 
and  substance,  makes  the  question  turn  on 
the  ability  of  the  debtor.  The  Master  has 
knQoA  that  he  was  of  ability  to  pay  this  sum 
of  4,2002.  The  report  has  been  confirmed. 
If  excepted  to,  I  must  have  confirmed  it  on 
these  materials.  I  am  very  sorry  to  be 
obliged  to  make  the  decree,  but  I  have  no 
doubt  on  tbe  law. 

Order— That  the  4,2002.  be  paid  into 
court,  and  remain  there  until  the  determi- 
nation of  the  cross  suit,  and  until  it  has 
been  decided  whether  there  is  anything 
arising  from  the  estate  of  Admiral  Maitland. 


L.C. 

1842. 

Nov.  14,  15,  18.   >•    COOPER  If.  EMERY. 

1844. 
Feb.  28. 

Vendor  and  Purchaser— S  ^  4  Will.  4. 
e.  27 — Covenant  for  Production  of  Docu- 
menta. 

The  length  of  an-  abstract  of  title  has 
reference  to  the  duration  of  human  Hfe,  and 
eouBequewtUf,  the  practice  of  conveyancers  is 
not  altered hythe%^4:  Will.  4.  c.  27. s.  1 7. 
A  purchaser  is  not  entitled  to  a  covenant 
fcr  the  production  of  copies  of  court  roUs^ 
or  deeds  of  bargain  and  sale  inroUed,  pro* 
vided  they  are  not  in  the  possession  or  power 
of  the  vendor. 


The  bill  sought  the  specific  performance 
of  a  contract  to  purchase  certam  premises, 
formerly  parcel  of  the  manor  of  Horton, 
but  which  had  been  enfranchised  in  the 
year  1799.  A  reference  having  been 
directed  as  to  the  title,  and  the  liability  of 
the  plaintiff  to  enter  into  a  covenant  to  pro- 
duce certain  deeds  and  documents  set  forth 
in  the  abstract  of  title  delivered  to  the 
defendant,  the  Master  reported  in  &vour  of 
the  title,  and  that  the  plaintiff  ought  not 
to  be  compelled  to  covenant  for  the  produc- 
tion of  any  deed  or  document,  except  a  cer- 
tain indenture  of  feoij^ent,  dated  April 
1 799.  The  defendant  excepted  to  this  report, 
and,  upon  the  hearing,  the  Vice  Chancellor 
of  England  allowed  the  exceptions,  on  the 
ground  that  the  plaintiff  was  bound  to  verify 
die  abstract  which  he  had  delivered.  Ftom 
this  decision  the  plaintiff  appealed.  The 
documents  consisted  of  copies  of  court  rolls 
of  the  manor  of  Horton,  certain  indentures 
of  bargain  and  sale,  inrolled  in  Chancery, 
under  the  Fines  and  Recoveries  Act,  and 
the  documents  dated  previously  to  the  year 
1799. 

Mr.  Bethell  and  Mr.  Stratton,  for  the 
plaintiff,  contended  that  the  length  of  ab- 
stract of  titie  should  correspond  with  the 
length  of  time  within  which  an  action  might 
be  brought  for  the  recovery  of  land,  and, 
inasmuch  as  the  time,  by  the  1 7th  section  of 
3  &  4  Will.  4.  c.  27.  was  limited  to  forty 
years  after  the  accruer  of  right,  therefore 
a  titie,  commencing  with  a  deed  reciting 
absolute  ownership  in  the  vendor,  and 
made  between  him  and  a  purchaser  for 
value,  must  be  deemed,  on  the  principle  that 
omnia  rii^  acta^  to  have  absolutely  vested 
the  property  in  the  purchaser,  so  as  to  have 
given  him  a  good  title  thereto— 

2  Sugd.  V.  ^  P.  187,  10th  edit 

Hayes  on  Conveyancing,  178,  488. 
That  it  was  not  necessary  for  the  investiga- 
tion or  defence  of  the  title  that  the  copies  of 
court  rolls,  the  deeds  inrolled,  or  those  dated 
previously  to  April  1779,  should  be  pro- 
duced, and  that  the  rule  in  respect  to  f^- 
hold  estates  did  not  apply  to  copyholds — 

2  Watkins  on  Copyholds,  87. 

The  King  v.  Lucas,  10  East,  285. 
That  Whitbread  v.  Jordan{\)  would  seem 

(1)  1  You.  &  CoL  805  ;  s.  c.  4  Law  J.  Kep.  (n.s.) 
Ezch.  Eq.  38. 
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to  be  against  this  conclusion  of  law ;  but 
that  that  case,  requiring  a  vendee  or  mort- 
gagee of  copyholds  to  require  the  vendor 
or  mortgagor  to  produce  copies  of  court 
rolls,  depended  on  its  own  peculiar  circum- 
stances. And  the  rule  of  practice,  that 
documents  set  forth  in  an  abstract  should 
be  produced,  applied  generally,  but  with  this 
qualification,  that  such  documents  were  ne- 
cessary for  the  investigation  or  defence  of 
the  title  at  law  or  in  equity ;  and  inasmuch  as 
deeds  of  bargain  and  sale  inroUed,  were  evi- 
dence by  10  Anne,  c.  18.  s.  3,  without  notice 
having  been  given  for  the  production  of  the 
originals,  therefore,  the  originals,  not  being 
necessary,  ought  not  necessarily  to  be  pro- 
duced. 

Goodson  V.  Jones,  Sty.  445. 

Eden  v.  Chalkill,  1  Keb.  117. 

Combes  v.  S fencer,  2  Vem.  471. 
That  the  other  deeds  ought  not  to  be  com- 
pelled to  be  produced,  as  the  absence  of  them 
could  throw  no  doubt  on  the  title,  the  test 
being,  whether  the  non-production  of  them 
can  throw  a  reasonable  doubt  upon  the  title. 
Cottssmaker  v.  SeweU,  Sugd.  V.  .&  P. 

App.  31, 10th  edit. 
NouaiUe  v.  Greenwood,  Turn.  &  Russ. 

26. 
Prosser  v.  Watts,  6  Madd.  60. 

Mr,  Walker  and  Mr,  Hopper,  for  the 
defendant.— -It  is  a  mistake  to  say,  that 
length  of  title  should  depend  on  the  Sta- 
tute of  Limitations,  and  thus  that,  the 
statute  having  limited  the  right  to  recover 
land,  the  length  of  an  abstract  should  be 
proportionally  shortened.  The  length  of 
an  abstract  of  title  has  reference  to  the 
duration  of  human  life,  and  consequently 
the  old  practice  must  not  be  deemed  to 
have  been  changed  by  the  new  statute.  As 
to  the  production  of  the  various  deeds,  the 
plaintiff  admits  the  general  principle,  that 
a  purchaser  has  a  right  to  call  for  pro- 
duction of  the  documents  set  forth  in  his 
abstract  of  title,  but  he  seeks,  as  to  the 
documents  in  question,  to  except  them  from 
such  general  principle.  There  can  be  no 
doubt  that  the  copies  of  court  rolls  should 
be  produced,  if  the  vendor  has  them  in  his 
possession — 1  Scriven  on  Copt^holds,  2nd 
edit.,  265,  and  the  security  of  the  purchaser 
requires  the  production  of  the  deeds  inroUed, 
and  the  other  documents  in  question. 


Feb.  28, 1844. — The  Lord  Chancellor. 
— This  is  a  suit  for  specific  performance  of 
a  contract  for  sale  of  an  estate.  The  title 
was  referred  to  the  Master,  with  a  direction 
for  him  to  consider  and  report  whether  the 
purchaser  was  entitled  to  any  and  what 
covenant  or  covenants  for  the  production  of 
any  and  what  documents  comprised  in  the 
abstracts  delivered  by  the  vendor  to  the  pur- 
chaser. The  Master  reported  that  the  pur- 
chaser was  entitled  to  the  production  of  one 
of  those  documents,  being  the  indenture  of 
feoffment,  dated  April  1799.  To  that  re- 
port there  was  an  exception  taken,  which 
was  afterwards  allowed  by  the  Vice  Chan- 
cellor of  England,  and  from  that  dedmon 
there  was  an  appeal  to  this  Court.  Several 
points  of  importance  have  been  aigued  on 
this  appeal,  the  most  important  of  which 
was  the  effect  of  the  stat.  3  &  4  Will.  4.  c.  27, 
as  to  the  period  to  which  a  good  title  should 
extend  since  the  passing  of  that  act.  It  vras 
supposed  that,  by  the  operation  of  that  act, 
it  was  not  necessary  that  the  titles  should 
be  carried  back,  as  formerly,  for  a  period  of 
sixty  years,  but  that  some  shorter  period  was 
sufficient.  Conveyancers  have  been  at  vari- 
ance on  this  point,  and  entertain  different 
opinions  on  the  subject,  but,  after  consider- 
ation, I  am  of  opinion  that  the  statute  does 
not  introduce  any  new  rule  in  this  respect, 
and  that  to  introduce  a  new  rule  shortening 
the  period,  would  affect  the  securities  of 
titles ;  because,  as  one  ground  of  the  rule, 
the  duration  of  human  life  has  been  consi- 
dered, and  that  is  not  affected  by  the  statute. 
It  is  true,  in  other  respects,  the  security  of 
sixty  years  is  now  better  than  it  was  before, 
because  the  time  within  which  suits  may  be 
instituted  is  thereby  shortened,  but  that  is 
no  reason  for  shortening  the  period,  or  for 
adopting  forty  years  instead  of  the  sixty 
years,  or,  as  it  has  been  suggested  by  a  high 
authority,  fifty  years.  A  question  has  also 
been  raised,  whether  the  purchaser  is  entitled 
to  a  covenant  for  the  production  of  copies  of 
court  rolls.  If  the  vendor  has  these  copies 
in  his  possession  or  power,  he  ought  to  pro- 
duce them ;  if  not,  the  purchaser  has  no  right 
to  call  for  a  covenant  to  produce ;  because 
he  may  resort  to  the  court  rolls  himself,  and 
may,  at  any  time  when  the  title  is  in  ques- 
tion, enforce  the  production  of  them,  and 
use  them  in  evidence ;  and  I  think  the  prac- 
tice of  eminent  conveyancers  conforms  to 
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this  opinion.  With  regard  to  the  deeds  of 
bargain  and  sale  inrolled  under  the  statute, 
they  &11  within  the  same  principle  as  copies 
of  court  roUs.  The  purchaser  may  have 
access  to  the  inrolments  and  take  copies ; 
and  by  the  statute  of  Anne  copies  of  the 
inrolments  are  made  evidence :  and  I  do  not 
therefore  think,  with  great  deference  to  the 
opinion  of  the  Vice  Chancellor,  that,  because 
these  documents  are  comprised  in  the  ab- 
stracts, a  purchaser  is  entitled,  as  a  matter  of 
course,  to  a  covenant  for  their  production. 
Let  there  be  an  inquiry  as  to  what  copies  of 
court  rolls  and  what  deeds  of  bargain  and 
sale  the  vendor  has  in  his  possession  or 
power,  and  let  him  produce  all  such  as  bear 
date  within  sixty  years,  or  which  are  so  con- 
nected with  those  within  that  period,  that 
without  them  the  period  of  sixty  years  would 
not  be  complete:,  but  the  purchaser. is  not 
entitled  to  a  covenant  for  producjtion  of  any 
that  are  not  in  the  vendor's  possession  or 
power. 


:} 


TOMLINSON  V,  TROUGHTON. 


v.c. 

1843. 
Nov.  25 
Dec.  18 

Amendment — ISth  Order  of  1831 — An- 
swer, 

UnderihelSth  Order  oflSS^,  the  aix  weeks 
alhwedfor  obtaining  an  order  to  amend  are 
to  be  calculated  from  the  period  when  the 
last  answer  to  an  amended  bill  is  to  be  deemed 
sufficientj  and  not  from  the  answer  to  the 
original  hiU, 

The  answer  to  the  original  bill  in  this 
cause  was  put  in  on  the  22nd  of  January 
1843.  An  order  to  amend  was  obtained  on 
the  4th  of  April;  other  defendants  were 
then  added  to  the  bill,  and  an  answer  was 
put  in  to  the  amended  bill  in  June.  Before 
the  new  defendants  had  put  in  their  an- 
swers, the  present  motion  was  made  to  the 
Court  for  leave  to  amend,  on  the  ground, 
that  the  six  weeks'  time  had  elapsed  during 
which,  under  the  13th  Order  of  1831  (1), 

(1)  Ord.  Can.  8 ;  1  Law  J.  Rep.  (n.s.)  Cbano.  1. 
Tliis  order  direoto  **  that  no  order  to  amend  shall  be 
made  after  answer  and  before  replication,  either 
without  notice  or  upon  aiBdayit  in  manner  herein- 
before mentioned,  unless  such  order  be  obtained 


the  plaintiff  might  have  applied  to  the  Master 
for  leave  to  amend. 

Mr,  Spence  and  Mr,  Bethelly  in  support 
of  the  motion,  cited  Haddelsea  v.  Nevile  (2). 

Mr,  Stuart  and  Mr,  Roll  opposed  the 
motion,  contending  that,  under  the  20th 
Order  of  1 833  (3),  all  such  applications  for 
leave  to  amend  should  be  made  to  the 
Master.  The  13th  Order  of  1831  did  not 
apply  to  this  case,  as  by  that  order  six  weeks 
were  allowed  for  application  after  the  answer 
should  be  deemed  sufficient.  If  the  plaintiff 
made  the  application  under  that  order,  he 
was  wrong  in  coming  to  the  Court,  as  the  six 
weeks  there  referredto  had  not  expired.  All 
the  answers  were  not  yet  filed,  but  it  was 
not  suggested  by  the  ^davit  in  support  of 
the.  motion,  that  any  other  answers  were 
required  than  those  already  put  in.  The 
answer  was  obtained  in  June,  and  the  plain- 
tiff now  came  to  amend  his  bill.  Either 
he  came  much  after  the  time  of  filing  the 
first  answer,  without  sufficient  affidavit 
to  shew  why  the  Court  should  grant  him 
leave  to  amend;  or  else  he  came  within  six 
weeks  after  the  answers  to  the  amended  bill, 
and  in  that  respect  he  should  have  applied 
to  the  Master,  and  not  to  the  Court.  In 
either  case  the  plaintiff  was  wrong  in  coming  . 
to  the  Court. 

Mr,  Spence/in  reply,  said,  that  in  the  case 
of  Haddelsea  v.  Nevile,  before  the  Master  of 
the  Rolls,  the  six  weeks  were  counted  from 
the  answer  to  the  original  bill. 

The  Vice  Chancellor. — ^As  it  has  been 
stated  that  the  Master  of  the  Rolls  had  de- 
cided that  the  six  weeks  run  from  the  first 
answer,  I  will  make  inquiries  respecting 
that  case.  It  appeared  to  me  the  words  of 
the  order  are  capable  of  receiving  two  mean- 
ings. If  there  had  been  but  one  answer,  then 
after  six  weeks  from  that  answer  being  held 
sufficient,  no  amendment  could  be  made  by 
application  to  the  Master ;  but  where  there 
has  been  an  amendment  and  an  answer  put 
in  to  that  amendment,  I  think  the  six 
weeks  run  from  the  last  answer,  for  it  would 


within  six  weeks  after  the  answer,  if  there  be  only 
one  defendant,  or  afttor  the  last  of  the  answers,  if 
there  be  two  or  more  defendanU,  is  to  be  deemed 
sufficient." 

(2)  4  Bear.  28;  s.  c   10  Law  J.  Rep.  (m.s.) 
Chanc.  233. 

(3)  Ord.  Can.  50 ;  8  Law  J,  Rep.  (m«8.)  Chanc.  3. 
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come  to  this,  that  the  defendant  might  delay 
answeriDg  so  as  to  prevent  a  second  amend- 
ment. 

The  Vies  Chancellor,  on  a  subsequent 
day,  stated,  that  he  had  looked  into  the  case 
of  HaddeUea  v.  NevUe^  and  the  circum- 
stances appeared  to  be  rather  different  from 
these ;  but  his  opinion  was,  that  the  six  weeks 
allowed  by  the  Idth  Order  of  1831  for  making 
an  application  to  the  Master  for  leave  to 
amend,  were  to  be  calculated  from  the  time 
the  answers  to  the  amended  bill  were  to  be 
deemed  sufficient :  there  was  no  necessity, 
therefore,  for  applying  to  the  Court  in  this 
ease ;  he  should,  therefore,  refuse  the  motion. 


.} 


WILSON  V,  WILSON. 


v.c 

Maich  13 

Amendment— ISth  Order  oflSSl—An^ 
ewer. 

Under  the  18M  Order  o/18dl,  the  six 
weeke  aUowed  for  obtaining  an  order  to 
amend  are  to  be  calculated  from  the  period 
lehen  the  last  answer  to  an  amended  bill  is  to 
be  deemed  sufficient ,  and  notfirom  the  answer 
.  to  the  original  biU, 

The  answer  in  this  case  to  the  plaintiff's 
original  bill  was  put  in  on  the  17Ui  of  No- 
vember 184S.  The  plaintiff,  on  the  6th  of 
December  following,  obtained  an  order  to 
amend,  and  the  defendant  answered  the 
amended  bill  on  the  12th  of  January  1844. 
The  plaintiff  then  obtained  an  order  on  the  7  th 
of  March  from  the  Master,  giving  him  leave 
to  amend.  This  was  a  motion  to  discharge 
that  order  for  irregularity,  under  the  13th 
'Order  of  1881(1). 

Mr.  Stuart  and  Mr.  Willcockt  in  support 
of  the  motion,  contended,  that  the  plaintiff 
had  only  six  weeks'  time  to  amend,  from  the 
day  on  which  the  original  answer  was  to  be 
deemed  sufficient,  and  not  from  the  day  on 
which  the  answer  to  the  amended  bill  was 
to  be  deemed  sufficient;  that  the  day  on 
which  the  answer  to  the  original  bill  waa  to 
be  deemed  sufficient  was  the  5th  of  De- 
oembe^,  the  day  when  the  plaintiff  obtained 
an  order  to  amend  his  bill ;  from  that  day, 

(1)  Ord.Csii.8;  1  Law  J.  Rep.  (if.s.)  Ch.  1. 


therefore,  the  plaintiff  had  six  weeks  to  ob- 
tain his  second  order  to  amend  under  the 
13th  Order;  that,  consequently,  the  leave 
granted  for  the  plaintiff  to  amend  on  the 
7th  of  March  was  irregular.  Unless  the 
order  were  to  be  construed  in  this  manner, 
the  plaintiff  would  have  an  opportunity  of 
postponing  the  hearing  to  a  very  lengthened 
period,  as  he  might  take  six  weeks  to 
amend,  after  each  answer  should  be  deemed 
sufficient.  The  Master  had  no  right  to 
grant  an  order  for  leave  to  amend,  except 
within  six  weeks  from  the  answer  to  the 
original  bill  being  deemed  sufficient ;  there- 
fore, the  present  motion  was  irregular. 
The  following  cases  were  cited  :— 

Lloyd  V.  Wait,  4  Myl.  &  Cr.  257. 

Bertolacci  v.  Johnstoney  2  Hare,  632 ; 
S.C.  ante,  99. 
Mr.  Bethell  and  Mr.  Lloyd,  contra, 
contended,  that  the  six  weeks  pointed  out 
by  the  13U&  Order,  meant  from  the  time  the 
last  answer  was  to  be  deemed  sufficient. 
The  time  at  which  the  answer  was  to  be 
deemed  sufficient,  was  explained  by  the 
Orders  themselves.  The  language  used  in 
the.  4th,  6th,  12th,  and  13th  Orders,  as  to 
being  "deemed  sufficient,"  explained  the 
meaning  of  those  words :  that  the  answer 
was  not  to  be  deemed  sufficient  till  after 
the  time  at  which  the  plaintiff  would  be 
unable  to  except,  and  not,  as  contended 
on  the  other  side,  from  the  time  when  the 
plaintiff  had  prevented  himself  from  except- 
ing, by  putting  in  an  amendment  If  Ma 
should  be  held  the  proper  construction,  the 
Master  was  quite  right  in  deciding  that  the 
six  weeks  might  be  entered  upon,  after  the 
antecedent  period  of  time  fiUowed  for  ex- 
cepting. The  answer  alluded  to  in  the 
13th  Order  must  clearly  be  the  last  answer, 
and  not  the  answer  alone  to  the  original 
bill.  If  the  constmcticm  were  otherwise, 
the  effect  would  be  that  the  defendant,  by 
driving  off  his  answer  to  the  latest  period, 
might  put  it  out  of  the  plaintiff's  power  to 
obtain  an  order  to  amend  his  amended  bill. 
The  plaintiff  would  have  a  right,  as  of 
course,  to  amend  his  bill  once;  and  the 
meaning  of  this  order  was  to  give  him 
power  to  apply  for  leave  to  amend  a  second 
time :  that  liberty  might  be  rendered  nuga- 
tory, if  the  SIX  weeks  ran  from  the  first 
answer  being  deemed  sufficient.  The  fol- 
lowing cases  were  cited  :-— 
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TcmUnamy.  TraiighUm,  (ante,  p.  277.) 
Wharttm  v.  Swann,  2  Myl.  k  K.  862. 
Mr,  Stuartf  in  reply. 

The  Vice  Chancellor. — I  think  that 
the  true  constrnction  of  the  ISth  Order  is, 
that  the  expression  "  after  the  answer  is  to 
he  deemed  sufficient,"  must  mean  the  last 
answer  that  has  been  filed ;  otherwise  this 
might  happen,  that  the  time  might  be  so 
continued,  that  when  the  last  answer  was 
filed,  more  than  two  months  might  ha?e 
passed  before  the  plaintiff  could  apply  for 
leave  to  amend  his  amended  bill.  What  is 
intended  is,  I  think,  plainly  expressed; 
though  I  admit  there  is  not  a  sufficiency 
of  language.  In  the  case  of  Wharton  y. 
Svfann^  which  was  appealed,  the  dedsion 
was,  that  if,  after  an  answer  had  been  put 
in,  and  a  replication  filed,  a  special  leave  be 
given  to  amend,  withdrawing  die  replication, 
that  the  special  leave  to  amend  ^ould  be 
considered  as  putting  the  plaintiff  in  the 
same  situation  as  if  he  had  amended  his 
bill,  as  of  course,  before  answer.  The  true 
construction  of  this  order  is,  that  when 
once  the  Court  has  given  the  special  leave 
to  amend,  by  withdrawing  the  replication, 
that  order  puts  the*  plaintiff  in  precisely  the 
same  situation  as  he  would  have  been 
in  when  he  had  filed  his  original  bill,  and 
an  answer  had  not  been  put  in.  It  is 
plain  the  13th  Order  contemplates  that 
there  may  be  one  amendment,  as  a  matter 
of  course;  and  it  also  contemplates  the 
right  of  the  plaintiff  to  make  a  special  ap« 
pUcation  for  leave  to  make  another  amend* 
ment ;  but  not  so,  except  within  six  weeks 
from  the  time  when  the  answer  is  to  be 
deemed  sufficient.  It  would  be  absurd  to 
say  that  the  time  should  run  from  the  filing 
of  the  one  answer  to  the  bill  in  its  originfU 
shape;  otherwise  the  computation  might 
prevent  the  plaintiff  from  having  his  six 
weeks  for  amending.  As  the  plaintiff  did 
get  an  order  to  amend,  and  an  answer  was 
put  in  to  that  amendment,  he  would  cer- 
tainly have  the  same  time  for  making  an 
application  to  amend  his  Irill  as  if  Uie 
answer  last  put  in  had  been  the  answer  to 
the  original  bill. 

Motion  refnaed. 


} 


LORD  HARBOEOUOH  V. 
WARTNABY. 


L.C. 

March  27,  29. 

Orders  of  Course* 

Orders  of  course  may  he  obtained  on  any 
day  when  the  Court  is  sitting^  whether  in 
term  or  out  of  term. 

By  the  decree  in  this  cause,  one  of  the 
defendants,  Douglas,  was  ordered  to  produce 
before  the  Master  certain  documents  men- 
tioned in  the  schedule  to  his  answer.  A 
warrant  was  afterwards  served  on  him,  re« 
quiring  him  to  produce  these  documents 
before  the  Master.  The  defendant  did  not 
comply  with  that  requisition,  and  on  the 
22nd  of  March  1844,  the  phiintiff  obtained 
the  Master's  certificate,  that  the  defendant 
had  made  de&ult  in  the  production  of  the 
documents,  and  moved  for  the  usual  four 
day  order  to  compel  the  production  of  them* 
The  application  was  made  to  the  Vice 
Chancellor  Knight  Bruce,  but  the  registrar 
doubting  whetlier  such  an  order  ought  to  be 
made  on  any  day  out  of  term,  except  a  seal 
day,  the  motion  was  made  befinre  the  Lord 
Chancellor,  who  granted  the  motion. 
A  motion  was  now  made  by — 
Mr.  Wakefield,  on  behalf  of  the  defendant, 
that  tjiis  order  should  be  discharged  for  irre- 
gularity, on  the  ground,  that  it  was  obtained 
on  a  day  out  of  term,  which  was  not  a  seal 
day. 

Mr.  Anderdon  and  Mr.  MaUns  opposed  it* 
The  following  authorities  were  referred  to : 

Parsons  v.  Parsons ,  (1746),  Seton  on 
Decrees,  420. 

Saxby  v.  Saxby,  7  Sim.  140. 

Reece  v.  Humble,  10  Sim.  117;  s.  c, 
10  Law  J.  Rep.  (n.8.)  Chanc.  222. 

1  Smith's  Ch.  Pr.  63. 

3  Danieffs  Ch.  Pr.  250. 

Sharp  V.  Ashton,  2  Ves.  &  Bea.  413. 

Rowe  V.  Jarrold,  5  Mad.  45. 

Brierley  v.    Wahnsley,  1  Keen,  141 ; 
s.  c.  5  Law  J.  Rep.  (n.8.)  Chanc.  151, 

EarlofChesterfieldY.  Bond,  2  Bea.  263. 

Lord  Ferrers  v.  Fisher,  1  Keen,  144,  n. 

The  Lord  Chancellor,  aft»r  comment- 
ing on  the  case,  and  stating  that  he  had 
mentioned  the  point  to  the  other  Judges  of 
the  Court,  said,  that  he  must  refuse  the 
motion,  without  costs ;  and  that  the  old  rule, 
which  prevented  a  party  from  obtaining  an 
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order  of  courte,  except  on  a  seal  day,  had 
been  broken  in  so  many  instances,  that  it 
would  be  better  to  put  an  end  to  it  alto- 
gether. 

Nate, — Whether  any  motion  affeotiog  the  per- 
sonal liberty  of  a  party  may  be  made  out  of  term, 
except  on  a  seal  day,  was  not  particularly  adverted 
to  by  the  Lord  Chancellor. 


.} 


DEEKS  0.  STANHOPE* 


v.c 

March  20,  21 

Demurrer — Parties  —  Partners  —  Com- 
pany. 

Fourteen  shareholders  in  a  joint-stock 
company  f  which  had  already  ceased  to  carry 
on  business,  filed  a  bill  on  behalf  of  them^ 
selves  and  all  other  the  shareholders,  ex^ 
cept  the  defendants,  against  the  defendants, 
who  were  the  directors  of  the  company,  pray- 
ing that  various  accounts  might  betaken,  and 
that  the  partnership  might  be  dissolved.  The 
company  had  consisted  of  about  200  part- 
ners, and  the  plaintiffs  alleged  that  it  would 
be  inconvenient  to  make  them  all  parties  ;•— 
Held,  upon  demurrer,  that  a  bill  praying 
dissolution  of  a  partnership  cannot  be  sus- 
tained without  all  the  partners  being  before 
the  Court.  Leave  given  to  amend  and  assi- 
milate the  bill  to  that  in  Wallworth  v.  Holt. 

Suggestion  by  the  Court  that  a  clause  in 
partnership  deeds,  allowing  a  certain  nun^er 
of  partners  to  sue,  would  obviate  this  difficulty. 

This  was  a  demurrer  to  a  bill  for  want  of 
equity,  want  of  parties,  and  on  account  of 
the  construction  of  the  bill.  The  decision 
turned  upon  want  of  parties  only,  and  the 
material  facts  were  these: — The  bUl  was 
filed  by  fourteen  persons,  shareholders  in 
the  Marylebone  Joint  Stock  Banking  Com- 
pany, on  behalf  of  themselves  and  all  other 
the  shareholders  and  proprietors  of  the 
company,  except  the  defendants.  The  de- 
fendants were  eleven  other  shareholders  in 
the  company,  who  were  or  had  been  direc- 
tors, and  the  representatives  of  three  other 
shareholders,  who  had  also  been  directors 
of  the  company,  one  of  whom  had  died,  and 
the  other  two  become  bankrupt.  The  bill 
alleged  a  number  of  acts  of  mismanagement 
and  breach  of  trust,  on  the  part  of  the  de- 
fendants, in  consequence  of  which  the  affairs 


of  the  company  had  become  involved ;  and 
it  stated,  that  in  August  1841,  the  business 
of  the  company  had  ceased,  although  there 
had  not  been  any  formal  dissolution  of  the 
partnership ;  that  except  for  the  purpose  of 
winding  up  the  affairs,  and  calling  the  di- 
rectors to  account,  the  said  partnership  had 
become,  and  was,  in  fact,  dissolved.  The 
bill  then  charged,  that  if  the  accounts  of  the 
partnership  were  properly  taken,  a  large 
sum  of  money  would  be  found  due  from  the 
directors  to  the  other  shareholders  of  the 
company ;  that  the  proprietors  of  the  com- 
pany exceeded  200  in  number ;  that  many 
of  Uiem  were  unknown  to  the  plaintiffs; 
and  that  the  plaintiffs  could  not,  without 
great  inconvenience,  make  them  all  parties 
to  the  suit. 

The  bill  then  prayed,  that  it  might  be 
declared  that  the  business  of  the  company 
having  ceased,  the  said  company,  subject 
only  to  the  winding  up  and  finally  closing 
the  affairs  thereof,  was  dissolved,  or  ought  to 
be  dissolved,  and  might  be  dissolved,  by  the 
decree  of  the  Court ;  or  that  such  other  de- 
claration might  be  made  as  the  circum- 
stances of  the  case  might  require ;  and  that 
it  might  be  referred  to  the  Master,  to  take 
an  account  of  the  number  of  shares  in  the 
said  company  subscribed  for,  distinguishing 
how  many  by  each  subscriber,  and  when 
subscribed  for,  the  deposits  and  calls  in 
respect  thereof,  and  when  respectively  paid, 
and  an  account  of  the  sums  of  money  re- 
ceived by  the  defendants^  and  all  the  dealiDgs 
and  transactions  of  the  directors  in  regard  to 
the  affairs  of  the  company,  and  that  the  de- 
fendants might  be  declared  personally  liable 
to  make  good  whatever  should  be  found  due 
from  them  to  the  company ;  and  that  an 
account  might  be  taken  of  all  the  debts,  if 
any,  still  owing  by  the  company,  and  an 
account  of  the  outstanding  debts  due  to  the 
company,  and  that  the  same  might  be  applied 
in  payment  of  such  debts,  if  any,  of  the 
company,  and  that  the  surplus  might  be 
ascertained  and  divided  rateably  amongst 
and  according  to  the  shares  hdd  by  the 
proprietors  of  the  company. 

Mr,  Stuart  and  Mr.  Willeock,  for  the 
demurrer,  contended,  that  all  the  share- 
holders ought  to  be  made  parties  to  a  bill 
which  prayed  a  dissolution  of  partnership. 
The  bill  stated,  that  there  were  about  200 
partners  in  the  company,  and  the  only  reason 
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assigned  for  not  making  them  parties  was, 
that  it  would  be  very  inconvenient.  They 
did  not  state  whether  or  not  they  were  ac- 
quainted with  the  names  or  addresses  of 
those  not  made  parties.  In  &ct,  it  would 
be  very  easy  for  them  to  obtain  every  in- 
formation about  all  the  shareholders.  The 
Court  could  have  no  power  to  wind  up  the 
affairs,  or  to  dissolve  the  company,  without 
having  every  single  member  present.  In 
winding  up  the  i^airs,  it  would  be  neces- 
sary to  have  an  account  of  the  affairs  of 
every  individual  of  the  company.  In  the 
case  of  Long  v.  YongeiV),  there  was  some 
reason  for  allowing  the  bill,  as  there  were 
about  4,000  members,  and  it  would  have 
been  impossible  to  have  made  them  all 
parties. 

M*Mah(m  v.  Upton,  2  Sim.  473 ;  s.  c. 
7  Law  J.  Rep.  Chanc.  125. 

Seddon  v.  Connelly  10  Sim.  58 ;  s.  c.  9 
Law  J.  Rep.  (n.s.)  Chanc.  341. 

Evans  v.  Stokes,  1  Keen,  24 ;  s.  c.  5 
Law  J.  Rep.  (n.s.)  Chanc.  129. 

WaUworth  v.  HoU,  4  Myl.  &  Cr.  619 ; 
s.c.  10  LawJ.  Rep.  (n.s.)  Chanc.  138. 

Richardson^,  Hastings,  ante,  p.  142. 
A  demurrer  was  filed  some  time  ago  in 
this  case  to  the  bill,  which  was  on  behalf  of 
the  plaintiffs,  and  all  other  shareholders,  who 
should  come  in  and  prove  :  that  demurrer 
was  allowed ;  and  now  the  present  frame  of 
the  bill  was  on  behalf  of  the  plaintiff  and  all 
others  the  shareholders  of  the  company,  ex- 
cept the  defendants. 

Mr,  Elmsley  and  Mr.  Wood,  for  the  de- 
fendants in  the  cross  suit,  cited,  in  support 
of  the  demurrer, 

Richardson  v.  Larpent,  2  You.  &  Col. 
N.C.  507. 

Foss  V.  Harbottle,  2  Hare,  461. 
Mr.   Wakefield,  Mr.  Bethel!,  and  Mr. 
Lovat,  in  support  of  the  bill,  cited 

Van  Sandau  v.  Moore,  1  Russ.  441  ; 
s.  c.  4  Law  J.  Rep.  Chanc.  177. 

Taylor  v.  Salmon,  4  Myl.  &  Cr.  134. 

Mare  v.  Malachy,  1  Ibid.  559 ;  s.  c.  5 
LawJ.  Rep.  (n.s.)  Chanc.  345. 
In  cases  where  there  appeared  to  be  a 
conflict  between  the  rule  of  law  and  justice, 
the  principles  of  justice  must  be  followed. 
Such  would  be  the  plan  acted  upon  by  the 
Court  at  the  present  day,  and  it  must  be 

(1)  2  Sim.  369. 
New  Series,  XIII.— Chanc. 


seen  what  effect  would  be  produced  upon 
the  parties  to  this  suit.  The  plaintiff  sought 
to  reeover  a  large  sum  of  money  ;  it  might 
happen  that  between  the  different  classes  of 
plaintiffs  one  might  be  able  to  demand 
more  than  another,  but  still  they  all  had  a 
claim  against  the  defendants;  apd  the  ques- 
tion was,  whether  they  had  not  made  out  a 
case  to  shew  that  some  of  the  defendants 
had  acted  improperly,  and  had  not  paid  up 
their  calls.  The  rule  as  to  making  all  the 
persons  parties,  could  never  be  so  unchange- 
able as  that  it  could  not  be  departed  from 
in  extreme  cases ;  for  otherwise  there  would 
be  many  companies,  the  affairs  of  which 
never  could  be  wound  up ;  it  would  be  an 
effectual  denial  of  justice  in  many  instances. 
In  this  case,  no  harm  would  come  to  the 
absent  defendants  by  reason  of  their  not 
being  made  parties — Cockbum  v.  Thomp- 
son  (2). 

The  Vice  Chancellor. — The  case  stands 
in  this  way.  Some  of  the  objections  I  do 
not  think  it  necessary  at  all  to  notice  ;  but 
the  real  diflSculty  is,  that  here  the  objection 
is  made  by  some  of  the  partners  themselves 
to  the  bill,  because  it  prays  a  dissolution  of 
the  partnership,  not  having  all  the  partners 
here.  Now,  it  certainly  does  appear  to  me, 
that  there  is  a  train  of  decisions  which  has 
held,  that  where  the  bill  is  brought  for  the 
dissolution  of  the  partnership,  that  cannot 
be  effected  unless  you  have  all  the  parties 
interested  before  the  Court ;  and  the  language 
which  Lord  Langdale  uses  in  the  case  of 
Evans  v.  Stokes,  is  really  language,  it  must 
be  observed,  used  six  years  after  the  case  of 
Long  V.  Yonge  was  decided.  Lord  Langdale 
there  says,  "It  is  perfectly  obvious,  that  a 
suit  where  all  the  accounts  of  the  partnership 
are  to  be  taken,  and  the  rights  of  all  the 
partners  are  to  be  determined,  as  between 
themselves,  and  under  the  various  circum- 
stances in  which  they  stand  in  relation  to 
each  other — some  of  them,  for  instance,  hav- 
ing paid  their  calls,  and  others  having  omitted 
to  do  so,^-cannot  be  prosecuted  in  the  ab- 
sence of  any  of  those  partners."  Well,  then, 
after  that,  you  have  the  commentary  of 
Lord  Cottenham,  in  WaUworth  y.  Holt;  and 
Lord  Cottenham,  as  I  collect  from  what  he 
said  in  that  case,  Would,  if  the  case  before 
him  had  been  different  from  what  it  was^ 
(2)  16  Ves.  321. 
20 


Digitized  by 


Google 


282 


COURTS  OF  CHANCEEY: 


have  done  that  which  he  seemed  very  much 
inclined  to  do.  But  it  must  be  observed, 
in  the  first  place,  that  in  the  case  of  fVaW' 
worth  V.  Hokf  it  was  not  a  bill  for  dis- 
solving the  partnership;  and,  therefore,  I 
have  got  only  the  opinion  theoretically 
expressed  by  Lord  Cottenham  on  the  sub- 
ject ;  but  I  very  much  doubt  whether  all 
that  bad  consequence  which  my  Lord  Cot- 
tenham foresaw,  namely,  the  denial  of  jus- 
tice, would  arise,  because  it  really  comes  to 
nothing  more  than  this,  that  in  tiiese  part- 
nerships, constituted  of  a  vast  number  of 
persons,  it  would  be  extremely  easy  for  the 
purpose  of  getting  rid  of  any  such  objection 
as  diis,  to  make  a  proviso,  that  none  of  the 
parties  shall  make  the  objection,  if  a  bill  is 
brought  by  some  of  them  for  a  dissolution 
of  the  partnership,  that  aU  of  them  are  not 
parties ;  I  see,  myself,  no  reason  why  a  man 
should  not  stand  (if  I  may  use  the  expres- 
sion,) trustee  of  an  objection,  in  trust  for 
another,  and  if  he  undertakes  to  be  trustee 
of  a  possible  objection,  which  he  might 
make  for  the  benefit  of  any  of  the  parties 
who  might  wish  to  file  a  bill  against  him,  I 
see  nothing  illegal  in  that ;  and  I  have  not 
the  slightest  doubt  that  the  introduction  of 
some  such  clause  would  have  the  effect  of . 
getting  rid  of  this  sort  of  objection,  which 
existed  in  the  mind  of  Lord  Cottenham. 

Then  I  stand  in  this  situation,  that  here 
is  a  series  of  decisions,  and  there  is  nothing 
to  be  opposed  against  it  in  the  way  of  ad- 
verse decision,  because  I  put  Cockbum  t. 
Tfiompson  out  of  the  case ;  for  it  does  not 
appear  that  any  of  the  other  partners  made 
the  objection,  and  what  Lord  Elden  deter- 
mined was,  that  Thompson  should  not  make 
the  objection,  for  he  had  nothing  to  do 
with  the  matter ;  it  was  quite  collateral  to 
him,  whether  the  partnership  was  dissolved 
or  not.  Then  I  have  got  a  set  of  decisions 
uniform,  and  I  have  only  this  theory  of 
Lord  Cottenham's  given  in  a  case  in  which 
it  really  waa  not  necessary  to  go  so  £ftr  as 
his  Lordship  did ;  and,  therefore,  I  confess 
I  feel  myself  bound — I  have  no  authority 
whatever  to  alter  the  law  established  by  a 
course  of  decision.  If  it  is  necessary  to  carry 
the  matter  further,  my  Lord  Chancellor 
may  say,  that  at  the  present  time  it  is  quite 
right  that  the  law  should  be  altered  ;  let  his 
Lordship  say  so ;  but  I  do  not  think  I  am 
at  liberty  to  say  so  myself. 


There  is  a  further  observation  that  I  haye 
to  make,  and  that  is  this,  that  I  do  not  under- 
stand exactly  what  is  the  value,  in  substance, 
of  the  thing  contended  for;  because,  though 
J  find  this  allegation,  which  really  seema 
fairly  to  amount  to  this,  that  all  the  debts 
have  been  paid,  and  so  on,  and  all  the  pro- 
perty disposed  of,  I  find  this  thing  asked 
by  tbe  prayer.  In  the  first  place,  notwith- 
standing that  passage,  which  speaks  about 
the  formal  dissolution,  it  is  asked  expressly 
that  it  may  be  declared,  "  that  the  business 
of  the  company  having  ceased,  the  company 
is  dissolved,  or  ought  to  be  dissolved,  and 
may  be  dissolved;"  and  then  it  aaks  a 
variety  of  accounts — amongst  others,  it  asks, 
'*  That  the  Master  may  take  an  account  of 
all  the  dealings  and  transactions  of  the  di- 
rectors," and  so  on  ;  "and  that  the  Master 
may  take  an  account  of  all  the  debts,  if  any ." 
Why,  there  was  a  previous  allegation,  as  I 
understand,  that  they  were  all  paid;  ''of 
all  the  debts,  if  any,  now  owing  by  the  com- 
pany, and  a  like  account  of  the  outstanding 
assets  of,  and  debts  due  to,  the  company,  and 
of  the  undisposed  of  effects  of  the  company ;" 
when,  as  it  appears  to  me,  it  is  in  express 
language  stated,  that  all  the  effects  have 
been  disposed  of.  It  is  expressly  stated, 
'*  That  in  August  1841,  the  business  of  the 
company  ceased  and  determined,  and  that  all 
the  cash  credit  accounts,  and  all  other  ac- 
counts of  all  and  every  customer  with  the 
company  were  in  the  month  of  August  1 841, 
either  closed  or  transferred  to  the  London 
and  Westminster  Bank,  and  that  since  then 
the  continuing  directors  of  the  company  have 
sold  or  otherwise  disposed  of  the  seTeral 
houses  in  which  the  business  of  the  company 
was  carried  on,  as  well  as  other  the  effects  of 
the  company."  I  do  not  understand  why, 
with  that  statement,  the  prayer  is  carried 
on  to  this  extent ;  and  I  cannot  but  sup- 
pose, that  the  prayer  is  constructed  widely 
upon  a  secret  supposition  that  some  of  the 
allegations  of  the  bill  might  not  happen  to 
be  proved  at  the  hearing ;  and,  therefore, 
the  prayer  might  be  very  consistent  with 
what  would  appear  at  the  hearing,  although 
at  present  it  would  appear  somewhat  incon- 
sistent with  what  is  stated  on  the  face  of 
the  bill.  Now,  it  seems  to  me,  that  sup- 
posing the  fact  is  substantially  true,  namely, 
that  the  business  has  ceased,  and  that  the 
real  olgect  is  to  get  in  money,  which  either 
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the  directors  ought  not  to  have  received 
themselves,  or  w^ch  they  have  improperly 
paid  to  other  persons,  and  so  on,  so  as  in 
effect  to  make  them  accountable  for  what 
they  really  and  bond  fide  owe  to  their  part- 
ners, that  relief  might  be  had  without  seek- 
ing the  dissolution  of  the  company,  on  the 
very  principle  of  the  decision  in  fVallworih 
▼.  Holt;  and,  therefore,  though  I  shall  allow 
the  demurrer,  I  will  give  leave  to  have  this 
bill  amended,  for  the  purpose  of  having  it 
made  consistent  with  the  established  case  of 
WaUworth  v.  Hok,  which  nobody  will  dis- 
pute. 


V.C. 

March  6. 


} 


SCOTT  V.  MOORfi. 


Will — Due  Course  of  Administration, 

A  testator  gave  two  sums  of  stocky  upon 
trust,  for  Elizabeth  Bowell,  for  life,  with 
remainder  to  her  children  ;  but,  if  she  died 
without  children,  then  the  two  eums  were  to 
he  considered  as  part  of  his  personal  estate, 
and  he  disposed  of  in  a  due  course  of  admi" 
nistration.  He  then  gave  the  residue  of  his 
personal  estate,  of  which  he  should  die  poS' 
sessed,  subject  to  his  debts,  ^c,  to  Elizabeth 
BoweU,  her  executors  and  administrators, 
and  appointed  her  his  executrix.  She  died 
without  children  i^^Held,  that  the  **due 
course  of  administration"  would  be  best  ef-^ 
fccted,  by  directing  that  Elizabeth  BoweU 
should  take  the  fund  under  the  residuarg 
clause,  subject  to  debtSy  and  that  the  testator^ s 
next-of-kin  were  not  entitled. 

Masters  v.  Hooper,  4  Bro,  C.C.  207. 
dissented  from. 

William  White,  the  testator  in  this  cause, 
by  his  will,  dated  the  dOth  of  December 
1841,  bequeathed  the  sum  of  5,0001.  a-piece 
to  his  sisters,  and  then  gave  1 9,000/.  con- 
sols, and  1,000/.  East  India  stock,  upon 
trust  for  Elisabeth  Bowell,  his  servant,  for 
life,  ¥rith  remainder  to  her  children ;  "  but  in 
case  the  said  Elisabeth  Bowell  shall  happen 
to  depart  this  life,  without  leaving  any 
child  of  her  body  lawfully  begotten,  then  I 
direct  that  the  said  [two  principal  sums] 
sball  be  considered  as  part  of  my  personaJ 
estate  and  effects,  and  be  disposed  of  in  a 


due  course  of  administration. "  The  testator 
then  gave  the  rest,  residue,  and  remainder 
of  his  estate  and  effects  whatsoever  and 
wheresoever,  of  which  he  should  die  pos- 
sessed, subject  to  his  debts,  funeral  and 
testamentary  and  incidental  expenses,  unto 
the  said  Elisabeth  Bowell,  her  executors 
and  administrators,  to  and  for  her  and  their 
own  use  and  benefit ;  and  the  testator  ap- 
pointed Elisabeth  Bowell  the  executrix  of 
his  said  will. 

Elisabeth  Bowell  died  without  leaving 
any  child ;  cmd  a  question  was  raised  be- 
tween the  next-of-kin  of  the  testator,  and 
the  representatives  of  Elizabeth  Bowell, 
whether  the  two  sums  bequeathed  passed, 
upon  the  death  of  Elisabeth  Bowell,  to  the 
testator's  next-of-kin,  under  the  words  **  due 
course  of  administration,"  or  whether  they 
were  to  be  considered  as  part  of  the  resi- 
duary estate  to  which  Elisabeth  Bowell  was 
entitled,  and  therefore  passed  to  her  repre* 
sentatives. 

Mr.  Stuart  and  Mr.  Parry,  for  the  next- 
of-kin,  contended,  that  the  testator  never 
could  have  intended  the  two  sums  of  stock 
to  become  part  of  the  residue,  which  he 
disposed  of,  by  his  will,  to  Elisabeth  Bowell. 
In  looking  at  the  intention,  some  regard 
should  be  paid  to  the  large  amount  of  the 
fiind:  these  sums  constituted  the  bulk  of 
his  property ;  and  there  was  no  reason  for 
his  leaving  them  away  from  his  sisters; 
the  meaning  of  the  testator  was,  that  if 
Elisabeth  Bpwell  died  without  issue,  then 
the  fund  should  go  as  if  he  had  died  intes- 
tate. The  words  "  in  a  due  course  of  ad- 
ministration" was  a  known  form  of  words, 
and  had  a  definite  signification  in  the  laws 
of  the  countay. 

Cases  cited— 

Doe  d.  Davis  v.  Saunders,  Cowp.  420. 
Clapton  V.  Bulmer,  10  Sim.  426 ;  s.  c. 

9  Law  J.  Rep.  (n.s.)  Chanc.  261. 
Jones  V.  Colbeck,  8  Ves.  38. 
1  Roper  on  Legacies,  118. 
Masters  v.  Hooper,  4  Bro.  C.C.  207. 
Bird  V.  Wood,  2  Sim.  &  Stu.  400 ;  s.  c. 

4  Law  J.  Rep.  Chanc.  86. 

Mr.  Cooper  and  Mr.  Glasse,  Mr.  BetheU 
and  Mr.  Kenyon,  Mr.    Walker  and  Mr. 
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HifUofif  and  Mr.  Rogers,  appeared  for  par- 
ties in  the  same  interest. 

Mr.  Wakefield,  Mr.  K.  Parker,  Mr. 
Lowndes,  and  Mr,  Wright  appeared  on 
the  opposite  side,  but  were  not  called  upon. 

The  Vice  Chancellor. — In  my  opinion, 
the  next-of-kin  are  not  entitled  ;  you  must 
give  the  words  their  natural  sense.  There 
is  one  observation  as  to  this  will,  that  the 
characteristic  of  the  testator  was  tautology ; 
for  instance,  he  calls  the  paper,  three  diffe- 
rent times,  his  last  will  and  testament,  and 
he  does  the  same  thing  in  several  instances  : 
this  is  so  far  material  that  it  shews  how  he 
delighted  in  an  exuberance  of  words.  He 
first  gives  one  legacy,  and  then  he  gives 
another  legacy ;  and  then,  in  the  next  por- 
tion of  his  will,  he  compresses  the  gift  of 
the  two  legacies  into  one  sentence.  [His 
Honour  here  read  the  words  of  the  will.] 
All  the  argument  I  have  heard  for  the  next- 
of-kin,  is,  that  this  fund  shall  not  go  in  a 
due  course  of  administration :  that  would 
be  to  leave  the  fund  applicable  to  debts, 
and  the  surplus  to  go  according  to  his  will 
or  the  Statute  of  Distributions.  To  give  it 
a  construction  that  it  is  not  to  be  liable  to 
the  payment  of  debts,  is  to  contradict  the 
very  words.  If  it  is  to  go  in  the  due  course 
of  administration,  it  should  be  treated  as  a 
residue,  then  it  would  go  in  that  manner. 
I  cannot  see  how  the  direction  that  the 
fund  shall  go  in  a  due  course  of  administra- 
tion, is  to  be  taken  to  mean,  in  the  first 
place,  that  it  shall  not  go  in  a  due  course  of 
administration,  and  then,  that  it  is  a  gift,  in 
such  t  manner  that  the  subsequent  residuary 
clause  is  not  to  include  the  fund.  In  my 
opinion,  the  expression,  "rest,  residue 
and  remainder"  will  comprehend  this  stock, 
in  the  event  which  happened  ;  and  if  I  give 
that  efiect  to  the  words,  I  make  it  go  as  far 
as  it  will  in  a  due  course  of  administration. 
I  think,  therefore,  that  Elizabeth  Bowell 
took  the  fund,  absolutely,  in  the  event 
which  happened.  The  case  of  Lord  Thur- 
low's.  Masters  v.  Hooper,  does  not  appear  to 
me  to  be  right.  It  is  directly  at  variance 
with  the  case  of  Elmsley  v.  Young  (1). 

(1)  2  Myl.  &  K.  780 ;  •;  c.  4  Uw  J.  Rep.  (n.«.) 
Chanc.  200. 


} 


WILTSHIRE  r.  RABBITTS. 


v.c. 

March  27 

Mortgage — Chattel  Interest — Chose  in 
Action — Priority  of  Mortgagee. 

A  testator  gave  to  trustees  his  leasehold 
property  upon  trust  for  his  son  for  life,  and 
then  for  his  son^s  children ;  after  which,  he 
charged  the  property  with  an  annuUy  of 
45/.  for  his  daughter.  The  daughter  and 
her  husband  assigned  this  annuity  to  2\ 
Munday,  to  secure  250/.,  and  afterwards 
assigned  the  same  annuity  to  the  plaintiff  to  le- 
cure  500/.  Notice  of  the  first  charge  was  not 
given  to  the  trustees  till  long  after  notice  was 
given  of  the  second  charge  : — Held,  that  the 
legal  interest  in  the  leaseholds  passed  to  the 
trustees  for  the  benefit  of  the  testator's  son 
and  his  son's  children,  charged  with  the  an- 
nuity;  and  this  being  a  chattel  interest  in 
equity,  and  not  subject  to  the  rules  respecting 
the  assignment  of  a  chose  in  action,  that 
Munday  was  entitled  in  respect  of  his  first 
mortgage  security  to  priority  over  the  second 
security  of  the  plaintiff. 

George  Rabbitts,  by  his  will,  dated  the  9th 
of  August  1822,  gave  unto  Cicero  Rabbitts 
and  George  Bethell  his  several  leasehold 
farms  and  lands  in  the  county  of  Somerset, 
therein  particularly  mentioned,  and  held  of 
the  Marquis  of  Bath,  upon  trust  for  his, 
the  testator's  son,  Robert  Rabbitts,  for  his 
life,  and  upon  his  death  to  the  use  of  his 
children  lawfully  begotten ;  and  the  will 
then  proceeded  as  follows  : — "  First,  I  do 
hereby  chaige  and  incumber  the  above  farms 
and  lands  with  payment  of  annuities — ^first, 
with  a  clear  yearly  sum  of  100/.  to  my  wife 
[since  deceased]  for  and  during  the  term  of 
her  natural  life.  Also  one  other  sum  of 
45/.  to  my  daughter,  Frances  Tovey,  [the 
wife  of  Thomas  Tovey]  yearly,  and  every 
year  during  all  my  interest  therein,  for  her 
own  separate  use  and  benefit,  exclusive  of 
her  present  or  future  husband,  and  her  re- 
ceipt shall  be  a  discharge  to  my  said  trustees 
or  to  my  son  Robert."  By  an  indenture 
dated  the  19th  of  March  1828,  Thomas 
Tovey  and  Frances  his  wife,  assigned  the 
said  annual  sum  of  45/.,  bequeathed  by  the 
said  will  to  the  said  Frances  Tovey,  to  one 
Thomas  Munday,  for  securing  the  sum  of 
250/.     By  an  indenture  dated  the  30th  of 
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June  1 836,  Thomas  Tovey  and  Frances  his 
wife  assigned  the  said  annual  sum  of  451, 
to  Thomas  Wiltshire,  for  the  purpose  of 
securing  the  payment  to  him  of  the  sum 
of  500L  Notice  of  this  latter  deed  was 
given  to  the  trustees  of  the  testator's  will, 
but  no  notice  was  given  of  the  former  secu- 
rity, at  least,  not  till  September  1840, 
which  was  long  after  the  trustees  had  rcr 
ceived  notice  of  the  deed  of  June  1836. 
The  bill  was  filed,  by  the  personal  repre- 
sentatives of  Thomas  Wiltshire,  against 
Cicero  Rabbitts,  George  Bethell,  Thomas 
Tovey  and  Frances  his  wife,  and  William 
Munday  and  Matthew  Davis,  who  were  the 
personsd  representatives  of  Thomas  Mun- 
day; and  after  stating  the  above  circum- 
stances, and  chaiging  that  the  plaintiffs 
were  entitled,  in  respect  of  their  mortgage 
security,  to  priority  over  the  security  of  the 
defendants  Munday  and  Davis,  the  bill 
prayed,  that  the  plaintiffs  might  be  entitled 
to  the  said  annuity  of  452.,  by  virtue  and 
for  the  purposes  of  their  mortgage  security, 
and  that  an  account  might  be  taken  of  what 
was  due  to  the  plaintiffs,  for  principal,  in- 
terest, and  costs  on  their  said  mortgage 
security,  and  for  a  foreclosure  in  case  of 
non-payment  thereof. 

Mr,  Bethell  and  Mr.  Rogers^  for  the 
plaintiffs. —  This  case  must  be  governed  by 
the  doctrine  established  in  Dearie  v.  Hall 
(1 )  and  Loveridge  v.  Cooper  (2),  and  followed 
in  subsequent  cases.  Here  no  notice  was 
given  to  the  trustees,  by  the  first  incum- 
brancer, till  September  1840,  but  the  second 
incumbrancer  gave  notice  to  them  in  1837 ; 
therefore  the  plaintiffs  are  entitled  to  pri- 
ority. Jones  V.  Joneses),  decided  by  your 
Honour,  will  probably  be  relied  on  by  the 
other  side ;  but  that  case  does  not  apply, 
for  that  was  the  case  of  real  estate;  this  is 
the  case  of  a  chose  in  action.  The  criterion 
to  determine  whether  notice  should  or 
should  not  be  given  is  this, — does  the  sub- 
ject-matter of  &e  assignment  admit  of  being 
assigned  at  law  ?  Now  here,  the  right  of 
Mrs.  Tovey  to  the  annual  sum  arises  under 
the  direction  to  the  trustees.  She  has  an 
equitable  interest,  and  nothing  more. 

(1)3  Rus8.  1  ;  8.  c.  2  Law  J.  Rep.  Cbanc.  62. 
(2)  3  Ibid.  30;  8.  c.  2  Law  J.  Rep.  Chanc.  76. 
(8)  8  Sim.  633 ;   8.  c.   7   Law  J.   Rep.  (n.s.) 
Chanc.  J  64. 


Foster  v.  BlacksUme,  1  Myl.  &  K.  297 ; 

8.  c.  2  Law  J.  Rep.  (n.s.)  Chanc.  84  ; 

s.  c.  on  appeal,  9  Bli.  332. 
Greening  v.  Beckford,  5  Sim.  195. 
Mr,  Trippf  for  the  defendants  Munday 
and  Davis.  —  The  whole  of  the  argument 
advanced  in  support  of  the  plaintiffs*  case 
rests  upon  the  assumption  that  the  annuity 
or  rent-charge  was  vested  in  the  trustees,  for 
the  benefit  of  Mrs.  Tovey,  and  that  the  an- 
nuity is  a  mere  chose  in  action.  There  is 
no  foundation  for  that  argument.  In  the 
first  place,  it  is  clear  that  the  testator's 
meaning  was  to  make  the  annuities  a  pri- 
mary  charge  upon  his  leasehold  property, 
and  if  so,  this  is  the  case  of  a  legal  rent  or 
charge,  and  not  a  mere  equitable  charge  or 
interest.  But,  secondly,  the  interest  in 
question  is  not  a  chose  in  action ;  it  is  either 
a  chattel  interest,  if  the  property  is  held  for 
a  term  of  years,  or  a  fireehold  interest,  if  the 
leases  are  for  lives ;  and  it  has  never  been 
decided  that  the  purchaser  or  mortgagee  of 
such  an  interest  is  bound  to  give  notice  to 
any  person  of  the  conveyance  to  him.  The 
rule  in  such  a  case  is,  qui  prior  est  tempore 
potior  estjure^  and  there  is,  then,  no  ground 
for  postponing  the  security  of  the  defen- 
dants Munday  and  Davis,  to  that  of  the 
plaintiffs. 

Jones  V.  JoneSf  8  Sim.  633 ;  s.  c.  7  Law 

J.  Rep.  (n.s.)  Chanc.  164. 
Peacock  v.  Burt,  Coote  on  Mortgages, 

693. 

Mr.  Stuart  and  Mr,  Follett,  for  the 
trustees. 

Mr,  Rudallt  for  Cicero  Rabbitts. 
Mr,  Bethell,  in  reply. 

The  VicK  Chancellor. — In  my  opinion 
this  is  plain.  I  consider  it  very  important 
to  keep  up  the  distinction  between  chattel 
interests  and  choses  in  action.  If  I  am  to 
put  a  construction  on  the  will,  I  should  say 
the  true  effect  is,  that  the  legal  interest  in 
the  leasehold  property  passed  to  the  persons 
named  as  trustees,  in  trust  for  the  son  for 
life,  with  remainder  to  his  child  or  children, 
charged  with  an  annuity  of  45Z.  for  the  use 
of  Mrs.  Tovey,  and  I  apprehend  that  that 
annuity  is  a  chattel  interest  in  equity ;  and 
I  think,  it  being  so,  it  is  not  a  chose  in 
action,  and  not  subject  to  any  of  the  rules 
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established  with  respect  to  the  assignment 
of  a  chose  in  action.  Therefore,  the  person 
taking  the  first  grant  comes  first,  and  the 
second  comes  second ;  consequently,  the 
plaintiffs  come  in  as  second  incumbrancers. 
As  to  the  case  of  Foster  v.  Blackstone^  the 
facts  were  these : — The  Duke  of  Marlbo- 
rough having  concurred  in  vesting  the  estate 
before  the  sale,  certain  instruments  were  exe- 
cuted which  would  have  made  the  plaintifis 
annuitants,  but  there  was  a  charge  made  in 
favour  of  Sir  Charles  Cockerell  afterwards. 
Sir  Charles  gave  notice,  and  before  the  bill 
was  filed  the  whole  estate  was  sold,  and 
the  produce  remained  in  the  hands  of  the 
trustees. 

Declare  that  the  defendants  Munday  and 
Davis  are,  in  respect  of  then:  mortgage 
security,  entitled  to  priority  over  the  mort- 
gage security  of  the  plaintiffs. 


GRIFFITHS  p.  GALE. 


v.c.    \ 

March  11.  / 

WiU — Lapse — Appointment, 

The  SSrd  section  of  the  1  Vict,  e,  26, 
which  directs^  that  where  a  child  of  a  testator 
to  whom  property  is  devised  or  bequeathed, 
dies  in  the  lifetime  of  the  testatory  leaving 
issue,  who  should  he  alive  at  the  testator's 
death,  such  devise  or  bequest  shall  not  lapse, 
does  not  apply  to  an  exercise  by  will  of  a 
power  of  appointment  among  children. 

On  the  26th  of  July  1794,  the  sum  of 
2,000/.  stock,  the  property  of  Mary  Moffatt 
Walbancke,  was  assigned  to  trustees,  upon 
her  marriage  with  John  Jones,  and  settled 
upon  her  for  her  separate  use  for  life  ;  and 
after  her  decease,  in  trust  for  the  said  John 
Jones  for  life,  and  after  the  decease  of  the 
survivor  of  them,  the  said  Mary  Moffatt 
Walbancke  and  John  Jones,  in  case  there 
should  be  one  or  more  child  or  children  of 
the  body  of  the  said  Mary  Moffatt  Jones,  in 
trust  to  transfer  the  said  sum  of  2,000/.  to 
the  same  only  child,  or  unto  and  amongst 
all  and  every,  or  such  one  or  more  child  or 
children,  at  such  age  or  ages,  and  in  such 
parts,  manner,  and  form,  as  the  said  John 
Jones  and  Mary  Moffatt  his  wife,  at  any 
time  or  times  during  their  joint  lives,  by  any 
deed  or  deeds,  to  he  by  both  of  them  sealed 
and  delivered,  in  the  presence  of  two  or  more 


credible  witnesses,  should  direct  or  appoint ; 
and  in  default  of  such  joint  direction  or  ap- 
pointment, then  as  Mary  Moffatt  Jones,  in 
case  she  should  survive  John  Jones^  should 
at  any  time  or  times  after  his  death,  notwith* 
standing  any  future  coverture,  by  any  deed 
or  deeds,  writing  or  writings,  with  or  with- 
out power  of  revocation,  to  be  by  her  exe- 
cuted as  aforesaid,  or  by  her  last  will  and 
testament  in  writing,  or  any  writing  pur- 
porting to  be,  or  in  the  nature  of,  her  last 
will  and  testament,  or  a  codicil  or  codicils 
to  be  by  her  signed  and  publiidied  in  the 
presence  of  the  like  number  of  witnesses, 
direct  or  appoint;  and  in  defieuilt  of  and 
subject  to  such  direction  and  appoint- 
ment, unto  all  and  every  the  child  and 
children  of  Mary  Mofiatt  Jones  lawfully 
begotten,  or  to  be  begotten,  to  be  equally 
divided  between  and  amongst  them,  if  more 
than  one ;  and  if  there  should  be  but  one 
such  child,  then  the  whole  to  such  one  child; 
to  be  a  vested  interest  in  a  son  or  sons,  at 
their  age  or  respective  ages  of  twenty-one 
years,  and  in  a  daughter  or  daughters  on 
attaining  such  age,  or  marrying  bdbre  such 
age,  wiUi  benefit  of  survivorship  between 
such  of  them  as  should  die,  not  having  at- 
tained a  vested  interest  in  the  settled  stocks 

John  Jones  died  in  January  1839,  leaving 
three  children,  James,  Stephen,  and  John ; 
William,  a  fourth  son,  died  in  July  1883,  and 
letters  of  administration  were  taken  out  to 
him  by  his  brother  John. 

About  seven  months  after  the  death  of 
her  husband,  Mary  Moffatt  Jones,  by  deed- 
poll,  executed  her  power  of  appointment,  and 
directed  one-third  of  the  settled  stock  to  be 
transferred  upon  her  death  to  her  son  James. 

Mary  Moffatt  Jones,  by  her  will,  bearing 
date  the  5th  of  August  1839,  after  reciting 
the  indenture  of  settlement,  and  her  appoint- 
ment made  in  pursuance  of  the  power  UiereiR 
contained,  made  an  appointment  of  the  re- 
sidue of  the  trust  funds  in  favour  of  Stephen 
and  John,  as  tenants  in  common,  and  devised 
all  her  real  estate  which  she  was  or  at  her 
death  might  be  seised  of  or  entitled  to,  sub- 
ject to  the  payment  of  her  debts,  funeral 
and  testamentary  expenses,  and  also  all 
her  personal  estate  and  effects  whatsoever 
and  wheresoever,  to  John,  Stephen,  and 
James,  in  equal  shares,  as  tenants  in  com- 
mon, their  heirs,  executors  and  adroinistra* 
tors. 
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In  the  beginning  of  October  1 843,  Stephen 
Jones  died,  having  survived  his  wife,  and 
leaving  six  children,  all  infants  at  the  time, 
and  James  Jones  took  out  letters  of  adminis- 
tration to  his  estate.  On  the  14th  of  the 
same  month,  his  mother,  Mary  Mofiatt  Jones, 
also  died.  A  petition  was  now  presented 
by  James  Jones,  claiming  to  be  entitled  to 
the  one-third  part  of  the  2,000L  stock,  which 
had  been  appointed  to  Stephen  Jones,  as  his 
administrator. 

Mr,  BelheU^  for  the  petitioner. — The  will 
of  Mary  Moffatt  Jones  has  a  two-fold  ope- 
ration, upon  property  the  subject  of  the  power 
under  the  settlement,  and  upon  property 
which  was  her  own  exclusively  ;  no  doubt 
can,  therefore,  exist  as  to  this  being  a  good 
IriU,  and  not  a  mere  testamentary  paper. 
The  28th  section  of  the  1  Vict.  c.  26.  has 
been  considered  by  Mr.  Sugden,  in  his  essa^ 
on  the  Law  of  WiU$^  to  apply  to  gifts  by  will 
under  powers,  and  llie  1st,  Stb,  10th,  ISth, 
25th,  and  27th  sections  also  seem  to  apply 
to  tins  case,  and  bear  out  that  observation ; 
it  appears  from  all  these,  and  the  last  two 
especially,  that  the  words  "devised  and 
bequeathed,"  in  the  33rd  section,  apply  to 
dispositions  under  powers  as  well  as  ordinary 
dispositions. 

Mr.  ShnonSf  for  John  Jones. — It  is  ap- 
parent, from  the  words  *' devise,  bequest, 
and  lapse,"  in  the  33rd  section  of  the  act,  as 
weU  as  from  the  report  of  the  Real  Property 
and  Ecclesiastical  Commissioners,  that  that 
section  applied  only  to  devises  or  bequests 
of  property  of  which  the  testator  or  tes- 
tatrix was  the  owner,  and  not  to  devises 
and  bequests  of  property  over  which  he  or 
she  had  only  a  power  of  appointment.  As 
Stephen  Jones  has  not  survived  his  mother, 
the  appointment  to  him  is  ineffectual; 
consequently,  his  share  of  the  stock  has 
become  divisible,  under  the  settlement,  in 
default  of  appointment,  between  his  brothers 
John  and  James,  in  their  own  right,  and  as 
the  personal  representatives  of  both  their 
deceased  brothers. 

The  Vice  Chancellor. — My  opinion  is 
against  Mr.  BethelPs  proposition.  The  le- 
gislature, when  it  passed  the  act  in  question, 
meant  to  interfere  in  the  case  of  a  person 
disposing  of  his  own  property,  and  also  in 
the  case  of  a  person  disposing  of  property 
over  which  he  had  a  power  of  appointment; 


but  in  the  latter  case,  so  far  only  as  the 
form  of  executing  the  power  was  concerned. 
It  might  be  very  reasonable  to  say,  that, 
when  a  testator  devised  or  bequeathed  pro- 
perty to  a  child  absolutely,  and  that  child 
died  in  the  lifetime  of  the  testator,  the  de- 
vise or  bequest  should  not  lapse.  But  it  is 
a  totally  different  case  where  a  power  of 
appointment  is  given,  and  in  default  of 
appointment,  the  property  is  limited  to 
special  objects.  In  that  case  the  donee  of 
the  power  has  no  estate  to  give,  and  has 
no  controul  or  dominion  over  the  property, 
except  in  the  way  directed  by  the  donor  of 
the  power.  There  are  no  words  in  the 
statute  which  shew  that  wills  made  in  exe- 
cution of  powers  of  appointment,  are  to  be 
put  on  the  same  footing  as  the  wills  of  those 
who  have  complete  controul  and  dominion 
over  the  property  which  is  the  subject  of 
their  disposition.  If  the  section  of  the  act 
which  has  been  particularly  relied  on,  is 
looked  at,  it  will  be  found  to  contain  words 
which  are  sufficient  to  shew  that  the  opera- 
tion of  that  section  was  meant  to  be  re- 
stricted to  the  property  of  persons  who,  in 
the  character  of  testators,  had  the  property 
to  give.  That  section  enacts,  ^*  that  where 
any  person  being  a  child  or  other  issue  of 
the  testator,  to  whom  any  real  or  personal 
estate  shall  be  devised  or  bequeathed  for  any 
estate  or  interest  not  determinable  at  or 
before  the  death  of  such  person,  shall  die  in 
the  lifetime  of  the  testator  leaving  issue, 
and  any  such  issue  of  such  person  shall  be 
living  at  the  time  of  the  death  of  the  testa- 
tor, such  devise  or  bequest  shall  not  lapse^ 
but  shall  take  efi^t  as  if  the  death  of  such 
person  had  happened  immediately  after  the 
death  of  the  testator,  unless  a  contrary  in- 
tention shall  appear  by  the  will."  The  first 
section  of  the  act,  which  also  has  been  much 
relied  on,  enacts,  that  in  construing  the  act, 
the  word  "will"  shall  extend  to  a  testa- 
ment, and  to  a  codicil,  and  to  an  appoint- 
ment by  will,  or  by  writing  in  the  nature  of 
a  will,  in  exercise  of  a  power.  Then  the 
meaning  of  the  word  "will,"  not  of  the 
words  "  devise  or  bequeath,"  is  expounded. 
Those  words  and  the  word  "lapse,"  which 
also  is  used  in  the  33rd  section,  are  totally 
inapplicable  to  an  appointment  by  deed  or 
will ;  for  where  property  is  disposed  of  by 
virtue  of  a  power,  there  is  no  lapse;  the 
property  goes  over  to  the  specified  objects, 
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not  by  virtue  of  the  intention  of  the  donee 
of  the  power,  who  has  no  controul  over  the 
property,  hut  by  virtue  of  the  previous 
directions  of  the  donor.  The  term  "  lapse" 
shews  that  the  legislature  was  speaking  of 
a  thing  that  might  lapse  ;  it  shews  that  the 
legislature  was  speaking  of  devises  and 
bequests,  properly  so  called;  that  is,  of 
dispositions  of  property  of  which  the  testator 
was  owner.  It  is  much  too  strong  to  say 
that  the  legislature  intended  to  controul  the 
disposition  of  property  made  by  persons 
long  since  deceased,  when  the  act  itself 
contains  an  express  provision  that  it  shall 
not  extend  to  any  will  made  before  the  1st 
of  January  1838,  unless  the  will  shall  have 
been  re-executed,  republished,  or  revived 
after  that  day.  If  I  were  to  put  that  inter- 
pretation on  the  act  which  Mr.  Bethell  has 
contended  for,  I  should  not  only  violate 
that  express  provision,  but  also,  as  I  before 
observed,  disappoint  the  dispositions  made 
of  their  property  by  persons  long  since  de- 
ceased. 

On  these  grounds  my  opinion  is,  that  the 
legislature,  when  it  passed  the  act  in  question, 
did  not  intend  to  interfere  with  powers  of  ap- 
pointment, further  than  by  saying  that  the 
execution  of  them  in  a  given  form  should  be 
deemed  a  sufficient  execution.  Before  the 
act  was  passed,  it  was  sent  to  me  in  draft,  and 
I  made  certain  alterations  in  it ;  but  I  have 
not  the  slightest  impression  that  what  is 
now  contended  for,  was  meant  to  be  com- 
prehended in  the  33rd  section ;  and  I  am 
morally  sure  that,  if  it  had  been,  I  should 
have  corrected  it,  and  have  altered  the  lan- 
gaage  of  the  section.  At  the  same  time, 
if  the  petitioner  wishes  to  take  a  case  for 
the  opinion  of  a  court  of  law,  I  will  permit 
him  to  do  so. 

The  case  was  not  taken  to  law. 


] 


WHITWORTH    V. 
GAUGAIN. 


WiGRAM,  V.C. 

March  25,  26,  27,  28 
Aprils. 

Mortgage — Equitable  Mortgagee — Judg^ 
ment  Creditor— Elegit— Statute  1  <^  2  Vict. 
c.  110. 

A,  deposited  the  title-deeds  of  two  estates 
with  W,  S^  Co,,  as  a  security  for  past  and 
future  advances^  and  accompanied  the  same 


with  a  memorandum.  Subsequently  to  the  date 
of  the  deposit,  B,  ^  C,  recovered  judgments 
against  A,  and  obtained  possession  of  the 
estates  by  writ  o/elegit.  Upon  a  bill  by  W,^ 
Co,  praying  relief  as  equitable  mortgagees, — 
Held,  that  W,  Sf  Co,  were  entitled  to  pay- 
ment of  their  debt,  in  preference  and  priority 
to  the  subsequent  elegit  creditors,  notwith- 
standing 1  ^  2  Fict,  c,  110.  ss,  11,  13. 

The  right  of  a  judgment  creditor,  in  pos- 
session under  elegit,  is  not  analogous  to  that 
of  a  purchaser  for  value  without  notice,  so 
as  to  giloe  him  a  preference  over  a  prior 
equitable  claimant ;  the  judgment  only  affect- 
ing that  which  was  properly  the  estate  of  his 
debtor. 

The  case  had  come  before  the  Lord 
Chancellor  Cottenham  upon  a  motion  ibr 
dn  injunction :  a  report  of  which  wOl  be 
found  in  10  Law  J,  Rep,  (n.s.)  Chanc. 
317. 

The  plaintiffs,  in  this  case,  were  bankers, 
carrying  on  business  in  co-partnership,  under 
the  firm  of  Whitworth  &  Son,  and  they 
claimed  to  be  equitable  mortgagees  of  the 
lands  in  question ;  and  the  defendant  Graugam 
was  the  assignee  in  bankruptcy  of  George 
Cooke,  the  equitable  mortgagor,  and  the 
defendants  J.  Mayor  and  G.  Pell  were  judg- 
ment creditors  of  George  Cooke,  to  whom, 
subsequently  to  the  equitable  mortgage, 
legal  seisin  of  the  said  lands  had  been  de- 
livered under  a  writ  of  elegit. 

The  bill  stated,  that  in  January  1838, 
G.  Cooke  opened  a  banking  account  with 
the  plaintiffs,  and  that  previously  and  subse- 
quently to  that  date,  there  had  been  various 
loan  and  discount  transactions  between  the 
plaintiffs  and  G.  Cooke,  by  which  die  said 
G.  Cooke  became  indebted  to  the  plainti£& 
in  the  sum  of  5,300^.  and  upwards ;  that  in 
February  1839,  G.  Cooke,  being  desirous  of 
purchasing  an  estate  called  Park  Field,  ap- 
plied to  the  plaintiffs  to  lend  and  advance  to 
him  the  purchase-money,  which  they  agreed 
to  do  upon  having  the  same  secured  by  the  de- 
posit of  deeds  as  hereinafter  mentioned ;  that 
the  plaintiffs  advanced  the  purchase-money, 
3,500Z.,  and  by  a  deed  of  the  26th  of  March 
1839,  the  Park  Field  estate  was  conveyed  to 
G.  Cooke,  in  fee ;  and  by  a  separate  deed  of 
even  date,  all  and  singular  the  closes,  &c.  of 
Park  Field  were  assigned  to  the  defendant 
Mayor,  for  all  the  residue  of  a  then  subsist- 
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ing  term  of  1,000  years,  in  trust  for  the  said. 
6.  Cooke,  his  heirs  and  assigns ;  that  the 
said  G.  Cooke  on  the  same  day  gave  to  the 
plaintiff  certain  promissory  notes  for  secur- 
ing the  said  purchase-money,  and  deposited 
-with  the  plaintiffs  the  title-deeds  of  the  Park 
Field  estate,  and  also  of  certain  other  pre- 
mises in  Northampton,  of  which  he  was 
seised  in  fee ;  and  upon  the  occasion  of  such 
deposit,  signed  and  delivered  to  the  plain- 
tiffs the  following  memorandum :  **  Be  it 
remembered,  that  on  the  22nd  of  April  1839, 
the  title-deeds  relating  to  four  messuages, 
&c.  (the  property  situate  in  Northampton), 
and  also  of  two  parcels  of  land  situate  at,  &c. 
(the  Park  Field  estate)  were  delivered  by 
me,  Mr.  G.  Cooke,  to  Messrs.  Whitworth 
&  Son,  in  pledge  to  secure  to  Messrs.  Whit- 
worih  &  Son,  and  the  survivor  of  them,  or 
to  any  future  partner  or  partners,  his  or  Uieir 
executors,  administrators  and  assigns,  the 
repayment  of  the  sum  of  3,07 H.  I2s,  this 
day  lent  and  advanced  by  the  said  Messrs. 
Whitworth  &Son  to  the  said  Mr.  G.  Cooke, 
and  interest  after  the  rate  of  5/.  per  cent*  per 
annum,  as  also  all  and  every  sum  and  sums 
of  money  which  they,  the  said  bankers  or 
co-partners,  &c.  have  already  or  hereafter 
shall  at  any  time  lay  out,  pay,  or  advance 
to  bim,  the  said  Mr.  G.  Cooke,  or  become 
in  anywise  liable  for  or  on  his  account,  either 
as  respects  any  bill  or  bills  of  exchange, 
drafts,  notes,  or  other  security  or  engage- 
ments whatsoever,  and  interest  for  the  same 
sum  and  sums  of  money  so  lent  and  ad- 
vanced, or  to  be  lent  and  advanced,  after  the 
rate  of  SI,  for  every  100^.  by  the  year.  And 
ly  the  sud  G.  Cooke,  do  hereby  engage,  if 
required,  to  execute  any  legal  mortgage  or 
other  security  of  the  said  premises  and  land 
to  the  said  Charles  Whitworth  &  Son,  free  of 
all  expense.  (Signed)  George  Cooke."  That 
firom  the  tune  of  such  deposit  to  the  present 
time,  such  title-deeds  had  remained  in  the 
possession  of  the  plaintiffs.  That  on  the 
12th  of  July  1839,  G.  Cooke  deposited  with 
the  plaintiffs  a  policy  of  assurance  as  a  secu- 
rity for  present  and  future  advances,  and  that 
notice  thereof  was  duly  given  to  the  office. 
That  the  plaintiffs  had  frequently  applied  to 
Q.  Cooke  to  execute  to  them  a  le^  mort- 
gage of  the  premises  in  question,  which  he 
had  always  refused  to  do. 

The  bill  then  further  stated,  that  on  the 
16th  of  November  1841,  two  several  actions 
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were  commenced,  by  the  two  defendants 
Mayor  and  Pell  respectively,  against  the  said 
G.  Cooke,  upon  alleged  promises ;  that  no 
defence  being  made  to  the  said  actions,  inter- 
locutory judgment  was  signed  on  the  27th  of 
November  in  each  of  the  said  actions,  and  on 
the  2nd  of  December  following,  final  judg- 
ment was  signed,  in  the  action  commenced 
by  Mayor,  for  the  sumof  966L  12^.  2d.  debt 
and  costs,  and  in  the  action  commenced  by 
PeU  for  423/.  12s.  5d.  debt  and  cosU ;  that 
by  virtue  of  such  judgments,  writs  of  elegit 
were  sued  out  by  Mayor  and  Pell  respec- 
tively, and  in  pursuance  of  such  writs 
legal  seisin  of  Park  Field  was  delivered 
to  Mayor,  and  of  the  premises  in  North- 
ampton to  Pell,  and  that  the  tenants  of  the 
said  properties  attorned  to  Mayor  and  Pell 
respectively ;  that  on  the  3rd  of  February 
1841,  separate  fiats  in  bankruptcy  were 
issued  against  G.  Cooke  and  £.  L.  Mayor, 
under  which  they  were  duly  declared  bank- 
rupts, and  the  defendant  Gaugain  was  duly 
appointed  assignee  of  the  estate  and  effects 
of  Cooke,  and  the  defendant  Mayor  assig- 
nee of  the  estate  and  effects  of  E.  L.  Mayor. 
The  bill  then  charged,  that  the  defendants 
Mayor  and  PeU  had  notice  of  the  plaintiffs' 
claim  as  equitable  mortgagees  previous  to 
the  seisin  so  delivered  to  Qiem  by  the  sheriff: 
and  it  prayed  an  account  of  what  was  due  to 
the  plaintiffs  in  respect  of  their  equitable 
mortgage,  and  a  declaration  that  the  plaintiffs 
were  equitable  mortgagees  of  the  premises  in 
question,  and  that  plaintiffs,  as  such,  might 
be  declared  entitled  in  priority  and  prefer- 
ence to  the  defendants  Mayor  and  Pell,  and 
for  a  sale  and  payment  to  the  plaintiffs,  and 
for  leave  to  prove  any  deficiency  against  the 
estate  of  Cooke,  and  for  a  receiver  and  an 
injunction. 

An  injunction  was  afterwards  obtained; 
and  a  motion  to  dissolve  it  was  heard  before 
Lord  Cottenham,  a  report  of  which  will  be 
found  in  10  Law  J.  Rep.  (n.b.)  Chanc.  317. 
The  cause  now  came  on  to  be  heard. 

Mr.  RomUkf  and  Mr.  Whitworth^  for  the 
plaintiffs. — An  equitable  mortgage,  by  de- 
posit of  title  deeds,  accompanied  by  a  me- 
morandum, creates,  in  equity,  an  estate  in 
the  land ;  and  puts  the  mortgagee,  as  against 
the  mortgagor,  and  all  persons  claiming 
under  him,  in  the  same  situation  as  if  he 
had  got  a  legal  mortgage  of  the  property. 
2  P 
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In  the  case  of  a  sale  for  valuable  considera- 
tion,  without  notice,  the  Court  considers  the 
equities  equal,  and  the  party  who  has  got 
the  legal  estate  has  the  priority  in  equity — 

Blunden  v.  Desart,  2  Dm.  &  War.  427. 

Averall  v.  Wade,  1  Lloyd  &  6.  252. 
An  incumbrance  by  judgment  is  not  like 
a  sale — Burgh  v.  Francis  (1).  Secondly,  a 
judgment  creditor  takes  only  that  property 
which  belonged  to  his  debtor  at  the  time  of 
the  judgment. — 

CasberdY.  the  Attorney  General,  Daniell, 
238. 

Casherd  v.  Ward,  6  Price,  473. 

Newlands  v.  Paynter,  4  Myl.  &  Cr.  408. 

Langton  v.  Norton,  1  Hare,  549 ;  s.  c« 
11  Law  J.  Rep.  (n.s.)  Chanc.  299. 

Cook  V.  Black,  1  Hare,  390 ;  s.c.  1 1  Law 
J.  Rep.  (n.s.)  Chanc.  268. 

Mr,  Anderdon,  for  G.  Cooke,  in  the  same 
interest  with  the  plaintiffs. 

Mr.  Walker  and  Mr.  F.  J.  Hall,  for  the 
defendant  Mayor. — The  tenant,  by  elegit,  is 
in  possession  of  the  l^^al  estate;  and  the 
question  is,  therefore,  whether,  having  pro- 
cured the  legal  estate,  he  is  to  be  postponed 
to  an  equitable  mortgagee.  This  question 
must  be  considered,  also,  with  reference  to 
the  late  statutes,  (1  &  2  Vict.  c.  110.  ss.  11, 
13,  19;  2  Vict.  c.  11,  and  3  &  4  Vict. 
c.  82),  by  which  a  judgment,  properly  en- 
tered, is  made  a  charge  upon  the  lands  of 
the  debtor.  The  judgment  creditor,  thereby, 
is  put  in  the  situation  of  an  equitable  mort- 
gagee;  and,  accordingly,  in  RolUston  v. 
MorUm{2),  Sir  £.  Si^en  held,  that,  in 
a  bill  of  foreclosure,  it  was  necessary  to 
make  all  the  judgment  creditors  parties. 
Henry  v.  Smith,  2  Dru.  &  War.  386, 
Plumb  V.  Fluitt,  2  Anst.  432. 
In  Metcalfe  v.  the  Archbishop  of  York  (3), 
the  decision  turned  upon  the  £Eict  of  the 
judgment  creditors  having  had  notice  of  the 
equitable  charge.  In  Langton  v.  Horton 
the  equitable  incumbrancer  had  got  posses- 
sion before  the  execution  creditor. 

The  following  authorities  were  also  re- 
ferred to: — 

Doe  d.  Wigan  v.  Jones,  10  B.  8c  C.  459 ; 
8.  c.  8  Law  J.  Rep.  K.B.  214. 


(1)  3  Swanst  536,  n. 

(2)  1  Dru.  &  War.  195. 


(3)  1  Mjl.  &  Or.  547  ;  8.  c.  4  Law  J.  Rep.  (n.s.) 
Chanc.  154. 


Lodge  v.  Lyseley,  4  Sim.  70. 
Prior  V.  Penpraze,  4  Price,  99. 
Oxwith  V.  Plummer,  Gilb.  £q.  13. 
Taylor  v.  Wheeler,  2  Vem.  564. 
3  Bac.  Abr.  2. 
Coote  on  Mortgages,  64,  67 • 
WhUworth  /.  Gaugain,  Cr.  &Ph.  326; 
s.c.  10  Law  J.  Rep.  (n.s.)  Chanc.  317. 
5  Jarman*s  Conveyancing,  by  Sweet,  452. 

Mr.  James  Russell  and  Mr.  Terrell,  for 
Pell,  the  other  elegit  creditor. — The  elegU 
creditor  is  not  resting  here  upon  his  judg- 
ment, but  upon  his  elegit,  which  gives  him 
a  legal  estate  in  the  land — Neate  v.  the  Duke 
of  Marlborough  (4),  and,  under  that,  he  takes 
idl  lands  that  belonged  to  his  debtor.  He 
could  not  take  lands,  of  which  his  debtor  was 
a  bare  trustee ;  but  was  the  relation  of  trustee 
and  cestui  que  trust  constituted  in  this  case  ? 
An  equitable  mortgagee  has  no  right  to  the 
rents  and  profits  of  Uie  lands  till  he  obtain 
a  sale— j^x parte  Alexander  (5).  His  equity 
against  his  debtor  is,  to  call  for  a  l^al 
mortgage ;  but  he  has  no  equity  against  die 
elegit  creditor.  In  Casberd  v.  the  Attorney 
General,  the  Crown  had  not  got  the  legal 
estate. 

Mr.  RonuUy,  in  reply. — ^The  statute 
I  8c  2  Vict.  c.  1 10.  s.  1 1.  expressly  reserves 
the  rights  of  mortgagees;  but  a  mort- 
gagee is  also  a  purchaser  for  value  pro 
tanto.  The  elegit  will  only  give  the  creditor 
that  which  was  affected  by  the  judgment 
itaeU'-^Skeeles  v.  Shearly{6),  and  that 
land  only  is  affected  whidi  has  not  been 
disposed  of  by  the  debtor.  The  principle^ 
as  contended  for  by  the  other  side,  would 
endanger  every  species  of  trust  estates. 

WiORAM,  V.C. — If,  upon  reading  the 
case  again,  I  shall  understand  Lord  Cotten- 
ham,  as  having  expressed  a  judicial  opinion 
on  the  question  before  me,  I  shall  certainly 
feel  bound  by  his  judgment.  I  did  not  so 
understand  it  at  the  time  it  was  pronounced, 
nor  did  I  so  understand  it  when  I  decided 
Langton  v.  Horton.  Lord  Cottenham 
says,  that  he  will  not,  upon  an  interlocutory 
application,  decide  against  parties  having 

(4)  8  Myl.  &  Cr.  407. 

(5)  2  Glyn  &  Jam.  275. 

(6)  8  Myl.  &  Cr.  112 ;  s.  c.  7  Law  J.  Rep.  (n.s.) 
CbsDc  8. 
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a  parliamentary  title.  Everybody  knows 
how  much  he  struggled  against  the  practice 
of  deciding  the  points  in  a  cause,  upon  mere 
interlocutory  applications.  I  believe  that 
is  all  Lord  Cottenham  meant  to  express 
when  this  case  was  before  him.  It  is  quite 
dear,  as  a  general  rule,  that,  in  the  case  of  a 
trust,  there  may  be  such  a  fraudulent  deal* 
ing  with  or  conveyance  of  the  legal  estate,  as 
that  the  beneflcia]  ownership  may  be  entirely 
defeated.  Where  the  legal  estate  gets  into 
the  hands  of  a  purchaser,  for  value,  without 
notice  of  an  equitable  claim,  that  entirely 
supersedes  the  equitable  claim ;  but  it  is 
clear,  that,  in  the  case  of  a  trust,  a  judg- 
ment sued  out  will  not  have  that  effect. 
Netfflands  v.  Paynier  was  the  case  of  furni- 
ture in  a  house  in  which  a  man  and  his  wife 
lived.  There  had  been  a  private  agreement 
that  it  should  be  the  wife's  separate  property. 
There  wias  no  trustee  to  protect  the  property. 
It  was  merely  an  agreement  between  the 
husband  and  the  wife.  A  j  udgmen t  creditor 
took  the  furniture  in  execution,  upon  which 
a  bill  was  filed  by  the  wife,  and  Lord  Cotten- 
ham protected  that  property,  and  decided 
that  the  judgment  creditor  could  not  take  it. 
That  is  a  case  shewing  as  strongly  as  pos- 
sible, that,  as  against  a  judgment  at  law, 
this  Court  will  protect  equitable  interests. 
If  a  mere  judgment  creditor,  as  distinguish- 
able from  a  party  acquiring  property  by 
conveyance  without  notice,  could  take  it, 
there  would  very  shortly  be  an  end  of  the 
value  of  all  trusts,  and  the  creditors  of  a 
party  might  take  the  property  of  the  cestui 
que  tntat.  As  to  trusts  there  can  be  no 
question :  but  it  is  said  that  this  is  not  the 
case  of  a  trust ;  that  it  is  simply  the  case  in 
which  a  party  for  valuable  consideration 
has  become  equitable  mortgagee.  Equitable 
mortgages  were,  at  one  time,  considered  as 
of  very  questionable  character,  and  on  sound 
principle  it  has  been  doubted^  whether  the 
Statute  of  Frauds  was  not  violated  by  them ; 
and  it  has  been  said,  that  the  deposit  of  deeds 
was  merely  to  be  viewed  as  evidence  of  an 
intention  to  give  the  creditor  a  lien  upon 
the  deeds  themselves.  Lord  Rosslyn,  how- 
ever, decided  that  it  gave  the  creditor  an 
interest  in  the  land  itself,  so  as  to  take  the 
transaction  out  of  the  statute.  If  an  equit- 
able mortgagee  is  to  be  considered  as  a 
purchaser  for  a  valuable  consideration  of  an 
equitable  interest  in  lands,  I  cannot  compre- 


hend the  distinction  between  that  and  any 
other  equitable  interest.  It  appears  to  me 
they  must  stand  upon  the  same  footing.  I 
shall  refer  to  the  cases  before  giving  my 
final  decision  upon  the  question. 

April  3.— WiGRAM,  V.C.— The  plaintiflfe 
are  equitable  mortgagees  of  one  G.  Cooke, 
by  a  deposit  of  tide  deeds,  accompanied  by 
a  memorandum  explaining  the  purpose  of 
the  deposit,  which  was  to  secure  a  then 
existing  debt,  and  future  advances.  The 
memorandum  bears  date  the  22nd  of  April 
1839,  and  is  in  these  words — [His  Honour 
read  the  memorandum].  Nothing  turns 
upon  any  difference  between  the  subsisting 
debt  and  future  advances.  To  explain  the 
eflfect  of  this  transaction,  by  the  deposit  and 
agreement  to  execute  a  deed,  as  between  the 
mortgagees  and  the  mortgagor,  I  shall  con- 
tent myself  by  quoting  the  words  of  the 
Lord  Chancellor  of  Ireland,  in  the  case  of 
RolUston  V.  Morton  (7) : — "  If  a  man  has 
power  to  charge  certain  lands,  and  agrees  to 
charge  them,  in  equity  he  has  actually 
charged  them ;  and  a  court  of  equity  will 
execute  the  charge."  The  defendants,  be- 
tween whom  and  the  plaintiffs  the  contest 
in  this  cause  exists,  are  judgment  creditors 
of  G.  Cooke,  whose  judgments  were  entered 
up  affcer  the  creation  of  the  equitable  mort- 
gage, and  who  have  since,  by  means  of 
elegitSf  obtained  actual  possession  of  the 
lands  comprised  in  the  mortgage.  The 
question  between  them  is,  which  of  the  two 
is,  in  equity,  to  be  preferred  to  the  other. 
I  shaU  only  repeat  what  I  have  already  said 
more  than  once  respecting  Lord  Cotten- 
ham's  judgment,  when  the  case  was  before 
him  upon  motion,  namely,  that  he  did  not 
intend  by  what  he  said  to  decide  the  point 
now  before  me.  However  strong  the  lean- 
ing  of  his  mind  in  favour  of  the  judgment 
creditor  at  that  time  might  be,  he  not  only 
did  not  intend  to  decide  the  point  which 
was  brought  before  him  upon  motion,  but 
he  intended  that  it  should  be  reserved.  I 
tiierefore  consider  myself  not  only  at  liberty, 
but  bound,  to  decide  this  case  according  to 
my  own  understanding  of  the  law.  Upon 
the  argument  of  the  case,  both  parties  re- 
ferred to,  and  drew  conclusions  from,  the 
proposition,  that,  in  a  court  of  equity  a 

(7)  1  Dru.&War.l95. 
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purchaser  for  value,  who  obtained  a  convey- 
ance of  the  legal  estate,  without  notice  of 
an  equity  affecting  the  specific  subject  of 
his  purchase,  would,  as  at  law,  have  a  better 
title  to  that  subject,  than  a  merely  equitable 
claimant;  a  proposition  which  is  true,  as 
well  against  the  cestui  que  trust,  in  the  case 
of  a  purchaser  without  notice  from  a  trustee, 
as  in  the  case  of  an  equitable  mortgagee,  or 
of  any  other  equitable  claimant  whatsoever. 
The  proposition  thus  admitted,  and  neces- 
sarily admitted,  by  both  parties,  is  pregnant 
with  consequences  which  go  a  great  way 
towards  deciding  the  question  now  before 
me.  If  the  tenant  by  elegit  is  (as  was 
argued,)  to  be  considered  as  a  purchaser  for 
value  under  a  conveyance,  all  trusts  and  all 
equitable  interests  of  every  description  must 
be  subject  to  a  judgment  against  the  trus- 
tee, provided,  of  course,  that  the  creditor 
has  not  notice.  It  is  impossible,  unless  by 
a  decision  merely  arbitrary,  to  distinguish 
the  case  of  a  pure  trust  from  the  present ; 
unless  it  can  be  shewn  that  the  interest  of 
the  equitable  mortgagee  is  in  itself,  for  the 
present  purpose,  cUstinguishable  from  that 
of  a  mere  cestui  que  trust.  Again,  it  fol- 
lows conversely,  that  if  the  equitable  interest 
of  an  ordinary  cestui  que  trust  be  not  subject 
to  judgments  against  the  trustee,  although 
executed  by  elegit,  those  judgments,  so 
executed,  are  not  analogous  to  purchases 
for  value  ;  or,  in  other  words,  the  judgment 
creditor  of  a  trustee  is  not  a  purchaser  for 
value,  in  the  contemplation  of  a  court  of 
equity.  And  if  he  be  not,  I  know  of  no 
principle  upon  which  he  can  be  entitled  to 
take  out  execution  against  anything  but  the 
property  of  his  debtor.  It  was  admitted, 
during  the  argument,  and  could  not  be  de- 
nied, that  the  interest  of  an  ordinary  cestui 
que  trust  will  be  protected  in  this  court 
against  the  judgment  creditor  of  the  trus- 
tee— (Newlands  v.  Paynter  supports  that 
proposition ;)  and  that  the  equitable  interest 
of  a  purchaser  before  conveyance  will,  in 
like  manner,  be  protected  against  the  judg- 
ment creditors  of  the  vendor,  upon  judgments 
obtained  after  the  purchase — Brace  v.  the 
Duchess  of  Marlborough  (8),  and  Lodge  v. 
Lyseley,  This  is  only  another  illustration 
of  the  general  proposition. 

But  it  was  said,  that  the  interest  of  an 

(8)  2  P.  Wms.  491. 


equitable  mortgagee  was  distinguishable  from 
that  of  an  ordinary  cestui  que  trusty  and  other 
equitable  interests,  which  it  was  admitted 
would  have  a  preference  in  equity ;  and  it  was 
said,  that  the  interest  of  the  equitable  mort- 
gagee was  imperfect,  and  that  of  the  ordinary 
cestui  que  trust  perfect.  Now,  in  what  sense 
is  the  interest  of  the  equitable  mortgagee  im- 
perfect ?  as  between  the  mortgagor  and  mort^ 
gagee  it  is  as  absolute  and  complete  as  any 
equitable  interest  can  be.  Then  in  what  re- 
spect is  it  imperfect  as  between  the  mortgagee 
and  those  who  claim  under  the  mortgagor, 
ex,  gr.,  his  judgment  creditors  ?  The  inter- 
est of  the  equitable  mortgagee  is  liable  to 
be  defeated  by  a  fraudulent  dealing  with 
the  legal  estate,  and  in  that  respect,  no 
doubt,  it  is  an  imperfect  security.  But  that 
is  an  infirmity  to  which  all  equitable  inter- 
ests are  subject,  and  if  other  equitable 
interests  are  to  be  protected  against  judg- 
ments obtained  by  the  creditor  of  the  trustee 
or  other  party  in  whom  the  legal  estate  is, 
why  should  the  interest  of  the  equitable 
mortgagee  be  unprotected  ?  The  debt  was 
no  more  contracted  upon  the  view  of  the 
land  (if  that  were  material,  which  I  think  it 
is  not,)  in  the  one  case  than  in  the  other. 
The  more  I  reflect  upon  the  case  the  better 
I  am  satisfied  that  it  is  impossible  to  found 
an  argument  in  favour  of  the  judgment 
creditor  as  against  the  equitable  mortgagee, 
which,  if  carried  out  upon  principle,  will 
not  destroy  all  trusts.  Certainly,  no  Judge 
ever  went  further  than  Lord  Cottenham  did 
in  protecting  equitable  titles,  as  was  the 
case  in  Newlands  v.  Paynter,  to  which  I 
have  before  refeired.  The  case  of  Catberd 
V.  the  Attorney  General  is  a  very  important 
authority  upon  this  part  of  the  case.  I  am 
satisfied  that  I  stated  the  general  principle 
correctly  in  Langton  v.  Norton,  when  I  said 
that  a  creditor  might,  under  his  judgment, 
take  in  execution  all  that  belonged  to  his 
debtor,  and  nothing  more,  inasmuch  as  he 
stands  in  the  place  of  his  debtor.  He  is 
like  a  purchaser,  who,  by  the  terms  of  his 
conveyance,  takes,  subject  to  any  liability 
under  which  the  debtor  himself  held  his 
property.  The  most  plausible  way  of 
stating  the  case  in  favour  of  the  judgment 
creditor— and  I  paid  the  greatest  attention 
to  the  arguments  of  counsel  upon  that  point 
— was  this,  by  supposing  his  right  to  be 
founded  in  contract,  and  not  as  being  the 
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result  of  a  proceeding  in  invitum ;  and  this, 
no  doubt,  may  be,  and  often  is,  tbe  truth  of 
the  case,  when  a  judgment  is  voluntarily 
confessed.  But,  admitting  that  view  of  the 
case  to  be  correct,  how  does  it  alter  the 
case  ?  The  question  remains,  what  was  the 
contract  ?  It  was  a  contract  for  a  judgment, 
and  the  fruits  of  a  judgment ;  and  the  ori- 
ginal question  therefore  remains,  what  rights 
does  the  judgment  confer  ?  Another  question 
is  wholly  untouched  by  the  concession  that 
the  right  of  the  judgment  creditor  is  founded 
in  contract.  If  a  party  contracts  specifically 
for  a  given  property,  pays  the  purchase- 
money,  and  obtains  the  legal  title,  without 
notice  up  to  the  time  of  obtaining  the  con- 
veyance, as  well  as  paying  his  money,  that 
may  give  him  a  right  to  be  preferred  to  an 
equitable  claim,  which  is  prior  in  point  of 
time.  But  there  is  no  principle,  that  I  am 
aware  of,  upon  which  a  court  of  justice 
could  be  required  to  imply  that  a  general 
contract  to  give  a  judgment,  is  a  contract  to 
give  that  which  does  not  belong  to  the 
debtor.  If  a  trustee  were  to  confess  a  judg- 
ment, am  I  to  understand  that  his  specific 
contract  is  to  give  his  creditor  an  interest  in 
that  which  belongs  to  the  cestui  que  trust  ? 
That  appears  to  me  to  be  the  correct  mode 
of  viewing  the  case.  It  appears  to  me  that 
this  is  the  true  distinction  :  in  the  one  case, 
the  party  contracts  specifically  for  particular 
property,  pays  his  money,  and  obtains  a 
conveyance  of  the  legal  title,  before  he  has 
notice  of  the  claim  of  any  one  else ;  in  the 
other,  he  merely  takes  a  judgment,  which 
gives  him  nothing  more  than  a  right  to  that 
which  belongs  to  his  debtor.  The  above 
propositions,  if  separately  considered,  are 
unimpeachable,  and  will  be  found  to  meet 
every  argument  put  forth  in  support  of  the 
defendants*  case.  As  to  the  late  statutes, 
I  am  clearly  of  opinion  that  they  make  no 
difference.  So  far  as  a  judgment  creditor 
under  the  late  statutes  may  claim  to  be  a 
mortgagee  in  writing  under  them,  he  is 
posterior  in  time  to  the  plaintiffs. 

But  it  was  said,  that  the  equity  of  the 
judgment  creditor  was  equal  to  that  of  the 
equitable  mortgagee,  and  that  he  has  by  force 
of  the  elegit  an  estate  in  law,  in  addition  to  his 
equitable  interest,  and  that  therefore  he  is 
to  be  preferred.  T  need  not  here  proceed, 
especially  after  what  I  have  already  said,  to 
expose   the  fallacy   of  the  argument.     It 


takes  for  granted  the  whole  question  in  dis- 
pute. That  a  tenant  by  elegit  has  an  estate 
at  law  is  not  disputed.  He  has  a  right  to 
take  that  which  he  may  lawfully  take — that 
which  in  my  view  of  the  case  belongs  to  his 
debtor;  but  to  say  that  by  force  of  the 
elegit  he  acquires  a  rightful  interest  in  land, 
which  in  equity  does  not  belong  to  his 
debtor,  is  taking  the  whole  matter  in  dis- 
pute for  granted ;  the  whole  question  being, 
what  the  judgment  creditor  has  a  right  to 
take  ?  I  can  only  repeat,  that  it  appears 
to  me  impossible,  except  upon  the  merest 
arbitrary  distinction,  to  say,  that  the  inter- 
ests of  an  equitable  mortgagee  are  not  to 
be  protected,  and  that  the  interests  of  a  pure 
cestui  que  trust  are.  I  do  not  go  into  the 
reasoning  of  the  cases  which  have  been  cited ; 
they  appear  to  me,  all  of  them,  to  support 
the  view  I  have  taken.  It  appears  to  me, 
that  if  my  judgment  cannot  be  supported 
upon  propositions,  which  are  indisputable  in 
themselves — whether  properly  applicable  to 
the  case  or  not — no  explanation  I  can  give 
of  the  cases  will  at  all  strengthen  the  ob- 
servations which  I  have  made.  I  think, 
therefore,  the  plaintiffs  have  a  right  to  the 
payment  of  their  debt  out  of  the  estate,  in 
priority  to  the  defendants,  the  elegit  creditors. 


} 


WOOD  V,  ROECLIFFE. 


WlGRAM,V.C. 

Jan.  19. 

Injunction — Demurrer — Agent —  Specific 
Chattels, 

The  bill  stated  that  the  plaintiff  had  ap- 
pointed E,  fV.  to  reside  in  a  housCy  and  hold 
possession  of  certain  furniture  ^herein,  as  his 
agent ;  that,  in  the  absence  of  the  plaintiff,  the 
defendant  E.  W.,  colluding  with  the  defen- 
dant R.y  had  assigned  the  same  to  R.  as  a 
security  for  money  advanced ;  and  that  R, 
threatened  and  intended  to  sell  the  same : — 
Held,  upon  a  general  demurrer,  that  the 
plaintiff  was  entitled  to  an  injunction  against 
E.  W.,  as  his  agent,  from  parting  with  the 
goods,  and  embarrassing  the  title  of  the  prin- 
cipal, and  that  the  right  to  the  injunction 
constituted  sufficient  equity  to  sustain  the  bill. 

The  right  to  be  protected  in  the  use  or 
enjoyment  of  property,  in  specie,  is  not  con- 
fined to  articles  possessing  some  peculiar  or 
intrinsic  value. 
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The  bill  stated,  that,  under  the  marriage 
settlement  of  Mr.  and  Mrs.  Wright,  certain 
stock,  and  other  trust  funds  were,  in  1836, 
assigned  to  the  plainti£f  and  Flood,  as  trus- 
tees, for  the  benefit  of  Mr.  and  Mrs.  Wright, 
and  the  issue  of  the  marriage;  that,  in 
1837,  A.  Knight,  who  had  married  a  daugh- 
ter of  Mr.  and  Mrs.  Wright,  applied  to  the 
trustees  to  advance  him  die  sum  of  1,830/., 
part  of  the  trust  fimd,  which  sum  the  trus- 
tees accordingly  advanced  to  him,  on  the 
security  of  two  warrants  of  attorney,  upon 
which  judgment  was  entered  up;  tfiat 
Flood  died  in  February  1838  ;  and  Knight, 
having  neglected  to  pay  the  money  so  ad- 
vanced, a  writ  of  fieri  facias  was  issued 
against  him  by  the  plaintiff,  under  which 
the  sheriff  seized  the  household  ^miture  of 
Knight;  that,  in  1840,  the  sheriff  executed 
to  the  plaintiff  a  bill  of  sale  of  the  furniture, 
for  the  sum  of  949/.  125.,  and  that  the  plaintiff 
took  possession  thereof;  but,  at  the  earnest 
request  of  Mr.  and  Mrs.  Wright,  the  plaintiff 
permitted  the  furniture  to  remain  in  Knight's 
house,  and  appointed  Elizabeth  Wright,  a 
daughter  of  the  marriage,  to  hold  possession 
of  the  said  furniture,  as  his  the  plaintiff's 
agent;  that,  in  March  1842,  Elizabeth 
Wright  removed  to  another  house,  and,  with 
the  consent  of  the  plaintiff,  the  said  fiimiture 
was  removed  to  such  other  house ;  and  Eli- 
zabeth Wright  was  appointed  by  the  plain- 
tiff to  hold  the  said  furniture  in  his  name. 
That  Knight  resided  in  the  house  with 
Elizabeth  Wright,  and  continued  to  have 
the  use  of  such  furniture;  that,  in  May 
1841,  the  plaintiff  went  to  reside  abroad, 
and  continued  to  reside  abroad  till  November 
1843 ;  that,  since  the  plaintiff's  return,  he 
had  discovered  that  EHzabeth  Wright  and 
Knight  had  obtained  from  the  defendant 
Roecliffe  various  loans  of  money,  amount- 
ing to  500/.,  and  which  were  secured  by  an 
assignment  to  him,  Roecliffe,  of  the  said 
furniture,  and  that  Roecliffe  claimed,  under 
the  said  assignment,  the  power  of  selling 
the  said  furniture;  that,  on  the  21st  of 
November  1 843,  the  plaintiff  read  an  ad- 
vertisement, announcing  the  sale,  by  auc- 
tion, of  the  said  Aimiture ;  that  he  diereapon 
applied  to  Elizabeth  Wright  to  give  up 
possession  of  the  said  furniture,  which  she 
reftised  to  do ;  and  that  Elizabeth  Wright 
and  Roecliffe  insisted  that  Roecliffe  was 
entitled  to  sell  the  furniture,  &c.     The  bill 


then  prayed  that  it  might  be  declared  that 
the  plaintiff,  by  the  said  bill  of  sale,  was 
sole  owner  of  the  furniture,  &c.,  and  that 
the  plaintiff  had  ever  since  the  said  biU  of 
sale  retained  possession,  by  means  of  the 
possession  of  Elizabeth  Wright,  as  his 
agent;  and  that  Roecliffe  and  Elizabeth 
Wright  might  be  ordered  to  deliver  up  pos- 
session of  the  said  furniture  to  the  plaintiff. 
To  this  bill  the  defendant  put  in  a  general 
demurrer. 

Mr,  K,  Parker  and  Mr.  H.  Clarke,  for  the 
demurrer. — The  title  put  on  the  bill  is  a 
pure  legal  title ;  and  the  plaintiff's  remedy 
is  at  law,  by  an  action  of  trover  against 
Roecliffe.  To  compel  a  specific  delivery  up 
of  goods,  in  equity,  it  is  necessary  to  shew, 
that  damages  at  law  would  not  be  an  ade- 
quate compensation,  on  account  of  some 
intrinsic  value  attaching  to  the  goods  them- 
selves.— 

Pusey  V.  Pusey,  1  Vem.  273. 
Buxton  V.  Lister f  3  Atk.  383. 
The  Duke  of  Somerset  v.  Cookson,  3  P. 
Wms.  390. 
An  agent,  exceeding  his  authority,  will  not 
bind  his  principal;   so  that,  if  Elizabeth 
Wright  is  to  be  taken  as  the  agent  of  the 
plaintiff,  the  plaintiff  may  still  recover  at 
law  against  Roecliffe. 

Mr.  RomiUy^  for  the  bill. 

WiORAM,  y.C— The  case  alleged  by  the 
bill  is,  that  specific  chattels  were  placed  in 
the  possession  of  Elizabeth  Wright,  to  hold 
as  the  agent  of  the  plaintiff,  and  that  she  has 
contracted  for  the  sale  of  the  goods  to  a  third 
party  in  breach  of  her  duty ;  that  the  goods 
are  still  in  her  possession,  and  that  she  has 
never  parted  with  them ;  and  the  question 
is,  whether  a  court  of  equity  will  not  restrain 
an  agent  from  embarrassing  the  tide  of  her 
principal  by  parting  with  the  goods.  I  think 
the  right  of  the  plaintiff  to  be  protected 
against  the  wrongful  acts  of  his  agent  is  a 
sufficient  equity  to  sustain  the  bill.  I  have 
known  many  bills  to  have  been  filed  in  the 
Court  of  Exchequer,  formerly,  on  behalf  of 
owners  of  cargoes,  to  prevent  improper  deal- 
ings with  the  goods  by  their  agents,  or 
persons  in  the  situation  of  agents.  The 
right  to  be  protected  in  the  use  or  beneficial 
enjoyment  of  property  in  specie,  is  not 
confined  to  articles  possessing  any  pecu- 
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liar  or  intrinsic  value.  In  this  case  the 
plaintiff  is  clearly  entitled  to  the  injunction 
to  restrain  the  sale  of  the  goods,  under  the 
attempted  alienation  of  the  property  by 
Elizabeth  Wright,  and  the  right  to  the  in- 
junction will  sustain  the  bill.  I  proceed 
upon  the  ground,  that  the  furniture  and 
effects  are  still  in  the  possession  of  Elizabeth 
Wright,  for  upon  the  allegations  in  the  bill, 
that  must  be  taken  to  be  the  case.  I  think 
the  charge  that  the  plaintiff  has  applied  to 
Roediffe  for  possession  of  the  property  does 
not  displace  the  previous  allegation,  that  it 
is  actually  held  by  Elizabeth  Wright  on  be- 
half of  the  plaintiff,  and  that  her  possession 
ever  since  August  1840,  has  been  the  virtual 
possession  of  the  plaintiff  himself.  I  give  no 
opinion  whether  the  bill  could  be  sustained 
in  its  present  shape,  if  by  the  statements 
therein  the  property  appeared  to  be  in  Roe- 
cliffe's  possession.  Upon  the  question  raised 
by  the  demurrer,  the  charge  that  the  trans- 
action respecting  the  alleged  assignment  to 
Roecliffe,  is  a  fraud  concerted  between  him 
and  the  other  defendant,  and  Knight,  as 
against  the  plaintiff,  becomes  also  material. 

Demurrer  overruled. 


PLT7NKETT  V.  LEWIS. 


WlORAM,  V.C.  \ 

Feb.  13,  20,  28.  J 

Dd>t — Satisfaction — Parent  and  Child 
^^Marriage  Portion, 

In  1833  certain  stock  standing  in  the  name 
of  a  trustee  in  trust  for  L,  Ey  the  father  ^  for 
Ufe,  with  remainder  to  his  son  and  daughter, 
in  equal  shares,  was,  at  the  request  of  L.E, 
and  with  the  consent  of  his  two  children,  sold 
out,  and  the  proceeds  (12,000/.)  applied  hy 
L.  E,  to  his  own  use.  In  1837  the  son  died, 
and,  hy  his  wtU,  gave  all  his  property  to  his 
sister  for  life,  with  remainder  to  her  chiU 
dren,  with  remainder  over ;  and  he  appointed 
his  sister  and  C,  his  executrix  and  executor. 
In  1838,  upon  the  marriage  of  the  daughter, 
who  was  then  offuU  age,  L.  E,  in  considera^ 
tian  of  a  settlement  of  real  estate  by  the  hus^ 
band,  for  the  benefit  of  the  daughter  and  her 
issue,  advanced  16,000/.,  to  be  applied  in 
discharging  the  incumbrances  on  the  husband's 
estate,  and  covenanted  to  pay  a  further  sum 
of  20,0001.  within  six  months  after  his  death, 
to  the  uses  of  the  settlement,  and  also  settled 


certain  real  estate  of  which  he  was  seised  in 
fee.  In  1839  L.  E.  died,  having  by  his  wiU 
disposed  of  all  his  real  and  personal  estate 
to  the  defendants,  his  adopted  children.  On  a 
hill  by  the  daughter  and  her  husband  against 
the  parties  claiming  under  L.  E*s  will, 
seeking  to  have  the  amount  of  the  stock  so 
sold  out  in  1833  raised  out  of  the  real  and 
personal  assets  of  the  testator,  as  a  debt  due 
from  him  to  his  children, — Held,  that  the 
advances  made  by  L.  E.  on  his  daughter's 
marriage,  being  so  much  larger  than  the 
amount  of  the  debt,  must  be  presumed  to  be  a 
satisfaction,  as  far  as  regarded  the  moiety  of 
the  stock  to  which  the  daughter  was  entitled 
in  her  own  right  (but  not  as  to  the  moiety  due 
to  her  and  C,  as  representatives  of  her  bro- 
ther) ;  and  that,  notwithstanding  other  con-' 
siderationsfor  the  advances  were  expressed  in 
the  settlement  deeds.  There  were  no  personal 
assets  of  the  testator,  and  the  bill  impeaching 
the  wiU  of  the  testator,  the  Court  refused  to 
direct  an  account  of  the  real  estate,  or  to 
retain  the  biU  for  the  purpose  of  the  plain- 
tiJTs  bringing  ejectment  to  try  the  validity  of 
the  wiU. 

In  1789,  by  the  settlement  executed  on 
the  marriage  of  L.  Evelyn  (the  testator), 
and  Elizabeth,  his  wife,  two  several  sums  of 
stock  (the  fortune  of  the  lady)  were  assigned 
to  trustees,  in  trust,  for  Mrs.  Evelyn  for 
life,  with  remainder  to  L.  Evelyn  for  life, 
with  remainder  to  the  children  of  the  mar- 
riage. In  1827  (Mrs.  Evelyn  being  then 
dead)  the  stock  in  question  stood  in  the 
name  of  C.  Monro,  upon  the  trusts  of  the 
settlement.  On  the  15th  of  January  in  that 
year,  L.  Evelyn  wrote  a  letter  to  Monro,  in 
which,  after  stating  that  he  and  his  two 
children,  the  plaintiff  Mrs.  Plunkett  and 
Colonel  Evelyn,  were  together  absolute 
owners  of  the  stock  in  question,  he  proceeded 
as  follows : — '*  It  appears  to  me  that  if  the 
stocks  were  transferred  into  our  three  names, 
they  would  march  in  the  course  pointed 
out  by  the  settlement,  &c.  My  duldren 
are  ready  to  accede  to  any  arrangement  I 
should  choose,"  &c. 

In  accordance  with  this  proposal,  the 
stock,  on  the  16th  of  February  1828,  was 
transferred  into  the  names  of  the  three,  and 
on  the  16th  of  June  following  a  general 
release  was  executed  by  them  to  Monro.  It 
appeared  that  in  1833  L.Evelyn  was  under 
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a  contract  to  purchase  estates  of  great  value 
(800,000Z.)  from  Lord  Oxford,  and  that  in 
June  1833,  and  February  1834,  the  whole 
of  the  stock  in  question  was  sold  out  under 
powers  of  attorney,  granted  by  the  plaintiff 
Mrs.  Plunkett,  and  Colonel  Evelyn,  to  their 
father;  and  the  proceeds  (11,455Z.)  were 
received  by  the  father,  and  by  him  applied 
in  part  payment  of  the  purchase-money  of 
the  estate  of  Lord  Oxf*ord.  On  the  7th  of 
May  1837  Colonel  Evelyn  died,  as  it  was 
supposed,  intestate,  and  administration  of 
his  estate  was  granted  to  his  father.  The 
will  and  codicil  of  Colonel  Evelyn  were 
afterwards  produced,  in  which  the  plaintiff 
and  Cunningham  were  appointed  executors. 
Under  those  instruments  Mrs.  Plunkett  took 
an  interest  for  life  in  the  property  of  Colonel 
Evelyn,  her  brother,  with  remainder  to  her 
children ;  and  in  the  event  of  her  having  no 
children,  with  remainder  over  to  Cunning- 
ham. These  testamentary  papers  were 
proved  by  Mrs.  Plunkett  and  Cunningham. 
On  the  29th  of  December  1888  the  plam- 
tiff,  Mrs.  Plunkett,  intermarried  with  the 
Hon.  Randall  E.  Plunkett,  the  eldest  son 
of  Lord  Dunsany,  and  the  entire  settlement 
made  on  that  marriage  consisted  of  three 
deeds.  By  the  first  of  the  deeds  to  which 
L.  Evelyn  and  both  the  plaintiffs  were  par-> 
ties,  it  was  proposed  and  agreed  on  the  part 
of  Mrs.  Plunkett,  that  L.  Evelyn  should 
advance  16,000/.  for  the  benefit  of  Mrs. 
Plunkett,  and  that  that  sum  should  be  ap- 
plied in  payment  of  Mr.  Plunkett*s  debts 
and  the  incumbrances  on  the  estates  to  which 
Mr.  Plunkett  was  entitled  in  remainder; 
and  that20,0002.,in  addition  to  the  16,000/., 
should  be  paid  within  six  months  after 
L.  Evelyn's  death  to  the  trustees  of  the 
settlement ;  and  it  recited  an  agreement  by 
Mr.  Plunkett  to  settle  certain  estates  therein 
mentioned,  for  the  benefit  of  the  plaintiffs 
and  their  children,  and  that  such  settlement 
had  been  made  by  deeds  of  even  date ;  and 
in  consideration  of  such  settlement,  and  of 
the  marriage,  Lyndon  Evelyn  settled  certain 
real  estates  of  which  he  was  seised  in  fee  for 
the  benefit  of  the  plaintiffs,  and  the  issue  of 
the  marriage.  By  deeds  of  even  date,  Mr. 
Plunkett  settled  all  the  real  estates  of  which 
he  was  then  in  possession,  and  to  which  he 
was  entitled  in  tail,  expectant  on  the  death 
of  his  fistther.  Lord  Dunsany,  to  uses  for  the 
benefit  of  himself,  Mrs.  Plunkett,  and  the 


issue  of  the  marriage.  Tn  April  1839 
L.  Evelyn  died,  having  by  his  wiU  devised 
and  bequeathed  all  his  real  and  personal 
estate  for  the  benefit  of  the  infant  defen- 
dants, whom  he  described  as  his  adopted 
children,  and  thereof  appointed  the  defen- 
dant, R.  Lewis,  executor.  The  bill,  which 
was  in  the  nature  of  a  creditors'  bill,  was 
filed  by  Mr.  and  Mrs.  Plunkett  against 
the  executor  and  the  devisees  under  L. 
Evelyn's  will,  and  it  sought  to  charge  the 
testator's  real  and  personal  assets  widi  the 
amount  of  the  trust  stock  so  sold  out  by  the 
testator,  as  a  debt  due  to  the  plaintiffs,  and 
to  the  estate  of  Colonel  Evelyn ;  and  the 
bill  impeached  the  validity  of  L,  Evelyn's 
will.  The  defendants,  by  their  answer, 
insisted  that  the  transaction  as  to  the  stock 
amounted  to  a  gift  by  the  children  to  their 
father,  or  if  that  were  not  so,  then  that  the 
sums  advanced  and  agreed  to  be  advanced 
by  L.  Evelyn,  on  the  marriage  of  his 
daughter,  the  plaintiff,  were  a  satisfaction  of 
the  debt.  The  executor,  R.  Lewis,  by  his 
answer,  denied  that  there  were  any  personal 
assets  of  the  testator.  Evidence  was  also 
gone  into  by  the  defendants,  to  shew  that 
L.  Evelyn  intended  the  advances  to  be  a 
satisfaction  of  the  debt. 

Mr,  Swanston^  Mr.  Hodgson^  and  Mr, 
Calvert,  for  the  plaintiffs. — This  is  simply 
a  question  upon  the  construction  of  a  deed, 
the  marriage  settlement  of  the  plaintiffs; 
and  parol  evidence  is  inadmissible  to  vary 
the  construction  of  that  deed  where  the 
presumption  is  not  raised. 

White  v.  WiUiam,  3  Ves.  &  Bea.  72. 

Langham  v.  Sanford,  2  Mer.  23. 

Hartopp  V.  Hartopp,  17  Ves.  184. 
This  portion  was  not  a  gift  by  the  father, 
but  a  purchase  by  the  husband,  of  certain 
property,  and  the  considerations  are  ex- 
pressed in  the  deed — Drewe  v.  Bidgood{\\ 
There  is  nothing  in  the  deed  to  shew  that 
the  mother's  fortune  was  in  the  contempla- 
tion of  the  parties,  at  the  time  of  the  mar- 
riage, and  tibe  large  portion  given  by  the 
father  was  probably  induced  by  the  ad- 
vantageous connexion.  Again,  the  ad- 
vance, to  be  a  satisfaction,  must  be  some- 
thing of  the  same  kind,  and  must  go  in  the 
same  course,  as  the  property  of  Uie  child 

(1)  2  Sim.  &  Stu.  424;  s.  o.  4  Law  J.  Rep. 
Chano.  38. 
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would,  in  satisfaction  of  which  it  is  given. 
Here  Mrs.  Flonkett,  by  the  deed,  takes  an 
interest  in  real  estate  only,  and  no  provision 
is  made  for  any  children  by  a  second  mar- 
riage— 

Seedy,  Bradford,  1  Ves.  sen.  501. 
Wood  V.  BriafU,  2  Atk.  521. 
Chidley  v.  Lee,  Free,  in  Chanc.  228. 
Chave  v.  Farranty  18  Ves.  8. 
Goldsmid  v.  Goldsmid,  1  Swanst.  211. 
Baugh  v.  Read^  1  Ves.  jun.  257. 
Clarh  V.  Sewell,  3  Atk.  99. 
Tolson  V.  Collins,  4  Ves.  483. 
The  Earl  of  Durham  v.  Wharton,  10 
Bli.  526 ;  s.  c.  6  Law  J.  Rep.  (n.s.) 
Chanc.  15. 
Stocken  y,  JStocken,  4  Sim.  152 ;  s.  c. 
4  Law  J.  Rep.  (n.s.)  Chanc.  276. 
At  all  events,  this  settlement  cannot  be  a 
satisfaction  of  the  share  of  Col.  Evelyn. 
Here  there  has  been  no  acquiescence,  which 
was  the  groupd  of  the  decision  in  many  of 
the  cases. 

Mr,  Willcock,  for  Cunningham,  one  of 
the  executors  of  Col.  Evelyn. 

Mr,  K,  Parker,  for  R.  Lewis,  the  exe- 
cutor of  L.  Evelyn. 

Mr,  Romilly  and  Mr,  Bacon,,  for  the  de- 
fendant F.  Lewis,  the  adopted  son. — ^The 
plaintifis  can  have  no  decree  in  this  case 
against  the  real  estate  of  the  testator,  for 
they  claim  that  real  estate  as  their  own.  As 
floon  as  the  stock  was  sold  out,  with'  the 
consent  of  the  children,  it  lost  its  trust 
character,  and  if  the  transaction  constituted 
a  debt  against  the  testator,  that  debt  is 
barred  by  the  Statute  of  Limitations.  The 
evidence  in  thi^  case  is  clearly  admissible, 
as  the  deed  has  raised  the  presumption  of 
satisfaction. 

WaUace  v.  Pomfret,  11  Ves.  542. 
Richardson  v.  Oreese,  3  Atk.  69. 
Trimmer  v.  Bayne,  7  Ves.  508. 
The  rule  which  is  laid  down  in  2  Roper 
an  Legacies,  p.  57,   that  an  advancement 
upon  a  child's  marriage  of  a  sum  equal  to 
the  d^bt  is  primd  facie  satis&ction  of  the 
debt,  is  supported  by  all  the  authorities — 
Jones  V.  Morgan{2\ 
Mr,  Stoanston  replied. 

Feb.  28. — WiGBAM,  V.C— The  ques- 
tions argued  before  me  were,  first,  whether 
the   effect  of  the  transaction  by  which  the 
(2)2  You.  &  Coll.  408. 
New  Series,  XIII.— Chanc. 


Stock  was  sold  out,  and  the  proceeds  paid 
to  the  father,  was  a  gift  by  the  children  to 
L.  Evelyn,  or  whether,  at  the  time  of  the 
marriage,  L.  Evelyn  remained  a  debtor  in 
equity  to  his  children  to  the  same  amount 
as  if  the  stock  had  stood  in  the  names  of 
the  three ;  secondly,  whether,  if  this  con- 
stituted no  gifl,  Mrs.  Plunkett's  claim 
against  her  father  in  respect  of  a  moiety  of 
tMs  stock  was  satisfied  by  the  settlement  of 
1828 ;  thirdly,  whether  the  claim  of  Mrs. 
Plunkett  and  Cunningham,  as  Col.  Evelyn's 
executors,  in  respect  of  the  other  moiety  of 
the  stock,  was  affected  by  the  settlement  of 
1828,  or  by  advances  made  to  him  by  his 
father,  or  otherwise ;  and,  fourthly,  whether 
the  plaintiffs  in  this  suit  can  affect  the  real 
estates  of  L.  Evelyn,  in  satisfaction  of  such 
claims  as  they  may  have.  In  considering 
the  second  question  of  satisfaction,  as  ap- 
plied to  Mrs.  Plunkett's  share,  I  observe, 
with  respect  to  Mrs.  Plimkett*s  claim  as  to 
a  moiety  of  the  stock,  that  the  advance 
made  by  L.  Evelyn,  upon  her  marriage,  was 
16,000Z.,  and  20,0O0Z.  to  be  paid  within  six 
months  after  his  death,  besides  a  settlement 
of  lands.  I  think  the  evidence  makes  the 
whole  value  of  the  settled  funds  70,000Z.  It 
was  not  argued  before  me  that  such  provision 
would  not  satisfy  the  plaintiffs'  claim  by  rea- 
son only  that  the  advances  made,  and  agreed 
to  be  made,  were  in  their  nature  and  character 
so  different  from  the  father's  liability,  that 
it  could  not  be  supposed  a  satisfisu^tion,  or 
that  satisfaction  could  not  be  presumed  from 
the  whole  transactions  taken  together.  Upon 
the  transactions  of  the  16th  of  February 
1828,  the  beneficial  interests  of  the  parties 
in  the  stock  were  left  untouched.  When  L. 
£velyn  proposed  that  transfer,  he  meant  it 
to  be  in  accordance  with  the  trusts  of  his 
marriage  settlement,  and  there  is  no  sugges- 
tion of  any  intention  to  change  the  rights  of 
the  parties.  Having  come  to  this  conclu- 
sion, as  matter  of  law,  I  felt  at  liberty  to 
look  into  the  evidence,  to  see  if  there  was 
anything  inconsistent  with  that  conclusion. 
I  find  there  very  conclusive  evidence  that 
this  was  L.  Evelyn's  understanding  of  that 
transaction,  as  to  the  mere  effect  of  the 
transfer,  till  the  stock  was  sold  in  June 
1833,  and  February  1834  :  that  is  the 
transaction,  if  any,  which  is  said  to  have 
made  it  his  own  property.  For  the  pur- 
pose of  trying  the  case,  so  &r  as  regards  the 
2Q 


Digitized  by 


Google 


296 


COURTS  OF  CHANCERY: 


claim  of  Mrs.  Plunketti  in  her  own  tight,  I 
shall  suppose  that  L.  Evelyn  remained 
accountable  to  the  plaintiff,  as  one  of  his 
children,  as  well  after  the  sale  of  the  stock 
as  before.  The  general  rule  is  correctly 
stated  in  3  Roper  on  Legacies,  p.  57,  and, 
with  all  deference  to  Mr.  Swanston,  the 
presumption  in  the  abstract  is  reasonable* 
If  a  debtor  pays  a  sum  equal  to  his  debt, 
it  is  primd  facie  a  satisfaction  of  the  debt ; 
but  if,  inst^  of  paying  the  amount  into  the 
hands  of  his  creditor,  he  pays  it  to  another 
person  for  the  use  and  benefit  of  his  creditor, 
and  as  part  of  a  transaction  to  which  the  cre- 
ditor is  an  assenting  party,  the  presumption 
primd  facie  is  the  same  in  the  abstract ;  I 
say  in  tiie  abstract,  because  all  the  cases  shew 
that  the  presumption  may  be  rebutted. 

In  this  case,  there  is  the  existence  of  a  debt 
of  an  ascertained  amount,  and  an  advance  by 
the  ladier  to  an  amount  exceeding  that  debt; 
an  advance  made  on  behalf  of  the  daughter, 
in  a  transaction  in  which  all  the  legal  par- 
ties concur.  But  it  was  said,  first,  that  in 
thesettiement  by  L.  Evelyn,  distinct  con- 
siderations are  expressed,  and  that  the  ex- 
pression of  these  considerations  excludes  the 
operation  of  the  doctrine  of  satis&ction; 
secondly,  it  was  said  that  the  entire  settle- 
ment was  a  purchase  by  the  husband,  and 
that  he  gave  value  for  the  lady's  fortune ; 
and  thirdly,  that  the  husband  had  no  notice 
of  the  wife's  right.  In  Wood  v.  Briata, 
Lord  Hardwicke  went  folly  into  the  law  of 
the  case,  and  held  it  to  be  a  satisfiiction, 
saying,  *'  There  are  very  few  cases  where 
a  fother  wiii  not  be  presumed  to  have  paid 
the  debt  he  owes  to  a  daughter,  when,  in  his 
Jifetime  he  gives  her  in  marriage  a  greater 
sum  than  he  owed  her ;  for  it  is  very  un- 
natiwal  to  suppose  that  he  would  choose  to 
leave  himself  a  debtor  to  her,  and  subject 
to  an  account;"  and  he  expressed  disap- 
probation of  Ckidle^  V.  Lee.  Seed  v. 
Bradford  contains  clear  expressions  of  Sir 
J.  Strangers  opinion,  tiiough  he  considered 
iiis  opinion  was  fortified  by  the  acquiescence 
of  the  parties.  There,  also,  the  husband 
did  not  know  of  the  wife's  rights  till  aiter- 
wards.  In  Chave  v.  Farrant  the  fother 
owed  150/.  to  his  three  children,  as  exe- 
cutor of  their  grand&ther ;  and  he  cove- 
nanted in  their  marriage  settlement  to  pay 
1,0002.  to  each  of  them.  Sfer  W.  Grant 
was  clear  that  the  law  was  setUed,  and  held 


it  a  satis&ction.  The  above  ^ases  bring 
the  doctrine  down  to  the  time  of  SSrW. 
Grant,  when  the  law  of  the  Court  was 
considered  as  settled,  and  it  was  clearly 
decided,  that  neither  the  expression  of 
natural  love  and  affection,  nor  the  igno- 
rance of  the  husband,  would  prevent  the 
operation  of  the  doctrine.  If  tiie  acts  and 
declarations  of  the  parties  are  to  be  taken 
into  account,  it  is  impossible  to  say  that 
they  do  not  confirm  the  conelttsion  to 
which,  without  those  acts,  I  should  have 
come  in  this  particular  case.  I  allude  to 
the  omission  of  the  parties  to  make  their 
claim  in  the  creditors'  suit)  and  the  corre- 
spondence. But  I  must  not  be  underatood 
to  intimate  an  opinion  that  the  expression 
of  natural  love  and  affection,  as  the  con- 
sideration for  giving  the  portion,  or  the  ex- 
pression of  any  other  consideration,  may  not 
in  any  case  be  entitled  to  weight.  In  the  case 
of  a  poition  of  the  exact  amount  c^  the 
parent's  debt,  the  expression  of  other  con- 
siderations might  possibly  be  material  in 
conjunction  with  other  circumstances,  for  it 
might  be  said  that  natural  love  and  affection 
are  not  motives  for  the  discharge  of  an  ob«- 
Hgation ;  but  that  reason  will  have  little 
weight  where  the  father  h&B  given  a  poition 
fitf  exceeding  the  amount  of  his  liaUllty. 
In  sudi  a  case  there  are  ample  materials  to 
sati^  natural  affection,  without  excluding 
the  presumption  that  he  intended  the  debt 
to  be  satisfied. 

But  another  point  was  relied  upon  by 
the  plaintiffs,  that  this  was  a  contract  or 
purchase  by  the  husband;  but  I  cannot 
comprehend  how  that  is  to  bear  on  tiie 
question.  If  the  advance  smpUeiter  yroxM 
discharge  the  father,  I  cannot  think  that 
the  advance  would  lose  its  operation,  be- 
cause the  father,  in  addition  to  the  advance, 
obtained  for  his  daughter  the  benefit  of  a 
settiement  by  her  husband.  I  should  have 
thought  that  the  argument  tended  the  other 
way.  From  the  observations  of  the  Viee 
Chancdlor  of  England,  in  fVharion  v.  Lord 
Durham  (3),  I  l^ink  it  clearly  appean 
that  he  was  of  the  same  opinkm,  for  he  saya^ 
that  where  the  husband,  in  conaderation  of 
his  wife's  portion,  settles  Ids  own  estate, 
tiiat  is  the  same  thing  as  if  the  lady's  for- 
tune was  settied.     I  know  of  no  case  to 

(S)  5  Sim.  SH,  815 ;  s.o.  2  Law  J.  Rep.  (n.s.) 
Chanc.  25. 
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aaactioii  that  part  of  the  plaintiffs'  argu* 
iqent* 

Then,  as  to  the  catea  that  were  cited 
for  the  defendant,  the  first  that  was  i«lied 
liipon  was  Prime  v.  Stebbing  (4).  In  Drewe 
y,  Bidgood^  Sir  J.  Leach  alludes  to  the 
expresdong  that  the  stook  was  purchased 
with  Charles  Bidgood's  own  money,  and 
that  the  settlement  was  m  consideration 
of  natural  love  and  affection ;  and  he  adds 
this :  ''  I  am,  therefbrsi  precluded  firom  pre- 
suming that  he  meant  by  this  gift  to  pay  i^ 
debt  due  from  his  fiiiher's  estate,  whatever 
the  probability  may  be  in  that  respect.'' 
SioeheH  v.  Sioeken  was  a  question,  whether 
claims  which  might  or  might  not,  as  matters 
of  account,  be  ripened  into  a  debt  were 
satisfied  by  a  l^aoy.  The  Vice  Chancellor 
of  England  thought  not.  The  Lord  Chan* 
cellor  thought  the  case  was  not  ripe  for  a 
decision  upon  that  point)  and  he  directed 
the  accounts  to  be  taken.  Neit)ier  that  nor 
any  other  case,  except  Wharton  v.  Loni 
Dwrham^  touches  the  present  case.  In  that 
case  John  Iiambton  was  seised  in  fee  of 
certain  estates,  under  the  will  of  his  brotheir 
William«  subject  to  a  term  of  1,000  yearSf 
vested  in  trustees.  In  the  marriage  sottle- 
ment  of  his  daughter  Mrs.  Wharton^  it  was 
declared  that  her  portion  should  be  15,0002., 
but  no  mention  wa3  therein  made  of  Uie  will 
of  John  Lambton,  the  &ther  of  the  lady. 
The  question  was  as  to  the  10,000Z.  only*  In 
the  aigument  in  Wharton  v.  Lord  Durham 
the  Solicitor  Greneral  stated,  that  the  1 5,000/i 
could  not  have  been  held  a  satis&ction  of 
the  5,000{.  unless  the  intention  had  been  so 
expressed.  But  the  reported  cases  negative 
the  necessity  of  any  such  expression,  and 
the  question  never  could  have  arisen  if  such 
bad  been  the  law,  because  the  question  al- 
-ways  is,  whether  satis^Eustion  is  not  to  be 
presumed.  The  Vice  Chancellor  did  not 
adopt  that  rule,  but  says  that  the  expression 
of  intention,  that  it  should  be  a  satisfactioii 
of  one  sum,  is  evidence  of  an  intention  to 
confine  it  to  that  one  sum«  From  what 
!Lord  Brougham  says  (5),  it  may  appear 
douhtfiil  whether  he  admitted  the  suggestion 
at  the  bar,  but  it  is  clear  that  he  diought 
the  eSeet  to  be  given  to  the  declaration  that 
the  portion  was  given  in  satisfaction  of  one 
sum  was  matter  for  consideration  only  ^  though 

(4)  2  Ves.  sen.  409. 

(5)  3  M^l.  &  K.  478. 


of  great  weight;  and  hQ  referred  to  Baugh 
V.  Read,  upon  which  case  it  is  sufficient  to  say 
that  that  case  was  fully  explained  by  Lord 
LyndhuTst  in  Lord  IXurham  v.  Wharton. 

But  it  is  unnecessary  to  push  on  this 
inquiry  iurther ;  for  here  there  is  no  deda- 
ladon  that  the  sum  advanced  by  the  &ther 
should  be  a  satis&ction  of  one  demand,  leav- 
ing the  other  untouched;  but  the  whole 
aigument  turns  upon  the  circumstance,  that 
the  consideration  of  natural  love  and  affec-« 
tion  is  mentioned  in  the  settlement.  The 
point  which  pressed  me  most  has  been  the 
expressions  attributed  to  Lord  Lyndhurst 
(6),  that  it  was  necessary,  as  far  as  related 
to  the  5,0001.,  that  the  provision  ^  to  satis- 
faction  should  in  terms  be  expressed,  but 
that  as  far  as  related  to  the  provision  by  the 
yriU,  it  was  not  necessary,  for  that  the  effect 
was  produced  by  the  operation  of  law.  If 
that  be  an  abstract  proposition,  it  is  pro* 
bable  that  no  payment  made  by  a  fiither  can 
be  a  satisfaction  of  a  d^bt  owing  from  him 
\q  his  children,  unless  he  so  expresses  it. 
I  should  follow  this  doctrine  without  be-» 
sitation  if  I  thought  it  was  intended  as  a 
general  rule,  but  if  that  doctrine  was  in-* 
tended  only  to  be  applicable  to  a  case  like 
that  before  the  Court,  in  which  the  estote 
belonging  to  J*  Lambton  was  charged,  with-> 
out  the  person  being  also  charged^  or  if  any 
other  circumstances  are  found  therein  as  the 
ground  for  that  dictum,  then  the  observa- 
tiou  becomes  of  no  weight  in  a  case  where 
those  circumstances  do  not  occur.  But  my 
observations  upon  it  are  these:  the  point 
ruled  by  Lord  Lyndhurst  did  not  aris^  in 
that  case  at  all ;  and  in  the  next  place,  no 
case  was  referred  to  during  the  argument  to 
shew,  that  that  was  the  law  of  the  Court } 
but  the  cases  all  decide  the  contrary,  becausei 
whether  the  decision  wa9»  as  in  Wood  v, 
Briani  and  Se^d  v.  Bradford^  in  favour  of 
satisfaction,  or  against  it,  the  Courte  all 
admit,  that  the  doctrine  of  satisfaction  is  to 
be  considered  in  a  case  of  payment.  What 
I  have  to  consider  is,  whether  I  am  bound 
to  follow  that  dictum,  which  I  cannot  be, 
except  by  imputing  to  Lord  Lyndhmrst,  in 
a  case  where  the  point  did  not  arisoi  an 
intention  to  overrule  all  the  cases  upon  the 
subject.  In  fact,  the  doctrine  of  satisfaction 
could  not  exist  if  such  was  the  law ;  it  is 
the  absence  of  expression  which  has  raised 

(6)  10  Bligh,  546. 
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the  question  in  all  the  cases.  I  feel  assured, 
therefore,  that  either  those  expressions  were 
inaccurately  attributed  to  Lord  Lyndhurst, 
or  that  he  did  not  mean  to  lay  down  any 
general  rule. 

Being  of  opinion,  that  the  cases  cited 
for  the  defendant  shew  a  case  of  satisfac- 
tion, and  that  the  cases  cited  for  the 
plaintiffs  do  not  displace  that  proposition, > 
I  am  fortunately  not  called  upon  to  shew 
how  the  evidence  is  receivable  under  the 
case  of  Wallace  v.  Pomfret :  there  Lord 
Eldon  protested  against  the  doctrine,  and 
yet  received  parol  evidence  to  explain  the 
meaning  of  the  words  of  an  instrument. 
In  Hall  V.  HiU(7\  Sir  E.  Sugden  took  an 
elaborate  review  of  all  the  cases  as  to 
evidence,  and  professed  himself  unable  to 
understand  how  the  evidence  was  receivable. 
Such  being,  in  my  opinion,  the  presumption 
of  law  in  tbis  case,  and  that  being  unopposed 
by  any  evidence  whatever,  the  presumption 
becomes  conclusive. 

•  The  next  point  is  the  claim  made  on 
behalf  of  Col.  Evelyn:  and  (excluding, 
for  the  present,  the  consideration,  whether 
the  claims  made  by  Mrs.  Plunkett  and 
Cunningham  are  distinct  from  each  other,) 
this  moiety  is  due  to  Mrs.  Plunkett  and 
Cunningham,  not  in  their  own  right,  but 
in  their  representative  character,  and  is 
subject  to  the  debts  of  Col.  Evelyn.  The 
doctrine  of  satis^iction  cannot  satisfy  Cun-> 
ningham's  claim ;  and  upon  principle  I  think 
I  must  consider  this  case  precisely  in  the 
same  way  as  if  Mrs.  Plunkett  were  not  one 
of  his  representatives,  but  as  if  a  stranger 
represented  his  estate.  Neither  Col.  Evelyn 
nor  his  representatives  were  parties  to  ihe 
Settlement,  nor  to  any  other  of  the  transac- 
tions ;  on  the  contrary,  it  appears  that  W, 
on  the  part  of  Cunningham,  insisted  that 
Col.  Evelyn's  property  should  not  be  set- 
tled ;  nor  can  I  find  any  principle  for  saying, 
that  the  advances,  on  behalf  of  Mrs.  Plun-* 
kett  affected  Col.  Evelyn's  share,  only  be- 
cause she  happened  to  be  one  of  his  repre- 
sentatives. 

The  next  point  is,  whether  I  should 
infer  a  gift,  on  the  part  of  Col.  Evelyn, 
by  the  sale  of  tlie  stock,  and  the  payment 
of  the  proceeds  to  L.  Evelyn ;  but  I  find 
nothing  in  the  evidence  to  conclude  in 
favour  of  a  gift,  in  respect  of  Col.  Evelyn's 
share,  without  inquiry ;  and  then  upon  the 
(7)  1  Dru.  &  War.  94. 


question,  whether  I  should  direct  such  an 
inquiry,  I  thought  it  right  to  look  into  the 
evidence  to  see  whether  I  should  do  that 
which  is  purely  a  matter  for  the  discretion 
of  the  Court ;  and  I  found  there  that  whids 
decided  me  against  granting  the  inquiry. 
I  think  the  claim  must  stand  as  respects 
Col.  Evelyn's  moiety,  and  must  fiul  as 
regards  the  plaintiff's  moiety  in  her  own 
right. 

Another  question  was,  whether  I  should 
direct  an  accoimt  of  the  personal  estate 
only,  or  of  the  real  estate  also.  The  exe- 
cutor, Lewis,  swears  that  there  are  no 
personal  assets.  The  question  is,  whether 
I  can  direct  an  inquiry  as  to  whom  the  real 
estate  belongs.  The  bill,  as  it  now  stands, 
states,  that  it  belongs  to  Mrs.  Plunkett, 
and  the  plaintiff  asks  to  have  die  debt  raised 
out  of  her  own  property.  It  occurred  to 
me  at  first,  that  it  might  be  competent  to 
me  to  retain  the  bill,  giving  the  parties  out 
of  possession  leave  to  bring  an  ejectment 
and  establish  their  title ;  and  then,  if  they 
should  succeed,  to  dismiss  the  bill  as  to  the 
real  estate ;  and  if  they  should  iaO,  they 
might  then  have  a  case  for  directing  an 
account  of  the  real  estate.  But  I  cannot 
find  any  case  where  the  Court  has  retained 
the  bill  for  the  purpose  of  enabling  the 
plaintiff  to  shew  that  he  has  no  title.  And 
as  the  plaintifBi  come  here,  and  tell  me,  that 
the  real  estate  is  theirs,  I  can  nuike  no  de-> 
cree  as  to  that  estate. 

Bill  dismissed,  with  costs,  as  iar  as  it 
sought  an  account  of  the  moiety  of  the  stock 
in  Mrs.  Plunkett's  own  right,  and  an  ac- 
count of  the  real  estates.  As  to  Col.  Eve- 
lyn's moiety,  an  account  was  directed  of 
the  personal  estate,  reserving  further  direc- 
tions and  costs. 


.  v.c.-) 

.26;    V 
18.     J 


EMFRINOHAM  9.  SHORT. 


WiGRAM,  V.C 

Feb.  23 
March 

Sequestration^^Pro  interessesuo-^Report 
m^Exceptions. 

In  November  1 889,  J,  S,  a  defendant,  w€ts 
ordered  to  pay  a  sum  of  money,  and,  on  de- 
fault, a  sequestration  issued  against  htm^ 
under  which  the  sequestrator  took  possession 
of  his  real  estates.  Between  the  dtUe  of  the 
order  for  payment  and  the  sequestration^ 
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J,  S,  had  iold  and  conveyed  his  estate  to 
W.  fV.  Sf  who  was  ousted  by  the  sequestra^ 
tor.  W.  W.  S»  then  applied  to  be  examined 
pro  mteresse  guo.  On  a  reference  to  the 
Master,  he  found  that  W.  W.  S,  as  ayainst 
J.  S,  was  absolutely  eniitled  to  the  property  ; 
but  he  left  the  finding  open  as  to  whether  the 
conveyance  was  fraudulent  as  ayainst  the 
plaintiff.  fV.  W»  S.  served  an  order  nisi  to 
confirm  that  report,  and  the  plaintiff  took 
exceptions.  The  evidence  not  being  satis* 
factory  as  to  the  payment  of  the  purchase^ 
money,  or  the  bona  fides  of  the  transaction, 
the  Court  directed  an  issue. 

Though  exceptions  will  not  lie  to  such  a 
report,  it  is  not  therefore  conclusive,  for  the 
Court,  at  the  hearing,  will  look  into  the  whole 
of  the  proceedings;  and,  if  the  case  is  clear, 
wiU  decide  at  once  in  the  claimant's  favour  ; 
if  not,  an  issue  or  other  proceedings  will  be 
directed  to  try  the  right. 

In  this  case  the  plaintiff  was  the  surviTing 
trustee  under  the  will  of  J.  Wilson,  the 
testator  in  the  cause;  and  the  defendant, 
James  Short,  was  the  husband  of  the  testa- 
tor's widow,  who  took  a  life  interest  in  the 
estates  given  by  the  will.  In  July  1830, 
an  injunction  issued  against  James  Short  to 
restrain  him  from  committing  waste.  In 
1889  furdier  waste  was  committed  in  plough- 
ing up  twelve  acres  of  meadow  land,  and  on 
the  25th  of  May  a  motion  was  made  to  com- 
mit J.  Short  and  W.  W.  Short,  his  son,  for 
breach  of  the  injunction ;  and  the  defen- 
dant then  undertook,  by  his  counsel,  to 
make  such  reparation  for  the  damage  done 
by  him  as  the  Master  should  award ;  and  an 
order  was  made  referring  it  to  the  Master  to 
ascertain  the  amount  of  damages,  and  that 
the  defendant,  James  Short,  should  make 
such  reparation  accordingly,  and  pay  to  the 
plaintiff  the  costs  of  the  application,  &c., 
to  be  taxed  by  the  Master.  On  the  9th  of 
November  1839,  the  Master  reported  the 
damages  at  150/.,  to  be  paid  by  the  defen- 
dant, James  Short,  into  the  bank,  to  the 
credit  of  the  cause,  and  taxed  the  costs  of 
the  application,  &c.  at  the  sum  of  48/.,  to  be 
paid  by  the  defendant,  James  Short,  to  the 
plaintiff.  An  order  was  made  for  the  pay- 
ment of  those  sums,  and  on  the  4th  of 
I>ecember  following  a  writ  of  execution 
issued.  A  motion  was  then  made  by  the 
defendant  to  discharge  that  order  for  irregu- 
larity, on  the  ground  that  the  report  had 


not  been  confirmed;  and  on  the  29th  of 
July  1840  it  was  decided,  after  some  litiga- 
tion, that  the  report  did  not  require  con- 
firmation. On  the  29th  of  April  1841  an 
order  was  made  for  a  sequestration  T  James 
Short  having  been  out  of  the  country).  On 
the  24th  of  May  the  writ  issued,  and  it  was 
executed  on  the  28th  by  the  sequestrator 
taking  possession  of  the  lands  and  of  the 
fanning  stock,  which  at  that  time  were  in 
the  possession  of  W.  W.  Short.  The  whole 
of  the  property  in  question  had  belonged  to 
James  Short,  but  by  deeds  of  lease  and  re- 
lease of  the  15th  and  16th  of  October  1839, 
the  lands,  and  by  deed  of  assignment  of  the 
same  date  the  stock  and  household  effects, 
were  conveyed  and  assigned  by  J.  Short  to 
W.  W.  Short  It  appeared  that  the  seques- 
trator took  possession  of  the  property  then 
in  the  hands  of  W.  W.  Short,  and  no  com- 
plaint was  made  by  W.  W.  Short  against  the 
sequestrator,  for  having  in  an  unlawful 
manner  taken  possession  of  the  property. 
On  the  14th  of  July  1841,  W.  W.  Short 
having  submitted  to  the  acts  of  the  seques- 
trator, did  not  apply  for  an  order  that  he 
might  be  restored  to  possession,  but  for  an 
order  to  go  in  before  the  Master  and  be 
examined  pro  interesse  suo.  In  December 
1841,  the  usual  order  was  made  for  the 
plaintiff  to  examine  witnesses  to  fidsify  the 
examination  of  W.  W.  Short,  and  on  the 
18th  of  April  1842  leave  was  given  to 
W.  W.  Short  to  examine  witnesses  in  sup<- 
port  of  his  own  case,  and  it  was  then  referred 
to  the  Master  to  certify  whether  W.  W.  Short 
had  any  and  what  interest  in  the  premises* 
In  December  1842  the  Master  made  his 
report,  by  which  he  certified  that,  so  &r  as 
respected  W.  W.  Short  and  James  Short, 
and  all  persons  claiming  under  him,  W.  W. 
Short  had,  by  virtue  of  the  conveyances  of 
October  1839,  acquired  an  absolute  estate 
and  interest  in  the  whole  of  the  said  pre- 
mises, from  the  date  of  the  said  deeds,  and 
the  possession  taken  thereunder,  subject 
only  to  such  questions  as  had  arisen  between 
W.  W.  Shortand  the  plaintiff,  or  between  the 
Court  and  the  plaintiff  and  W.  W.  Short,  by 
reason  of  the  sequestration  issued  at  the  suit 
of  the  plaintiff;  which  sequestration  did  not 
issue  tOl  eighteen  months  after  the  exe- 
cution of  the  said  conveyances ;  but  which 
questions  not  being  referred  to  him  (the 
Master),  and  involving  jurisdiction  in  mat- 
ters of  contempt,  he  considered  he  was  not 
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at  liberty  to  ezerdae  any  judgment  there- 
upon, and  therefore  he  stated  them  to  the 
Court.  W.  W.  Short  served  the  plaintiflf 
with  the  usual  order  nisi,  to  confirm  the 
report.  The  plaintiff  took  exceptions  to 
the  report^  which  were,  in  substance^  that 
the  Master  ought  to  have  certified  that  the 
deeds  of  October  18^,  executed  by  Jamea 
Short,  were  contrived  for  firaud,  and  to  de* 
feat  the  plaintiff  of  his  just  rights*  &e. ;  and 
that  W.  W..  Short  did  not  acquire  any 
interest  thereunder  in  the  sequestered  pre- 
mises, as  against  the  plaintiff. 

Mr.  RimtUy  and  Mr.  W.  M.  JameSy  for 
the  exceptions.— The  conveyances  to  W.  W. 
Short  were  vend  under  the  13  Elis.  o.  5, 
for  the  plaintiff  was  a  creditor  of  James  Short 
immediately  alter  the  order  of  the  25th.  of 
November  1839,  made  for  the  payment  of  the 
ISOLy  &c.  The  Court  will  now  look  into 
the  report  and  evidence,  and  try  the  quea« 
tion  of  right. 

Cooper  V.  ThonUofn,  1  Dick.  72. 

Bird  V.  LitOehaleSt  3  Swanst.  299,  n, 

1  Dan.  Ch.  Pr.  644. 
Mr.  J.  Rmsell  and  Mr.  Rolt^  for  W.  W, 
Short — No  exceptions  will  lie  to  the  Mas- 
ter's report- 
Cooper  V.  Thornton. 

Hamlyn  v.  Leo,  1  Dick.  94. 

Copeland  v.  Mope,  2  Ball  &  Beat.  66. 
But  to  sustiun  the  plaintiff's  case,  under 
the  13  Eliz.  c.  5,  he  must  prove  that  the 
purchaser  was  cognizant  of  the  fraud:— 

fVoraeley  v.  De  Mattos,  1  Bunr.  467. 

Rose  V.  Haycochy  1  Ad.  &  £1.  460,  n. ; 
s.  c.  5  Law  J.  Rep.  K.B.  210. 
The  order  for  the  payment  of  this  sum 
merely  constituteda  personal  demand  against 
James  Short,  and  (M  not  affect  the  lands 
tiU  sequestration  issued — 

CrofU  V.  Oldfield,  3  Swanst.  278,  n. 

Johnson  v.  ChippindaUf  2  Sim.  55. 

Wilson  V.  Meieatfe,  1  Beav.  263  ;  s.  c. 
8  Law  J.  Rep.  (n.s.)  Chanc.  331. 
The  Court  cannot  decide  against  W.  W. 
Short  upon  this  report,  but  will  leave  the 
plaintiff  to  file  his  bill  or  try  the  case  at 
law. 

Mr.  RomiUy,  in  reply. — It  is  impos- 
sible to  say,  that  if  the  Master  had  reported 
against  W.  W.  Short's  claim,  he  would  have 
been  concluded  by  it;  so  neither  is  the 
Master's  report  conclusive  against  the  plain* 
tiff.     If  the  facts  are  suflSciently  clear,  the 


Court  will  act  upon  them  at  once ;  if  not,  H 
will  direct  an  issue* 

March  18. — ^Wioram,  V.C. — ^In  this  case, 
the  Master,  by  his  repeat,  dated  in  Decem- 
ber 1842,  found  that  certain  oonveyaocet 
which  were  executed  by  the  defendant 
James  Short,  were  binding  as  between  him 
and  W.  W.  Short ;  but  t^t  finding  keepa 
open  the  validity  of  the  deeds,  as  between 
the  plaintiff  and  W,  W.  Short.  Excep- 
tions were  taken  to  this  report,  some  of 
which  were  of  a  technical  nature  ;  but 
the  main  question  waa  as  to  the  conclu- 
sion to  which  the  Master  had  come.  For 
W.  W.  Short  it  was  objected,  that  it 
was  irregular  to  except  to  a  report  of  this 
kind,  and  Hamlyn  v.  Lee  waa  cited ;  bnt 
this  is  quite  dear,  that  if  exceptions  are 
irregular,  it  can  only  be  on  the  ground  that 
they  are  unnecessary ;  that  the  Court,  a^ 
the  instance  of  either  party,  will  look  into 
the  evidence  without  exceptions*  It  could 
not  be  seriously  aigoed,  that  if  the  Maatei 
had  found  W.  W.  Short  not  entitled,  the 
Court  would  have  held  him  concluded  by. 
that  finding;  but  it  becomes nnnecesaary  to 
consider  it  as  to  the  mere  fcnrm,  because 
.  W.  W.  Short  has  served  the  order  mi  to 
confirm  the  report ;  and  wherever  the  order 
nisi  is  served,  there  the  party  baa  a  right  to 
except ;  and  upon  that  part  of  the  case  I 
give  no  costs  to  either  party.  I  observe 
only,  that  it  appears  by  the  regiatrar's  book, 
that  the  report  of  Hamlin  v.  Lee  is  very 
inaccurate. 

The  first  question  then  is,  how,  or  whe- 
ther at  all,  I  can  try  the  rights  of  W. 
W.  Short  upon  these  proceedings,  and  I 
have  hesitated  much  upon  this  part  of  the 
case,  never  having  had  occasion  to  consider 
the  practice  before.  Upon  looking  into  the 
authorities  collected  in  3  Swanst.  290,  n.,  and 
in  1  DanieWs  Chanc.  Prac.  644,  etseq.,  and 
referring  to  other  cases,  Jngel  v.  Smith  (1), 
Brooks  V.  Greaihed^i),  Copeland  v.  Mape^ 
and  Wilson  v.  Metcalfe,  it  is  perfectiy  clear 
that  the  Court  exercises  a  discretion.  Where 
the  case  is  quite  clear,  the  Court  in  many  cases 
has  decided  wiUiout  sending  it  to  the  Mas- 
ter ;  in  some  cases  it  has  ordered  the  parties 
to  bring  an  ejectment ;  in  other  cases,  where 
the  sequestrator  has  found  a  person  in  pos- 
session of  the  property,  the  Court  has  ordered 

(1)  9Ves.S35. 

(2)  IJm.  &  Wftlk.  1700 
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a  writ  of  assistance  to  issue,  unless  the  party 
will  come  in  and  be  examined  ^o  inier€»se 
'Suo ;  if  the  Court  could  not  do  that,  a  se- 
questration would  be  a  mere  form.  I  am 
quite  clear  that  the  Court  has  jurisdiction 
to  try  the  question ;  bat  my  only  doubt  is, 
what  ought  to  be  done  to  try  the  question, 
and  what  oug^t  to  be  done  in  the  meantune 
till  the  quesdott  is  tried. 

Upon  the  evidence,  which  is  extremely 
meagre,  the  question  is  this,  whether  the 
transaction  was  a  bond  fide  sale,  or  an 
artifice  to  withdraw  the  property  from  the 
jurisdiction  of  the  Court     W.  W.  Short 
completed  his  alleged  purchase  in  August 
1839.     His  statement  is,  that  he  befieves 
Ids  fiither  sold  the  property  to  enable  him 
to  prosecute  the  proceedings^  and  reverse 
the  order  of  November  1889,  for  the  pay- 
ment of  the  money;  and  that  shews  the 
dose  connexion  there  was  between  the  sale 
of  the  property  and  the  proceedings  in  this 
Court.     In  October  1839,  the  conveyances 
were  executed,  and  no  abstract  of  title  was 
produced.     W.  W.  Short  does  not  say  that 
his  father  had  any  other  property.     The 
total  purchase-money  was  560Z. ;  nothing 
was  paid  at  the  time,  but  W.  W.  Short  gave 
hu  pcomissory  note  for  the  amount  of  the 
IMtrehase-money.     The  father  then  went  to 
London,  and  lived  in  the  Borough.     Tiie 
account  given  by  W.  W.  Short  is,  that  in 
Deeenber  1889,   8001.  was  sent  by  him 
to  his  fiither;   in  the  January  following, 
2O0J. ;  in  March,  100/.;  and  in  October, 
60L  was  paid  in  cash.    With  respect  to  the 
fnymeat  of  these  sums,  the  evidence  is  ex- 
eremely  loose.    It  is  shewn«  tbit  W.  W. 
Short  had  no  property  but  this ;  that  the 
£ttin  was  ill  stocked,  and  that  he  was  a  per- 
•on  who  had  no  means  of  paying  fi>r  the 
property.     la  point  of  fiict,  no  aooount  is 
given  how  W.  W.  Short  came  by  the  money. 
It  is  quite  clear  that  there  is  case  enough  to 
try 9  and  it  appears  to  me,  that  the  only  way 
of  trying  it  is  by  directing  an  issue ;  and  the 
proper  issues  to  be  tried  would  be,  ^rst, 
wliether  the  consideration  for  the  purchase 
was  ever  paid,  with  liberty  to  the  Judge  to 
indorse  special  matter  on  the  postea;— -and 
secondly,  supposing  the  consideration  was 
paid,  whether  the  conveyance  was  executed 
to  W.  W.  Short,  in  the  wofds  of  the  statute, 
f€^r  the  purpose  of  hindering,  delaying,  or 
defeating  the  plaintiff  from  recovering  his 
money  under  the  decree. 


Mwoh  6.  }     ^^^^^^  '•  RUMBOLT. 

27th  Order  qflSil. 

Where  a  defendafUy  after  heimg  eerted 
erith  a  copy  of  the  6itt,  entennn  appearance 
wider  the  27/A  Order  of  1841,  requiring  to 
he  served  with  notice  of  all  proeeedinfe  in  ihi 
eavee^  it  ie  not  euffieient  to  serve  a  notice 
thai  the  cause  has  been  set  down,  when  it 
is  in  the  paper  for  hearing,  bui  reasonable 
notioe  wust  be  given,  such  as  a  party  is  en^ 
titled  to,  when  served  with  subpeena  to  hea^ 
judgment. 


One  of  the  deHendants  in  das  cause  was 
served  with  a  copy  of  the  bill,  and  entered  an 
appearance  under  the  2tih  Order  of  1841  (1 ), 
requiring  to  be  served  with  all  the  proceed- 
ings in  the  cause.  The  plaintiff,  however, 
neglected  to  serve  him  with  notice  of  the 
cause  being  set  down  until  it  was  in  the 
paper  for  hearings  and  a  question  was  raised, 
whether  this  was  sufficient  service  under  the 
Ofder;  it  was  submitted  that,  at  any  rate, 
the  defendant  was  entided  to  have  the  same 
notice  as  if  he  had  been  served  with  subpoena 
to  hear  judgment 

Mr.  Gardner,  for  the  plaintiff,  and  Mr. 
Metcalfe,  for  the  defendant. 

The  Vice  Cbakcbllor.-— The  question 
is,  whether  the  defendant  has  had  all  that 
he  is  entitled  to  under  the  27th  Order;  that 
Order  is  silent  as  to  the  time  at  which  he  is 
to  receive  notice^  but  it  seems  to  me  that  it 
would  be  a  reasonable  construction  to  say, 
he  should  have  the  same  time  as  he  would 
have  been  entitied  to,  if  he  had  been  a  party 
subposnaed  to  hear  judgment.  A  party  might 
have  a  case  that  required  time  to  get  up, 
and  he  certainly  would  not  have  a  fair 
opportunity  to  do  so,  if  he  were  not  served 
with  notice  until  Ae  cause  was  in  the  pi^er. . 


ABKWRIGHT  V,  ORTLE8. 


v.c.    > 

March  25./ 

Injunction — Notice  required. 

Where  a  transfer  is  about  to  be  made  of 
stock  to  wrong  persons  through  mistake,  the 
Court  will  not  grant  an  injunction  ex  parte, 
against  the  defendants,  to  restrain  the  trans- 
fer, unless  the  plaintiff  swears  that  hebelievei 

(1)  OrcLCim.172;  lOLair  J.Rep.(N.B.)ChaQo. 
41S. 
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the  defendant  wiU  avail  himself  of  the  error  ^ 
and  will  refuse  to  make  a  re-transfer, 

Mr.  Cooper  moved  ex  parte^  on  behalf  of 
the  plaintiffs,  who  were  the  executors  of 
the  late  Mr.  Arkwright,  for  an  injunction 
to  restrain  the  transfer  into  the  names  of 
the  defendants  of  a  sum  of  about  20,000/. 
consols,  which  was  about  to  be  made  to 
them,  under  a  misapprehension  that  they 
were  the  proper  trustees  of  the  fund. 

The  Vice  Chancellor  said,  the  only  ques- 
tion was,  whether  such  an  order  could  be 
made  ex  parte^  and  asked  whether  the  plain- 
tiffs would  swear  that  there  was  any  appre- 
hension the  defendants  would  refuse  to  make 
a  re-transfer  of  the  fund  when  called  upon*. 

Mr,  Cooper  thought  the  plaintiffs  would 
not  make  such  an  affidavit. 

The  Vice  Chancellor  said,  if  that  were 
60,  he  could  not  make  the  order  ex  parte. 
He  remembered  a  case  o£  the  sort  in  the 
time  of  Sir  Anthony  Hart,  who  held,  that 
notice  of  such  a  motion  ought  to  be  given 
to  the  defendants,  unless  the  plaintiffs  were 
ready  to  swear  that  the  defendants  intended 
to  avail  themselves  of  the  error  by  selling 
out  the  stock.  The  proper  way  would  be, 
for  the  motion  to  stand  over,  that  notice 
might  be  given  to  the  defendants,  who 
would,  no  doubt,  do  what  was  right. 


ANONYMOUS, 


M.R.     \ 
Feb.  26.   f 

Creditors^  Suit — Preliminary  Inquiries, 

Mr.  Turner  having  on  a  former  day 
moved,  in  a  creditors*  suit,  for  certain  pre- 
liminary inquiries  to  be  directed  to  the 
Master,  under  the  5  th  Order  of  the  9th  of 
May  1839(1),  a  question  arose,  whether 
there  could  be  properly  embodied  in  the 
order,  a  direction  that  the  creditors  not 
coming  in  before  the  Master  should  be  de- 
barred the  benefit  of  the  decree. 

The  Master  of  the  Rolls  now  stated  his 
opinion,  that  such  a  direction  might  be  made. 

(1)  Ord.  Can.  136;  8  Law  J.  Rep.  (n.s.)  Chano. 
278. 


} 


DAVIS  V,  BARRETT. 


M.R. 
March  12 

Mortgagee  —  Consignee  —  Manager  and 
Receiver, 

A  defendant^  a  mortgagee^  in  the  absence 
of  any  direct  authority  to  he  found  in  the 
bookSf  was  appointed  the  consignee^  mana' 
ger^  and  receiver  of  the  mortgaged  estates. 

The  Master  of  the  Rolls,  in  this  case, 
under  the  circumstances,  and  after  consider- 
ation, appointed  a  defendant  the  consignee, 
manager,  and  receiver  of  certain  West  Indian 
estates,  in  mortgage  to  him,  without  requir- 
ing him  to  give  the  usual  security.  No 
direct  authority  could  be  produced  in  £Eivour 
of  the  application. 

Mr,  Burge^  in  support  of  the  application. 

Mr,  Kindersley^  contra. 


CANNING  V,  bell. 


M.R.     \ 
March  18./ 

Petition — Costs, 

Where  a  petition  was  presented  to  the 
Courts  of  vexatious  lengthy  the  Court  directed 
the  Master^  in  taxing  the  costs,  to  have  re- 
gard  to  the  length  of  the  petition. 

A  long  petition,  extending  over  twenty- 
six  brief  sheets,  had  been  presented  to  the 
Court  by  a  solicitor,  praying  an  inquiry  be- 
fore the  Master  as  to  certain  costs,  chaiges, 
and  expenses  which  he  claimed  to  be  due  to 
him,  in  respect  of  business  done  by  him  in 
the  cause. 

Mr.  Turner  and  Mr.  Hardy,  in  opposi- 
tion to  the  petition,  submitted,  that  the 
same  was  vexatiously  long,  and  the  whole 
costs  arising  therefrom  ought  not  to  be 
allowed  the  petitioner. 

Mr,  Kindersley,  in  support  of  the  petition. 

The  Master  of  the  Rolls  ordered  the 
Master,  in  considering  the  petition,  to  allow 
only  so  much  costs  in  respect  thereof  fis, 
having  regard  to  the  case,  he  should  think 
proper  to  give. 


Nott, — ^Th«  case  of  Foley  v.  Hill,  reported  ante,  p.  182,  was  an  appeal  from  the  Vice  Chaocellor  of 
England,  and  not  from  the  Vice  Chancellor  Knight  Bruce,  as  stated  in  the  report. 

END  OF  HILARY  TERM,  1844. 
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ORDER 

OF  THE  RIGHT  HONOURABLE  THE  MASTER  OF  THE  ROLLS, 

rOR  THE 

EXAMINATION  OF  PERSONS  APPLYING  TO  BE  ADMITTED  AS  SOLICITORS. 

January  13,  1844. 


Whibbab  by  Metion  17  of  the  Btotnte  6  &  7  Vict 
c  73,  it  was  enacted,  "That  it  shall  be  lawful  for 
the  Master  of  the  RoHs,  and  he  was  thereby  autho- 
rised and  required,  before  he  should  admit  any 
person  to  be  a  solicitor,  to  examine  and  inquire,  by 
such  ways  and  means  as  he  should  think  proper, 
touching  the  fitness  and  capacity  of  such  person  to 
act  as  a  solicitor,  and  for  that  purpose  ftrom  time  to 
time  to  appoint  such  persons  as  examiners,  and  to 
make  such  orders  and  regulations  for  conducting 
such  examination  as  he  should  think  proper ;  and 
if  the  Master  of  the  Rolls  should,  by  such  examina- 
tion, or  by  the  certificate  of  such  examiners,  be 
satisfied  that  such  person  was  duly  qualified  to  be 
admitted  to  act  as  a  solicitor,  then,  and  not  other- 
wise, the  Master  of  the  Rolls  should,  and  he  was 
thereby  authorised  to  administer,  or  cause  to  be 
administered,  to  such  person  the  oath  thereinafter 
directed  to  be  taken  by  solicitors,  in  addition  to  the 
oath  of  allegiance ;  and,  after  such  oaths  taken,  to 
cause  him  to  be  admitted  a  solicitor  in  the  Court  of 
Chancery,  and  his  name  to  beinrolled  as  a  solicitor 
in  such  court:" 

And  whereas,  in  order  to  carry  the  said  statute 
into  effect,  so  far  as  relates  to  the  admission  of  soli- 
citors in  the  High  Court  of  Chancery  in  England, 
it  is  expedient  Uiat  provision  be  made  for  securing 
an  effectual  examination  and  inquiry  touching  the 
fitness  and  capacity  of  persons  applying  to  act  as 
solicitors  in  such  court : 

It  is  Obdeked,  by  the  Right  Hon.  the  Master 
of  the  Rolls,  that  no  person  who  shall  not  have 
previously  been  admitted  an  attorney  of  the  Court 
of  Queen's  Bench,  Common  Pleas,  and  Exchequer, 
or  one  of  them,  shall  hereafter  be  admitted  to  take 
the  oath  by  the  said  statute  appointed  to  be  taken  by 
pemons  api^ying  to  act  as  solicitors  in  Her  Ma^ 
jesty's  High  Court  of  Chancery  in  England,  except 
upon  production  of  a  certificate  in  writing  to  the 
purport  or  effect  hereinafter  mentioned. 

And  it  is  ftuther  Ordered,  that  every  person  who 
has  not  previously  been  admitted  an  attorney  as 
afineaaid  shall,  before  he  be  admitted  to  take  the 
oath  required  to  be  taken  by  persons  applying  to  be 
admitted  as  solicitors  as  aforesaid,  undergo  an  ex- 
amination touching  his  fitness  and  capacity  to  act 
as  a  solicitor  of  the  said  Court  of  Chancery ;  and 
Oat  twelve  solicitors  of  the  same  Court,  to  be  ap- 
pointed by  ihe  Master  of  the  Rolls  in  each  year, 
shall  be  examiners,  for  the  purpose  of  examining 
New  Sbries,  XIII — Chanc. 


and  inquiring  touching  the  fitness  and  capacity  of 
every  such  appKcant  for  admission  as  a  solicitor ; 
and  that  any  five  of  the  said  examiners  shall  be 
competent  to  conduct  the  examination  of  such  ap- 
plicant ;  and  that  if  the  said  examiners,  or  the  major 
part  of  them,  shall  be  satisfied  of  the  fitness  and 
capacity  of  the  applicant  to  act  as  a  solicitor,  then 
the  said  examiners,  or  the  major  part  of  the  said 
examiners,  shall  give  him  a  certificate  under  their 
hands,  testifying  such  fitness  and  capacity;  and 
such  certificate  shall  be  in  force  until  the  end  of  the 
teem  next  but  one  following  the  date  thereof,  and 
no  longer,  unless  the  time  shall  be  specially  ex- 
tended by  order  of  the  Master  of  the  Rolls. 

And  it  is  further  Ordered,  that  the  examiners  so 
to  be  appointed,  shall  conduct  the  said  examination 
under  the  regulations  to  be  first  submitted  to  and 
approved  by  the  Master  of  the  Rolls. 

And  it  is  further  Ordered,  that  in  case  any  person 
shall  be  dissatisfied  with  the  refusal  of  the  said 
examiners  to  grant  such  certificate,  he  shall  be  at 
liberty  to  apply  for  admission  by  petition  in  writine 
to  the  Master  of  the  Rolls,  upon  which  no  fbe  shaU 
be  received,  and  which  petition  shall  be  heard  by 
the  Master  of  the  Rolls,  at  such  time  as  he  shall 
appoint,  and  the  Master  of  the  Rolls  shall,  upon 
hearing  thereof,  make  such  order  as  to  him  shall 
seem  meet 

And  it  is  further  Ordered,  that  such  examination 
as  aforesaid  shall  be  held  in  the  haU  or  building  of 
the  Incorporated  Law  Society  of  the  United  King- 
dom in  Chanoery-lane,  on  such  day  or  days  aa  the 
said  examiners  shall  appoint ;  and  that  any  person 
not  previouslv  admitted  an  attorney  of  the  Courts  of 
law  aforesaid,  or  one  of  them,  and  desirous  of 
being  admitted  a  solicitor  of  the  said  Court  of 
Chancery,  shall,  six  days  at  least  before  the  com- 
mencement of  the  term  next  preceding  the  term,  in 
or  as  of  which  he  shall  propose  to  1m  admitted  a 
solicitor, '  as  aforesaid,  cause  to  be  delivered  at  the 
Secretary's  Office  in  the  Rolls- yard,  and  at  the  HaU 
of  the  said  Incorporated  Law  Society,  a  notice  in  writ- 
ing signed  by  himself,  containing  a  statement  of  his 
then  place  of  abode,  and  the  name  or  names  and 
place  or  places  of  abode  of  the  person  or  persons 
with  whom  he  has  served  as  an  articled  clerk  during 
the  continuance  of  his  articles  of  clerkship,  and 
containing,  in  addition  thereto,  a  stotement  of  his 
place  or  places  of  abode  and  service,  for  the  last 
preceding  twelve  months ;  and  the  Under-  Secretory 
2B 


Digitized  by 


Google 


306 


ORDERS  IN  CHANCERY. 


of  the  Master  of  the  Rolls  shall  reduce  all  such 
notices  into  an  alphabetical  list  under  convenient 
heads,  and  shall,  on  or  before  the  first  day  of  the 
said  preceding  term,  affix  such  list  on  some  con- 
spicuous place  within,  and  on  the  outside  of,  the 
Secretary's  Office  in  the  Rolls-yard,  the  Public 
Office,  the  Registrar's  Office,  and  the  Office  of  the 
Clerks  of  Records  and  Writs ;  and  the  said  Under- 
Secretary  shall  also,  at  the  time  aforesaid,  furnish 
the  Secretary  of  the  Incorporated  Law  Society  of 
the  United  Kingdom  with  a  copy  or  copies  of  the 
said  list 

And  whereas,  by  section  25  of  the  said  statute,  it 
was  enacted,  "  That  if  any  solicitor  shall  neglect  to 

Srocure  an  annual  stamped  certificate  authorizing 
im  to  practise  as  such  within  the  time  by  law  ap- 
pointed for  that  purpose,  then  and  in  such  case  the 
registrar  of  attorneys  and  solicitors  shall  not  after- 
wards grant  a  certificate  to  such  solicitor  without 
the  order  of  the  Master  of  the  Rolls  to  issue  such 
certificate :" 

And  whereas  it  is  expedient,  that,  upon  the  ap- 
plication of  a  solicitor  so  having  neglected  to  pro- 
cure an  annual  stamped  certificate,  the  Master  of 
the  Rolls  should  have  means  of  inquiring  as  to  the 


circumstances  under  which  he  discontinued  to 
practise,  and  as  to  his  conduct  and  employment 
during  the  time  of  such  discontinuance : 

It  18  therefore  further  Ordered,  that  the  petition 
for  such  order,  and  the  affidavit  in  support  thereof, 
shall  contain,  in  addition  to  the  particulars  now 
required,  a  statement  of  the  place  or  places  of  abode, 
and  of  the  occupation  of  the  party  applying  during 
the  last  preceding  year,  and  shall  be  left  six  days 
at  least  previous  to  the  first  day  of  term ;  and  that 
the  party  applying  shall  at  the  same  time  enter  or 
cause  to  be  entered  in  a  book  to  be  kept  for  that 
purpose  by  the  Under-Secretary  of  the  Master  of 
the  Rolls,  his  name  and  place  or  places  of  abode 
for  the  last  preceding  twelve  months. 

And  it  is  Ordered,  that  the  order  for  the  grant- 
ing the  certificate  to  any  person  so  applying  shall 
not  be  drawn  up  till  the  day  after  the  term  previous 
to  which  such  petition  and  affidavit  shall  have  been 
left  with  the  Secretary  of  the  Master  of  the  Rolls, 
unless  the  Master  <^  the  Rolls  shall  otherwise 
order. 

And  it  is  Ordered,  that  the  foregoing  Orders  be 
entered  with  the  registrar  of  the  Court  of  Chan- 
cery. 

LANGDALE,  M.R. 


REGULATIONS 


Approved  by  the  Right  Honourable  the  Master  of  the  Rolls,  on  the  1 5th  Day  of  January 
1844, /or  the  Examination  of  Persons  applying  to  be  admitted  as  Solicitors  of  the  High 
Court  of  Chancery ,  pursuant  to  the  Order  of  the  Master  of  the  Rolls,  made  on  the  ISth 
Day  of  January  1844. 


Wh£R£A8  by  an  Order  of  the  Right  Hon.  the 
Master  of  the  Rolls,  made  on  the  13th  day  of  Janu- 
ary 1844,  it  was  ordered,  that  no  person  who  should 
not  have  been  previously  admitted  an  attorney 
of  the  Court  of  Queen's  Bench,  Common  Pleas, 
and  Exchequer,  or  one  of  them,  should  thereafter  be 
admitted  to  take  the  oath  by  the  statute  of  the  6  &  7 
Vict  c  78.  appointed  to  be  taken  by  persons  applying 
to  act  as  solicitors  in  Her  Majesty's  High  Court  of 
Chancery  in  England,  except  upon  pioduction  of 
a  certificate  in  writing  to  the  purport  or  effect  there- 
inafter mentioned ;  and  it  was  further  ordered,  that 
every  person  who  had  not  previously  been  adxnitted 
an  attorney  as  aforesaid  should,  before  he  be  ad- 
mitted to  take  the  oath  required  to  be  taken  by 
persons  applying  to  be  admitted  as  solicitors  afore- 
said, undergo  an  examination  touching  his  fitness 
and  capacity  to  act  as  a  solicitor  of  the  said  Court 
of  Chancery ;  and  that  twelve  solicitors  of  the  same 
court,  to  be  appointed  by  the  Master  of  the  Rolls  in 
each  ^ear,  should  be  examiners,  for  the  purpose  of 
examining  and  inquiring,  touching  the  fitness  and 
capacity  of  every  such  applicant  for  admission  as  a 
solicitor ;  and  that  any  five  of  the  said  examiners 


should  be  competent  to  conduct  the  examination  of 
such  applicant ;  and  that  if  the  said  examiners,  or 
the  major  part  of  the  said  examiners,  should  be 
satisfied  of  the  fitness  and  capacity  of  the  applicant 
to  act  as  a  solicitor,  then  the  said  examiners,  or  the 
major  part  of  them,  should  give  him  a  certificate 
under  their  hands  testif^g  such  his  fitness  and 
capacity,  and  such  certificate  should  be  in  force 
until  the  end  of  the  term  next  but  one  following  the 
date  thereof  and  no  longer,  unless  the  time  should 
be  specially  extended  by  order  of  the  Master  of 
the  Rolls;  and  it  was  further  ordered,  that  the 
examiners  so  to  be  appointed  should  conduct  the 
said  examination  under  regulations  to  be  first  sub- 
mitted to  and  approved  by  the  Master  of  the  Rolls: 

Now,  in  pursuance  of  the  said  Order,  the  follow, 
ing  regulations  touching  the  examination  thereby 
required  have  been  submitted  to  and  approved  by 
the  Right  Honourable  the  Master  of  the  Rolls : — 

I.  That  eveiT  person  applying  to  be  admitted  a 
solicitor  of  the  High  Court  of  Chancery,  pursuant  to 
the  said  Orders,  shall  within  the  first  seven  days 
of  the  term  in  or  as  of  which  he  is  desirous  of  being 
admitted,  leave  or  cause  to  be  left  with  the  Secretary 
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of  the  Incorporated  Law  Society,  at  the  hall  of  the 
said  society  in  Chancery  Lane,  for  the  inspection 
and  consideration  of  the  examiners,  his  articles  of 
clerkship  duly  stamped,  and  also  any  assignment 
which  may  have  heen  made  thereof,  together  with 
answers  in  writing  to  the  several  questions  hereunto 
annexed,  signed  hy  the  applicant 

II.  That  in  case  the  applicant  shall  shew  suffi- 
cient cause  to  the  satisfaction  of  the  examiners,  or 
the  major  part  of  them,  why  the  first  regulation 
cannot  be  fully  complied  with,  it  shall  he  in  the 
power  of  the  said  examiners,  or  the  major  part  of 
them,  to  dispense  with  any  part  of  the  first  regula- 
tion that  they  may  think  fit  and  reasonable. 

III.  That  every  person  applying  for  ^dmissioa 
shall  also,  if  required,  sign,  and  leave  or  cause  to 
be  left,  with  the  secretary  of  the  said  society  for  the 
inspection  and  consideration  of  the  examiners, 
answers  in  writing  to  such  other  written  or  printed 
questions  as  shall  be  proposed  by  the  said  examiners, 
touching  his  said  service  and  conduct.  And  more- 
over, that  every  person  applying  for  admission  shall, 
if  required,  procure  the  attorney  or  attomies,  soli- 
citor or  solicitors,  with  whom  he  shall  have  served 
his  clerkship  as  aforesaid,  to  answer,  either  per- 
sonally or  in  writing,  to  the  questions  hereunto 
annexed,  and  also  to  any  other  questions  touching 
the  service  or  conduct  of  the  applicant,  unless  it 
shall  appear  to  the  satisfaction  of  the  said  examiners, 
or  the  mi^or  part  of  them,  that  he  is  unable  to  pro- 


cure the  said  attorney  or  attomies,  solicitor  or  soli- 
citors, to  attend  or  answer  any  such  questions  as 
aforesaid. 

lY.  That  every  person  so  applying  shall  also 
attend  the  said  examiners  at  the  hall  or  building 
of  the  Incorporated  Law  Society  of  the  United 
Kingdom,  in  Chancery  Lane,  at  such  time  or  times 
as  shall  be  duly  appointed  for  that  purpose,  and 
shall  answer  such  questions  as  the  said  examiners 
shall  then  and  there  put  to  him  by  written  or  printed 
papers,  touching  as  well  the  matters  hereinbefore 
mentioned,  as  ako  touching  his  fitness  and  capacity 
to  act  as  a  solicitor. 

V.  That  upon  compliance  with  the  aforesaid 
regulations,  and  if  the  examiners  present  at  and 
conducting  the  said  examination,  or  the  m^or  part 
of  the  said  examiners,  shall  be  satisfied  as  to  the 
fitness  and  capacity  of  the  person  so  applying  to  act 
as  a  solicitor,  the  said  examiners,  or  ^e  major  part 
of  them,  shall  sign  a  certificate  in  the  following 
form: — 

**  We  do  hereby  certify  that  A.  B.  hath  been  exa- 
mined by  us,  the  undersigned  examiners,  as  required 
by  the  order  and  regulations  made  and  approved 
of  by  the  Right  Honourable  the  Master  of  the  Rolls 
on  the  13th  day  of  January  1844.  And  we,  the 
undersigned  examiners,  do  testify  that  the  said  A.  B. 
is  fit  and  capable  to  act  as  a  solicitor  of  the  High 
Court  of  Chancery." 

LANGDALE,  M.R. 


QUESTIONS  AS  TO  DUE  SERVICE 
To  be  answered  by  the  Clerk. 


I. — ^What  was  your  age  on  the  day  of  the  date  of 
your  articles? 

II. — Have  you  served  the  whole  term  of  your 
articles  at  the  office  where  the  attorney  or  attor- 
niea,  solicitor  or  solicitors,  to  whom  you  were 
articled  or  assigned  carried  on  his  or  their  busi- 
ness ?     And  if  not,  state  the  reason. 

III. — Have  you  at  any  time  during  the  term  of 
your  articles  been  absent  without  the  permission  of 
the  attorney  or  attomies,  solicitor  or  solicitors,  to 
whom  you  were  articled  or  assigned  ?  And  if  so,  state 
the  length  and  occasions  of  such  absence. 


IV. — Have  you  during  the  period  of  your  articles 
been  engaged  or  concerned  in  any  profession,  busi- 
ness, or  employment  other  than  your  professional 
employment  as  clerk  to  the  attorney  or  attomies, 
solicitor  or  solicitors,  to  whom  you  were  articled  or 
assigned  ? 

V. — Have  you  since  the  expiration  of  your 
articles  been  engaged  or  concerned,  and  for  how 
long  time,  in  any  and  what  profession,  trade,  busi- 
ness, or  employment  other  than  the  profession  of 
an  attorney  or  solicitor? 


QUESTIONS  AS  TO  DUE  SERVICE 

To  be  answered  by  the  Attorney  or  Solicitor^  Agent,  Barrister,  or  Special  Pleader  with 
whom  you  may  have  served  any  part  of  your  time  under  your  Articles, 


I. — Has  A.  B.  served  the  whole  term  of  his 
articles  at  the  office  where  you  carry  on  your  busi- 
ness ?  And  if  not,  state  the  reason. 

II. — Has  the  said  A.  B.  at  any  time  during  the 


term  of  his  articles  been  absent  without  your  per- 
mission ?  And  if  so,  state  the  length  and  occasions 
of  such  absence. 

III. — Has  the  said  A.  B.  during  the  period  of 
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his  articles  been  engaged  or  concerned  in  any 
profession,  business,  or  employment  other  than 
his  professional  employment  as  your  articled 
clerk? 

lY. — Has  the  said  A.  B.  during  the  whole  term 
of  his  clerkship,  with  the  exceptions  above  men- 
tioned, been  faithfully  and  diligently  employed  in 


your  professional  business  of  an  attorney  or  solici- 
tor? 

y. — Has  the  said  A.  B.  since  the  expiration  of 
his  articles  been  engaged  or  concerned,  and  for  how 
long  time,  in  any  and  what  profession,  trade,  buai. 
ness,  or  employment  other  than  the  profession  of 
an  attorney  or  solicitor? 


ORDER  APPOINTING  EXAMINERS. 

January  15,  V844. 


Whereas,  by  an  Order  made  by  the  Right  Hon. 
the  Master  of  the  Rolls,  on  the  ISth  day  of  January 
1844,  it  was  (amongst  other  things)  ordered,  that 
every  person  who  hsd  not  previously  been  admitted 
an  attorney  of  the  Courts  of  Queen's  Bench,  Com- 
mon Pleas,  and  Exchequer,  or  one  of  them,  should, 
before  he  be  admitted  to  tske  the  oath  required  by 
the  statute  6  &  7  Vict  c  78.  to  be  taken  by  persons 
applying  to  act  as  solicitors  of  the  High  Court  of 
Chancery,  undergo  an  examination  touching  his 
fitness  and  capacity  to  act  as  a  solicitor  of  the  said 
Court  of  Chancery ;  and  that  twelve  solicitors  of 
the  same  Court,  to  be  appointed  by  the  Master  of 
the  Rolls  in  each  year,  be  examiners,  for  the  pur- 
pose of  examining  and  inquiring  touching  the 
ntness  and  capacity  of  every  such  applicant  for 
admission  as  a  solicitor,  and  that  any  five  of  the 
said  examiners  should  be  competent  to  conduct  the 
examination  of  such  applicant : 

Now,  in  furtherance  of  the  said  Order,  the  Bight 
Hon.  the  Master  of  the  Rolls  is  hereby  pleased  to 


order  and  appoint  that  Michael  Clayton,  Robert 
Riddell  Bayley,  Thomas  Clarke,  George  Frere, 
Edward  Lawford,  William  Lowe,  Robert  Wheatiy 
Lumley,  Thonuu  Metcalf,  Edward  Rowland  Pick- 
ering, John  Innes  Pocock,  John  Teesdale,  and 
Richard  White,  solicitors,  be  examiners  until  the 
81st  day  of  December  1844,  to  examine  every  per- 
son, (not  having  been  previously  admitted  an  attor- 
ney of  the  Courts  of  Queen's  Bench,  Common 
Pleas,  and  Exchequer,  or  one  of  them,)  who  shall 
apply  to  be  admitted  a  solicitor  of  the  said  Court 
of  Chancery,  touching  his  fitness  and  capacity  to 
act  as  a  solicitor  of  the  said  Court :  And  the  Mas- 
ter of  the  Rolls  doth  direct,  that  the  said  examiners 
shall  conduct  the  examination  of  every  such  appli- 
cant as  aforesaid,  in  the  manner  and  to  the  extent 
pointed  out  by  the  said  Order  of  the  13th  day  of 
January  1844,  and  the  Regulations  to  be  approved 
by  His  Lordship  in  reference  thereto,  and  in  no 
other  manner  and  to  no  further  extent 


LANGDALE,  M.R. 


ORDER  IN  CHANCERY. 

March  22,  1844. 


The  Right  Hon.  John  Singleton,  Lord  Lynd- 
hurst,  Lord  High  Chancellor  of  Great  Britain,  by 
and  with  the  advice  and  assistance  of  the  Rieht 
Hon.  Heniy  Lord  Langdale,  Master  of  the  Rolls, 
the  Right  Hon.  Sir  Lancelot  Shadwell,  Vice  Chan- 
cellor of  England,  the  Right  Hon.  the  Vice  Chan- 
cellor Sir  James  Lewis  Knight  Bruce,  and  the 
Right  Hon.  the  Vice  Chancellor  Sir  James  Wi- 
gram,  doth  hereby,  in  pursuance  of  an  act  of  Par- 
liament passed  in  the  5th  and  6th  years  of  the  reign 
of  her  present  Majesty,  intituled  "  An  Act  for  Abol- 
ishing certain  Offices  in  the  High  Court  of  Chan- 
cery," and  in  pursuance  and  execution  of  all  other 
powers,  enabling  him  in  that  behalf,  order  and 
direct  in  manner  following ;  that  is  to  say, 

First,  that  the  clerks  of  records  and  writs,  and 


their  clerks,  shall,  in  lieu  and  instead  of  the  fee  of 
lOd.  per  folio  for  all  office  copies  of  documents 
(other  than  office  copies  of  documents  left  for  in- 
spection as  exhibits)  mentioned  in  the  second  sche- 
dule to  the  order  of  Court  of  the  26th  day  of  October 
1842,  receive  and  take,  for  all  such  office  copies, 
bespoke  after  the  28rd  day  of  March  instant,  a  fee 
of  ^d,  per  folio,  and  no  more. 

Secondly,  that  this  order  be  entered  with  the 
Registrar  of  the  High  Court  of  Chancery. 

LYNDHURST,  C. 
LANGDALE,  M.K 
LANCELOT  SHADWELL,  V.C.E. 
J.  L.  KNIGHT  BRUCE,  V.C. 
JAMES  WIGRAM,  V.C. 
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1q'       '  OF  EGREMONT. 

1844. 

April  17.        J 

Settlement — Portions — Charges — Exon- 
eration of  Estates  by  Tenant  for  Life — Sta- 
tute of  Limitations,  8^4  Will.  4.  c.  27— 
Presumption  against  Exoneration. 

By  a  settlement  made  in  1 750,  on  the  mar^ 
riage  of  A,  certain  estates  in  Yorkshire  were 
charged  with  25,0002.  for  the  portions  of 
A,^s  younger  children.  Ay  by  his  mllf  dated 
the  Slst  of  July  1761,  appointed  the  25,000/. 
among  his  four  younger  chUdreUf  asfoUows, 
viz, : — 10,0002.  a-piece  to  B.  and  C,  and 
2y5002.  a-piece  to  D.  and  E.  By  the  same 
wpillf  A.  devised  estates^  in  counties  S,  /),  and 
C,  to  his  eldest  son  George  for  life,  with  re- 
mainders  over,  by  virtue  of  which  the  defen- 
dant became  entitled  to  those  estates,  and 
he  gave  to  B.  and  C,  10,0002.  a-piece,  and 
to  Z>,  arid  E.  2,5002.  a-piece;  and  calling 
those  sums  of  money  portions  in  augmentation 
of  the  portions  already  provided  for  the  same 
parties  by  the  testator* s  marriage  settlement, 
he  charged  his  estates  in  counties  S,  D,  and 
Cy  which  he  had  devised  to  his  eldest  son, 
tffith   the  raising  of  the  same;   and,  after 


bequeathing  certain  legates,  he  gave  the 
residue  of  his  personal  estate  to  his  eldest 
son.  At  the  death  of  A,  his  eldest  son 
was  a  minor,  and  the  will  and  codicil  were 
proved  by  the  widow,  who  possessed  the  per- 
sonal estate ;  but  after  the  eldest  son  George 
attained  twenty-one,  he  proved  the  will  and 
codicil,  and  became  the  sole  legal  personal 
representative  of  his  father.  The  portions 
provided  for  the  younger  children  by  the  will 
of  A,  were  paid  by  George  out  of  his  own 
monies,  and  on  the  occasion  of  each  payment 
certain  deeds  were  executed,  and  releases 
taken  from  the  sons  and  daughters  to  whom 
the  payments  respectively  were  made.  The 
last  payment  was  made  in  January  1781, 
from  which  time  no  mention  was  made  of  the 
portions  during  the  lifetime  of  George,  who 
died  on  the  Wth  of  November  1837,  having 
appointed  the  plaintiffs  the  executors  of  his 
will : — Held,  that  George,  the  tenant  for 
Itfe,  having  paid  the  additional  portions  out 
of  his  own  money,  became  thereupon  entitled 
to  the  charge  for  his  own  benefit,  and  so  con- 
tinued during  the  whole  of  his  life,  and  that 
the  plaintiffs,  his  personal  representatives, 
were  entitled  to  have  that  sum  raised  by  sale 
or  mortgage. 

If  a  tenant  for  life  pays  off  a  charge  on 
the  inheritance,  he  is  prima  &cie  entitled  to 
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that  charge  for  his  own  benefit^  and  in  the 
absence  of  evidence  of  intention  to  exonerate 
the  estate,  the  presumption  is,  that  the  tenant 
for  life  pays  the  charge  for  his  own  benefit, 
and  not  for  the  benefit  of  persons  entitled  in 
remainder. 

The  statute  3  <^  4  Will.  4.  c.  27.  is  not  ap- 
plicable to  a  caie  where  there  is  no  assignable 
person  liable  to  pay  the  charge,  and  where 
the  rent,  out  of  which  the  interest  of  the 
charge  ought  to  be  paid,  is  receivable  by,  and 
belongs  to  the  same  person  who  is  entitled  to 
the  interest. 

The  facts  of  the  case,  and  arguments  of 
counsel,  are  sufficiently  stated  in  the  judg- 
ment. 

Mr.  Pemberton  Leigh,  Mr,  W.  Lee,  and 
Mr.  Piggott,  for  the  plaintiffs,  and 

Mr.  Kindersley,  Mr.  G.  Turner,  and 
Mr.  Lloyd,  for  the  defendant,  cited  the  fol- 
lowing authorities : — 

Williams  v.  the  Bishop  of  Llandaff,  1 

Cox,  254. 
Reade  v.  Litchfield,  3  Ves.  477. 
Jones  Y.  Bruce,  11  Sim.  221. 
Jones  V.  Morgan,  1  Bro.  C.C.  206. 
Earl  of  Buckinghamshire  v.  Hobart,  3 

Swanst.  186. 
Countess  Dowager  of  Shrewsbury  v. 

Earl  of  Shrewsbury,  3   Bro.   C.C. 

120. 
Drinkwaterv.  Combe,  2  Sim.  &  Stu.  341 ; 

s.  c.  3  Law  J.  Rep.  Chanc.  178. 
Trevor  v.  Trevor,  2  Myl.  &  K.  675. 
Kirke  v.  Kirke,  4  Russ.  435  ;  s.  c.  6 

Law  J.  Rep.  Chanc.  143. 
Bootle  V.  Blundell,  19  Ves.  494. 
Shipperdson  v.  Tower,  1  You.  &  Col. 

N.C.  441. 
Duke  of  Chandos  v.  Talbot,  2  P.  Wms. 

604. 
Forbes  v.  Moffatt,  18  Ves.  384. 
Av^esbury  v.  Brown,  1  Ves,  sen.  477. 
Lord  Clarendon  v.  Barham,  1  You.  & 

Col.  N.C.  688. 
Raffety  v.  King,  1  Keen,  601  ;  s.  c.  6 

Law  J.  Rep.  (n.s.)  Chanc.  87. 
Corbet  v.  Barker,  1  Anstr.  138,  and  3 

Anstr.  755. 
Brocklehurst  v.  Jessop,  7  Sim.  438. 
Ashley  v.  Ashley,  6  Sim.  358  ;   s.  c.  3 

Law  J.  Rep.  (n.s.)  Chanc.  61. 


Brooksbank  v.  Smith,  2  You.  &  Col.  58 ; 
s.  c.  6  Law  J.  Rep.  (n.s.)  Ex.  Eq.  34. 
Denys  v.  Shuckburgh,  4  You.  &  Col.  43. 
Crowder  v.  Clowes,  2  Ves.  jun.  449. 

The  Master  of  the  Rolls. — In  this  case 
the  bill  is  filed  by  the  legal  personal  represen- 
tatives of  the  late  George  Earl  of  Egremont, 
against  the  present  Earl,  and  it  prays  that 
an  account  may  be  taken  of  the  principal 
money  and  interest  alleged  to  be  due  to  the 
plaintiffs,  in  respect  of  a  sum  of  25,000/., 
charged  on  certain  estates  in  the  counties  of 
Somerset,  Dorset,  and  Cornwall,  given  by 
the  will  of  Charles  Earl  of  Egremont,  the 
father  of  the  late  Earl  George,  and  the 
grandfather  of  the  defendant,  and  that  that 
sum,  or  what  shall  be  found  due,  may  be 
raised  by  sale  or  mortgage  of  a  sufficient  part 
of  the  estates,  and  paid  to  the  plainti£&. 

By  a  settlement,  dated  the  26th  day  of 
February  in  the  year  1750,  and  made  on 
the  marriage  of  Earl  Charles,  certain  estates, 
in  the  county  of  York,   were   vested   in 
trustees  for  a  term  of  600  years,  in  trust 
for  raising  by  mortgage  or  sale  25,000/., 
for  the  portions  of  his  younger  children.  In 
the  month  of  July  1761,  there  were  five 
children  of  the  marriage,  George  the  eldest 
son,    and    four    younger  children,   Percy 
Charles,  Charles  William,  and  Ladies  Eliza- 
beth and  Frances,  who  were  together  entitled 
to  the  25,000/.,  provided  for  their  portions 
by  the  settlement ;   and  Earl  Charles,  by 
his  will,  dated  the  31st  of  July  1761,  ap^ 
pointed  the  25,000/.  as  follows,  namely : — 
10,000/.  to  Lady  Elizabeth,   10,000/.  to 
Lady  Frances,  2,500/.  to  Percy  Charles, 
and  2,500/.  to  Charles  William.     By  the 
same  will  he  devised  estates  in  Somerset, 
Dorset,  and  Cornwall,  to  his  eldest  son,  the 
late  Earl  George,  for  life,  with  remainders 
over,  by  virtue  of  which  the  defendant  be- 
came entitled  to  those  estates,  and  he  gave 
to  his  daughters  Elizabeth   and  Frances 
10,000/.  a-piece,  to  his  sons  Percy  Charles 
and  Charles  William  2,500/.  a-piece,  and 
calling  these  sums  of  money,  portions,  he 
subjected  and  charged  his  estates  in  Somer- 
set, Dorset,  and  Cornwall,  which  he  had 
devised  to  his  eldest  son,  with  the  raising 
and  paying  the  same ;  and  after  bequeathing 
certain  legacies,  he  gave  the  residue  of  his 
personal  estate  to  his  eldest  son.     He  ap- 
pointed his  wife  and  brother  guardians  of 
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his  children,  and  appointed  his  wife  sole 
executrix  until  his  eldest  son  should  attain 
twenty-one  years  of  age ;  and  after  that 
time  he  appointed  his  eldest  son  George 
sole  executor.  After  the  date  of  the  will,  the 
testator  had  afourth  son  bom,  William  Frede- 
rick, the  father  of  the  defendant,  and  by  a 
codicil  dated  the  22nd  of  June  1763,  he  made 
provision  for  that  son,  but  the  directions  as 
to  those  portions,  which  by  his  will  he  had 
given  to  his  yourger  children,  were  not 
altered. 

After  the  death  of  Earl  Charles,  his  eldest 
son  being  still  a  minor,  the  will  and 
codicil  were  proved  by  the  widow,  who  pos- 
sessed the  personal  estate;  but  after  Earl 
George  attained  his  age  of  twenty -one  years, 
he  proved  the  will  and  codicil,  and  became 
the  sole  legal  personal  representative  of  his 
father  Earl  Charles.  The  portions  pro- 
vided for  his  younger  children,  by  the  will 
of  Earl  Charles,  were  paid  by  Earl  George 
out  of  his  own  money ;  and  on  the  occasion 
of  each  payment,  certain  deeds  were  exe- 
cuted, and  releases  were  taken  from  the 
sons  and  daughters,  to  whom  the  payments 
respectively  were  made ;  the  last  payment 
was  made  in  the  month  of  January  1781, 
from  which  time  it  does  not  appear  diat  any 
mention  was  made  of  the  portions  during 
the  life  of  Earl  George,  who  died  on  the 
11th  of  November  1837,  having  made  a 
wiU,  of  which  the  plaintiffs  are  executors. 

The  plaintiffs  now  contend,  that,  by  the 
will  of  Earl  Charles,  the  additional  portions 
thereby  given  were  exclusively  or  primarily 
charged  on  the  estates  in  Somerset,  Dorset, 
and  Cornwall,  which  were  devised  to  Earl 
Geoi^  for  his  life,  and  Earl  George,  the 
tenant  for  life,  having  paid  the  charge  out 
of  his  own  money,  became  thereupon  en- 
titled to  the  charge  for  his  own  benefit,  and 
80  continued  daring  the  whole  of  his  life ; 
and  that  the  plaintiffs,  as  his  legal  personal 
representatives,  are  now  entitled  to  have 
that  sum  raised.  On  the  other  hand,  it  is 
contended,  on  behalf  of  the  defendant, 
first,  that,  according  to  the  true  construc- 
tion of  the  will  of  Earl  Charles,  the  estates 
in  Somerset,  Dorset,  and  Cornwall  were 
only  charged  in  aid  of  the  personal  estate 
of  Earl  Charles,  and  not  exclusively  or 
primarily  with  the  payment  of  the  additional 
portions.     Secondly,  that  Earl  George,  by 


his  payment  of  the  portions,  and  his  exe- 
cution of  the  several  deeds  which  were 
executed  on  the  occasions  of  such  payments, 
declared  his  will  and  intention  to  be  to 
exonerate  the  estates  charged  from  the  pay- 
ments thereof;  and  that  the  estates  ought 
to  be  deemed  to  be  exonerated  from  the 
payment,  even  if  the  charge  was,  upon  the 
construction  of  the  will,  an  exclusive  or 
primary  charge  on  the  devised  estates ;  and 
that  if  Earl  George  did  no  act  to  exonerate  the 
devised  estates,  yet,  as  his  right  to  the  charge 
accrued  in  the  year  1781,  he  ceased,  upon 
the  expiration  of  twenty  years,  without 
payment  of  interest,  or  any  acknowledg- 
ment, to  be  entitied  to  sue  for  the  charge  ; 
and  that  the  same  cannot  now  be  recovered. 
Some  question  was  also  made  as  to  the  effect 
of  the  will  of  Earl  George ;  but  it  does  not 
appear  to  me  that  that  will  contains  any- 
thing which  affects  the  right  or  interest  of 
either  party. 

The  first  question  is,  whether,  according 
to  the  true  construction  of  the  will  of  Earl 
Charles,  the  additional  portions,  amounting 
to  25,000^.,  ought  to  be  considered  as  gene- 
ral pecuniary  legacies,  payable  primarily 
out  of  the  testator*s  personal  estate;  or 
whether  they  are  to  be  considered  as  por- 
tions exclusively  or  primarily  charged  upon 
and  payable  out  of  the  estates  in  Somerset, 
Dorset,  and  Cornwall  devised  to  Earl 
George  for  his  life.  The  words,  by  which 
these  additional  sums  are  given  and  be- 
queathed, if  taken  by  themselves,  constitute 
distinct  gifts,  which  would  be  primarily 
payable  out  of  the  personal  estate.  The 
defendant  relies  mainly  on  this,  and  upon 
there  being  no  term  or  estate  created  for  the 
purpose  of  raising  the  additional  portions; 
but  it  is  necessary  to  examine  the  whole 
scope  and  contents  of  the  will  for  the  pur- 
pose of  ascertaining  the  effect  of  it.  The 
testator  begins  his  will  by  reciting  and  con- 
firming the  settiement  of  his  estates  in 
York,  Cumberland,  and  Sussex,  made  on 
his  marriage,  and  he  appoints  25,000/. 
thereby  raiseable  by  sale  or  mortgage  of  the 
York  estates,  for  the  portions  of  his  younger 
children,  du*ecting  the  whole  sum  to  be 
raised  and  paid,  as  to  10,000/.,  part  thereof, 
to  his  daughter  Elizabeth  for  part  of  her 
portion;  as  to  10,000/.  other  part  thereof, 
to  his  daughter  Frances,  for  part  of  her 
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portion ;  as  to  2,500i.,  other  part  thereof,  to 
his  son  Percy  Charles,  as  part  of  his  portion ; 
and  as  to  the  sum  of  2,5002.  residue  there- 
of, to  his  son  Charles  William,  as  part  of 
his  portion ;  and  after  giving  directions  as 
to  the  payment  of  interest  at  the  time  of 
payment,  he  provided  that  if  any  younger 
child  should  die  without  issue  hefore  the 
time  of  payment,  his  or  her  portion  should 
sink  into  the  inheritance  charged  therewith, 
and  not  he  raised  or  paid. 

The  testator,  after  devising  to  his  eldest 
son  certain  purchased  estates  in  York  and 
Essex,  proceeds  to  devise  the  estate  out  of 
which  the  plaintifis  seek  to  raise  the  sum 
now  in  question ;  and  he  devises  the  estates 
in  Somerset,  Dorset,  and  Cornwall,  suhject 
in  the  first  place  to  the  raising  and  paying 
the  interest  and  sums  of  money  then  Meet- 
ing the  same,  or  thereafter  charged  thereon  hy 
that  his  will,  or  any  codicil  he  should  there- 
after think  fit  to  add  thereto,  unto  his  eldest 
son  and  his  assigns  for  and  during  the  term 
of  his  life;  and  then  follow  the  various 
remainders  over.  It  is  material  that  no 
devise  is  made  otherwise  than  subject  to  the 
charges  to  be  made  thereon  by  the  will. 
After  completing  the  limitations  of  his 
estates  in  Somerset,  Dorset,  and  Cornwall, 
he  gave  as  follows !  *'  I  give  and  bequeath 
to  my  daughters  Elizabeth  and  Frances, 
the  sum  of  10,0002.  a-piece,  tp  my  sons 
Percy  Charles,  and  Charles  William  2,5002. 
a-piece  ;*'  and  no  doubt,  if  the  gifts  had 
ended  there,  they  would  have  been  general 
legacies,  payable  out  of  the  personal  estate ; 
but  in  tiie  same  sentence,  and  speaking 
of  the  sums  so  given,  he  proceeds  to  de- 
scribe them  as  portions,  thus,  '*  which  several 
portions  I  will  shall  be  in  augmentation  of, 
and  as  an  addition  to  the  portion  already 
provided  for  them,  by  my  said  marriage 
settlement,  and  hereinbefore  appointed  to 
be  paid  to  them,  as  aforesaid;"  and  by  the 
settlement  those  portions  wwe  to  be  raised 
by  sale  or  mortgage  out  of  the  York  estates ; 
by  his  will  the  testator  directed  the  sums 
to  be  paid,  with  interest,  to  the  sons  when 
twenty-one,  and  the  daughters  on  attaining 
that  age,  or  marriage;  and  that  if  any 
younger  son  should  become  an  elder  son,  or 
any  younger  son  or  daughter  should  die 
without  issue  before  the  day  of  payment, 
the  portion  should  sink  into  the  inheritance ; 


and  as  to  these  sums  of  money,  which  he 
ealled  portions,  in  augmentation  o£^  and  in 
addition  to  the  others,  the  testator  directs 
that  they  shall  be  raised  and  paid  to  his  said 
sons  and  daughters,  respectively,  at  such 
times,  and  under  such  conditions,  and  sub- 
ject to  such  contingencies,  and  with  such 
interests  as  he  had  before  directed  and 
appointed  their  original  portions,  by  that 
his  will ;  "  and,"  continues  the  testator,  **  I 
do  hereby  subject  and  charge  my  manors  and 
hereditaments  in  the  several  counties  of 
Somerset,  Dorset,  and  Cornwall,  hereinbe- 
fore by  me  devised  to  my  eldest  son,  with 
the  raising  and  paying  the  said  portions 
and  sums  of  money  to  my  said  sons  and 
daughters,  respectively,  and  at  the  time 
and  in  manner  aforesaid."  Considering  the 
distinct  and  appropriate  use  which  the  tes- 
tator makes  of  the  word  "  portions  " — that 
the  devise  of  the  Somerset  estates  is  expressly 
made  subject  to  the  charges  afterwards 
made  thereon — that  the  gift  of  the  subae* 
quent  sums  to  the  daughters  and  younger 
sons  are  expressly  stated  to  be  in  augmen» 
tation  of  the  portions,  and  are  made  pay- 
able at  the  same  time,  and  subject  to  iite 
same  contingencies,  and  that  then  immedi- 
ately the  Somerset  estates  are  charged  with 
the  raising  and  paying  the  sums  at  the 
time  and  in  manner  aforesaid,  it  appears  to 
me  that  these  several  provisions  are  con- 
sistent only  with  the  intention  that  these 
additional  portions  should  be  raised  out  of 
the  estates  devised  to  the  eldest  son ;  and  I 
think  the  words,  in  which  those  sums  of 
money  which  constitute  the  subject  of  die 
charge  are  given,  are  not  sufficient  to  make 
them  a  charge  exclusively  or  primarily  on 
the  personal  estate,  unless  the  will  should 
be  found  to  corroborate  that  conclusion; 
but  the  other  provisions  of  the  wiU,  instead 
of  having  that  effect,  appear  to  me  to  have 
a  contrary  tendency.  After  the  gifts  of  two 
mansion-houses,  and  of  an  annuity  of  300/. 
and  certain  personal  estate,  as  heir-looms, 
the  testator  gives  certain  pecuniary  legacies, 
which  he  directs  to  be  exclusively  paid  out 
of  certain  parts  of  his  personal  estate ;  and  he 
gives  the  residue  of  his  personal  estate,  sub- 
ject to  his  debts  and  funeral  expenses  and 
legacies  aforesaid,  to  his  eldest  son  ;  and  he 
adds  a  proviso,  that,  if  his  personal  estate 
should  not  extend  to  pay  such  of  his  debts  as 
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should  not  be  charged  on  his  real  estate, 
and  his  funeral  expenses  and  legacies,  he 
charged  the  estates  in  Somerset,  Dorset, 
and  Cornwall,  in  aid  and  to  make  good  any 
deficiency  that  might  happen  in  his  said 
personal  estate.  I  do  not  think  that  these 
legacies,  here  referred  to,  comprise  the  addi- 
tional portions  before  charged  on  the  estates 
in  Somerset,  Dorset,  and  Cornwall;  and 
we  immediately  afterwards  find  the  testator 
mentioning  the  legacies  and  portions  dis- 
tinctly, for  he  proceeds  thus,  and  for  that 
end  and  purpose,  namely,  the  purpose  of 
making  good  the  deficiency  which  he  was 
providing  for,  he  empowers  the  trustees  to 
raise  by  sale  or  mortgage  of  the  estate,  and 
pay,  not  only  the  sums  of  money  and  por- 
tions thereinbefore  by  him  charged  and 
secured  on  the  said  premises,  for  any 
younger  children,  and  such  deficiency  as 
should  happen  in  his  personal  estate  to  pay 
his  debts  and  legacies,  but  also  such  sums 
of  money  as  should  be  necessary  for  the 
other  purposes  stated  in  his  will :  and  taking 
the  whole  of  thb  will  into  consideration,  I 
am  of  opinion,  that  the  effect  of  it  is  to  make 
the  additional  portions  given  to  the  younger 
children  a  primary,  if  not  an  exclusive 
charge  on  the  estates  in  Somerset,  Dorset, 
and  Cornwall  devised  to  the  eldest  son  for 
life. 

We  have  next  to  consider  the  effect  of  the 
several  acts  done  by  Earl  George,  with  re- 
ference to  the  payment  of  the  several  portions 
to  his  brothers  and  sisters.  If  a  tenant  for 
life  pays  off  a  charge  on  the  inheritance,  he 
is  primd  facie  entitled  to  that  charge  for  his 
own  benefit,  but  he  may,  if  he  should  think 
proper,  exonerate  the  estate.  In  the  absence 
of  evidence,  the  presumption  is,  that  he  pays 
the  charge  for  his  own  benefit,  and  not  for 
the  benefit  of  the  persons  entitled  in  remain- 
der. But  evidence  may  shew  the  contrary 
conclusion  to  be  true.  The  Lady  Elizabeth 
Alicia  Maria  had  married  Mr.  Henry  Her- 
bert in  the  year  1771,  and  upon  that  occa- 
sion two  instruments  were  executed,  and  an 
account  stated,  and  by  one  of  the  instruments 
it  was  recited,  that  the  Lady  Elizabeth  was, 
by  virtue  of  tiic  settlement  executed  before 
the  marriage  of  the  late  Earl  Charles,  and  by 
his  will,  entitled  to  two  sums  of  10,000/.  each, 
amounting  together  to  20,000/.  for  her  por- 
tion, and  that  the  two  sums  of  10,000/.  and 
10,000/.  were  charged  upon  and  to  be  paid 
New  Series,  XIII.— Ciianc. 


out  of  the  real  and  personal  estate  of  Earl 
Charles;  and  by  the  other  of  the  instruments, 
it  was  further  recited,  that  upon  the  treaty 
for  the  intended  marriage  it  had  been  pro- 
posed and  agreed,  that  the  several  principal 
sums  of  10,000/.  and  10,000/.  the  original 
and  additional  portions  so  charged  upon  and 
payable  out  of  the  real  and  persona]  estate 
of  Earl  Charles,  should  be  assigned  as  therein 
mentioned,  and  by  the  account  then  stated, 
it  appeared,  that  the  interest  of  one  sum  of 
10,000/.  was  paid  by  the  guardians  of  Earl 
George,  and  that  the  interest  of  the  other 
sum  of  10,000/.  was  paid  by  the  Countess, 
the  executrix  of  the  late  Earl  Charles. 

Earl  George  attained  his  age  of  twenty- 
one  years  on  the  18th  of  December  1772 ; 
on  the  11th  of  May  1773  he  paid  the  sum  of 
20,000/.  pursuant  to  the  arrangement  made 
on  the  marriage  of  his  sister,  the  Lady  Eliza- 
beth, to  Mr.  Herbert,  and  upon  that  occasion, 
a  deed  was  executed  by  and  between  Mr. 
Herbert  and  the  Lady  Elizabeth  of  the  first 
part,  Henry  Earl  of  Pembroke  and  Mont- 
gomery, Charles  Earlof  Ashbumham,  Percy 
Wyndham  O'Brien  Earl  of  Thomond,  and 
Charles  Herbert,  Esq.  of  the  second  part, 
Alicia  Maria  Countess  Dowager  of  Egre- 
mont,  and  Heneage  Earl  of  Aylesford,  of 
the  tiiird  part,  and  George  Earl  of  Egre- 
mont,  therein  described  as  the  eldest  son  and 
heir  and  executor  of  the  will  of  his  father. 
Earl  Charles,  and  also  residuary  legatee  in 
the  same  will  named,  of  the  fourUi  part.  And 
thereby,  after  reciting,  among  other  things, 
that  Earl  George  had  attained  his  age  of 
twenty-one,  and  thereupon  became  entitled 
in  possession  to,  and  soon  after  entered  upon 
the  real  estate  limited  and  devised  to  him 
by  the  settlement  and  will  of  Earl  Charles, 
and  upon  which  or  upon  part  of  which  the 
principal  sum  of  10,000/.,  the  original  por- 
tion of  the  Lady  Elizabeth,  stood  charged, 
and  that  the  said  Earl  of  Egremontalso,upon 
attaining  his  age  of  twenty-one  years,  be- 
came entitled  to  the  residuary  personal  estate 
of  his  father,  which  had  been  accounted  for, 
and  satisfied  to  him  by  his  guardians,  and 
that  having  entered  upon  his  real  estate  and 
possessed  himself  of  his  father's  residuary 
personal  estate,  he  was  become  desirous  to  pay 
off  and  dischax^e  the  several  sums  of  1 0,000/. 
and|l  0,000/. ,  being  the  amount  of  the  original 
and  additional  portions  of  his  sister  Lady 
Elizabeth,  it  was  witnessed,  that  under  the 
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circumstances,  and  for  the  reasons  therein 
stated,  the  Earls  of  Pembroke,  Ashbumham, 
and  Thomond,  and  Charles  Herbert  assigned 
the  two  sums  of  10,000/.  and  10,000/.  to 
Henry  Herbert,  and  deputed  Earl  George 
as  executor  and  residuary  legatee  and  heir 
to  his  deceased  father,  and  in  every  other 
right  and  capacity  him  thereunto  requiring, 
to  satisfy  the  said  sums  of  10,000/.  and 
10,000/.  to  Henry  Herbert,  and  Henry  Her- 
bert acknowledged  the  receipt  thereof  in 
full  satisfaction  of  the  original  and  additional 
portions  of  Lady  Elizabeth,  and  claims  and 
demands  in  respect  thereof  on  the  estate, 
real  and  personal,  of  Earl  Charles,  or  on  the 
Dowager  Countess  and  Earl  Thomond,  or 
either  of  them,  and  Henry  Herbert  released 
them  and  all  and  singular  the  estates  from 
the  charge.  In  the  same  month  of  May 
1773,  and  by  deed,  dated  the  11th  of  the 
same  month,  and  made  between  Earl  George, 
described  as  the  eldest  son  and  heir  of  Earl 
Charles,  of  the  one  part,  the  Dowager 
Countess  of  Egremont  and  Earl  Thomond 
and  John  Drummond  of  the  other  part; 
after  reciting,  among  other  things,  that  there 
was  standing  in  the  name  of  Earl  Thomond 
and  John  Drummond,  the  capital  or  sum  of 
2,186/.  7s,  5d.  consolidated  long  annuities, 
which  had  been  purchased  out  of  the  surplus 
produce  of  the  real  and  personal  estate  of 
Earl  George  during  his  minority,  and  was 
his  absolute  property  in  his  own  right, 
and  that  the  portion  of  Lady  Elizabeth  had 
been  paid,  and  that  Lady  Frances  being  in 
her  eighteenth  year  of  age,  and  her  portion 
being  payable  at  her  age  of  twenty-one  or 
day  of  marriage.  Earl  George,  in  order  to 
exonerate  as  well  the  residuary  personal 
estate  of  his  late  father  of  and  from  the  pay- 
ment of  the  additional  portions,  legacies,  or 
sums  given  to  Lady  Frances  by  her  £Either's 
will,  and  also  the  settled  estate  and  all  other 
the  estates  real  and  personal  of  Earl  Charles 
of  and  from  the  original  portions,  or  like  sum 
of  20,000/.  provided  for  Lady  Frances  by  the 
settlement  and  will,  and  to  secure  and  pro- 
vide for  the  more  immediate  payment  of  the 
several  portions  or  several  sums  of  money, 
when  and  as  the  same  should  respectively 
become  payable,  had  proposed  and  agreed 
that  the  sum  of  392/.  3«.  2d,  long  annuities, 
part  of  the  sum  of  2,186/.  7s.  5d,  long  an- 
nuities before  mentioned,  should  be  impro- 
priated and  set  apart  to  answer  and  pay  the 


several  portions  of  Lady  Frances,  when  die 
same  should  become  payable  :  and  after 
reciting  that,  for  the  same  purpose.  Earl 
George  had  proposed  and  agreed  that  the 
yearly  sum  of  392/.  3^.  2d,  long  annuities, 
should  be  appropriated  and  set  apart  to 
answer  and  pay  the  portions  and  additional 
portions  by  the  settlement  and  will  of  Earl 
Charles,  provided  for  his  younger  sons, 
Percy  Charles  and  Charles  William,  it  was 
by  that  deed  witnessed,  that  the  same  long 
annuities  should  be  appropriated  and  set 
apart  for  the  purpose  of  the  recited  arrange- 
ment. And  by  another  deed,  also  dated  the 
11th  of  May  1773,  after  reciting  the  matters 
aforesaid.  Earl  George  allowed  the  accounts 
of  his  mother  and  guardian,  and  released  his 
claim  as  residuary  legatee. 

On  the  9th  of  July  1 776,  the  Lady  Fran- 
ces attained  her  age  of  twenty-one  years, 
and  soon  after  the  long  annuities,  set  apart 
to  answer  her  portions,  were  transferred 
into  her  name,  and  thereupon  by  deed-poll, 
dated  the  29th  of  August  1776,  she  acknow- 
ledged that  she  accepted  the  same  in  satis- 
faction of  her  portions,  under  the  settlement 
and  will  of  her  father ;  and  she  released  Earl 
George,  as  well  in  his  own  right  as  heir  of 
the  body,  as  executor  of  his  father.  Percy 
Charles  attained  his  age  of  twenty- one  on 
the  22nd  of  September  1778,  and  Charles 
William  attained  his  age  of  twenty-one  on 
the  8th  of  October  1780.  At  these  times 
respectively,  the  long  annuities  provided  to 
answer  the  portions  were  insufficient  for  the 
purpose,  and  the  sums  required  to  make  up 
the  deficiency  were  supplied  by  Earl  George ; 
the  younger  sons,  Percy  Charles  and  Charles 
William,  on  receiving  the  long  annuities 
and  sums  to  make  up  the  deficiency,  that  is, 
on  receiving  the  whole  of  their  portions,  exe- 
cuted releases,  dated  as  to  one  on  the  25th 
of  December  1778,  and  as  to  the  other,  on 
the  31st  of  January  1781.  We  cannot 
now  know  what  Earl  George  might  have 
said  or  done  if  he  had  been  told  that  the 
charge  of  the  additional  portions  exclusively 
or  primarily  afiected  the  estates  in  Somer- 
set, Dorset,  and  Cornwall;  that  he  was 
under  no  obligation  to  pay  the  same  out  of 
his  own  money ;  and  that  paying  the  same, 
he  would  be  or  was  personally  entitled  to 
the  benefit  of  the  charge.  Under  the  cir- 
cumstances, it  is  possible,  it  may  be  said 
not.improbable,  that  he  might  have  desired 
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and  declared  his  intention  to  exonerate  the 
estates,  but  after  a  careful  consideration  of 
tbe  deeds  which  were  executed  on  the 
several  occasions  on  which  the  portions  of 
the  younger  children  were  provided  for,  I 
am  of  opinion,  that  the  question  was  never 
brought  to  his  attention. 

The  original  portions  were  known  to  be 
charged  on  the  York  estates,  and  were  so 
treated ;  and  there  are  expressions  in  the 
deeds  which  are  to  be  explained  with  refe- 
rence to  them,  and  to  the  estates  on  which 
they  were  chai^d.  But  it  appears  to  me 
to  be  perfectly  clear,  that  Earl  Greorge 
throughout  these  transactions  really  con- 
ceived himself,  as  executor  and  residuary 
legatee,  bound  to  pay  the  additional  por- 
tions out  of  his  own  money,  or  the  personal 
estate  of  which  he  was  the  residuary  legatee. 
He  was  ignorant  that  those  additional  por- 
tions were  properly  primarily  charged  on 
the  real  estate,  of  which  he  was  tenant  for 
life ;  the  nature  of  the  charge  being  unknown 
and  unalluded  to  in  the  deeds,  they  contain 
no  indication  whatever  of  intention  either  to 
continue  the  charge  or  to  exonerate  the 
estate.  A  simple  payment  of  the  charge, 
without  more,  is  sufficient  to  establish  the 
right  of  the  tenant  for  life  to  have  the 
charge  raised  o.ut  of  the  real  estate.  He 
has  no  obligation  or  duty  to  make  a  decla- 
ration, or  to  do  any  act  demonstrating  his 
intention ;  the  burthen  of  proof  is  upon 
those  who  allege  that,  in  paying  off  the 
charge,  he  intended  to  exonerate  the  estate. 

In  this  case,  there  is  no  evidence  what- 
ever, except  that  which  may  be  derived 
from  the  execution  of  the  several  deeds 
which  have  been  stated,  and  it  does  not 
appear  from  those  deeds  that  Earl  George 
knew  his  rights ;  it  cannot  be  collected  from 
them  that  he  intended  to  waive  or  in  any 
way  relinquish  his  rights  ;  the  words  of  the 
deeds  are  fully  satisfied,  and  are  explicable 
pnly  on  the  supposition  that  he  did  not 
know  he  had  any  right  to  have  the  addi- 
tional portions  raised  out  of  the  devised  real 
estate,  and  that  he  did  understand  his  obli- 
gation to  be  to  pay  them  out  of  the  personal 
estate  of  Earl  Charles,  or  out  of  his  own 
money.  If  it  had  been  necessary  to  shew, 
otherwise  than  by  legal  presumption,  that 
Earl  George  intended  to  continue  the  charge, 
it  woidd  have  been  impossible  to  prove  it, 
because  it  does  not  appear  that  he  knew 


that  there  was  a  primary  charge,  and  the 
plaintiffs  could  not  have  proved  that  he  in- 
tended to  continue  a  charge,  the  existence 
of  which,  as  a  primary  charge,  was  unknown 
to  him.  The  difference  between  the  situa- 
tion of  the  plaintiffs  and  that  of  the  defen- 
dant is  this,  that  there  is  a  presumption  in 
favour  of  the  plaintiffs,  and  no  presumption 
in  favour  of  the  defendant.  In  the  relation 
which  subsisted  between  Earl  George  and 
the  estate,  the  law  presumed  that  in  paying 
off  the  sum  charged  he  did  not  intend  to 
exonerate  the  estate.  It  may  be  true  that, 
if  Earl  Geoige  had  known  the  nature  of  the 
charge,  and  that  he  might  have  it  raised  for 
his  own  benefit,  he  might  rather  have  thought 
fit  to  exonerate  the  estate — ^but  this  is  no 
more  than  conjecture ;  and,  in  the  absence 
of  sufficient  evidence,  such  conjecture  can- 
not countervail  a  legal  presumption ;  and  I 
am  therefore  under  the  necessity  of  con- 
cluding that  Earl  George  did  not  by  his  acts, 
on  payment  of  the  portions,  exonerate  the 
estate  from  the  additional  portions  charged 
thereon  by  the  will  of  Earl  Charles ;  and 
that  after  the  payment  of  the  portions,  in 
the  year  1781,  Earl  George  was  entitied  to 
have  the  amount  raised  for  his  own  benefit. 

With  respect  to  the  Statute  of  Limita- 
tions, it  was  argued,  for  the  defendant,  that 
the  right  (if  any)  of  Earl  George  to  the 
charge  on  the  land,  with  respect  to  the  por- 
tions, accrued  at  the  latest  on  the  3 1st 
of  January  1781,  when  the  last  portion  was 
paid.  Releases  having  been  given,  it  is 
said  that  the  trustees  could  not  have  raised 
the  portions  at  their  own  discretion  on  the 
demand  of  Earl  George ;  that  if  he  had 
desired  to  avail  himself  of  the  charge,  and 
have  it  raised  for  his  own  benefit,  he  must 
have  filed  a  bill  against  the  trustees  and  the 
remainder-man,  and  that  his  right  in  this 
resp^t  accrued  sixty  years  before  the  pre- 
sent bill  was  filed.  Earl  George,  it  is  said, 
if  he  had  any  right,  was  to  be  considered  as 
in  possession  of  an  estate  exonerated  from  a 
charge,  with  a  right  to  reimpose  the  charge ; 
and  his  omission  to  reimpose  the  charge 
was  a  neglect,  non-claim,  and  lapse  of  time 
under  the  statute. 

This  argument,  however,  assumes  that 
the  estate  was  exonerated,  which  is  the  very 
point  in  question. 

But,  it  is  further  said,that  there  is  no  pre- 
tence tiiat  any  rent  was  applied  or  intended 
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to  be  applied  in  payment  of  interest,  so  tliat 
Earl  George,  if  he  ever  was  entitled  to  the 
charge,  received  no  interest  upon  it ;  he 
received  the  rents  and  applied  them  to  his 
own  use,  without  any  regard  to  the  charge, 
and  his  act  in  that  respect  ought  not  to  be 
qualified  for  the  benefit  of  his  executors. 

Now  the  Statute  of  Limitations  enacts, 
"  that  no  suit  shall  be  brought  to  recover  any 
sum  of  money,  secured  by  any  mortgage, 
judgment,  or  lien,  or  otherwise  charged  upon 
or  payable  out  of  any  land  or  rent,  but 
within  twenty  years  next  after  a  present 
right  to  receive  the  same  shall  have  accrued 
to  some  person  capable  of  giving  a  discharge 
for  or  release  of  the  same,  unless  in  the 
meantime  some  part  of  the  principal  money, 
or  some  interest  thereon,  shall  have  been 
paid,  or  some  acknowledgment  of  the  right 
thereto  shall  have  been  given  in  writing, 
signed  by  the  person  by  whom  the  same 
shall  be  payable,  or  his  agent,  to  the  person 
entitled  thereto,  or  his  agent."  Now  it  is 
undoubted  that  die  right  of  Earl  George  to 
receive  the  charge  accrued  to  him  in  1781, 
and  no  subsequent  acknowledgment  of  his 
right  thereto  was  ever  made,  and  that  more 
than  twenty  years  after  the  right  accrued 
expired  in  the  lifetime  of  Earl  George. 

But  then  it  is  contended,  for  the  plain- 
tiffs, that  the  clause  in  the  statute  cannot 
be  held  to  apply  to  cases  which  do  not 
admit  the  qualification  or  exception  re- 
ferred to  in  the  same  clause,  and  that  under 
the  circumstances  of  the  case.  Earl  George 
ought  to  be  deemed  to  have  kept  down  the 
interest  on  the  charge :  that  the  clause  of  the 
act  assumes  that  there  is  not  only  a  person 
capable  of  giving  a  discharge  or  release,  but 
also  an  assignable  person  by  whom  the 
charge  is  presently  payable,  or  who  is  ca- 
pable of  paying  the  principal  or  the  interest 
of  the  charge,  or  is  capable  of  making 
an  acknowledgment  of  the  right  thereto  : 
that  in  this  case  there  was  a  charge  upon 
the  estate,  which  no  assignable  person  was 
then  liable  to  pay,  and  in  respect  of  which 
no  person  was  capable  of  making  an  ac- 
knowledgment that  it  was  due,  as  during 
the  life  of  Earl  George  it  was  necessarily 
uncertain  who,  at  the  time  of  his  death, 
would  become  and  be  the  person  to  take 
in  remainder  only  as  to  the  charge. 

It  is  further  argued,  that  the  statute  could 
only  apply  to  cases  where  one  person  is  en- 


titled to  receive  and  give  a  dischaige,  and 
another  person  is  liable  to  pay  or  capable  of 
giving  the  acknowledgment  of  the  right  to 
the  charge ;  and  that  if  the  statute  were  held 
to  apply  to  a  case  like  the  present,  it  would 
apply  to  the  case  where  the  tenant  for  life 
had  expressly  declared  it  his  intention  to 
keep  the  charge  alive,  or  had  procured  a 
term  to  be  vested  in  trustees  for  the  pur- 
pose  of  keeping  it  alive,  unless  he  had  fur* 
ther  gone  through  the  ceremony  of  paying 
the  money  to  the  trustees,  for  the  purpose 
of  receiving  the  money  back  from  them 
under  the  name  of  interest  on  the  charge. 

On  the  whole,  it  appears  to  me,  that  the 
statute  cannot  be  applied  to  a  case  where 
there  is  no  assignable  person  liable  to  pay 
the  change,  and  no  person  who,  by  the  delay, 
could  be  induced  to  suppose  that  the  charge 
was  abandoned  or  merged,  and  where  ^e 
rent,  out  of  which  the  interest  of  the  charge 
ought  to  be  paid,  is  receivable  by  and  be- 
longs to  the  same  person  who  is  entitled  to 
the  interest.  Before  the  charge  was  paid 
to  the  younger  children,  it  was  the  duty  of 
Earl  George  to  pay  or  account  for  the  in- 
terest to  them,  to  prevent  any  accumula- 
tion against  the  remainder-man.  After  the 
portions  were  paid,  supposing  Earl  George 
to  have  become  entitled  to  the  charge  for  his 
own  benefit,  it  was  still  his  duty  to  prevent 
the  accumulation  of  interest  against  the 
remainder-man.  Nothing  is  more  common 
than  for  a  man  to  have,  with  reference  to 
the  same  property,  a  right  to  receive  the 
income,  and  a  duty  to  apply  the  income, 
or  to  make  payments  out  of  it  in  a  certain 
manner.  If  the  property  producing  the 
income  be  absolutdy  his,  subject  only  to  a 
charge  in  respect  of  which  it  is  his  duty  to 
make  payment  out  of  the  income,  and  he 
then  becomes  owner  of  the  charge,  there  is 
an  end  of  the  duty  to  make  the  payment. 
But  the  duty  to  make  the  payment  may 
not  be  a  simple  duty,  owing  to  the  persoi^ 
entitled  to  receive  the  interest.  When  the 
estate  in  the  property  charged  is  limited, 
as  in  the  case  of  a  tenant  for  life,  the  duty 
of  paying  the  interest  to  the  person  entitled 
to  receive  it  may  be  connected  with  the 
further  duty  of  preventing  the  accumulation 
of  interest  against  the  remainder-man ;  and 
when  the  owner  of  the  rent  has  become  the 
owner  of  the  charge,  if  the  duty  to  prevent 
accumulation  of  interest  on  the  charge  against 
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the  Temamder-man  continties,  this  Court 
will  hold  the  tenant  owner  of  the  charge 
on  the  inheritance  to  have  discharged  tlmt 
duty  ;  it  is  presumed  to  be  done,  first,  on 
the  ordinary  principle,  that  this  Court  will 
assume  to  be  done  that  which  the  party 
might  and  ought  to  have  done ;  secondly, 
to  prevent  any  prejudice  arising  to  the  re- 
mainder-man by  the  accumulation  of  inter- 
est ;  and,  thirdly,  to  prevent  the  multipli- 
city of  suits,  and  to  relieve  a  remainder-man, 
compelled  to  pay  an  accumulation  of  inter- 
est, from  the  necessity  of  suing  the  personal 
representative  of  the  tenant  for  life,  whose 
duty  it  was  to  pay  the  interest,  for  reim- 
bursement. 

It  was  contended,  that  if  the  duty  to  pay 
comprised  no  duty  to  any  one  but  the  party 
entided  to  receive,  the  Court  would  not 
interfere,  or  in  any  way  qualify  the  act  of  a 
tenant  for  life,  for  fhe  purpose  of  deeming 
the  duty  to  be  satisfied  or  not,  and  I  agree 
to  that ;  but  in  the  case  of  a  tenant  for  life, 
owner  of  a  charge  on  the  inheritance,  it  is 
not  merely  with  reference  to  the  party  him- 
self, that  the  duty  of  paying  the  interest 
arises;  he  receives  the  income,  and  is 
entitled  to  the  interest  payable  thereout ; 
and  when  he  has  received  the  income,  he  is 
deemed  to  have  paid  or  kept  down  the 
interest,  not  because  of  any  duty  which  he 
is  supposed  to  owe  to  himself,  but  because 
he  has  a  duty  to  another,  that  is,  the  re- 
mainder-man, to  prevent  the  accumulation 
of  interest  against  him.  If  you  suppose  it 
to  be  a  subsisting  charge,  Uiere  being  no 
express  payment  of  interest,  no  act  by  which 
the  payment  of  interest  can  be  proved,  there 
would  be  an  accumulation  of  interest  against 
the  remainder-man,  if  the  law  did  not  pre- 
sume a  duty  to  prevent  it,  and  also  presume 
a  performance  of  that  duty  by  the  person 
who  receives  that  income,  by  a  due  appb'ca- 
tion  of  which  the  duty  ought  to  be  perform- 
ed. It  is  not,  I  think,  necessary  to  assume 
as  a  &ct,  although  that  has  been  done,  that 
the  tenant  for  life  must  have  received  the 
interest  of  the  charge  at  the  time  when  he 
received  the  rent  of  the  estate :  it  is  sufficient 
by  the  rule  of  law  that  the  tenant  for  life 
of  an  estate  who  is  also  the  owner  of  a 
charge,  that  is,  on  the  inheritance  thereof, 
must,  in  favour  of  the  remainder-man,  be 
deemed  to  have  kept  down  the  interest  of 


the  charge  out  of  the  rent  received ;  and  I 
think  that  the  remainder-man,  in  whose 
&vour  this  rule  has  been  established,  can- 
not be  permitted  to  contend,  that  the  interest 
that  for  his  benefit  is  deemed  to  have  been 
kept  down  and  paid,  was,  in  fact,  not  paid, 
for  the  purpose  of  enabling  him  to  say,  that 
under  the  Statute  of  Limitations,  the  right 
to  sue  for  the  charge  is  lost ;  and,  under  the 
circumstances,  I  think  that  the  case  does 
not  come  within  the  provisions  of  the  Sta- 
tute of  Limitations. 

Upon  the  whole,  under  the  circumstances, 
and  for  the  reasons  which  I  have  stated,  it 
appears  to  roe,  that  the  plaintiffs  are  entitled 
to  the  relief  which  they  pray.  I  must,  there- 
fore, declare,  that,  according  to  the  true 
construction  of  the  will  of  Earl  Charles,  the 
additional  portions,  amounting  to  25,000/., 
thereby  given  to  the  younger  children  therein 
named,  constituted  a  primary  charge  on  the 
estates,  by  the  same  will  devised  to  the 
testator's  eldest  son,  for  his  life ;  and  that 
Earl  Greorge,  the  tenant  for  life  of  that  estate, 
having  paid  the  same  additional  portions  to 
the  persons  entitled  thereto  out  of  his  own 
money,  became  and  was,  and  up  to  the  time 
of  his  death  continued  to  be  entitled  to  the 
same  charge  for  his  own  benefit ;  and  that 
the  plaintiffs,  who  are  his  legal  personal 
representatives,  are  now  entitled  thereto  as 
part  of  his  personal  estate.  The  ordinary 
account  must  be  directed  to  be  taken,  and 
the  amount  raised  by  sale  or  mortgage. 


.R.     \ 

ill5.  J 


GRUBB  V,  PERRY. 


M 

April 

Amendment — Exceptions  to  Bill  for  Im^ 
pertinence — IrregtUarity  —  I4th  Order  of 
December  1833. 

On  the  I9th  of  March  an  order  was  06- 
tained  by  the  plaintiff  to  amend  his  bill ;  the 
plaintiff  undertaking  to  amend  the  defen* 
danfs  office  copy,  and  not  requiring  any  fur^ 
iher  answer.  The  bill  was  amended  on  the 
2lsi  of  March,  and  on  that  day  the  plaintiff 
gave  notice  to  the  defendant  to  leave  his  office 
copy  billto  be  amended;  the  offke  copy  bill  was 
left  for  amendment  on  the  22nd  of  March,  and 
on  the  2Srd  of  that  month  it  was  taken  away 
by  the  defendant  duly  amended :  notice  was 
on  the  21  St  given  by  the  plaintiff  to  the  de^ 


Digitized  by 


Google 


318 


COURTS  OF  CHANCERY : 


fendant  thatf  at  the  expiration  of  eight  days 
from  that  date,  the  plaintiff  would  file  a  re- 
plication ;  the  defendant  obtained  no  order 
or  warrant  for  time  to  answer,  and  on  the 
^Oth  of  March  a  replication  was  filed,  of 
which  notice  was  on  that  day  given  to  the 
defendant.  On  the  Srd  of  April  the  defen- 
dant  was  served  with  a  subpoena  to  rejoin, 
and  on  the  llth  of  April  the  defendant  filed 
an  exception  for  impertinence  to  the  amended 
hill : — Held,  that  the  exception  was  irregu- 
larly filed,  and  that  the  eight  days  mentioned 
in  the  \Ath  Order  of  December  1833,  were  to 
he  considered  as  one  day  inclusive  and  the 
other  day  exclusive. 

By  an  order  dated  the  19th  of  March,  the 
plaintiif  was  allowed  to  amend  his  bill 
without  costs,  the  plaintiff  amending  the  de- 
fendant's office  copy,  and  not  requiring  any 
further  answer.  The  bill  was  accortogly 
amended  on  the  21st  of  March;  on  the 
same  day,  the  plaintiff's  solicitor  gave  no- 
tice in  writing  to  the  defendant's  solicitors 
that  he  had  amended  the  bill  pursuant  to 
the  order  of  the  Court,  and  required  them 
to  leave  their  office  copy  bill  with  the  record 
and  writ  clerk,  to  be  amended,  and  at  the 
same  time  apprised  them  that  at  the  expi- 
ration of  eight  days  from  that  time  he  should 
proceed  to  file  a  replication  ;  the  office  copy 
bill  was  left  for  amendment  on  the  22nd  of 
March,  and  taken  away,  amended,  by  the 
defendant  on  the  23rd  of  that  month. 
The  defendant  did  not  obtain  any  order  or 
make  any  application  for  time  to  answer 
the  amended  bill ;  and  on  the  80th  of  March 
the  plaintiff  filed  a  replication  to  the  an- 
swer of  the  defendant,  and  on  that  day 
gave  notice  to  the  defendant's  solicitors  of 
such  replication  having  been  filed ;  on  the 
3rd  of  April,  the  plaintiff's  solicitor  served 
the  defendant's  solicitors  with  a  subpcena  to 
rejoin  ;  on  the  1 1th  of  April  the  defendant's 
solicitors  filed  an  exception  to  the  amended 
bill  for  impertinence,  and  on  the  same  day 
notice  of  motion  was  served  on  the  defen- 
dant's solicitors  to  take  the  exception  for 
impertinence  off  the  file  for  irregularity. 

Mr.  O.  Turner  and  Mr.  Giffard,  in  sup- 
port of  the  motion. — The  question  is,  whe- 
ther, after  a  replication  has  been  filed,  and 
a  subpoena  to  rejoin  has  been  served,  it  is 


competent  for  a  party  not  called  on  for  any 
answer  to  file  exceptions  to  the  bill  for 
impertinence.  In  this  case  issue  had  been 
joined  between  the  parties  before  the  excep- 
tion was  filed,  which  state  of  things  the  de- 
fendant could  not  afterwards  alter  by  any 
proceeding  on  his  part ;  but  he  might, 
during  the  eight  days  reserved  to  him  by 
the  14th  Order  of  the  21st  of  December 
1833  (I),  for  considering  whether  he  would 
answer  the  amended  bill,  serve  an  order  or 
warrant  for  time  to  answer  the  same — Jeffray 
V.  M'Ca6c(2). 

Mr.  Tinney,  contra.  —  The  defendant 
having  taken  no  step  whatever  in  the  cause 
after  tiie  21st  of  March,  previously  to  filing 
the  exception  for  impertinence,  he  was  jus- 
tified, by  the  practice  of  the  Court,  in 
taking  that  course  ;  the  amendment  of  die 
bill  also  was  only  made  in  the  defendant's 
office  copy  on  the  22nd  of  March,  so  that 
eight  clear  days  did  not  intervene  pursuant 
to  the  14th  Order  of  December  1833,  be- 
tween that  date  and  the  filing  of  the  re- 
plication on  the  30th  of  Marcli. 

Kinworthy  v.  AUen,  1  Bro.  C.C.  400. 
Vide  Anon.  2  Ves.  sen.  631,  and 
Anon.  5  Ves.  656. 

Barnes  v.  Saxby,  3  Swanst.  282,  n. 

PeUew  V. ,  6  Ves.  456. 

The  Master  of  the  Rolls  said  the  ques- 
tion was,  whether  the  replication  had  been 
properly  filed ;  the  defendant  had  a  right  to 
see  whether  it  was  for  his  interest  to  put 
in  an  answer  to  the  amended  bill,  and  such 
a  step  might  be  very  important  to  the  de- 
fendant's interest ;  that  the  defendant  was 
allowed  eight  days  from  the  time  of  amend- 
ing the  bill,  to  determine  what  course  he 
would  pursue,  and,  according  to  the  ordi- 
nary rule  of  computation  in  such  cases,  one 
of  the  eight  days  was  to  be  excluded  and 
the  other  included ;  that  is,  seven  clear  days 
must  elapse  before  a  replication  could  be 
filed.  Afterwards,  on  the  3rd  of  April,  and 
previously  to  the  filing  of  the  exception 
for  impertinence,  the  subpoena  to  rejoin  was 
served,  and  new  duties  arose  between  the 
parties,  and  the  cause  was  at  issue,  so  as  to 
prevent   any    exception   for   impertinence 

(1)  Ord.  Can.  47  ;  8  Law  J.  Rep.  (N.s.)Chaiic.2. 
(1)  1  Russ.  &  Mjl.  739. 
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being  filed  without  the  previous  sanction  of 
the  Court  having  been  obtained. 

Exception  for  impertinence  ordered 
to  be  taken  off  the  file. 


} 


BECK  V.  BUEN. 


M.R. 
April  21, 23 

Legacy — Construction — Vested  Interest. 

R.  W,  by  his  willy  directed  his  executors ^ 
afler  the  death  of  his  wife^  to  sell  his  real 
and  personal  estate,  and  to  divide  the  pro* 
dace  thereof  equally  amongst  all  and  every 
the  children  of  his  brothers  and  sisters,  and 
his  wife*s  brothers  and  sisters^  share  and 
share  alike;  and  in  case  of  the  death  of  any 
of  the  above-mentioned  children,  in  the  life^ 
time  of  his  wife,  leaving  issue,  then  he 
directed  his  executors  to  pay  unto  the  issue 
of  such  child  or  children,  his,  her,  or  their 
parent's  share  equally,  share  and  share 
alike  : — Held,  that  such  of  the  children,  or 
the  issue  of  such  of  the  deceased  children,  of 
the  testator*s  brothers  and  sisters  and  his 
wife's  brothers  and  sisters  as  died  during 
the  lifetime  of  his  widow,  the  tenant  for  life, 
took  no  interest  in  the  bequest. 

Richard  Wilson,  by  his  will,  bearing  date 
the  Idth  of  June  1801,  directed  his  execu- 
tors thereinafter  named,  after  the  death  of 
his  wife,  to  cause  all  and  singular  his  free- 
hold, copyhold,  and  leasehold  estates,  and 
his  household  furniture,  books,  plate,  linen, 
china,  and  other  household  stuff,  to  be  sold 
as  therein  mentioned,  and  to  call  in  all 
monies  due  to  him ;  and  out  of  the  produce 
of  the  whole,  he  directed  his  executors  to 
invest  so  much  thereof  in  the  SI.  per  cent, 
consolidated  bank  annuities,  as  would  be 
sufficient  to  pay  three  annuities  of  202.,  lOl., 
and  lOl.,  therein  mentioned,  which,  on  the 
death  of  the  annuitants,  were  respectively 
directed  to  fall  into  the  residue  of  his  per- 
sonal estate,  and  be  divided  as  thereinafter 
mentioned ;  and  with  respect  to  the  residue 
of  the  produce  of  the  sale  of  the  said  free- 
liold,  copyhold,  and  leasehold  estates,  house- 
hold furniture,  books,  plate,  linen,  china, 
and  other  household  stuff,  directed  to  be 
sold,  and  money  due  upon  bond  or  other- 
wise, and  other  the  residue  of  his  real  and 


personal  estate,  he  directed  lus  executors  to 
divide,  and  equally  pay  the  same  to  and 
amongst  all  and  every  the  children  born  in 
lawful  wedlock  of  his  brothers  and  sisters, 
and  to  and  amongst  all  and  every  the  chil- 
dren born  in  lawful  wedlock  of  his  said 
wife's  brothers  and  sisters,  share  and  share 
alike ;  and  his  will  was,  that  in  case  of 
the  death  of  any  or  either  of  the  above- 
mentioned  children,  in  the  lifetime  of  his 
wife,  leaving  issue,  then  and  in  that  case 
he  directed  his  executors  to  pay  unto  the 
issue  of  such  child  or  children,  his,  her,  or 
their  parent's  share  equally  between  them, 
share  and  share  alike  ;  and  he  directed  the 
said  annuities  when  they  fell  in,  and  the 
stock  in  which  they  should  be  invested,  to 
be  divided  in  like  manner.  The  testator's 
widow  died  in  1837,  and  in  1840,  a  suit  was 
instituted,  seeking  the  administration  of  the 
testator's  estate  and  effects. 

The  claimants  under  the  residuary  devise 
were  numerous,  and  the  question  discussed, 
on  the  cause  coming  on  for  further  direc- 
tions, was  as  to  the  claims  of  the  personal 
representatives  of  children  of  the  brothers 
and  sisters  of  the  testator,  and  of  his  widow, 
who  were  living  at  the  testator's  aeath,  but 
died  during  the  lifetime  of  the  widow,  the 
tenant  for  life,  without  leaving  issue,  and 
of  the  personal  representatives  of  the  issue 
of  such  children  as  died  in  the  lifetime  of 
the  tenant  for  life. 

Mr.  Spence  &nd  Mr.  Wood,  for  the  plain- 
tiffs, contended,  that  there  was  no  gift  to  the 
nephews  and  nieces  of  the  testator  or  of  his 
widow,  save  so  &r  as  the  same  was  evidenced 
by  the  direction  to  sell  and  divide  the  pro- 
perty in  the  manner  stated  in  the  will,  at  the 
death  of  the  tenant  for  life,  and  that  such 
gift  did  not  vest  until  the  happening  of  that 
event. 

Billingsley  v.  WiUs,  3  Atk.  219. 
Viner  v.  Francis,  2  Bro.  C.C.  658. 

Mr.  G.  Turner  and  Mr.  Maxwell,  for 
the  personal  representatives  of  children  who 
died  during  the  lifetime  of  the  tenant  for 
life,  contended,  that  the  payment  only  was 
postponed  for  the  convenience  of  the  estate, 
the  gift  being  an  absolutely  vested  interest 
in  the  children  of  the  testator's  brothers  and 
sisters,  and  his  wife's  brothers  and  sisters ; 
and  cited— 
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JVaUter  v.  Main,  1  Jac.  &  Walk.  1. 
Leeming  v.  Sherratt,  2  Hare,  14 ;  s.  c« 

11  Law  J.  Rep.  (n.s.)  Chanc.  423. 
Hallifax  v.  WiUon,  16  Ves.  171. 
Gray  v.  Garman,  2  Hare,  268 ;  8.  c.  12 

Law  J.  Rep.  (n.8.)  Chanc.  259. 

Mr.  Stinion,  Mr.  Elderton,  Mr.  Ellis^ 
Mr.  Shebbearcy  and  Mr.  Cory,  appeared  for 
other  parties. 

The  Master  of  the  Rolls,  after  reading 
the  testator's  will,  said,  that  the  testator 
had  descrihed  a  class  of  children,  amongst 
whom  his  residnary  estate  was  to  he  distri- 
buted, after  his  wife's  decease ;  that  there 
was  no  direct  gift  to  the  children,  or  to  any 
trustees  for  the  children  therein  mentionedi 
the  mode  of  gift  being  by  means  of  a  direct 
tion  to  his  executors,  after  the  death  of  his 
wife,  to  sell  his  estates  and  effects,  and  to 
divide  the  proceeds  thereof  equally  amongst 
thie  children  of  his  brothers  and  sisters,  and 
of  his  wife's  brothers  and  sisters ;  and  Ids 
Lordship  was  of  opinion,  that  the  direc-> 
tion  to  pay  applied  to  such  children  only  as 
answer^  Uie  description  of  children  or  issue 
of  children  at  the  period  of  distribution,  viz. 
the  death  of  the  tenant  for  life ;  and  that  he 
did  not  intend  to  say,  that  in  all  cases  where 
the  gift  was  in  the  direction  to  pay,  none 
but  Uiose  living  at  the  period  of  distribution 
were  to  take ;  the  question  always  depending 
on  the  effect  to  be  given  to  all  the  words 
used  by  the  testator  taken  together. 


rin 
M.R.     ) 
April  15,^ 


re     WILLIAM     BROMLEY,     A 

SOLICITOR,  ex  parte  London 

AND      BRIOHTON       RAILWAY 
COMPANY. 

Solicitor — Bill  of  Costs — Reference  for 
Taxation — Payment  of  Money  into  Court. 

Where  a  reference  for  taxation  of  a  soli^ 
citor*s  biU  of  costs  is  applied  for,  after  the 
expiration  of  the  one  month  mentioned  in  the 
31th  section  of  the  6  ^  7  Vict.  c.  73,  and 
the  bill  is  under  lOOL  in  amount,  the  order 
will  be  made  for  a  reference,  without  re- 
quiriny  the  amount  of  the  biU  to  be  paid  into 
court. 

Money  paid  out  of  court,  upon  motion^ 
under  particular  circumstances. 


By  the  act  of  pariiament  6  &  7  Vict, 
c.  73.  s.  37.  no  solicitor  or  attorney  can 
commence  any  action  for  the  recovery  of 
any  bill  of  costs,  until  the  expiration  of  one 
month  after  delivery  of  such  bill ;  and  in 
case  no  application  shall  be  made  within 
one  mouth,  by  the  party  chargeable  with 
such  biU,  to  refer  the  bill  for  taxation,  pro- 
vision is  made  for  the  reference  of  such  bill, 
"  with  such  directions,  and  subject  to  such 
conditions  as  the  Court  or  Judge  shall 
think  proper."  In  the  present  case,  by  an 
order  made  on  the  petition  of  the  London 
and  Brighton  Railway  Company,  it  was 
ordered  that  the  petitioners  should  on  or  be* 
fore  the  day  named  in  the  order,  pay  into  the 
Bank,  with  the  privity  of  the  Accountant- 
General,  in  trust  in  this  matter,  the  sum  of 
60L  19s.  subject  to  the  further  order  of  the 
Court;  and  it  was  thereby  referred  to  the 
Master  in  rotation,  to  tax  the  bill  of  costs 
of  Mr.  Bromley,  amounting  to  the  sum  of 
501.  I9s. ;  and  then  followed  an  order  for 
payment  of  the  costs  of  the  taxation,  accord* 
ing  to  the  result  thereof^  viz.,  whether  the 
bill  was  or  not  reduced  by  a  sixth  part  of 
its  amount  when  delivered.  The  Master 
had  certified  the  amount  of  the  bill  of  costs 
when  taxed. 

Mr.  Goldsmid  now  applied,  on  behalf  of 
the  London  and  Brighton  Railway  Com- 
pany, on  motion,  to  the  Master  of  the  Rolls, 
that  part  of  the  sum  of  bOl.  19s.  might  be 
order^  to  be  paid  to  Mr.  Bromley,  and  the 
residue  thereof  to  one  of  the  solicitors  of 
the  London  and  Brighton  Railway  Com- 
pany. 

The  Master  op  the  Rolls  made  the 
order  under  all  the  circumstances  of  the 
case:  but  expressed  his  unwillingness  to 
make  any  order  for  the  pa3nnent  of  money 
out  of  court,  upon  motion. 


NoU. — It  was  afterwards  stated  that  with  the 
riew  of  ayoidiog'  the  expense  of  payings  money  into 
court  and  getting  it  paid  out  again,  the  Master  (rf* 
the  RoUs  had  ordered  that,  in  cases  like  the  pre- 
sent, where  the  amoant  of  the  bill  did  not  exceed 
100/.,  the  order  for  taxation  should  be  made  by  bis 
secretary,  without  requiring  the  money^tobe  paid 
into  court. 
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BATH£R  V.  KEABSLEY. 


M.R. 
May  2. 

Parties — Striking  out  Name  of  a  Co^ 
plaintiff— Costs — Receiver — Security. 

On  the  coming  in  of  an  answer  to  a  biU 
filed  by  two  plaintiffs,  it  appeared  that  one 
of  the  plaintiffs  had  agreed  with  one  of  the 
defendants,  before  the  institution  of  the  suit, 
to  be  bound  by  certain  dealings  which  had 
taken  place  with  the  trust  property,  the  <ii6- 
ject-matter  of  the  suit ;  this  was  not  known 
to  the  solicitor  of  the  plaintiffs,  when  instruct 
tions  were  given  for  the  preparation  of  the 
bill,  nor  until  after  the  answers  had  been 
filed: — Held,  on  giving  security  for  the 
costs  of  the  suit  up  to  the  date  of  the  motion, 
and  paying  the  costs  of  the  motion,  that  the 
plaintiffs  were  entitled  to  amend  the  bill  by 
striking  out  the  name  of  such  co-plaintiff, 
and  making  him  a  defendant ;  the  costs  aU 
ready  incurred  in  the  suit  being  reserved  by 
the  Court  for  consideration  at  the  hearing 
of  the  cause. 

Order  also  made,  that  mortgage  securities 
be  deposited  with  the  Master,  in  order  that 
the  amount  of  security  to  be  given  by  the 
receiver  to  be  applied  by  the  Court,  might  be 
diminished. 

Mr.  G.  Turner  and  Mr.  Baily  moved 
for  liberty  to  amend  the  bill,  by  striking 
out  the  name  of  Thomas  Bather,  as  a  co- 
plaintiff,  and  making  him  a  defendant,  on 
payment  of  20s.  costs  to  the  defendants, 
and  that  the  plaintiff  might  hare  three 
weeks'  time  to  amend  their  bill,  after  two 
of  the  defendants,  Kearsley  and  Cxray,  should 
have  produced  the  copies  of  accounts,  deeds, 
probate,  &c.,  mentioned  in  an  order  of  the 
Court,  dated  the  8th  of  February  1844, 
and  thereby  ordered  to  be  produced  and 
deposited  by  the  defendants  respectively, 
the  plainti£b  giving  security  for  the  costs  of 
the  suit  up  to  the  present  time ;  and  that 
the  defendant  Kearsley  might  be  ordered 
to  deposit  with  the  Master  of  the  Court  in 
rotation,  the  securities  and  papers  in  the 
oi^er  mentioned,  and  thereby  directed  to  be 
delivered  by  him  to  the  receiver  so  to  be 
appointed,  instead  of  their  being  delivered 
to  such  receiver ;  and  that  the  Master,  in 
allowing  the  security,  to  be  given  by  the 
person  to  be  appointed  receiver,  might  fix 
the  amount  of  such  security  with  reference 
Nbw  Sbries,  XIII.— Chanc. 


to  the  amount  of  the  annual  interest  and 
income  of  the  property,  instead  of  with  re- 
ference to  the  amount  of  the  principal  sums 
constituting  the  same,  and  the  interest  and 
income  thereof. 

It  appeared  from  the  affidavit  of  the 
plaintiffs'  solicitor,  that  circumstances  were 
stated  in  the  answer  of  the  defendants 
Kearsley  and  Ghray,  tending  to  shew  that 
the  co-plaintiff,  Thomas  Bather,  had,  pre- 
viously to  the  institution  of  the  suit,  been 
made  acquainted,  by  the  defendants  Kears- 
ley and  Gray,  with  the  dealings  which  had 
t^ken  place  with  the  trust  property,  the 
subject  of  the  suit,  and  had  agreed  with  one 
of  those  defendants  to  be  bound  thereby; 
that  counsel  who  originally  prepared  the 
bill,  considered  it  desirable  to  make  the 
plaintiff  Thomas  Bather  a  co-plaintiff  with 
his  mother,  on  account  of  his  having  an 
absolute  interest  in  remainder  in  the  trust 
property,  the  plaintiff  Mary  Bather,  who 
sued  by  her  next  Mend,  having  a  life  inter- 
est therein  only,  for  her  separate  use,  with- 
out power  of  anticipation;  that  Thomas 
Bather  was  named  as  such  co-plaintiff,  in 
entire  ignorance  on  the  part  of  the  deponent 
that  any  circumstances  existed  on  which 
any  question  of  acquiescence  on  the  part  of 
Thomas  Bather  could  be  raised ;  that  the 
deponent  was  not  aware  of  the  existence  of 
any  such  circumstances,  till  he  read  the 
answer  of  the  defendants  Kearsley  and 
Gray;  that  he  was  advised  and  believed 
that  if  Thomas  Bather  was  continued  as  a 
co-plaintiff  with  Mary  Bather,  the  expense 
of  the  suit  would  be  increased,  by  evidence 
being  gone  into  as  to  the  alleged  acquies- 
cence ;  and  that  if  it  should  appear  that  Tho- 
mas Bather  had,  to  any  extent,  bound  him- 
self by  actual  acquiescence,  it  would  not  be 
open  to  the  Court  to  decide  all  the  questions 
in  which  the  plaintiff  Mary  Bather,  and 
several  of  the  defendants  to  the  suit,  were 
interested. 

In  support  of  the  application,  SmaU  v. 
Attwood{\)  was  cited. 

Mr.  J.  H.  Palmer,  contr^,  for  the  de- 
fendant Kearsley. — The  answer  of  the  de- 
fendant Kearsley  is  a  complete  defence  as 
regards,  at  least,  one  of  the  plaintiffs ;  and 
to  justify  the  application  it  must  be  shewn 

(1)2  You.  &  Jer.  512;  and  in  Aylwin  v.  Bray, 
in  note,  p.  518,  to  that  case. 

2T 
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in  a  case  like  the  present,  which  is  not  done, 
that  there  will  be  a  denial  of  justice  if  Tho- 
mas Bather  be  allowed  to  remain  as  a  co- 
plaintiff  on  the  record — Attorney  General  v. 
Cooper  (2).  In  Lambert  v.  Hutchinson  (3), 
notwithstanding  a  misjoinder  of  plaintiffs, 
the  Court  permitted  a  decree  to  be  made  at 
the  hearing,  and  the  same  course  might  be 
properly  pursued  in  the  present  case.  The 
plaintiffs  only  offer  to  give  security  for  costs 
up  to  the  present  time ;  whereas,  if  the 
case  had  proceeded  to  a  hearing,  the  bill 
might  have  been  dismissed  with  costs  ;  and 
as  to  the  variation  which  is  asked  of  the 
order  of  the  8th  of  February  1844,  no  spe- 
cial circumstances  are  adduced  to  justify 
that  part  of  the  application,  and  it  was  con- 
sidered at  the  time  the  order  was  made  that 
the  principal  mortgage  money  should  be 
got  in,  that  the  same  was  for  the  benefit  of 
all  parties  to  the  cause. 

The  other  cases  cited  against  the  appli- 
cation were— 

Brown  v.  Sawer^  3  Beav.  598 ;   s.  c. 

10  Law  J.  Rep.  (n.s.)  Chanc.  240. 
Raffety  v.  King^   1  Keen,  601 ;   s.  c.  6 

Law  J.  Rep.  (n.s.)  Chanc.  87. 
Holkirk  ▼.  Holkirk,  4  Madd.  50. 
Read  v.  Treacher,  2  Keen,  317 ;  s.  c. 

7  Law  J.  Rep.  (n.s.)  Chanc.  299. 

Mr,  Rolty  for  the  defendant  John  Gray, 
admitted  that  the  question  was  entirely  one 
of  discretion  in  the  Court,  and  contended, 
that  the  case  to  be  made  by  his  client  might 
have  no  application  to,  or  in  any  manner 
affect  one  of  the  plaintiffs,  but  be  very  mate- 
rial as  regarded  the  other  plaintiff,  and  in  the 
present  case  the  motion  was  on  behalf  of  both 
the  co-plaintiffs ;  that  the  costs  offered  to 
be  paid  by  the  plaintiffs  would  not  do  justice 
to  the  defendants,  the  answers  having  been 
put  in  to  the  bill  of  Thomas  Bather,  as  well 
as  of  Mary  Bather,  and  being  much  longer 
than  they  would  have  been  if  the  bill  had 
been  simply  the  bill  of  Mary  Bather. 

The  Master  of  the  Rolls. — ^The  pre* 
sent  motion  (amongst  other  things)  seeks  to 
substitute  the  deposit  of  the  mortgage  deeds 

(2)  3  Myl.&  Cr.258;  s.c.  8  Law  J.  Rep.  (n.s.) 
Chanc.  19. 

(S)  1  Bear.  277 ;  a.  o.  8  Law  J.  Rep.  (K.a.) 
Chine.  196. 


with  the  Master,  and  render  unnecessary  tlie 
security  which  would  otherwise  have  to  be 
given  by  the  receiver  in  respect  of  the  prin- 
cipal mortgage  sum,  and  I  have  had  cases 
before  me  where  the  money  due  from  per- 
sons has  been  ordered  to  be  paid  into  court 
to  prevent  the  payment  to  the  receiver  of  a 
per-centage  on  the  principal  sum  due  on 
mortgage  (4) ;  in  cases  of  this  kind,  the 
Court  has  frequently  imposed  a  duty  on 
plaintiffs,  and  has  taJcen  care  to  do  justice 
to  all  the  parties  at  the  hearing  of  the  cause. 
In  Small  v.  Attwood,  the  application  to 
amend,  by  striking  out  the  name  of  a  co« 
plaintiff,  and  making  him  a  defendant,  was 
strongly  contested  at  the  bar,  but  granted 
by  the  Court,  and  the  circumstances  stated 
in  this  case  are  strong,  and  I  shall  give  the 
plaintiffs  leave  to  make  the  amendments 
proposed,  they  paying  the  costs  of  the 
present  application,  and  consequent  thereon, 
and  giving  security  for  the  costs  of  the  suit 
already  incurred,  and  I  will  reserve  for  con- 
sideration at  the  hearing  of  the  cause,  the 
payment  of  these  costs.  The  receiver  says 
he  does  not  wish  to  get  in  the  mortgage 
money,  in  order  that  he  may  find  security 
of  smaller  amount  than  he  would  otherwise 
have  to  procure,  and  there  can  be  no  objec- 
tion to  this.  The  mortgage  deeds  and 
papers  must  be  brought  into  court,  and  the 
receiver  is  not  to  receive  the  principal  sum 
due  without  the  leave  of  the  Court,  but  the 
interest  monies  and  income  only ;  and  the 
plaintiff  will  be  allowed  three  weeks'  time 
to  make  the  requisite  amendment.  The 
defendant  Kearsley  must  within  ten  days 
deposit  with  the  Master  the  deeds,  books, 
and  papers  mentioned  in  the  order  of  the 
8th  of  February  1844. 


M.R.  ") 
rchl9,20;  V 
May  6.       } 


OOYMOUR  V.  PIG6S. 


March! 
May  I 

Compromise^^Redemption — Devise. 

Where  parties  enter  into  a  eompromue 
respecting  a  doubtful  right,  they  ought  to 
stand  on  equal  terms;  and  to  set  tuide  a 
compromise  entered  into,  in  which  the  parties 

(4)  This  waa  done  in  the  caase  of  Day  v.  Croft, 
not  yet  reported. 
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meet  on  unequal  terms,  it  is  not  necessary  to 
prove  a  case  of  preconceived  or  deliberate 
fraud, 

J.  N,  devised  a  copyhold  estate  to  his 
daughter  M.  A.  for  her  life,  and,  after  her 
decease  to  her  first  child,  male  or  female,  and 
to  his  or  her  heirs  and  assigns,  for  ever;  and 
if  such  child  should  depart  this  life,  under 
twenty-one^  and  without  leaving  issue,  then 
the  testator  gave  the  same  estate  to  the  second 
child  of  the  body  of  his  daughter,  and  to  the 
heirs  and  assigns  of  such  second  child;  and 
in  CMC  such  second  child  should  die  under 
the  age  of  twenty- one,  and  without  leaving 
issue,  then  to  the  third  child  of  the  body  of  his 
daughter,  and  so  on,  to  the  fourth  and  fifth, 
and  all  and  every  other  the  child  and  chil" 
dren  of  his  daughter  as  beforesaid,  regard 
being  had  to  the  seniority  of  age  and  priority 
of  birth  of  such  child  or.  children,  and  to 
their  several  and  respective  deaths,  under 
age,  and  without  leaving  lawful  issue  of  their 
bodies,  **for,  in  case  of  issue,"  added  the  tes-- 
iator,  *^it  is  my  will  that  such  issue  shall  in^ 
herit  the  said  estate;"  and  the  testator  gave 
the  said  estate  to  him  or  her,  and  to  his  or 
her  heirs,  accordingly ;  but  in  case  his  daugh- 
ter died  without  leaving  issue  of  her  body, 
lawfully  begotten,  or  having  issue,  such  issue 
should  die  under  twenty-one,  without  leaving 
lawful  issue,  then  the  testator  devised  the 
estate  over  to  N,  G.  in  fee  simple : — Held, 
thai  the  daughter  took  an  estate  for  life  only, 
and  having  died  without  having  had  any 
isMue,  the  devise  over  to  N.  G.  took  effect. 

The  object  of  the  hill  was  to  set  aside  a 
release,  and  also  a  surrender  of  copyhold 
property,  and  to  have  the  same  declared 
void,  and  for  an  account  of  the  rents  and 
profits  thereof,  received  by  the  defendant 
Pigge.  The  bill  also  prayed  that  a  condi- 
tional surrender  of  the  premises,  made  to 
the  other  defendant  Veargitt,  might  be  de- 
clared void.  The  property  was  situate  at 
Hadleigh,  in  Suffolk,  and  belonged  ori- 
ginally to  Joshua  Nunn ;  and  the  plaintiff 
claimed,  as  the  heir-at-law  of  Nunn  Goy- 
mour,  one  of  the  devisees  named  in  the 
will  of  Joshua  Nunn,  dated  the  1st  of 
June  1787)  and  which  was  as  follows  :  viz. 
*'  I  give  and  bequeath  unto  my  wife, 
Portesia  Nunn,  all  that  my  messuage  or 
tenement,  situate  and  being  in  or  near  a 
certain   street  in  Hadleigh,  called  Angel- 


street,  and  also  all  those  fields  or  pieces  of 
arable  land,  adjoining  to  the  aforesaid  pre- 
mises, which  I  purchased  of  Edward  Cooper, 
to  hold  the  same  to  my  said  wife  Portesia 
Nunn,  and  her  assigns,  for  and  during  the 
term  of  her  natural  life,  she  committing  no 
waste  thereon,  but  keeping  the  same  in 
good  and  tenantable  repair ;  and  from  and 
afler  the  decease  of  my  wife,  then  1  give 
4he  same  messuage  or  tenement,  lands, 
hereditaments,  and  premises,  to  my  daughter 
Mary  Ann  Nunn,  and  her  assigns,  for  and 
during  the  term  of  her  natural  life ;  and 
from  and  after  her  decease,  then  I  give  and 
bequeath  the  said  estate  and. premises  unto 
the  first  child  of  the  body  of  her  my  said 
daughter  Mary  Ann,  lawfully  to  be  be- 
gotten, whether  male  or  female,  and  to  his 
or  her  heirs  and  assigns,  for  ever;  and  if 
such  child  shall  depart  this  life  under  the 
age  of  twenty-one  years,  and  without  leav- 
ing issue  of  his  or  her  body,  lawfully  be- 
gotten, then  I  give  the  aforesaid  estates, 
hereditaments,  and  premises  unto  the  second 
child  of  the  body  of  her  my  said  daughter, 
lawfully  to  be  begotten,  and  to  the  heirs 
and  assigns  of  such  second  child ;  and  in 
case  such  second  child  shall  die  under  the 
age  of  twenty-one  years,  and  without  leav- 
ing issue  of  his  or  her  body,  lawfully  be- 
gotten, then  I  give  the  same  estates  and 
premises  to  the  third  child  of  the  body  of  my 
said  daughter,  lawfully  begotten,  and  so  on 
to  the  fourth  and  fifth,  and  all  and  every 
other  the  child  and  children  of  the  body  of 
my  said  daughter  Mary  Ann,  to  be  begotten 
as  beforesaid,  regard  being  had  to  the 
seniority  of  age  and  priority  of  birth  of 
such  child  or  children,  and  to  their  several 
and  respective  deaths,  under  age,  and  with- 
out leaving  lawful  issue  of  their  bodies  ;  for, 
in  case  of  issue,  it  is  my  will  that  such  issue 
shall  inherit  the  aforesaid  estates,  heredita- 
ments, '  and  premises.  And  1  do  hereby 
give  and  bequeath  the  same  to  him  or  her, 
and  to  his  or  her  heirs,  accordingly  ;  but, 
in  case  my  said  daughter  Mary  Ann  depart 
this  life,  without  leaving  issue  of  her  body, 
lawfully  begotten,  or  having  issue  and  such 
issue  shall  die  under  the  age  of  twenty-one 
years,  without  leaving  lawful  issue,  lawfully 
to  be  begotten,  as  aforesaid,  then  I  give 
and  bequeath  the  aforesaid  messuage,  lands, 
and  hereditaments,  with  the  appurtenances, 
unto  my  cousin  Mary  Ann  Goymour,  the 
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"wife  of  Benjamin  Groymour,  farmer,  and  her 
assigns,  for  and  during  the  term  of  her  na- 
tural life ;  and  from  and  after  her  decease, 
then  I  give,  devise,  and  bequeath  the  same 
messuage,  lands,  hereditaments  and  pre- 
mises unto  Nunn  Goymour,  son  of  the  said 
Mary  Ann  Goymom:,  and  to  his  heirs  and 
assigns  for  ever." 

The  testator  died  shortly  after  the  date 
of  his  will,  and  his  widow  died  in  1801> 
Mary  Ann  Nunn  intermarried  with  the 
defendant  Pigge;  and  in  1816  they  suf- 
fered a  customary  recovery  of  the  estate, 
which  was  of  copyhold  tenure,  and  sur- 
rendered the  same  to  the  uses  of  a  settle- 
ment, executed  on  their  marriage.  Mary 
Anne  Pigge  died  in  April  1882,  without 
ever  having  had  any  issue,  but  having  made 
a  will,  whereby,  under  a  power  given  her, 
she  devised  the  premises  to  the  defendant 
Pigge  absolutely.  Mary  Ann  Goymour, 
the  testator's  cousin,  died  in  the  lifetime  of 
Mary  Anne  Pigge,  leaving  four  children,  of 
whom  William  GU>ymour  was  the  eldest, 
and  the  plaintiff  the  second  son.  B.  N. 
Goymour,  in  the  will  called  Nunn  Goymour, 
died  in  the  lifetime  of  M.  A.  Pigge,  and  of 
his  mother,  M.  A.  Goymour,  without  issue, 
and  intestate,  leaving  William  Goymour,  his 
brother,  his  heir-at-law  and  heir  according 
to  the  custom  of  the  manor  of  Hadleigh. 
William  Goymour  died,  in  the  month  of 
September  1818,  intestate,  and  without 
issue,  leaving  the  plaintiff  his  heir-at-law 
and  heir  according  to  the  custom  of  the 
manor  of  Hadleigh. 

The  questions  for  the  consideration  of 
the  Court  were,  first,  whether  Mary  Ann 
Pigge  took  a  life  estate,  or  an  estate  tail, 
under  the  will  of  Joshua  Nunn ;  and  if  she 
took  the  former  only,  whether  the  transac- 
tion between  the  plaintiff  and  the  defendant 
Pigge, *under  the  circumstances,  ought  to  be 
set  aside. 

The  plaintiff  was  a  farm-labourer,  and  in 
the  month  of  April  1887  travelled  to  Lynn, 
to  solicit  assistance  from  the  defendant 
Pigge,  on  the  ground  of  the  plaintiff's  rela- 
tionship to  the  defendant  Pigge's  late  wife. 
The  defendant  Pigge,  on  the  plaintiff's 
arrival,  directed  him  to  go  to  a  public-house 
in  Lynn,  named  by  him,  where  he  the  defen- 
dent  Pigge  would  meet  the  plaintiff  on  the 
next  day  but  one,  the  defendant  Pigge  at 
the  same  time  giving  to  the  plaintiff  a  letter 


to  be  delivered  to  Mr.  GtK)dwin,  the  defen- 
dant  Pigge's  solicitor.  The  plaintiff  went 
to  Lynn  accordingly,  and  delivered  the 
letter ;  and,  on  the  next  day  but  one,  (being 
the  17th  of  April  1887)  the  plaintiff  accom- 
panied the  defendant  Pigge  to  the  offiee  of 
Mr.  Goodwin^  when,  according  to  the  evi- 
dence of  Mr.  Goodwin,  he  (Goodwin)  read 
to  the  plaintiff  the  wi]l  of  Joshua  Nunn, 
and  explained  to  the  plaintiff  the  doubts 
and  difficulties  arising  thereon,  and  stated 
to  the  plaintiff  that  the  defendant  Pigge  had 
made  up  his  mind  to  defend  his  title  to  the 
estate  in  question,  and,  at  the  same  time, 
signified  his  (Goodwin's)  impression  that 
the  attomies  whom  the  plainriff  had  con* 
suited,  thought  that  the  plaintiff  could  not 
recover  the  estate.  Goodwin  also  stated 
that  the  defendant  Pigge  had  always  enter- 
tained a  kindly  feeling  towards  his  wife's 
relations,  and  having  no  children  of  his  own, 
his  intention  was  to  remember  them  in  his 
will;  and  that  upon  a  former  occasion, 
when  a  claim  was  made  by  four  persons  of 
the  name  of  Pittock,  being  the  next-of-kin 
of  Joshua  Nunn,  to  certain  monies  under 
his  will,  he  had  settled  the  sum  of  1,000^. 
upon  them,  payable  at  his  death,  whidi, 
upon  a  sale,  produced  them  the  sum  of  12S/. 
each,  and  if  the  plaintiff  was  willing  to  take 
that  sum,  the  defendant  Pigge  would  autho- 
rize him  to  pay  it,  upon  the  plaintiff^s  exe- 
cuting a  release  to  put  an  end  to  all  doubts 
upon  the  subject,  and  he,  Goodwin,  had  no 
hesitation  in  saying,  that,  in  his  opinion, 
such  an  arrangement  would  be  more  bene- 
ficial to  him,  than  running  the  risk  of  a  law- 
suit, or  words  to  that  effect.  Goodwin  far- 
ther deposed,  that,  in  such  observations, 
the  plaintiff  seemed  perfectly  to  acquiesce, 
and  such  offer  was  accepted  by  him,  and  at 
his  instance,  he  (Goodwin)  promised  to  pre- 
pare the  necessary  documents  with  as  much 
speed  as  possible :  the  documents  (being  an 
agreement  and  a  copy  release  of  the  plain- 
tiffs interest  in,  and  surrender  of  the  estate) 
were  accordingly  prepared;  and,  on  the  fol- 
lowing day,  the  plaintiff  came  again  to 
Goodwin's  ofiBce,  when  the  persons  present 
were  Goodwin  and  his  clerk ;  that  the  agree- 
ment having  been  read  over  to  the  plaintiff 
he  seemed  perfectly  to  understand  the  mean- 
ing, purport,  and  effect  thereof;  a  release, 
by  the  plaintiff,  of  the  premttss  was  after- 
wards executed,  and  a  surrender  taken  from 
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the  plaintiff,  by  Goodwin,  as  deputy  steward 
of  the  manor  of  Hadleigh,  which  the  plain- 
tiff appeared  perfectly  to  understand ;  im- 
mediately afterwards,  Goodwin  apprised  the 
plaintiff,  that,  by  the  last  instrument,  he 
gave  up  any  right  he  might  hare  to  the 
Hadleigh  estate,  and  then  paid,  on  behalf  of 
the  defendant  Pigge,  the  plaintiff  the  sum  of 
125/.,  who  signed  tiie  following  acknowledg- 
ment for  the  same,  viz.,  "  Mr.  Gh>odwin  gave 
me  a  cheque  for  1251.,  the  sum  agreed  to  be 
paid  by  Mr.  Pigge,  for  the  purchase  of  any 
right  or  interest  I  may  have  in  the  Hadleigh 
estate,  in  Angel-street,  late  of  Joshua  Nunn. ' ' 
The  defendant  Pigge  was  not  present  at  (he 
last-mentioned   meeting,  and  the  witness 
Croodwin  permitted  the  documents  to  be 
s^ed  by  the  plaintiff  without  any  solicitor 
being  employed  on    his    behalf,    because 
Mr.  Groodwin  was  led  to  suppose  and  believe 
that    tiie    plaintiff  was   acting    advisedly 
in  coming  to  see  the  defendant  Pigge,  par- 
ticularly as  the  plaintiff  stated  that  he  was 
acting  under  the  advice  of  his  master,  and 
from  a  sOence  of  nearly  five  years  (that  is, 
since  the  year  1832,  when  tiie  plaintiff  first 
laid  claim  to  the  estate),  he,  Goodwin,  was 
led  to  believe  that  tiie  plaintiff  had  been 
advised  that  his  claim  to  the  estate  could 
not  be  substantiated ;  and  in  the  next  place, 
the  two  documents  were  so  short  and  simple, 
that  it  seemed  quite  impossible  that   he 
should  misunderstand  them ;  and  lastiy,  the 
plaintiff  was  a  perfect  stranger  in  Lynn,  and 
unacquainted  with  any  of  the  solicitors  re- 
siding there.    The  witness  Groodwin,  on  his 
cross-examination  by  the  plaintiff,  admitted 
that  at  the  time  of  the  signing  of  the  two 
documents  by  the  plaintiff,  he  considered 
there  was  some  doubt  as  to  the  true  con- 
stmction  of  the  will  of  J.  Nunn,  and  that 
he  prepared  the  documents  under  that  im- 
pression.    The  estate  was  valued  by  B. 
Mor^n,  a  brother-in-law  of  the  plaintiff, 
and  who  had  known  the  property  for  ten 
years  last  past,  at  1,5002.   Some  correspon- 
dence took  place  in  the  month  of  September 
1 832,  between  the  plaintiff's  solicitors  and 
the  defendant  Pigge's  solicitor,  with  refer- 
ence to  the  plaintiff's  daim  to  tiie  Hadleigh 
estate,  and  on  the  8th  of  that  month,  £e 
latter  wrote  to  tiie  former  as  follows  >— 
**  Gentiemen, — ^We  are  &voured  with  your 
letter  of  the  6th  instant,  and  in  reply,  we 
beg  to  say,  we  consider  your  client,  Mr. 


Goymour,  has  no  claim  whatever  to  the 
Hadleigh  family  estate,  and  we  tliink  that 
you  will  be  of  the  same  opinion  when  we 
tell  you  that  Mrs.  Pigge  suffered  a  recovery 
of  the  estate,  being  advised  that  she  took  an 
estate  tail,  or  if  she  took  an  estate  for  life 
only,  the  remainders  were  contingent.  In 
either  case  Mrs.  Pigge,  as  the  only  child 
and  heiress-at-law  of  Mr.  J.  Nunn,  the 
testator,  by  the  recovery  acquired  the  fee ; 
indeed,  under  any  circumstances,  the  limi- 
tation to  Nunn  Goymour  was  void,  because 
it  was  to  take  effect  upon  a  geneml  failure 
of  issue,  and  therefore  too  remote."  The 
premises  (together  with  other  property), 
were  mortgaged  by  the  defendant  Pigge  to 
the  defendant  Veargitt,  for  securing  the  sum 
of  1 ,600/.  and  interest,  and  he  denied  having 
received  any  notice  of  the  plaintiff's  claim 
previously  to  being  made  a  party  to  the 
present  suit.  The  plaintiff's  bill  was  filed 
in  the  month  of  September  1842. 

Mr,  Kindersley  and  Mr.  Edward  White, 
for  the  plaintiff. — As  to  the  true  construction 
of  the  will  of  J.  Nunn,  the  words,  "  child  of 
the  body,"  are  clearly  words  of  purchase ; 
the  passage  on  which  the  defendant  Pigge 
principally  relies,  is  that  beginning  **  but  in 
case  my  said  daughter  Mary  Ann  depart 
this  life  without  leaving  issue  of  her  body, 
lawfully  begotten,  or  having  issue,  and  such 
issue  shall  die  under  the  age  of  twenty-one 
years  without  leaving  lawful  issue  lawfully 
to  be  begotten,  then  I  give,"  &c.,  but  there 
the  term  "issue"  means  children  before 
named. 

2  Powell  on  Devues,  537. 

Ginger  d.  White  v.  White,  Willes,  348. 

Goodright  v.  Dunham,  1  Doug.  264. 

Bamfield  v.  Popham,  1  P.  Wms.  54. 

Doe  d.  Lyde  v.  Lyde,  1  Term  Rep.  596. 
If  tiie  words,  *'  without  leaving  issue  of  her 
body,"  be  taken  alone,  Mrs.  Pigge  would 
only  take  a  life  estate  in  the  property,  but 
adding  tiie  following  words,  '*  or  having 
issue  (f.  e.  children),  and  such  issue  shall 
die  under  twenty-one  years  of  age  without 
leaving  issue,"  &c.,  there  is  an  express 
reference  to  the  former  limitations  of  the 
will.  The  limitation  over,  it  is  submitted, 
is  clearly  good,  Mrs.  Pigge  having  a  life 
estate  only,  with  a  limitation  over,  with  a 
double  aspect. 

Carter  v.  BentaU,  2  Bea.  551;  s.  c.  9 
Law  J.  Rep.  (n.8.)  Chanc.  303. 
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Doe  d.  Davy  v.  Bumsally  6  Term  Rep. 
30 ;  s.  c.  by  the  name  of  Bumaall  v. 
Davy,  1  Bos.  &  Pul.  215. 

Doe  d.  Oilman  v.  Elvey^  4  East,  313. 

Malcolm  v.  Taylor,  2  Russ.  &  Myl.  416. 

ElUcomhe  v.  Gompertz,  3  Myl.  &  Cr.  127. 
The  recovery  suffered  in  1816  did  not  de- 
stroy the  estate  and  remainders  over,  the 
same  being  copyhold,  though,  in  the  corre- 
spondence in  1832,  between  the  plaintiff's 
solicitors  and  the  defendant's  solicitor,  no 
intimation  is  given  by  the  latter  that  the 
property  was  of  copyhold  tenure.  As  re- 
gards the  validity  of  die  agreement  and  sur- 
render and  release  signed  by  the  plaintiff,  the 
defendant  Pigge,  by  his  answer,  admits  the 
estate  in  1837  to  have  been  worth  900/.; 
the  plaintiff,  as  it  were,  impromptu,  without 
the  presence  or  advice  of  any  solicitor  on 
his  part,  and  distressed  in  circumstances  as 
he  was,  received  the  125/.,  looking  upon  it 
as  assistance  charitably  rendered  by  the 
defendant  Pigge  to  a  poor  connexion,  in 
the  same  way  as  the  defendant  had  previ- 
ously rendered  assistance  to  other  persons 
similarly  connected  with  him,  viz.  die  Pit- 
tocks,  who  were  also,  like  the  plaintiff, 
relatives  of  his  deceased  wife.  In  short,  the 
transaction  is  one  which  cannot  possibly 
stand,  the  parties  not  meeting  on  equal  terms, 
and  advantage  having  been  taken  of  the 
plaintiff's  distress — Wood  v.  Abrey{l); 
and  in  a  case  like  the  present,  it  is  not 
necessary  to  make  out  a  deliberate  or  pre- 
conceived case  of  fraud.  It  will  be  perhaps 
aigued,  for  the  defendant  Pigge,  that  the 
transaction  was  merely  the  compromise  of  a 
doubtful  right ;  the  answer  to  which  is,  that 
even  were  sudi  the  case,  it  must  be  shewn 
that  the  party  giving  up  his  right  knew  the 
value  of  the  property  released  by  him ;  and 
in  the  present  case,  the  price  paid  to  the 
plaintiff  was  grossly  inadequate,  according 
to  the  defendant  Pigge's  own  admission,  and 
the  plaintiff  had  no  means  of  investigating 
the  facts,  whereas  the  defendant  Pigge  was 
intimately  acquainted  with  tiie  value  and 
particulars  relating  to  the  estate,  having 
been  in  possession  of  it  for  many  years  past. 
The  plaintiff,  therefore,  asks  a  declaration 
by  the  Court,  that  the  defendant  Pigge  is  a 
trustee  for  him,  and  that  he  is  bound  to  pay 
to   the  plaintiff  the  amount  of  rents  and 

(1)  8  Mad.  417. 


profits  received  by  him  since  1832,  deducting 
therefrom  the  sum  of  125/.  The  defendant, 
Yeargitt,  the  mortgagee,  can  have  no  relief 
if  he  had  notice  of  the  plaintiff's  tide  at  the 
time  the  mortgage  was  executed. 

Mr.  G.  Turner  and  Mr.  ChancUess,  for 
the  defendant  Pigge.— Supposing  the  Court 
finally  to  decide  that  the  transaction  cannot 
stand,  the  points  in  the  will  must  be  tried 
in  a  court  of  law,  no  trust  arising  out  of  the 
case.  Mary  Ann  Nunn,  afterwards  Pigge, 
must,  if  the  general  scope  and  object  of  the 
wDl,  is  duly  regarded,  be  held  to  have  taken 
an  estate  tail ;  the  estate  is  not  to  pass  irova. 
the  eldest  child  to  the  second  child  until  the 
issue  of  the  eldest  child  is  exhausted.  The 
testator  has  used  the  words,  ''his  or  her 
heirs  and  assigns  for  ever ;"  and  his  inten- 
tion was,  that  the  issue  should  take,  whether 
through  the  words  of  limitation,  "  his  heira 
and  assigns,"  or  through  the  limitation  to 
the  second  child,  if  there  should  be  no  issue 
of  the  first  child ;  and  the  next  clause  of 
the  will  evinces  a  clear  intention,  that  as 
long  as  there  was  issue,  such  issue  should 
take  in  a  regular  course  of  devolution ;  and 
the  former  parts  of  die  will  exhibit  an  inten- 
tion in  favour  of  all  the  issue.  The  testa- 
tor's primary  object  was  to  provide  for  his 
daughter  and  her  children,  and  it  is  most 
improbable  that  he  could  have  intended  the 
estate  to  go  over,  if  no  child  of  his  daughter 
was  living  at  her  death,  to  the  exclusion  of 
the  issue  of  such  child.  Where  an  estate  is 
to  go  to  a  succession  of  issue,  an  estate  tail 
is  created ;  and  die  only  question  in  the  pre- 
sent case  is,  whether  this  is  an  estate  tall  in 
the  mother  or  the  children.  The  reason- 
able conclusion  is,  that  it  is  in  the  mother; 
for  otherwise,  suppose  the  first  child  had 
died  in  her  life,  leaving  issue,  such  issue 
could  not  take,  because  it  could  only  take 
under  its  parent,  who  never  took ;  there 
must,  therefore,  be  an  estate  tail  in  the 
daughter  of  the  testator,  and  not  in  her 
children ;  and  it  is  not,  at  all  events,  asking 
too  much  of  the  Court  to  decide  that  thia  is 
an  estate  tail  in  remainder  after  failure  of 
children.  In  Franks  y.  Price (2),  an  estate 
tail  was  implied.  In  Gordon  v.  Gordon  (3), 
where  a  question  of  legitimacy  arose,  the 
Court  did  not  enter  into  that  point,  but 

(2)  8 Bear.  182;  b.c.  9  Law  J.  Rep.  (n.s.)  ChaDC 

(3)  1  Mer.  141. 
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decided  in  the  first  instance,  whether  the 
compromise  was  a  valid  one ;  at  present,  all 
that  need  he  shewn  here  is,  that  the  point 
to  he  decided  is  a  douhtftd  one,  and  a  strictly 
proper  case  for  the  opinion  of  a  court  of  law. 
In  Ginger  d.  White  v.  Whiter  and  the  other 
cases  cited  for  the  plaintiff,  die  expressions 
used  here,  extending  the  limitations  to  aU 
the  issue,  are  not  to  he  found :  hesides,  the 
Court  always  endeavours  to  carry  into  effect 
the  general  intention  of  the  testator,  which 
is  dear  in  this  case.  As  to  the  other  branch 
of  the  case  before  the  Court,  the  Court  cannot 
believe,  having  regard  to  the  evidence  of 
Morgan,  the  land  surveyor,  and  the  corre- 
spondence proved,  that  the  plaintiff  did  not 
Imow,  in  the  year  1832,  that  the  estate 
was  of  copyhold  tenure ;  and  the  plaintiff's 
letters  to  the  defendant  Pigge,  it  must  be 
observed,  bear  the  stamp  of  considerable 
acateness  of  intellect.  The  case,  moreover, 
was  properly  and  fully  explained  to  the 
plaintiff  by  the  solicitor  of  the  defendant 
Pi^e,  and  during  the  interval  that  passed 
between  April  1 837  and  1840,  nothing  more 
is  heard  of  the  plaintiff's  claim  to  the  estate ; 
and  in  the  communication  of  the  plaintiff  to 
the  solicitor  of  the  defendant  Pigge,  on  the 
7th  of  February  1840,  no  complaint  is  made 
of  the  sale  effected  in  April  1837,  but  a 
mere  appeal  is  made  to  the  defendant's 
bounty.  There  has  been  no  suppression  of 
&cts  on  the  part  of  the  defendant  Pigge, 
and  the  dealing  was  not  for  the  land,  but 
merely  a  doubtful  interest  therein.  It 
clearly  appears,  from  the  evidence,  that  the 
allegations  contained  in  the  bill,  to  the  effect 
that  the  plaintiffbelieved  he  was  signing  only 
a  mere  receipt  for  the  125^.  when  he  signed 
the  agreement  and  release  and  surrender, 
and  that  the  documents  were  not  explained  to 
him,  and  that  he  had  since  discovered  his 
title  to  the  estate,  are  totally  without  foun- 
dation. It  is  not  the  defendant's  purpose 
to  contend,  that  a  recovery  of  copyholds 
will  bar  contingent  remainders,  a  fact  which 
is  not  generaUy  known;  and  it  is,  on  the 
whole,  submitted,  that  there  is  no  sufficient 
case  made  out  by  the  plaintiff  for  setting 
the  compromise  aside,  unless  in  all  cases  of 
compromise  it  is  to  be  held,  that  profes- 
sional advisers  must  be  present  on  behalf 
of  both  the  parties  thereto. 

The  other  cases  cited  on  behalf  of  the  de- 
fendant Pigge  were — 


Doe  d.  Lean  v.  Lean^  1  QLB.  Rep.  229 ; 

s.  s.  10  Law  J.  Rep.  (n.s.)  O-B.  60. 
Lewis  d.  Ormond  v.  Waters^  6  East,  336. 
Esdaile  v.  Gall,  1  Russ.  &  Myl.  540 ; 

s.  c.  8  Law  J.  Rep.  Chanc.  133. 
Parr  v.  Swindells,  4  Russ.  283 ;  s.  c. 

6  Law  J.  Rep.  Chanc.  99. 
NichoU  V.  Nieholl,  2  W.  Black.  1159. 
Tarbuck  v.  Tarbuck,  2  Jarm.  on  Wills, 

875. 
Hutchinson  v.  Stephens,  1  Keen,  240. 
Grimshawer,  Pickup,  9  Sim.  591. 

Mr.  Rogers,  for  the  defendant  Yeai^gitt, 
ihe  mortgagee,  asked  that  the  bill  might  be 
dismissed  as  against  him,  and  that  the  costs 
might  be  added  to  the  amount  due  to  him 
on  his  security. 

The  Mastee  of  the  Rolls,  after  stating 
the  limitations  in  the  will  of  Joshua  Nunn, 
and  the  claims  made  by  the  two  parties, 
proceeded  as  follows  : — The  plaintiff  had 
clearly  some  suspicion  of  his  right  to  the 
estate  soon  after  the  death  of  Mrs.  Pigge,  in 
1832,  for  shortly  after  that  event  inquiry 
was  made  by  the  plaintiff,  for  the  purpose  of 
ascertaining  his  interest  in  the  estate,  and 
notice  was  given  by  the  witness  Morgan  to 
the  tenants  not  to  pay  their  rents  to  any 
person,  except  the  person  claiming  under 
the  ultimate  devise  contained  in  the  testator's 
will.  In  the  same  year  the  plaintiff  employ- 
ed Messrs.  Cole  &  Co.  as  his  solicitors,  who 
made  applications  by  letter  to  the  defendant 
Pigge's  solicitor,  relative  to  the  plaintiff's 
claim,  but  littie  that  is  material  is  to  be  col- 
lected from  that  correspondence.  The  long 
interval  that  then  elapsed,  without  any  step 
being  taken  by  the  plaintiff,  shews  that  he 
could  not  satisfy  himself  that  his  claim  was 
well  founded.  The  plaintiff,  a  labouring 
man,  but  at  the  same  time  an  intelligent 
person,  considering  his  station.of  life,  in  1 837 
obtains  a  loan  from  his  master  of  a  small  sum 
of  money,  to  enable  him  to  make  a  journey 
to  the  defendant's  place  of  residence,  for 
the  purpose  not  of  asking  for  or  demanding 
a  right,  but  requesting  assistance.  Having 
arrived  at  the  defendant  Pigge's  residence, 
the  claim  that  had  been  formerly  made  by 
the  plaintiff's  solicitors  was  referred  to  by  the 
plaintiff.  The  defendant  Pigge,  after  some 
conversation  with  the  plaintiff^  desiies  the 
plaintiff  to  go  to  an  inn  at  Lynn,  where  he 
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would  meet  him  on  the  next  day  but  one 
(Monday),  and  he  at  the  same  time  writes  a 
letter,  which  he  desires  the  plaintiff  to  deliver 
to  his  solicitor,  Goodwin,  and  which  was  as 
follows :— "  Hedeham,  April  15th,  1837.— 
Bear  Sir, — The  bearer  is  Mr.  John  Goymour, 
who  has  been  advised  by  his  master  to  come 
over.  I  have  requested  him  to  deliver  this 
to  you  this  evening;  have  the  goodness  to 
give  it  consideration,  and  I  will  be  in  Lynn 
and  see  you  on  Monday  morning. — Dear 
Sir,  respectfully  yours,  Andrew  Pigge.  I 
have  directed  him  to  remain  at  l£e  Star 
(should  you  wish  to  see  him),  till  I  come." 
This  proceeding  resulted  in  the  plaintiff 
signing  an  agreement,  in  which  he  gave  up 
his  right,  and  agreed  to  surrender  to  the  de- 
fendant Pigge  Uie  copyhold  estate  in  consi- 
deration of  the  sum  of  125^.  If  the  agree- 
ment had  been  a  fair  one,  and  on  just  terms, 
all  would  have  been  right,  but  not  so,  if  not 
entered  into  on  equal  terms.  Here  is  a 
poor  labouring  man  introduced  to  the  de- 
fendant's attorney  at  Lynn,  on  the  15th  of 
April,  who  delivers  the  letter  written  by  the 
defendant  Pigge  to  his  attorney,  and  on  the 
next  day  but  one,  the  defendant  Pigge  him- 
self goes  to  Lynn,  and  accompanies  the 
flaintiff  to  his,  the  defendant's,  attorney. 
Here,  his  Lordship  read  the  evidence  of  the 
witness  Goodwin  already  stated.]  But  how 
can  it  be  believed,  having  regard  to  the  evi- 
dence adduced,  that  when  the  plaintiff  exe- 
cuted the  release  and  made  the  surrender, 
his  interest,  or  the  will  under  which  he 
claimed,  could  have  been  understood  by 
him  ?  and  if  his  interest  had  been  under- 
stood by  him,  was  it  likely  that  the  plaintiff 
would  have  conveyed  it  away  for  125/.  ? 
First  of  all,  the  defendant  Pile's  solicitor 
placed  himself  in  a  situation  in  which  it  was 
almost  impossible  for  a  person  to  walk  up- 
rightly. He  tells  the  plaintiff  that  the  de- 
fendant Pigge  will  defend  the  matter,  and 
that  he  meant  to  do  something  for  his  wife's 
relations,  to  whom  he  was  well  attached. 
How  then  did  the  plaintiff  understand  all 
that  ought  to  be  understood  by  a  person  enter- 
ing into  a  compromise  with  his  opponent  ? 
The  parties  were  not  on  equal  terms.  The 
knowledge  of  the  fisusts  was  on  one  side  only. 
I  do  not  mean  to  say  that  a  compromise 
cannot  take  place  between  parties  without 
the  intervention  of  attomies  or  solicitors  on 
both  sides,  but  I  will  say  that  a  compro- 


mise cannot  be  approved  of,  where  one  party 
knows  only  so  much  of  his  rights  as  the 
opposite  party  chooses  to  apprise  him  of. 
The  nature  of  the  doubts  and  difficulties  in 
the  case,  the  professional  protection  afforded 
on  the  one  side,  and  not  the  other,  and  the 
situation  in  which  the  parties  were  placed, 
renders  it  inequitable  that  such  a  transaction 
as  this  should  stand,  and  it  is  not  necessary 
to  determine  that  a  deliberate  fraud  has  been 
practised  here  by  the  solicitor ;  that  ought 
to  have  been  done  in  reality,  which  was  only 
assumed  to  be  done  in  this  case.  I  will  con- 
sider the  cases  that  have  been  cited,  and  if  I 
can  decide  the  question  of  construction  satis- 
&ctorily,  I  will  do  so:  if  not,  I  must  send  it 
for  the  consideration  of  a  court  of  law.  The 
defendant  Pigge  has  prevented  the  plaintiff 
having  recourse  to  a  court  of  law,  and  now 
says  tihe  plaintiff  ought  to  go  there.  To  this 
I  cannot  assent.  The  defendant,  the  mort- 
gagee, is  not  brought  here  for  the  purpose  of 
ihe  plaintiff  redeeming  him,  nor  ia  it  shevm 
that  he  is  not  entitled  to  the  amount  claimed 
to  be  due  to  him  on  his  security. 

May  6. — The  Master  of  the  Rolls 
(after  reading  the  will).-^— The  defendant 
Pigge  says,  the  estate  given  to  the  tes- 
tator's daughter,  Mary  Ann,  was  an  estate 
tail,  and  that  by  means  of  the  recovery 
subsequently  suffered,  the  same  became  an 
estate  in  fee  simple,  and  vested  absolutely 
in  him ;  on  the  contrary,  the  plaintiff  says, 
Mary  Ann  took  merely  an  estate  for  her 
lihy  and  that  under  the  devise  over  he 
became  absolutely  entitled.  The  words 
used  (in  my  opinion)  by  the  testator,  confer 
successive  estates  tail  to  the  children  of 
Mary  Ann;  the  words  "in  case  my  said 
daughter  Mary  Ann  shall  die  without  leav- 
ing issue  of  her  body,  &c.  or  having  issue, 
and  such  issue  shall  die  under  the  age  of 
twenty-one  years,"  &c.  must  be  considered 
with  reference  to  the  preceding  clause,  and 
"  such  issue,"  must  mean  children  of  Mary 
Ann,  to  whom  the  estate  was  to  go  over, 
subject  to  her  life  estate;  there  was  no 
estate  tail  by  implication  given  to  the  mother, 
and  the  plaintiff  is,  therefore,  entitled  abso- 
lutely to  the  estate  ijnder  the  gift  over. 
There  must  be  an  account  taken  of  the  rents 
received  by  the  defendant  Pigge  during  the 
six  years  last  past.  The  plaintiff  is  entitled 
to  redeem  the  defendant  Veargitt's  mortgage 
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if  he  chooses  to  do  so,  but  it  must  be  under 
the  ordinary  form  of  a  decree  for  redemption. 
If  the  plaintiff  declines  to  redeem  the  mort- 
gage, the  bill  must  be  dismissed  against  the 
de^ndant  Veargitt  with  costs,  and  the  costs 
added  to  his  security,  but  the  plaintiff  will 
be  entitled  to  be  recouped,  by  the  defendant 
Pigge,  the  costs  that  may  be  thus  added  to 
the  security.  The  prayer  for  general  relief 
will  enable  the  Court  to  carry  on  the  suit  for 
the  purpose  of  taking  the  necessary  accounts ; 
monies  expended  in  lasting  improvements 
by  the  mortgagee  will  be  allowed  him  also, 
having  regard  to  the  nature  of  the  property 
comprised  in  the  security. 


} 


JOSEPH  V,  TYNDAIX. 


K.  Bruce,  V.C. 
April  16. 

Process — 1st  Order  of  April  1842 — Sta* 
Me  2  WilL  4.  c.  33.— 8*A  Order  of  August 
1841.  •^      ^^ 

The  Xst  Order  of  April  1842,  held, 
eppUeable  to  a  defendant,  for  whom  an  ap^ 
pearanee  had  been  entered,  under  the  pro* 
visions  of  the  2  WiU,  4.  c.  33.  and  the 
4^5  WiU.  4.  c.  82,  and  for  whom  no 
appearance  had  been  entered  under  the  Sth 
Order  of  August  1841. 

The  defendant  Tyndall  was  served  with 
a  subpoena  while  resident  abroad,  and  an 
appeazance  was  entered  for  him  under  the 
provisions  of  the  2  Will.  4.  c.  33.  and  the 
4&5  Will.  4.  c.  82(1). 

The  defendant  did  not  put  in  any  answer 
within  due  time  after  such  aj^earance  had 
been  entered,  or  take  any  steps  in  the  cause. 
By  the  Ist  Order  of  April  1842  (2),  it  is^ 
ordered,  "  that,  in  cases  where  the  defen- 
dant sluill  not  have  put  in  his  answer  in 
due  time  after  appearance,  and  the  plaintiff 
Shan  be  unable,  with  due  diligence^  to  pro- 
cure a  writ  of  attachment  to  be  executed 
against  such  defendant,  by  reason  of  his 
bein^  out  of  the  jurisdiction  of  the  Court, 
or  being  concealed,  or  for  any  other  cause, 
then  such  defendant  shall,  for  the  purposes 
of  this  Order,  be  deemed  to  have  absconded 
to  avoid  the  process  of  this  Court.*'     And 
it  is  further  ordered,  "  that  in  cases  where 


ri)  Seeonte,  p.  23, 


430. 


Ord.  Can.  195 ;  11  Law  J.  Rep.  (m.b.)  Cbano. 


New  Series,  XIII — Chanc. 


a  defendant,  who  may  be  so  deemed  to  have 
absconded,  shall  have  had  an  appearance 
entered  for  him  under  the  8th  Order  of  the 
26th  of  August  1841,  and  he  shall  afterwards 
have  appeared  by  his  own  clerk  in  court,  the 
Court  may,  on  motion  of  the  plaintiff,  (on 
being  satisfied  by  the  plaintiff  that  certain 
requisitions,  therein  stated,  had  been  com- 
plied with,)  order  that  the  bill  may  be  taken 
pro  eonfesso  against  such  defendant." 

Mr.  John  Adams  moved  under  this  Order, 
that  the  bill  should  be  taken  pro  eonfesso 
against  the  defendant  Tyndall.  He  stated 
that  there  was  a  difficulty  in  this  case,  owing 
to  the  words  of  the  Order  being,  "  where  a 
defendant  has  had  an  appearance  entered 
for  him  under  the  8th  Order,'*  whereas, 
in  this  case,  an  appearance  had  been  entered 
for  him  under  the  provisions  of  the  two 
above-mentioned  acts  of  parliament. 

Knight  Bruce,  V.C.  said,  he  thought 
this  case  came  within  the  Order ;  and  that 
he  might,  on  being  satisfied  that  the  requi- 
sitions of  the  Order  had  been  complied  with, 
order  the  bill  to  be  taken  pro  eonfesso 
against  the  defendant.  He  added,  that  he 
thought  it  was  not  necessary  to  serve  the 
defendant  with  such  order. 

The  proper  evidence  having  been  adduced, 
it  was  ordered  that  the  clerk  of  records  and 
writs  should  attend  with  the  record  of  the 
bill  at  the  hearing  of  the  cause,  and  that  the 
bill  should  then  be  taken  |>ro  eonfesso  against 
the  defendant. 


BULWER  V.  ASTLEY. 


L.C. 

1843. 

May  29,  31; 

June  6,-7. 

1844. 
April  17. 

Annuity — Tenant  for  Life  and  Remain-^ 
der-man, 

A.  granted  several  annuities,  which  he 
charged  on  real  estate,  and  entered  into  a 
covenant  to  pay ;  and  also  gave  a  warrant 
of  attorney  to  confess  judgment  for  double  the 
consideration  money.  The  annuities  might 
be  ** repurchased**  or  ^'redeemed"  by  him 
upon  certain  conditions.  A,  by  his  will,  gave 
several  legacies  and  annuities,  and  devised  his 
real  estates  to  trustees,  to  raise  money,  in 
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aid  of  his  personal  estate,  to  pay  debts,  except 
mortgage  debts,  and  legacies  and  annuities 
thereby  given,  and  to  raise  500Z.  per  annum 
out  of  the  rents,  as  an  accumulating  fund  for 
discharging  the  mortgages;  and,  subject  as 
aforesaid,  he  devised  his  real  estates  to  W» 
for  life,  with  remainder  to  his  children  in 
strict  settlement.  His  personal  estate  was 
insufficient : — Held,  that  W,  the  tenant  for 
life,  was  not  hound  to  pay  the  annuities,  but 
that  they  ought  to  be  valued,  and  the  tenant 
for  life  was  to  keep  down  the  interest  on  stich 
value  only. 

William  Earle  Bulwer,  by  his  will,  dated 
the  20th  of  February  1803,  after  directing 
payment  of  his  debts,  and  giving  divers 
legacies,  bequeathed  to  Margaret  Johnson 
an  annuity  of  10^.  during  her  life,  and  to 
Harriet  Keeler  an  annuity  of  25L  during 
her  life,  for  her  separate  use ;  and  he  autho- 
rized his  executors  to  provide  funds  for 
answering  the  several  annuities  thereby 
given,  by  investing  sufficient  money  either 
in  the  public  funds  or  on  real  securities,  to 
produce  an  annual  income  sufficient  to  dis- 
charge the  same  respectively  (which  money, 
after  the  determination  of  the  annuities,  was 
to  return  to  and  become  part  of  his  per- 
sonal estate  for  the  purposes  of  his  will),  or 
by  sinking  money  in  the  purchase  of  annui- 
ties during  the  lives  of  the  annuitants  re- 
spectively, or  by  any  other  advisable  method, 
at  the  discretion  of  his  executors.  And  the 
testator  thereby  gave  and  devised  all  his  real 
estate  to  Sir  Jacob  Henry  Astley,  Edward 
Coke,  and  James  Coldham,  in  fee,  in  the 
first  place,  by  one  or  more  mortgages  in 
fee  or  for  a  term  of  years,  to  levy  and  raise 
such  sum  or  sums  of  money  as  they  should 
in  their  discretion  think  necessary  to  be 
applied  in  aid  of,  or  in  addition  to,  the  other 
funds  thereby  provided  for  the  discharge  of 
his  debts  (except  those  due  on  mortgage), 
and  the  annuities  and  legacies  thereby  given : 
and  upon  further  trust,  out  of  the  annual 
rents,  issues,  and  profits  of  the  said  real 
estate,  to  raise  and  levy  in  manner  therein 
mentioned,  the  dear  yearly  sum  of  5001., 
until  the  whole  of  the  mortgages  due  and 
owing  upon  his  estates,  or  any  part  thereof, 
at  the  time  of  his  decease,  should  be  paid 
off  and  provided  for;  and  subject  thereto,  in 
trust  for  William  Earle  Lytton  Bulwer  (the 
plaintiff)  during  his  life,  and  after  his  de- 


cease in  trust  fbr  his  first  and  other  sons 
successively  in  tail  male.  And  the  will 
contained  trusts  for  accumulating,  during 
the  minority  of  the  plaintiff)  all  such  part  of 
the  rents  of  the  said  real  estate  as  should  not 
be  required  for  maintaining  him ;  and  such 
accumulations  were  to  be  applied  to  the 
same  purposes  as  the  funds  arising  from  the 
said  annual  sum  of  500/.  And  the  testator 
declared  that  the  said  annual  sum  of  500/. 
should  be  an  accumulating  fund  for  the 
payment  of  the  mortgage  debt  or  debts  which 
should  be  charged  on  his  real  estates,  or 
applied  in  reduction  or  discharge  thereof  as 
often  as  might  be,  and  should,  in  the  mean 
time,  be  invested  in  the  public  funds,  or  in 
real  securities  in  the  names  of  the  trustees, 
and  the  dividends  and  interest  thereof  from 
time  to  time  be  added  to  the  principal: 
provided  that  the  said  annual  sum  of  500/., 
and  the  accumulations  thereof,  or  the  interest 
or  dividends  to  be  derived  therefrom,  should 
not  in  anywise  be  applied  in  payment  of 
any  interest  which  should  become  due  on 
such  mortgage  or  mortgages  after  his  de- 
cease, but  only  in  discharge  of  the  principal 
money ;  and  t^at  the  interest  should  be  from 
time  to  time  paid  by  and  with  the  rents  of 
the  testator's  real  estate.  And  the  testator 
gave  a]l  his  personal  estate  to  the  executors 
and  trustees,  upon  trust  to  convert  it  into 
money,  and  apply  it  in  payment  of  his 
funeral  expenses,  the  expenses  of  erecting  a 
monument,  his  debts  and  legacies,  and  to 
provide  for  the  annuities  given  by  the  will, 
and  also  in  or  towards  payment  of  any 
money  which  should  be  raised  by  any  mort- 
gage of  his  real  estate,  or  any  part  thereof^ 
in  pursuance  of  his  will,  or  of  any  money 
charged  thereupon  at  the  time  of  his  decease. 
By  an  indenture,  dated  the  22nd  of 
August  1806,  and  made  between  the  said 
W.  E.  Bulwer,  of  the  one  part,  and  John 
Bentley  and  Kirk  Boott  of  the  other  part, 
after  reciting  a  memorandum  of  agreement, 
dated  the  12th  of  July  1806,  and  made 
between  W.  £.  Bulwer,  of  the  one  part,  and 
the  said  J.  Bentley,  and  K.  Boott,  and 
Louisa  Carter,  and  Cordelia  Skeeles,  of  the 
other  part,  by  which  it  was  agreed,  that 
W.  £.  Bulwer  should  grant  an  annuity  as 
therein  mentioned;  and  that  aU  expenses 
of  the  sale  and  purchase  of  the  annuity 
should  be  borne  by  Bulwer;  and  that 
it  should  be  lawful  for  W.  £.  Bulwer,  his 
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heirs,  executors,  administrators,  and  assigns, 
to  repurchase  the  said  annuity;  and  fur- 
ther reciting,  that  in  part  performance  of 
the  said  agreement,  W.  £.  Bulwer  had  exe- 
cuted a  warrant  of  attorney,  hearing  even 
date  with  that  indenture,  to  confess  judg- 
ment against  him  at  the  suit  of  Bentley  and 
Boott  for  7,000^.  and  costs  of  suit,  for  better 
securing  the  due  payment  of  the  said  an- 
nuity; it  was  witnessed  that,  in  consider- 
ation of  3,500/.,  then  paid  by  Bentley  and 
Boott  in  equal  proportions  to  W.  E.  Bulwer, 
he,  W.  E.  Bulwer,  granted  unto  Bentley  and 
Boott,  as  tenants  in  common,  an  annuity 
of  389/.,  to  be  charged  upon  and  payable 
daring  the  term  of  ninety-nine  years,  if  four 
persons  therein  named,  or  the  survivors  or 
survivor  of  them,  should  so  long  live,  from 
and  out  of  the  hereditaments  therein  men- 
tioned and  described,  and  to  be  payable  by 
two  equal  half-yearly  payments,  on  the  22nd 
of  February  and  the  22nd  of  August  in  every 
year;  with  powers  of  distress,  if  the  annuity 
should  be  unpaid  for  fourteen  days,  and 
powers  of  entry  if  default  should  be  made 
in  payment  of  the  annuity  for  twenty-eight 
days.  And  W.  E.  Bulwer  covenanted  to 
pay  the  said  annuity,  at  the  days  and  times, 
aud  in  manner  thereinbefore  mentioned. 
And  it  was  further  witnessed,  that  in  case 
W.  E;  Bulwer,  his  heirs,  executors,  admi- 
nistrators, or  assigns,  should  at  any  time, 
aft^  the  12th  of  August  1808,  be  desirous 
of  repurchasing  the  said  annuity,  he  or  they 
should  be  at  liberty  to  do  so,  upon  giving 
three  calendar  months'  notice  in  writing  of 
such  desire,  and  paying  3,694/.  10».,  being 
the  original  purchase-money  of  the  annuity, . 
and  one  half-yearly  payment  thereof  in 
advance,  together  with  all  arrears  that  should 
then  be  due ;  and  in  that  case,  Bentley  and 
Boott,  their  respective  executors,  adminis- 
trators, and  assigns,  were  to  accept  and  take 
the  said  sum  of  3,694/.  10«.,  as  and  for  the 
price  of  repurchase,  and  in  satis£Eu:tion  and 
full  dischai^e  of  the  said  annuity  of  389/., 
and  from  l]^enceforth  the  said  annuity,  and 
all  payments  in  respect  thereof,  and  all 
powers  and  authorities  therein  contained 
for  recovering  the  same,  should  cease  and 
determine. 

By  another  indenture,  of  the  same  date 
and  in  the  same  form  as  the  last,  the  same 
estates  were,  in  consideration  of  1,000/., 
charged  with  an  annuity  of  111/,  for  four 


lives  to  L.  Carter ;  and  by  another  inden-^ 
ture  of  the  same  date  and  in  the  same  form 
as  the  preceding,  the  same  estates  were,  in 
consideration  of  500/.,  charged  with  an  an- 
nuity of  55/.  for  four  lives  to  C.  Skeeles. 

By  an  indenture  of  demise  made  between 
William  Earle  Bulwer,  of  the  first  part, 
John  Bentley  and  Kirk  Boott,  Louisa 
Carter  and  Cordelia  Skeeles,  of  the  second 
part,  and  G.  B.  Ballachey  and  W.  Webb, 
of  the  third  part,  of  even  date  with,  and 
reciting  severally  the  three  preceding  in- 
dentures, and  reciting,  as  to  the  first  of  such 
indentures,  that  it  contained  a  proviso  for 
the  ''repurchase  or  redemption"  of  the  an- 
nuity of  389/.;  as  to  the  second,  that  it 
contained  a  proviso  for  the  "  redemption'*  of 
the  said  annuity  of  111/. ;  and,  as  to  the 
third,  that  it  contained  a  proviso  for  the 
"repurchase"  of  the  said  annuity  of  55/.,  upon 
the  terms  and  conditions  in  the  said  inden- 
tures respectively  mentioned ;  William  Earle 
Bulwer  demised  the  hereditaments  charged 
with  the  annuities,  to  6.  B.  Ballachey  and 
W.  Webb,  for  the  term  of  3,000  years,  upon 
trust,  to  permit  William  Earle  Bulwer,  his 
heirs  and  assigns,  to  receive  the  rents,  &c., 
until  default  should  be  made  in  payment  of 
the  several  annuities;  and  after  any  half- 
yearly  payment  of  the  same  should  be  behind 
or  unpaid  for  the  space  of  sixty  days,  upon 
trust,  to  sell  the  said  hereditaments,  and 
pay  the  expenses  of  such  sales  and  the 
arrears  of  the  annuities,  and  to  invest  the 
surplus  in  their  own  names,  and  by  the 
interest  th^eof,  or  if  insufiicient,  by  means 
of  the  principal  money,  to  pay  the  said  an- 
nuities; and,  subject  as  aforesaid,  upon 
trust  for  William  Earle  Bulwer,  his  execu- 
tors, administrators,  and  assigns. 

The  testator  died  in  July  1807,  leaving 
his  widow,  and  the  plaintiff  his  eldest  son 
and  heir-at-law,  and  William  Henry  Lytton 
Earle  Bulwer,  and  Edward  George  Earle 
Lytton  Bulwer,  his  only  other  children,  him 
surviving. 

Margaret  Johnson  died  in  the  testator's 
liietime. 

This  suit  was  instituted,  in  1808,  by 
W.  E.  L.  Bulwer  (then  an  infant),  against 
the  executors  and  trustees  of  the  will,  and 
the  other  sons  of  the  testator,  for  the  admi- 
nistration of  the  testator's  estate ;  and  on 
the  10th  of  July  1809  a  decree  was  made, 
referring  it  to  the  Master  to  take  the  usual 
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accounts  of  the  real  and  personal  estate  of 
the  testator.  The  Master,  by  his  report, 
dated  the  1st  of  May  1821,  found,  amongst 
other  charges  on  the  real  estate,  an  annuity 
of  d2Z.  to  Sarah  Savory  and  Nicholas  Savory, 
by  deeds,  dated  the  14th  of  June  1799,  and 
the  three  several  annuities  of  389Z.,  111^., 
and  55Z. ;  which  annuities  he  found  had 
been,  by  virtue  of  a,  stipulation  contained  in 
the  several  deeds  granting  the  same,  reduced 
to  350^.,  100^.,  and  501,  respectively ;  and 
the  annuity  of  2&L  to  Harriet  Keeler.  And 
the  Master  stated  that  he  did  not  find  that 
any  part  of  the  sum  of  500Z.  per  annum, 
wluch  ought  to  have  been  set  apart  for  pay* 
ment  of  the  said  debts  and  incumbrances, 
since  the  plaintiff  attained  twenty-one,  had 
been  paid  into  court,  or  otherwise  set  apart 
to  accumulate,  and  that  the  whole  thereof 
remained  due. 

By  a  decree  made  on  the  hearing,  on 
further  directions,  dated  the  8th  of  March 
1822,  it  was  referred  to  the  Master,  to  in- 
quire what  incumbrances  there  were  affect- 
ing the  real  estates  of  the  testator ;  and  he 
was  to  state  the  particulars  and  amount  of 
such  incumbrances,  including  the  specialty 
and  simple  contract  debts  of  the  testator,  and 
of  his  father,  and  the  amount  of  the  interest 
which  was  due  on  such  incumbrances  and 
debts,  and  the  arrears  of  the  annuities 
charged  on  the  testator's  real  estates,  and 
whether  any  and  what  part  of  such  interest 
or  arrears  had  accrued  since  the  plaintiff 
attained  twenty-one,  and  whether  any  and 
what  part  of  the  500Z.  per  annum,  which 
ought  to  have  been  set  apart  for  the  pay- 
ment of  the  debts  and  incumbrances,  since 
the  plaintiff  attained  twenty-one,  had  been 
paid  into  court,  or  otherwise  set  apart  to 
accumulate ;  or  whether  anything  and  what 
remained  due  on  account  Uiereof.  And  it 
was  declared  that  the  plaintiff,  having  been 
let  into  the  receipt  of  the  rents  and  profits 
of  the  testator's  real  estates,  was  bound  to 
keep  down  such  interest  and  annuities,  and 
also  the  annual  sum  of  5002.,  from  the  time 
he  attained  his  age  of  twenty-one,  (subject 
to  such  allowance  as  therein  mentioned) 
in  case  the  annual  rents  and  profits  of  the 
real  estates  were  sufiUcient  to  answer  the 
same.  The  Master,  by  his  report,  dated 
the  27th  of  August  1824,  included  the  whole 
of  the  before-mentioned  annuities  amongst 
other  incumbrances  affecting  the  real  estate. 


Under  the  sanction  of  the  Court  an  act 
of  parliament  was  passed,  bearing  date  the 
21st  of  June  1827,  whereby  the  whole  of 
the  said  estates  were  vested  in  William 
Merry  and  Legrew  Hesse,  upon  trust,  by  a 
transfer  or  consolidation  of  the  existing 
mortgages,  or  by  a  new  mortgage,  to  raise 
money  to  pay  off  the  then  existing  mort- 
gages ;  and,  upon  further  trust,  to  sell  cer- 
tain parts  of  the  estates,  for  the  purpose  of 
paying  off  and  dischai^ng  the  mortgages 
and  other  incumbrances,  except  annuities, 
mentioned  in  the  Master's  report,  including 
the  specialty  and  simple  contract  debts  d[ 
the  testator. 

The  plaintiff  continued  to  pay  the  an- 
nuities out  of  the  renta  and  profits  of  the 
estates,  in  pursuance  of  the  order  of  the 
8th  of  March  1822,  down  to  the  year  1842. 
The  accounts  of  the  testator's  real  and  per- 
sonal estate  were  carried  on,  and  several 
orders  were,  from  time  to  time,  made  under 
the  decree  of  the  8th  of  March  1822,  the 
last  being  dated  the  23rd  of  March  1841. 

The  plaintiff  now  presented  a  petition  of 
rehearing,  alleging,  that  in  prosecuting  the 
last-mentioned  order  he  had  for  the  first 
time  discovered  that  the  several  annuities  of 
3502.  and  501,  were,  in  fact,  although  also 
secured  on  the  estates,  debts  of.  the  testator 
to  which  he  had  made  himself  personaUy 
liable,  and  that  the  annuity  of  322.  was  in 
like  manner  a  debt  of  the  testator ;  and  that 
the  last-mentioned  annuities,  and  the  an- 
nuity of  252.  given  by  the  will  ought  to  have 
been  provided  for  out  of  the  personal  estate 
of  the  testator,  or  by  a  mortgage  of  a  sufii- 
cient  part  of  the  real  estates.  The  plaintiff 
submitted,  that  he  ought  not  to  have  been 
declared  bound  to  keep  down  such  annuities 
out  of  the  said  rents  and  profits :  that  the 
value  of  the  annuities  at  the  time  the  plain- 
tiff attained  twenty-one  ought  now  to  be 
ascertained,  and  that  he  ought  to  be  chaiged 
with  interest  only  at  42.  per  cent,  on  such 
value  from  the  time  he  so  came  of  age,  and 
ought  to  be  repaid  out  of  the  estate  what  he 
should  have  paid  in  respect  of  such  annuities 
beyond  such  interest ;  and  that  a  sufficient 
sum  to  secure  and  provide  for  the  said  an- 
nuities for  the  time  to  come  ought  now  to 
be  raised  by  mortgage  of  the  said  estates, 
and  that  the  plaintiff  ought  for  the  future 
to  be  bound,  out  of  the  rents  and  profits  of 
the  estates,  to  keep  down  only  the  interest 
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on  the  sum  so  to  be  xaised  by  mortgage. 
The  petition  prayed  that  such  part  of  die 
decree  of  the  8th  of  March  1822  might  be 
reveraed,  and  the  several  orders  consequent 
thereon  varied  and  altered. 

The  plain  tiff  married  in  1827,  and  there 
was  issue  of  the  marriage  a  son,  William 
Earle  Lytton  Gascoigne  Bulwer,  who  was 
then  the  first  tenant  in  tail  under  the  will  of 
the  testator. 

Mr.  Tvuney^  Mr.  Humphrey ^  and  Mr. 
Bluwty  for  the  appellant,  contended,  that  with 
regard  to  the  annuities  given  by  the  will,  the 
testator  expressly  directed  that  they  should 
be  paid  by  an  investment  of  money  for  that 
purpose.  The  rents  of  the  real  estate  were, 
therefore,  clearly  exonerated  from  those  an- 
nuities. And  as  to  the  annuities  created  by 
the  different  indentures,  the  transactions 
were,  in  &ct,  loans  of  money.  There  was  a 
covenant  to  pay — a  power  to  repurchase  or 
redeem — a  judgment  for  the  money  paid. 

Flayer  v.  Sherard,  Amb.  18. 

MeUor  v.  Lees,  2  Atk.  494. 

Lawley  v.  Hooper^  3  Ibid.  278. 

Howell  V.  Price  J  Prec.  in  Chanc.  477. 

Lanyuet  v.  Scawen^  1  Ves.  sen.  402. 
The  annuities  ought,  therefore,  to  be  con- 
sidered as  debts  of  the  testator,  and  be  borne 
by  the  corpus  of  the  estate,  and  not  thrown 
on  the  annual  rents. 

Mr.  Roupell  and  Mr.  CoUyer,  for  the 
semainderman,  argued  that  the  earlier  cases, 
which  were  decided  when  a  grant  of  a  re- 
purchaseable  annuity  was  looked  upon  as 
usurious,  did  not  apply. 

Lord  Imham-y.  Child,  1  Bro.  C.C.  92. 

Fox  V.  Mackrethy  2  Ibid.  400. 
There  was  nothing  to  shew  that  these  trans- 
actions were  in  the  nature  of  loans.  The 
clause  of  repurchase  did  not  shew  that ;  and 
the  personal  covenant, and  the  judgment 
were  merely  collateral  securities ;  the  land 
was  the  primary  security,  and  the  tenant  for 
life  must  keep  down  the  incumbrances  upon 
the  estate,  and  therefore  he  ought  to  bear 
the  burthen  of  these  annuities.  The  future 
payments  of  the  annuities  did  not  form  any 
present  debt,  to  which  the  testator's  estate 
could  be  liable,  although  it  would  be  liable 
to  pay  any  arrears. 

Ex  parte  Artis,  2  Ves.  sen.  489. 

Shafto  V.  Shafto,  1  Cox,  207. 


Ex  parte  Wright,  19  Ves.  255;  8.c. 

2  Swanst.  157,  note  h. 
Ex  parte  Diyhy,  Jac.  238. 
Denys  v.  Shuckburgh,  4  You.  &  Col.  42. 
Searle  v.  Carpenter,  Ambl.  242. 
Harper  v.  Faulder,  4  Mad.  129. 
Read  v.  Blunt,  5  Sim.  567. 
Galton  V.  Hancock,  2  Atk.  424. 
Lanoy  v.  the  Duke  of  Athol,  ibid.  444. 
Randall  Y.  Rigby,  4  Mee.  &  Wels.  130 ; 

s.c.  7  Law  J.  Rep.  (n.s.)  Exch.  240. 
Ward  V.  Lord  Dudley,  2  Bro.  C.C.  316. 
Cruise  Dig,  XV.  ♦Mortgage,'  ch.  4.  s.  20. 
Bamewelly,  Lord  Cawdor,  3  Mad.  453. 
Graves  v.  Hicks,  6  Sim.  398 ;  s.  c.  4 

Law  J.  Rep.  (n.s.)  Chanc.  239. 
Lechmere  v.^arleton,  15  Ves.  193. 
Franks  v.  Cooper,  4  Ves.  763. 
Sanders  on  Uses,  Vol.  2.  p.  312. 
Cowley  V.  Hartstonge,  I  Dow,  361. 
Tracy  v.  Hereford,  2  Bro.  C.C.  128. 
Pickering  v.  Pickering,  4  Myl.  &  Cr. 

289 ;  s.  c.  8  Law  J.  Rep.  (n.s.)  Chanc. 

336. 
Revel  V.  Watkinson,  1  Ves.  sen.  93. 
Bagot  V.  OughUm,  1  P.  Wms.  347. 
Jarman's  Bythewood,  vol.  2,  p.  50. 
Winter  v.  Mouseley,  2  B.  &  Aid.  802. 
Coventry  v.  Coventry,  2  P.  Wms.  222. 
Edwards  v.  Freeman,  Ibid.  435. 
Evelyn  v.  Evelyn,  Ibid.  596. 
Murray  v.  Harding,  3  Wils.  390 ;  s.c, 

2  W.  Black.  859. 
Vernerv.  Winstanley,  2  Sch.  &  Lef.  393. 
Tweddelly.  Tweddell,  2  Bro.  C.C.  101. 

April  17, 1844. — The  Lord  Chancellor. 
— I  think  the  annuity  or  rent-charge  in  this 
case  was  only  a  security  for  the  money  ad- 
vanced, and  that  it  was  so  intended  by  the 
parties.  The  mode  of  borrowing  money  on 
annuity  is  a  common  occurrence.  The  effect 
of  the  transaction  is,  that  the  money  borrowed 
is  to  be  repaid  by  instalments,  consisting 
partly  of  interest  and  partly  of  principal. 
Whether  the  annuity  be  for  a  term  of  years, 
or  a  life  or  lives,  the  transaction  is,  in  sub- 
stance, the  same.  The  value  of  the  life  in 
respect  of  its  probable  duration  is  a  matter 
of  calculation,  and  as  the  principal  is  put  in 
hazard,  the  amount  of  the  interest  is  not  re- 
gulated by  the  Statute  of  Usury. 

In  the  case  now  before  the  Court,  the  deed 
contains  a  clause  for  the  repurchasing  of  the 
annuity,  which  cannot,  I  think,  in  this  case  be 
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distinguished  from  a  clause  of  redemption, 
which  has  always  heen  considered  a  very- 
strong,  if  not  decisive  circumstance,  to  shew 
that  the  transaction  was,  in  reality,  a  loan, 
and  that  the  conveyance  was  intended  only 
as  a  security.  In  Floyer  v.  Sherard,  Lord 
Hardwicke  took  the  distinction  hetween  the 
sale  of  an  annuity  absolutely,  and  the  sale  of 
a  redeemable  annuity,  which  he  said  was 
considered  by  the'  Court  as  a  loan.  Here 
the  sum  stipulated  to  be  paid  for  the  re- 
purchase is  to  be  accepted  and  taken  in 
satisfaction  and  full  discharge  of  the  annuity, 
yearly  rent-charge,  &c.,  and  all  the  powers 
for  enforcing  it  will  thenceforth  cease  and 
determine.  Although  the  word  *  *  repurchase" 
is  used,  this  is,  in  substa#ce,  a  stipulation 
for  redemption.  It  would  be  difficult,  I 
think,  to  construe  it  otherwise,  and,  in  fact, 
in  the  indenture  of  demise  between  the  same 
parties,  and  forming  a  part  of  the  same 
transaction,  the  proviso  is  described  as  a 
proviso  for  repurchase  or  redemption,  and 
this  is  several  times  repeated,  using  the 
words  indiscriminately,  and  in  the  same 
sense — a  circumstance  which  also  occurred, 
and  was  relied  on  by  the  Court,  in  Longuet  v. 
Scawen,  In  that  case  Lord  Hardwicke  is 
reported  to  have  said,  "  It  is  well  known  that 
the  Court  leans  extremely  against  contracts 
of  this  kind,  where  the  liberty  of  repurchasing 
is  made  at  the  same  time,  concomitant  with 
the  grant."  "  There  is,  indeed,"  he  says, 
'*  a  distinction  in  the  nature  of  the  transac- 
tion between  a  power  of  redeeming  and  of 
repurchasing,  obtained  by  usage  which  go- 
verns the  sense  of  words;  but  where  the 
stipulation  for  the  liberty  of  redeeming  is 
part  of  the  same  transaction,  the  Court  goes 
very  unwillingly  into  that  distinction,  and 
endeavours,  if  possible,  to  bring  them  to  be 
cases  of  redemption . '  *  This  principle  applies 
directly  to  the  present  case.  The  stipulation 
for  the  repurchase  or  redemption  (for  the 
words  are  used  synonymously)  here  was 
contemporaneous  with  the  grant,  and  a  part 
of  the  same  transaction. 

The  deed  also  contains  a  stipulation  si- 
milar to  one  relied  on  by  the  same  learned 
Judge,  in  the  case  of  Latoley  v.  Hooper^ 
namely,  the  notice  required  by  the  intention 
to  repurchase,  and  the  condition  for  the 
repayment  of  the  original  purchase  money, 
with  all  arrears  and  a  half  year's  rent  in  addi- 
tion, so  as  to  allow  ample  time  (according 


to  the  expression  there  used)  to  find  out 
another  hand  to  take  the  money,  and  to 
secure  the  interest  in  the  meantime. 

It  is  not  material,  I  think,  to  advert  to 
the  personal  covenant  for  the  payment  of 
the  annuity.  In  the  event  of  any  omission, 
an  action  might  be  immediately  brought  on 
this  covenant,  but  there  would  be  no  present 
remedy  against  the  property.  The  dause 
of  distress  could  not  be  enforced  until  four- 
teen days  after  default  made ;  the  power  of 
entry  until  twenty-eight  days,  and  the  au- 
thority to  sell  not  before  sixty  days.  This 
leads  to  the  inference  that  the  estate  waa 
looked  on  in  this  transaction  as  a  security. 
The  personal  estate  being  augmented  by 
these  advances,  that  estate  would  be  the 
primary  fund  to  discharge  the  claim. 

With  respect  to  the  act  of  parliament,  that 
does  not  appear  to  me  to  affect  the  question, 
which  is  merely  as  to  how  the  debt  is  to  be 
paid  as  between  the  tenant  for  life  and  the 
person  in  remainder. 

I  have  mentioned  only  one  annuity ;  there 
are  in  fact  several,  but  they  are  all  on  the 
same  principle. 

The  result  is,  that  the  decree  should  have 
directed  the  annuity  to  be  valued,  and  the 
tenant  for  life  to  keep  down  the  interest  at 
the  estimated  value.  It  was  admitted,  I 
think,  that  the  decree  must  be  varied  as  to 
the  annuity  given  by  the  will.  The  di- 
rection should  be,  that  instead  of  keeping 
down  the  annuity,  the  annuity  should  be 
valued,  and  the  tenant  for  life  should  keep 
down  the  interest  of  the  estimated  value. 


.} 


GODDARD  V,  SMITH. 


M.R 
May  30 

Injunction  to  stay  Trial — Default — 2nd 
Order  of  the  9th  of  May  1839. 

An  answer  to  a  bill  was  excepted  to  for 
insufficiency,  and  the  exception  allowed.  On 
the  following  day,  the  Master* s  report  of  tn- 
sufficiency  was  filed,  and  on  the  same  day 
the  plaintiff  obtained  an  order  to  amend  his 
bill,  without  costs,  within  three  weeks,  he 
amending  the  defendant's  office  copy  of  the 
bill,  and  that  the  defendant  should  answer  the^ 
exceptions  and  amendments  at  the  same  time.. 
After  service  of  that  order  on  the  defendant, 
and  on  the  same  day,  an  order  was  obtained 
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fw  a  cmKinwi  injundian  to  slay  proceedings 
at  law.  On  motion  to  stay  trial,  it  was 
held,  that  such  proceedings  were  regular^ 
and  an  order  was  made  accordingly. 

This  was  a  motion  on  behalf  of  the  plain- 
tiff to  extend  the  common  injunction  against 
the  defendant  Smith  to  stay  trial. 

The  bill  was  filed  on  the  29th  of  April 
last,  and  was  referred  for  insufficiency  by 
an  order  dated  the  22nd  of  May  last ;  and 
the  Master,  by  his  report,  dated  the  24th 
of  May  last,  found  the  same  insufficient. 
On  the  25th  of  the  same  month  the  Master's 
report  was  filed,  and  on  the  same  day  the 
plaintiff,  on  a  petition,  obtained  an  order  for 
leave  to  amend  his  bill  without  costs,  amend- 
ing the  defendant's  office  copy,  and  for  the 
defendant.  Smith,  to  answer  the  amended 
bill,  and  the  exceptions  to  the  original  bill, 
at  the  same  time,  the  plaintiff  undertaking 
to  amend  within  three  weeks  from  that  time. 
On  the  25th  of  May  instant,  a  copy  of  the 
last  order  was  served  by  the  plaintiff's  soli- 
citor on  the  defendant's  solicitor,  and  afiter 
such  service,  and  on  the  same  day,  an  order 
for  the  common  injunction  to  stay  proceed- 
ings at  law  was  moved  for  and  obtained^and 
the  order  for  the  common  injunction  was 
drawn  up  on  the  28th  of  the  same  montii, 
and  the  writ  for  the  common  injunction  was 
immediately  afterwards  issued  and  sealed. 

Mr.  Kindersley  and  Mr,  Hallett,  in  sup- 
port of  the  motion,  contended,  that  the 
plaintiff  was  clearly  entitied  to  have  the 
common  injunction  extended  to  stay  trial, 
and  that  the  second  Order  of  the  9th  of 
May  1839  (1),  had  no  application  to  the  in- 
junction in  this  case,  which  was  obtained 
after  the  order  had  been  served,  that  the 
defendant  should  answer  the  exceptions  and 
amendments  at  the  same  time,  the  plaintiff 
having  three  weeks  time  to  amend  his  bill ; 
it  was  also  contended,  that  the  words  '*  with- 
out prejudice,"  were  not  necessary  to  be 
inserted  in  the  order  to  amend  in  this  case, 
though  required  in  cases  embraced  by  the 
second  Order  of  tiie  9th  of  May  1 839.  The 
cases  of — 

Adney  v.  Flood,  1  Mad.  449. 
lyipper  V.  Durant,  3  Mer.  465. 
Simes  v.  Duff,  8  Sim.  270 ;  s.  c.  7  Law 
J.  Rep.  (n.s.)  Chanc.  252. 

(1)  Ord.  Can.  135 ;  8  Law  J.  Hep.  (n.8.)  Cbanc. 
273. 


Ferrahd  v,  Hamer,  4  Myl.  &  Cr.  143 ; 
8.  c.  8  Law  J.  Rep.  (n.s.)  Chanc.  96 ;  as 
also  two  very  recent  cases  of  Stratford  v. 
Cooke,  and  Stratford  v.  Lewis,  coram  Vice 
Chancellor  of  England,  but  not  reported, 
were  cited. 

Mr,  G,  Turner,  for  the  defendant,  Smith, 
contended,  that  the  common  injunction 
could  issue  only  whilst  the  defendant  was 
in  default,  and  that  whilst  the  order  to 
amend  was  in  existence,  as  in  this  case, 
there  could  be  no  default  in  the  defendant ; 
that  the  order  to  amend  ought,  according 
to  the  second  Order  of  Uie  9th  of  May 
1839,  to  have  stated,  that  the  amendments 
were  to  be  made  witiiin  one  week,  whereas, 
in  the  present  case,  the  plaintiff  took  an 
order  for  three  weeks'  time  to  amend,  and 
thus  prevented  the  defendant  putting  in  his 
further  answer  to  the  original  bill,  until  the 
expiration  of  that  period. 

The  Master  of  thb  Rolls,  after  stating 
the  fitcts  of  the  case,  said  it  was  contended 
for  the  defendant,  that  the  order  which  had 
been  obtained  that  the  defendant  might 
answer  the  exceptions  and  amendments  at 
the  same  time,  put  the  defendant  out  of 
default ;  but  that  he  could  not  assent  to  that 
proposition,  inasmuch  as  the  default  arose 
from  the  Master's  report  stating  the  insuffi- 
ciency of  the  answer,  and  such  de&ult  could 
not  be  put  an  end  to  until  after  the  amend- 
ment of  the  bill ;  that  there  was  no  greater 
hardship  on  the  defendant  in  the  present 
case,  than  if  the  order  for  the  injunction  had 
been  obtained  first,  and  the  order  to  amend 
afterwards ;  and  that  he  did  not  see  any- 
thing irregular  in  the  recent  orders  made  by 
the  Vice  Chancellor  of  England  in  the  MS. 
cases  that  had  been  cited,  which  were  in 
substance  similar  to  the  present. 


}" 


re  DYCE  SOMBRE. 


L.C. 
May  3. 

Lunacy — Superseding  Commission — Ztt- 
natic  out  of  Jurisdiction, 

A  petition  for  superseding  a  commission  of 
lunacy  will  not  lie,  unless  the  lunatic  is 
personally  in  court,  or  in  such  a  situation 
that  persons  appointed  by  the  Great  Seal 
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can  hati6  an  oj^ortuniiy  of  examining  him, 
semble. 

Whether  such  a  personal  examination 
would  be  necessary  in  case  the  lutuUic  escapes 
to  a  foreign  country ^  and  is  declared  sane  by 
a  Court  there  of  competent  authority,  qusere. 

The  petationer  had  been  duly  found  a 
lunatici  but  before  a  Committee  had  been 
appointed,  and  pending  the  proceedings  in 
the  lunacy,  the  petitioner  had  escaped  from 
the  custody  of  the  parties,  to  whose  care  he 
had  been  intrusted,  and  was  now  stopping 
at  Paris.  An  application  had  been  made 
by  his  friends  to  the  British  ambassador,  at 
Paris,  that  the  lunatic  might  be  delivered 
up  to  them,  and,  in  consequence  of  that 
application,  he  had  been  examined  by  phy- 
sicians there,  who  had  declared  that  he  was 
not  of  unsound  mind ;  and  upon  the  decla- 
ration of  this  opinion,  by  the  physicians,  the 
authorities  at  Paris  declined  to  interfere  in 
the  matter.  He  had  presented  a  petition, 
praying  that  the  commission  of  lunacy  might 
be  superseded. 

Mr,  Bethell  and  Mr.  Calvert  appeared 
for  the  Committee  of  the  lunatic's  person, 
and  objected  to  the  petition  being  heard 
while  the  lunatic  was  out  of  the  jurisdiction 
of  the  Court  They  contended  that  it  was 
a  rule,  which  was  never  departed  from,  that 
the  lunatic  should  be  personally  examined 
by  the  Lord  Chancellor,  before  a  commis- 
sion could  be  superseded ;  and  that  the  &ct 
of  his  having  been  so  examined  was  always 
stated  in  the  order  for  superseding  the  com- 
mission.    They  cited — 

Collinson  on  Lunacy,  325. 

Shelford  on  Lunacy^  Appendix,  639« 

1  Fonblanque  on  Equity,  60,  n. 

The  Lord  Chancellor  said,  that  he  did 
not  know  of  any  case  in  which  a  commis- 
sion had  been  superseded  without  requiring 
the  lunatic  to  appear.  The  superseding  of 
the  commission  ought  to  take  place  after  as 
solemn  an  investigation  as  the  granting  of  the 
commission ;  and  that  as  a  party  was  not 
found  a  lunatic,  without  being  examined  by 
the  jury,  the  commission  ought  not  to  be 
superseded  without  better  evidence  than 
mere  affidavits. 

Sir  Thomas  Wilde,  Mr.  Wakefield,  and 
Mr.   Walpole,  in  support  of  the  petition, 


contended,  that,  altiiough  a  personal  exa- 
mination of  the  lunatic  was  the  more  con- 
venient mode  of  proceeding  in  cases  of  this 
description,  such  an  examination  was  not 
essential.  If,  by  any  other  mode,  the  fact  that 
a  party  was  not  insane,  could  be  so  clearly 
established  as  to  satisfy  the  Lord  Chancellor, 
the  commission  would  then  be  superseded. 
The  petitioner  had  been  declared  of  sound 
mind  by  a  foreign  tribunal ;  and  the  Courts 
in  this  country  would  be  guided  by  the  de- 
cision of  a  foreign  tribunal,  in  cases  of  this 
description.  The  statute  6  Geo.  4.  c.  74. 
s.  14,  and  the  1  Will.  4.  c.  65.  s.  34,  recog- 
nized the  authority  of  a  tribunal  of  the 
country  in  which  an  alleged  lunatic  might 
be  residing ;  and  the  Courts  here  acted  upon 
their  proceedings. 

It  was  afterwards  arranged  that  the  peti- 
tioner should  come  over  to  this  country, 
and  that  the  Committee  should  not  attempt 
to  impose  any  restraint  upon  him,  without 
the  express  sanction  of  the  Lord  Chancellor, 
which  his  Lordship  stated  he  should  not 
give,  unless  some  act  of  violence,  which  he 
did  not  at  all  anticipate,  should  make  it 
improper  for  the  petitioner  to  be  at  liberty. 


M.R.     \ 
pril  27.  J 


LAMBERT  V.  HUTCHINSON. 


April 

Stop  Order — Statement  of  Assignor* s  In- 
terest. 

The  Court  wiU  not  grant  a  stop  order,  ahi- 
less  it  is  stated  in  the  petition  how  the  interest 
of  the  party  in  the  fund  sought  to  be  affected 
arose. 

Mr.  Oeldart  applied  by  petition  for  the 
usual  stop  order,  but  the  particular  interest 
of  the  assignor  in  the  fund  in  court  was  not 
stated  in  tibe  petition. 

The  Master  of  the  Rolls  refused  to 
make  the  order,  observing,  that  although  it 
was  not  necessary  that  the  exact  share  of 
the  party  in  the  fund  should  be  strictiy  set 
forth  in  the  petition,  still  the  petition  must 
shew  how  the  interest  of  the  party  in  the 
fund  arose. 
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LORD  D0WNE8  V.  MORRIS. 


WiGRAM, 

Mar.  8, 
April 

Manor — Escheat -^Mortgage — Right  of 
the  Lord  to  redeem, 

A  tenant  in  fee  simple  of  lands  held  of  a 
manor  mortgaged  the  same  for  a  long  term 
of  years^  and  died  without  heirs,  by  which 
the  freehold  escheated  to  the  lord : — Held^ 
that  the  equity  of  redemption  passed  to  the 
lordy  as  an  interest  in  the  land  not  parted 
with  by  the  tenant,  and  that  the  lord  was 
entitled  to  redeem  the  mortgage. 

The  bill  stated,  that  Thomas  Stobert, 
being  seised  in  his  demesne  as  of  fee  of 
certain  lands,  in  Low  Wood,  which  were 
held  of  the  manor  of  Danby,  in  the  county 
of  York,  by  an  indenture  executed  on  the 
13th  of  May  1805,  demised  the  said  lands 
to  John  Rigg«  his  executors,  &c.,  for  a  long 
term  of  years,  byway  of  mortgage,  for  secur- 
ing the  sum  of  7001.  and  interest;  that 
Thomas  Stobert  was  at  the  time  of  his  death 
seised  of  the  lands  in  question,  (subject  to 
the  said  mortgage  term,)  and  by  his  will, 
dated  the  11th  of  May  1829,  gave  and  de- 
vised to  W.  Arrowsmith,  his  heirs  and'  as- 
signs for  ever,  all  his  said  estate  called  Low 
Wood,  and  appointed  W.  Arrowsmith  sole 
executor  and  residuary  devisee  and  legatee 
of  his  said  will ;  that  in  1829,  Thomas 
Stobert  died,  leaving  W.  Arrowsmith  him 
surviving,  who  entered  into  the  possession 
of  the  said  hereditaments.  W.  Arrowsmith 
died  shortly  afterwards  intestate,  and  with- 
out an  heir,  being  in  fact  an  illegitimate 
child. 

The  bill  then  alleged,  that  the  lands  in 
question  were  held  of  the  manor  of  Danby, 
by  free  and  common  socage,  and  that  the 
plaintiff  was  the  lord  of  such  manor,  and 
entitled  to  all  escheats  of  lands  within  and 
holden  of  such  manor ;  and  that  the  plain- 
tiff, as  such  lord,  was  entitled  by  escheat  on 
the  death  of  Arrowsmith,  without  heirs, 
to  the  said  lands  and  the  reversion  and 
equity  of  redemption  thereof,  subject  to  the 
said  mortgage  term  ;  that  in  1840,  the  said 
mortgage  term  and  the  money  secured 
thereby  were  assigned  to  the  defendant, 
James  Morris,  the  mortgagee  having  pre- 
viously to  the  said  assignment  entered  into 
possession  of  the  said  lands ;  and  that  after 
Kew  Series,  XIII.— Chanc. 


such  assignment,  the  defendant  Morris,  by 
himself  or  his  agents,  entered  into  posses- 
sion of  and  received  the  rents  and  profits  of  the 
said  lands,  and  had  granted  a  lease  of  the 
same  to  the  defendant  Robertson,  for  sixty- 
two  years,  at  the  yearly  rent  of  32^.  The 
bill  prayed  that  die  plaintiff  might  be  at 
liberty  to  redeem  the  said  mortgaged  pre- 
mises, and  that  an  account  might  be  taken  of 
what  was  due  for  principal  and  interest  to 
the  said  J.  Morris,  upon  the  security  of  the 
said  premises,  and  for  an  account  of  the 
rents  and  profits  received  by  J.  Rigg,  J. 
Morris,  &c.,  or  which,  without  their  wilful  de- 
fault, might  have  been  received ;  the  plaintiff 
offering  to  pay  the  amount  due  to  the  said 
J.  Morris ;  and  that  upon  such  payment, 
J.  Morris  might  assign  the  said  premises  to 
the  plaintiff  for  the  residue  of  the  said  term, 
and  deliver  up  all  title-deeds,  &c.,  and  for 
further  relief. 

The  defendants,  J.  Morris  and  Robertson, 
by  their  joint  and  several  answer,  admitted 
that  T.  Stobert,  in  May  1805,  demised  to 
J.  Rigg  all  that  allotment  of  land,  situate  in  a 
certain  place  called  Low  Wood,  within  the 
township  of  Glaizedale,  in  the  parish  of  Dan- 
by, containing  twenty-four  acres,  (and  which 
was,  upon  the  inclosure  of  the  common  called 
the  Low  Wood,  allotted  and  awarded  to  W. 
Frankland  and  his  heirs,  who  devised  the 
same  to  his  son  T.  Frankland,  who  sold  the 
same  to  T.  Stobert,)  for  the  term  of  1,000 
years,  with  a  proviso  for  redemption,  on  pay- 
ment by  T.  Stobert,  his  heirs,  &c.,to  J.  Rigg, 
his  executors,  administrators  or  assigns,  of  die 
sum  of  TOO/. ,  with  interest ;  but  the  defendants 
alleged  that  they  did  not  know,  and  could 
not  set  forth,  whether  or  not  the  said  lands 
comprised  in  the  said  mortgage  term  had 
been  part  of  the  manor  of  Danby,  and  they 
denied  that  they  were  at  the  death  of  W. 
Arrowsmith,  or  at  the  time  of  filing  the  bill, 
holden  of  the  manor  of  Danby,  or  of  any 
manor  whatever  ;  and  they  denied  the 
plaintiff's  title  to  the  equity  of  redemption 
of  the  said  premises ;  and  they  submitted 
that  they  were  not  bound  to  produce  their 
title-deeds;  and  they  claimed  the  same 
benefit  as  if  they  had  pleaded  iii  bar  to  the 
said  bill  the  plaintiff's  want  of  title  to  the  said 
mortgaged  premises. 

The  plaintiff  went  into  evidence  ti)  prove 
his  title  as  lord  of  the  manor,  and  that,  as  such, 
he  held  court*  leet  and  courts  baron,  at  which 
2X 
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the  tenants  of  the  manor  attended,  and  that 
the  lands  in  question  were  within  and  formed 
part  of  the  manor.  The  principal  question 
argued  in  the  case  was  whether  the  lord, 
having  acquired  the  freehold  hy  escheat,  sub- 
ject to  the  mortgage  term,  was  entitled  to 
redeem  the  mortgage. 

The  defendants  went  into  no  evidence. 

Mr.  James  Russell  and  Mr,  J,  Parker^ 
for  the  plaintiff. — A  mortgage  is  not  a  mere 
trust,  but  an  equitable  ri^t  in  the  land, 
and  the  right  to  redeem  is  not  a  personal 
inghi— Tucker  v.  Thurstan  (1).  The  party 
entitled  to  the  escheat  is  entitled  to  the 
benefit  of  a  term,  attendant  upon  the  inhe- 
ritance— Thruxton  v.  the  Attorney  General 
(2).  The  present  case,  therefore,  will  be 
an  anomaly  in  the  law  if  the  lord  is  held 
not  entitled  to  redeem  ;  for  tenant  by  elegit^ 
statute  merchant,  or  staple,  and  tenant  by 
courtesy,  or  dower,  may  all  redeem — Jones  y, 
Meredith  (3).  The  right  to  redeem  will  flow 
from  the  right  to  the  reversion  in  fee.  The 
lord  has  many  rights  which  he  may  enforce 
in  equity,  as  to  restrain  waste,  &c. — 1  Sand, 
on  UseSf  4th  ed.  p.  283.  In  Burgess  v. 
Wheate{4),  the  question  was,  whether  equity 
would  establish  an  escheat  which  did  not 
exist  at  law. 

The  following  authorities  were  also  re- 
ferred to : — 

Co.  Litt.  215,  b. 

The  Attorney  General  v.  Crofts,  4  Bro. 

P.C.  136. 
Lovelies  case,  1  Salk.  85. 
Pawlettv.  Attorney  General,  Hard.  465. 
Faufcet  v.  Lowther,  2  Yes.  sen.  304. 

Mr.  RomiUy  and  Mr.  Wood^  for  the  de- 
fendants.— There  are  two  questions  in  this 
case — ^first,  whether  these  are  lands  sub- 
ject to  escheat,  that  is,  whether  they  were 
held  by  fealty  and  service,  which  is  not 
proved  by  the  evidence;  and,  secondly, 
whether  die  lord  chdming  tiie  freehold 
by  escheat  is  entitled  to  redeem  the  term. 
As  to  the  second  question,  this  is  a  case 
in  which  equity  will  not  interfere,  but 
will  leave  the  plaintiff  to  his  remedies  at 
law.  There  is  a  distinction  between  for- 
feiture and  escheat ;  an  equitable  interest 

(1)  17  Ves.  133. 

(2)  1  Vem.840. 
(8)  BuDb.  347. 

(4)  1  W.  Blsck.  128;  s.  o.4  Eden,  177. 


may  be  forfeited,  but  it  cannot  escheat.  In 
most  of  the  cases  in  the  books  forfeiture 
was  accompanied  with  corruption  of  blood ; 
so  that  there  was  both  forfeiture  and  escheat. 
Again,  there  is  no  privity  between  the  lord 
and  the  tenant ;  for  the  lord  is  in  of  his 
original  estate  by  a  title  paramount.  A 
rent-charge  will  not  escheat,  because  it  is 
not  held  by  tenure — Vin.  Abr.  tit. '  Escheat,' 
vol.  10.  p.  154,  Cruise's  Dig.  *  Escheat,* 
vol.  3.  p.  415.  The  case  of  Evans  v. 
Brown  (5)  was  decided  upon  the  words  of 
the  late  statute,  3  &  4  Will.  4.  c.  104.  In 
Burgess  v.  Wheate  it  is  expressly  said,  that 
there  is  no  escheat  of  an  equity  of  re- 
demption— Preseott  v.  Tyler  (6) ;  and  no 
distinction  is  made  between  a  mortgage 
in  fee  and  for  a  term  of  years.  Wil- 
liams V.  Lord  Lonsdale (7)  is  the  converse 
of  Burgess  v.  Wheate,  and  shews  that  a  court 
of  equity  will  not  interfere.  The  equity  of 
redemption  cannot  be  called  an  incident  to 
the  land,  nor  does  it  lie  in  tenure.  It  is 
impossible  also  to  say  that  the  lord  can  be 
entitled  to  an  account  of  past  rents  and  pro- 
fits ;  for,  if  so,  he  would  be  claiming  by 
escheat  the  personal  estate  of  his  late  tenant. 
The  lord  takes  the  rent  reserved  upon  a 
lease  for  years  as  incident  to  his  own  rever- 
sion ;  but  the  equity  of  redemption  is  in 
respect  of  the  tenant's  estate — WhtUing- 
ham's  case{S).  The  following  authorities 
were  also  referred  to : — 

Co.  Litt.  384  a,  215  6. 

Isherwood  v.  Oldknow,  3  Mau.  &  Selw. 
382. 

Fawcet  v.  Lowther,  2  Ves.  sen.  300. 

Walker  v.  Denne,  2  Ves.  jun.  170. 

Gordon  v.  Gordon,  3  Swanst.  470. 

James  v.  Biou,  Ibid.  237. 

Swannock  v.  Lyford,  Ambl.  6. 

Radnot  v.  Vandehendy,  Show.  P.C.  69. 

The  Attorney  General  v.  Sands,  Hard. 
495. 

Taylor  v.  Haygarth,  before  the  Vice 
Chancellor  of  England,  not  yet  re- 
ported. 

Banks  v.  Sutton,  2  P.  Wms.  632.. 

2  Scriven  on  Copyholds,  740. 


(5)  5  Bmt.  114;  s.  o.  11  LaW  J.  R«p.  (v.s.) 
Chane.  849. 

(6)  5  Jarm.  Conrey.  111. 

(7)  8  Ves.  672. 

(8)  8  Rep.  42. 
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Mr.  Russell  replied. 

April  15. — ^WiGRAM,  V.C. — I  understand 
it  to  be  now  admitted  that  the  statute  3  &  4 
WiU.  4.  c.  104.  does  not  apply  to  the  present 
case ;  and  as  it  is  desirable  that  the  reasons 
for  the  judgment  I  am  about  to  give  should 
not  be  misunderstood,  I  shall  go  through 
the  facts  of  the  case. 

The  plaintiff  in  this  case  is  the  lord  of 
the  manor  of  Danby,  and  the  defendant 
Morris  is  in  possession  of  lands  lying  within 
the  ambit  of  the  manor,  as  mortgagee,  for 
a  term  of  years,  under  a  mortgage  created 
by  T.  Stobert,  who  was  tenant  in  fee  simple 
of  these  lands  at  the  time  of  making  the 
mortgage.  T.  Stobert,  the  mortgagor,  died 
in  1829,  having,  by  his  will,  devised  the 
freehold  (subject  to  the  term)  to  one  Arrow- 
smith.  Arrowsmith  entered  into  possession 
of  the  lands  so  devised,  and  died  in  No- 
vember 1830,  without  heirs.  The  bill, 
which  was  filed  against  the  defendant  Mor- 
ris, and  one  Robertson,  the  terre-tenant  un- 
der Morris,  stated  that  the  lands  in  question 
were  h*eld  of  the  manor  of  Danby,  &c.,  by 
free  and  common  socage  ;  that  the  plaintiff 
was,  at  the  death  of  Airowsmith,  and  at  the 
time  of  filing  the  bill,  seised  in  his  demesne 
as  of  fee  of  the  said  manor,  and  the 
demesnes  and  services  thereof,  and  was  also 
lord  of  such  manor  and  entitled  to  all 
escheats  of  lands  and  hereditaments  within 
and  holden  of  such  manor ;  that  upon  the 
death  of  Arrowsmith  without  heir,  the  plaintiff 
became,  and  then  was  entitled  by  escheat 
to  the  said  lands  and  other  hereditaments, 
and  the  reversion  and  equity  of  redemption 
thereof,  subject  to  the  said  term  and  the 
said  mortgage  debt  and  interest.  The  bill 
then  prayed  that  the  plaintiff  might  be  at 
liberty  to  redeem  the  said  mortgaged  pre- 
mises, &c.  (vide  supra). 

The  defendant  Morris  insisted,  by  his 
answer,  that  there  was  no  privity  between 
him  and  the  lord  claiming  by  escheat,  and 
that  the  term  therefore  was  vested  in  him 
absolutely,  and  that  the  lord  had  no  right 
to  redeem,  and  also  that  the  lands  com- 
prised in  the  term  were  not  parcel  of  the 
manor.  In  support  of  the  proposition  in- 
sisted upon  by  the  defendant,  that  there  was 
no  privity  between  him  and  the  lord  claim- 
ing by  escheat,  and  that,  therefore,  the  lord 
had  no  right  to  redeem,  the  case  of  Burgess 


V.  Wkeate  was  relied  on  ;  and  it  was  said, 
that  not  only  is  there  no  privity,  but  that 
a  subpoena  does  not  lie  for  the  lord  claim- 
ing by  escheat,  to  enable  him  to  assert  a 
mere  equitable  title.  The  plaintiff,  in 
answer  to  this  argument,  cited  many  cases 
to  shew  that  privity  of  title  is  not  necessary 
to  give  a  right  to  redeem,  and  others  to 
shew  that  a  subpoena  had  been  granted  at 
the  suit  of  a  lord,  claiming  by  escheat  to 
restrain  waste,  and  for  other  like  purposes. 
I  do  not  propose  going  into  either  of  those 
points,  or  their  consequences:  the  former 
would  be  unavailing  to  the  plaintiff,  if  the 
lord  by  escheat  cannot  in  Chancery  assert 
a  mere  equitable  title;  and  I  think  the 
cases  of  the  second  class  are  disposed  of  by 
the  observation,  that  they  prove  only  that 
the  lord  by  escheat  (like  all  the  world), 
may  be  entitled  to  equitable  remedies  for 
the  protection  of  his  legal  rights.  The  de-. 
fendant's  proposition,  that  a  subpoena  in  no 
case  lies  for  liie  lord  by  escheat  in  asserting 
a  mere  equitable  right,  is,  undoubtedly,  in 
accordance  with  the  decision  in  Burgess  v» 
WheatCy  and,  if  established,  will  at  once 
dispose  of  the  present  case,  for  an  equity 
of  redemption  is,  undoubtedly,  a  title  in 
equity,  and  not  elsewhere.  But  the  de- 
cision in  Burgess  v.  Wheate  did  not  require, 
and  certainly  did  not  involve  any  such 
proposition.  In  that  case  there  was  no 
escheat  at  law.  The  object  of  the  inform- 
ation was,  to  have  it  declared  that  the 
fee- simple  estate  of  a  cestui  que  trust 
escheated  in  equity,  and  the  Court  denied 
it.  In  this  case  there  is  an  escheat  at  law. 
The  entire  freehold  has  escheated  to  the 
lord,  subject  to  a  term  of  years,  created  by 
a  late  tenant  of  the  freehold.  The  question 
is  not  whether  equity  shall  create  an  escheat 
where  there  is  none  at  law,  but  whether, 
in  the  case  of  an  escheat  of  the  entire  free- 
hold at  law,  subject  to  a  mortgage  term  of 
years,  the  position  of  the  lord  and  the 
termor  is  not  the  same  in  equity  as  that  of 
the  late  tenant  of  the  freehold  and  the 
termor.  Burgess  v.  JVheate  decided  nothing 
as  to  what  equitable  right  might  accompany 
an  escheat  at  law;  it  decided  only  that, 
where  there  was  no  escheat  at  law,  there 
was  none  in  equity.  That  I  may  not  be 
supposed  to  luive  overlooked  the  defen- 
dants' arguments,  I  will  observe  in  pass- 
ing, thjit,  in  considering  this  case,  I  have 
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kept  steadily  in  view  the  proposition  that 
the  estate  which  the  lord  takes  hy  escheat 
is  not  that  estate  which  the  tenant  had. 
The  lord  takes  what  was  originally,  in 
strictness,  a  reversion.  His  estate  in  the 
old  fee -simple  reverted  to  him  by  the  ex- 
tinction of  the  tenancy ;  his  estate  began 
where  that  of  the  tenant  ended.  But  giving 
the  defendant  the  benefit  of  this  argument, 
is  it  true  that  when  the  lord,  by  force  of  his 
legal  right,  resumed  the  land  by  the  deter- 
mination of  the  estate  of  the  tenant,  no 
equity  whatever  passed  with  the  land  to  the 
lord,  as  an  incident  to  his  legal  right  ? 

If  a  tenant  in  fee-simple,  being  entitled 
to  the  benefit  of  an  attendant  term  of  years, 
die  without  heirs,  and  the  lands  escheat, 
can  the  termor  claim  the  lands  during  the 
continuance  of  the  attendant  term,  or  will 
not  a  subpoena  lie  in  this  court  to  give  the 
lord  the  benefit  of  the  term  ?  In  Thruxton*s 
casCf  the  opinion  of  the  Lord  Chancellor 
upon  this  point  was  clearly  expressed  in 
favour  of  the  lord  by  escheat ;  and  in  Sugd, 
V.  ^  P.,  vol.  3.  p.  92.  10th  edit.,  &ud  San- 
ders on  t/ses^  4th  edit.  vol.  1.  p.  283,  there 
is  a  clear  and  decided  opinion  in  accordance 
with  that  case ;  and  I  understand  Sir  L. 
Shad  well  to  be  of  the  same  opinion.  Ad- 
verting to  the  decisions  of  this  Court  with 
respect  to  attendant  terms,  I  cannot  under- 
stand how  or  why  the  lord  by  escheat 
should  be  excluded.  I  do  not  see  how  it 
is  possible  to  deny  him  that  right.  To  the 
authorities  above  referred  to,  in  favour  of 
the  right  of  the  lord  to  the  benefit  of  an 
attendant  term,  must,  I  think,  be  added 
that  of  Sir  Thomas  Clarke  as  I  understand 
his  judgment  in  Burgess  v.  fVkeate.  I 
think  that  neither  he  nor  the  Lord  Keeper 
expressed  any  disapprobation  of  Thruxton's 
ccLse,  The  Lord  Chief  Justice  certainly 
approved  of  it.  In  speaking  of  attendant 
terms.  Sir  Thomas  Clarke,  after  saying  that 
the  right  of  the  lord  to  distrain  was  as  inci- 
dent to  his  reversion  and  not  as  heir,  says, 
'*  And  this  answers  another  observation, 
that  the  lord  may  take  the  benefit  of  a  term 
limited  to  the  owner  and  his  heirs  ;  but  the 
answer  is,  he  does  not  take  it  cls  heir ;  but 
where  he  takes  the  inheritance  as  escheated, 
he  takes  the  term  as  attendant  upon  and 
following  the  fate  of  the  inheritance,  ac- 
cording to  Sand*s  case,  Pawletfs  case,  and 
Lord  Jeffries's  determination,"  1  Eden,  208, 


209.  It  is  not,  therefore,  as  I  view  it,  a 
question  at  this  day,  whether  an  escheat  of 
a  legal  freehold  may  not  carry  with  it  some 
equitable  rights  and  incidents,  but  what 
equitable  rights  and  incidents  it  will  carry 
with  it — ^whether  the  equity  of  redemp- 
tion of  a  term  of  years  wiU  not  pass  with 
the  freehold  to  the  lord  to  whom  the  free- 
hold has  escheated,  as  in  the  case  of  an 
attendant  term.  To  answer  the  last  ques- 
tion, it  will  be  convenient  to  begin  by  con- 
sidering shortly  what  are  the  undoubted 
rights  at  law  of  the  lord,  when  his  tenant  in 
fee-simple  dies  without  heirs.  Those  ri^ts 
are  traced  with  some  minuteness  in  the 
judgment  in  Burgess  v.  Wheate,  beginning 
with  the  period  where  the  tenant  could  not 
alien  without  the  licence  of  the  lord,  down 
to  the  period  when  he  acquired  an  absolute 
right  of  alienation  without  licence,  and 
when  his  widow  also  was  held  to  be  en- 
titled to  dower. 

But  notwithstanding  these  large  power* 
of  alienation,  whatever  portion  of  the  ori- 
ginal grant  the  tenant  retains  at  the  time  of 
his  death  without  heirs,  that  the  lord  takes 
by  escheat.  As  a  general  proposition,  what- 
ever estate  or  interest  the  tenant  retains 
which  could  have  passed  to  his  heirs,  if  he 
had  any,  and  which  could  be  the  subject  of 
grant,  that  the  lord  by  escheat  may  claim. 
Where  the  tenant  retains  any  parcel  of  the 
specific  subject  of  the  original  grant,  the 
right  of  the  lord  requires  no  circumlocution 
to  define  it  The  lord  takes  that  strictly  as 
an  escheat.  Where,  however,  the  very  sub- 
ject of  the  original  grant  has  been  aliened, 
and  the  tenant  has  received  a  consideration 
for  that  alienation,  and  has  reserved  to  him- 
self something  different  from  the  very  sub- 
ject of  the  original  grant,  such  as  a  rent 
or  other  consideration,  and  in  some  other 
instances  also,  there  the  books  qualify  the 
expressions  by  which  the  rights  of  the  lord 
by  escheat  are  described,  and  he  is  said  to 
take  tanquam  hceres,  and  is  sometimes  called 
an  assign  in  law.  The  doctrine  on  this 
subject  is  found  in  Littleton,  section  348, 
and  it  appears  also  in  Co.  Litt.  215,  6.  The 
above  proposition  is  not  disputed  at  the 
bar  as  regards  a  legal  estate  or  interest  not 
parted  with  or  reserved.  Then,  if  such  be 
the  case  of  an  escheat  at  law,  and  if,  as  in 
the  case  of  an  attendant  term,  the  escheat  of 
the  freehold  at  law  may  carry  with  it  cer- 
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tain  equitable  rights,  the  next  subject  of 
inquiry  which  suggests  itself  is  the  nature 
of  the  equity  of  redemption,  which  is  the 
subject  of  contest  in  the  present  case.    Lord 
Hale,  in  Pawlett  v.  the  Attorney  General, 
for  the  purpose  of  shewing  that  where  the 
estate  escheats  at  law,  by  the  death  of  the 
mortgagee   without    heirs,   the   mortgagor 
may  redeem  the  mortgage,  distinguishes  an 
equity   of  redemption  from   a  trust.     He 
says,  "  and  I  conceive  that  a  mortgage  is 
not  merely  a  trust,  but  a  title  in  equity.'* 
And  again,  he  says,  in  p.  469,  ''  a  power  of 
redemption  is  an  equitable  right  inherent  in 
the  land,  and  binds  all  persons  in  the  post 
or  otherwise,  because  it  is  an  ancient  right 
which  the  party  is  entitled  to  in  equity ; 
and  although  by  the  escheat  the  tenure  is 
extinguished,  that  will  be  nothing  to   the 
purpose."    And  Baron  Atkyns  was  strongly 
of  the  same  opinion.  And  Lord  Nottingham 
also  said,  ''an  equity  of  redemption  charges 
the  land,"  and  is  not  a  mere  trust — 1  Eden 
Hep.  206;  and  Lord  Hardwicke,  also,  in 
the  case  of  Casbome  v.  Scarf e  (9),  describes 
an  equity  of  redemption  as  being  an  estate 
in  the  land;  and  in  Tucker  y.   Thurston 
there   are  some  observations  to  the  same 
effect,  distinguishing  an  equity  of  redemption 
from  a  trust.     Now,  I  do  not  understand 
any  of  the  Judges,  in  Burgess  v.  Wheate,  to 
haye  expressed  an  opinion  adverse  to  what 
Lord  Hale  says  in  the  case  in  Hardres,  as 
to  the  nature  of  an  equity  of  redemption. 
In  that  part  of  Sir  Thomas  Clarke's  judg- 
ment in  j^ur^refA  V.  Wheate,  1  Eden,  pp.  205, 
206,  in  which  he  distinguishes  Sand's  case 
irom  Pawlett  v.  the  Attorney  General,  he 
appears  to  me  to  approve  of  Lord  Hale*s 
distinction,  and  to  say,  that  Lord  Notting- 
ham approved  of  it  also.  Sir  Thomas  Clarke's 
approbation  is,  I  think,  again  expressed  in 
1  Eden,  p.  212.     Lord  Mansfield  certainly 
approved  of  what  Lord  Hale  said  in  Paw^ 
Utfs  ease,  and  the  Lord  Keeper,  although  he 
said  be  believed  that  what  Lord  Hale  laid 
down,  and  Baron  Atkyns  approved  of,  in 
Pawlett^ s  case,  had  never  been  decided,  said 
that  be  hoped  the  law  was  so  settled ;  and 
added,   "  a  mortgage  is  an  assignment  on 
condition.     The  condition  being  performed, 
the  conveyance  is  void  od  initio ;  equity  dis- 
penses with  the  time,  and  when  the  money 

(9)  1  Atk.  604. 


is  paid,  the  conveyance  is  void  in  equity 
and  conscience."  This  is  very  little  like  a 
disapprobation  of  Lord  Hale's  doctrine  as 
to  the  nature  of  an  equity  of  redemption, 
and  the  case,  if  Lord  Hale's  law  be  good, 
is  an  important  authority  to  this  extent, 
that  in  the  case  of  an  escheat  of  the  legal 
fee  by  the  death  of  the  mortgagee  without 
heirs,  equity  will  qualify  the  strictly  legal 
rights  of  the  lord.  But,  however  die  law 
may  be  in  the  case  of  the  death  of  the  mort- 
gagee in  fee  without  heirs,  a  decision  upon 
which  point  is  not  necessary  for  the  purpose 
of  the  present  case,  this  is  clear,  that  an 
equity  of  redemption  is  an  interest  assign- 
able in  equity;  that  it  is  in  all  o&er 
respects  in  this  court  an  interest  of  the  na- 
ture of  those  which  at  law  would  pass  by 
escheat ;  that  it  qualifies  in  this  court  the 
legal  effect  of  the  alienation  during  the 
term ;  that  it  is  an  estate  or  interest  in  the 
land  reserved  or  retained  by  the  tenant,  and 
vested  in  him  at  the  time  of  his  death  with- 
out heirs.  In  &ct,  in  equity  a  mortgage  is 
merely  a  charge.  Every  analogy,  therefore, 
is  in^  £[ivour  of  the  lord,  unless  the  proposi- 
tion be  true  that  no  subpoena  lies,  and  that 
the  lord  can  take  only  what  the  land  gives 
him.  That  this  is  not  invariably  true,  I 
have  already  shewn  in  the  instance  of  at- 
tendant terms.  Why  then  should  it  be  true 
in  the  present  case?  If  the  lord  takes  the 
freehold  by  escheat,  where  is  the  principle 
for  saying  he  shall  not  take  that  fireehold  in 
every  respect  in  the  same  w«y  as  the  tenant 
held  it  ?  Quoad  the  tenant's  estate  in  the 
land,  the  equity  of  redemption  is  an  estate 
in  the  land  not  aliened.  The  equitable  in- 
terest in  an  attendant  term  will  pass  with 
the  legal  freehold  as  an  incident ;  and  why 
an  escheat  in  the  fireehold  at  law  should  not 
carry  with  it  the  right  to  make  the  term 
attendant  by  paying  the  mortgage  money 
is  a  point  which  has  not  been  satisfactorily 
shewn  before  me.  Why  is  the  legal  estate, 
which  the  lord  takes  without  the  aid  of  this 
Court,  to  be  pui^^  of  this  particular  equit- 
able trust  ?  The  case  of  Burgess  v.  Wheate 
does  not  touch  the  point ;  and  every  analogy 
appears  to  me  to  be  against  the  defendants' 
argument.  I  agree  wiSi  the  Vice  Chancellor 
of  England,  in  Taylor  v.  Haygarth,  that 
it  is  binding  on  this  court.  But  I  think, 
also,  that  the  principle  laid  down  by  Lord 
Mansfield,  a  principle  on  which  the  Court 
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of  Chancery  is  daily  in  the  hahit  of  acting, 
is  not  to  he  narrowed  heyond  what  the  prin- 
ciple in  Burgess  v.  fVheate  requires.  When 
this  Court  has  once  decided  that  the  equit- 
ahle  estate  is  the  real  ownership,  and  that 
the  legal  estate  is  to  be  contronled  so  as  to 
make  it  subordinate  to  and  attendant  upon 
an  equitable  interest,  it  is  bound  to  follow 
up,  and  does  in  almost  all  cases  strictly 
follow  up  the  rule  so  laid  down  ;  and  that 
principle,  until  it  is  met  by  some  insuperable 
bar,  must  be  followed  up ;  and  recent  acts 
of  parliament  have  confirmed  the  soundness 
of  the  principle. 

It  was  said,  however,  that  in  the  case  of 
an  escheat  of  the  legal  estate  by  the  death 
of  a  trustee  without  heirs,  all  the  equitable 
interests  would  fail,  and  therefore  that 
the  lord  should  not  be  permitted  to  claim 
equity.  To  what  extent  the  former  pro- 
position was  true  at  the  time  the  case 
of  Burgess  v.  Wheaie  was  decided,  I 
need  not  inquire.  That  it  holds  for  all 
purposes  in  the  case  of  an  escheat  of  the 
leg^  estate  in  a  mortgage  in  fee,  cannot  of 
course  be  assumed ;  and  if  it  were  so,  the 
observations  of  Sir  Thomas  Clarke,  in  Bur^ 
gess  V.  WheatCy  would  apply : — "  It  is  not," 
he  says, ''  every  argument  in  law  or  in  logic 
that  holds  by  converse." 

It  was  further  said,  that  the  equity  of 
redemption  was  reserved  to  the  mortgagor, 
his  heirs,  executors,  administrators  and  as- 
signs, and  that  the  lord  was  none  of  these. 
My  answer  to  that  is,  that  the  lord  is 
entitled  to  the  benefit  of  an  attendant 
term,  under  a  like  form  of  limitation,  and 
that  the  lord  is,  as  I  before  observed,  for 
the  purposes  of  taking  some  benefits  by 
escheat,  tanquam  hares  and  quasi  an  assign. 

Upon  the  whole,  deferring  entirely  to 
the  decision  in  the  case  of  Burgess  v. 
Wheaie,  I  think  this  case  is  unaffected 
by  it ;  and  that  this  is  a  case  in  which  equity 
should  follow  the  law,  by  holding  that 
an  equitable  right  inherent  in  the  land, 
and  retained  by  the  tenant  at  the  time  of  his 
death  without  heirs,  passes  as  an  incident 
with  the  land,  and  may  be  enforced  in  this 
court  by  subpoena.  If  I  were  to  go  back 
to  the  eariiest  times  in  which  the  validity  of 
terms  of  years  were  recognized,  it  appears 
they  were  originally  treated  as  mere  con- 
tracts, and  perhaps  the  earlier  doctrine  might 
be  used  to  enforce  the  right.     It  is  not  ne- 


cessary, therefore,  that  I  shoidd  revert  to  the 
various  analogies  relied  upon,  some  of  which 
were  certainly  important,  such  as  the  cases 
of  dower,  joint  tenancy,  and  other  cases. 
Upon  the  question  whether  these  lands  aie 
parcel  of  this  manor,  I  think  the  defendaot, 
if  he  desires  it,  is  entitled  to  an  issue. 


MULLEN  0.  BOWMAN. 


K,  Bruce,  V.C.I 
May  3.        J 

Legacy — Ctmsirueiion — Right  of  Execih 
tors  to  the  Personalty  undisposed  of  by  a  Will, 

A  testator  gave  all  his  goods,  ehatteUt  and 
personal  estates  to  A,  B,  and  C,  upon  ivut 
to  convert  the  same  into  money,  and  apply 
the  net  proceeds  thereof  towards  payment  of 
his  debts  and  funeral  and  testamentary  ex- 
penses. He  then  gave  his  real  estaie  to  A, 
B,  and  C,  on  trust  to  pay  his  debts,  and,  nh- 
ject  thereto,  on  certain  trusts  for  the  benefit 
of  B,  and  C.  and  other  persons.  He  then 
appointed  A,  B,  and  C.  his  executors.  The 
will  contained  no  other  disposition  of  hii 
personal  estate  : — Held,  that  A,  B,  and  C. 
were  not  entitled  beneJidaUy  to  the  fer- 
sonalty  not  required  for  the  debts  of  the 
testator. 

The  will  of  Mr.  Bowman,  dated  in  Apri! 
1823,  commenced  in  the  following  manner: 
— ^^  I  give  and  bequeath  all  my  goods,  ehat- 
iels,  and  personal  estate,  (my  leasehold 
houses  and  premises  excepted)  to  my  cousin 
John  Bowman  and  my  sisters  Dinah  Bov- 
man  and  Ann  Bowman,  upon  trust  to  ee/n- 
vert  the  same  into  money,  and  apply  the 
nett  proceeds  thereof  towards  paymeni  of 
my  debts  and  funeral  and  testamentary  ex- 
penses ;  but  my  wearing  apparel  to  be  given 
away  to  whom  they  may  think  fit."  The 
testator  then  devised  all  his  fireehold  and 
leasehold  estate  to  John  Bowman,  Dinah 
Bowman,  and  Ann  Bowman,  their  hein, 
executors,  administrators,  and  assigns,  upon 
trust,  that  they  should,  during  the  li?es  of 
his  sisters,  Margaret,  the  wife  of  William 
Stephenson,  Elizabeth  Mullen,  widow,  and 
Mary,  the  wife  of  L.  Mathison,  and  the  lives 
of  the  husbands  of  his  sisters,  and  the  life 
of  the  longest  liver,  by  and  out  of  the  rents 
thereof  pay  off  and  satisfy  his  debts  and 
funeral    and  testamentary   expenses,  and 
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maintain  and  support  the  said  M.  Stephen- 
son and  her  husband,  £.  Mullen,  and  M. 
Mathison  and  her  husband,  his  nephew 
Thomas,  and  his  sisters  Dinidi  and  Ann,  in 
such  manner  as  his  trustees  should  think 
fit;  and  that,  after  the  decease  of  such 
longest  liver  as  aforesaid,  they  should  sell 
the  said  freehold  and  leasehold  estates,  and, 
out  of  the  monies  arising  therefirom,  pay 
such  debts  as  might  then  remain  unpaid, 
and  divide  the  residue  between  D.  Bowman, 
A.  Bowman,  and  the  children  of  his  sisters 
M.  Stephenson,  £.  Mullen,  and  M.  Mathi« 
son.  The  testator  then  declared,  that  the 
receipts  of  the  said  J.  Bowman,  D.  Bowman, 
and  A.  Bowman  should  be  sufficient  dis- 
charges ;  and  he  appointed  /.  Bowman^  Z>. 
Bowman,  and  A.  Bowman  to  be  the  executor 
and  executrixes  of  his  will ;  and  he  declared 
that  his  said  executors  and  trustees  might 
retain  to  and  reimburse  themselves  all  their 
costs,  charges,  damages,  and  expenses  which 
should  or  might  from  time  to  time  arise,  or 
be  occasioned  by  the  due  execution  of  the 
trusts  in  them  reposed. 

The  testator  made  no  other  disposition  of 
his  personal  estate,  except  that  contained  in 
the  first  clause. 

No  legacy  or  any  benefit  was  given  by 
the  will  to  John  Bowman. 

The  testator  died  soon  after  the  date  of 
his  will,  and  his  will  was  proved  by  his  exe- 
cutor and  executrixes. 

The  personal  estate  of  the  testator  being 
more  than  sufficient  to  pay  his  debts,  the  bill 
was  filed  by  the  next-of-kin  of  the  testator 
for  the  usual  accounts.  To  this  bill  the 
executor  and  executrixes  demurred,  on  the 
ground  that  they  were  entitled  to  the  residue 
of  the  personal  estate  beneficially. 

Mr.  Bacon  and  Mr,  G.  C.  Lewis,  for  the 
demurrer. — Executors  are,  by  the  law,  as 
applicable  to  this  will,  (which  is  not  within 
the  late  act),  entitled  to  the  personalty  not 
disposed  of  by  a  will,  unless  there  be  some- 
thing in  the  will  to  fix  on  them  the  character 
of  trustees  of  the  fund,  or  to  shew  that  it  was 
the  intention  of  the  testator  that  they  should 
not  take  beneficially.  There  is  nothing  in 
this  will  having  the  effect  of  making  the  de- 
fendants trustees  of  the  fund,  or  expressive 
of  any  intention  on  the  part  of  the  testator 
that  they  shall  not  have  it  beneficially. 
The  expression  "  upon  trust"  has  not  that 
efifect — 


PraU  V.  Sladden,  14  Ves.  198. 
Dawson    v.     Clark,    (before    Sir  W. 

Grant,)  15  Ves.  409. 
Southouse  V.  Bate^  2  Yes.  &  Bea.  396. 

Mr.  Russell  and  Mr.  Speed,  for  the 
plahfitiffs.  The  words  '*  upon  trust,"  in  the 
absence  of  any  expressions  charging  the 
personalty  with  £he  debts,  &c.,  are  fatal  to 
the  claims  of  the  defendants. 

Dawson  v.   Clarke,  (on  appeal  before 

Lord  Eldon,)  18  Ves.  247. 
King  V.  Denison,  1  Yes.  &  Bea.  260. 
The    clause    abo    providing    for    their 
expenses  shews  that  the  intention  of  the 
testator  was  that  they  should  not  take  be- 
neficially. 

Robinson  v.  Ta^flor,  2  Bro.  C.C.  589. 
Rhodes  v.    Rudge,    1    Sim.   79;   s.  c. 
5  Law  J.  Rep.  Chanc.  17. 
Mr.  Bacon  replied. 

Knight  Bruce,  Y.C. — In  this  case  it  has 
been  agreed,  on  both  sides,  that  this  will  is 
not  within  the  late  Will  Act.  The  only 
question  argued,  and  the  only  question  which 
I  have  been  called  upon  to  consider,  is, 
whether  John  Bowman,  Dinah  Bowman, 
and  Ann  Bowman  are,  under  the  will  of  the 
testator,  entitled  to  take  the  clear  residue 
of  the  personal  estate  beneficially. — [His 
Honour  read  the  first  clause  of  the  will.] 
This  is  followed  by  the  appointment  of  these 
three  persons  as  executors.  I  have  asked 
whether  any  case  is  known  to  exist,  where, 
without  any  words  of  "  charge"  being  used, 
the  gross  residue  of  personal  estate  is  given 
to  persons  to  pay  the  debts  and  the  funeral 
and  testamentary  expenses,  and  no  more, 
and  the  same  persons  are  appointed  exe- 
cutors, these  persons  by  virtue  of  the  gift, 
or  by  virtue  of  the  appointment  as  execu- 
tors, have  been  held  to  take  beneficially.  I 
do  not  recollect  any  such  case,  and  it  seems 
to  be  the  impression  at  the  bar  that  there  is 
no  such  case.  Considering  that  fact,  and 
considering  Lord  £ldon*s  language  in  DaW' 
son  V.  Clarke,  and  in  King  v.  Denison,  and 
considering  also  the  particular  language  of 
the  will  now  before  me,  I  cannot  see  any 
intention  that  the  executors  shall  take 
beneficially. 

Demurrer  overruled. 
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RICKARDS  P.  RICKARDS. 


L.C. 

April  18. 

Legacy — Construction '^Bequest  by  Im- 
plication— Lease, 

A,  being  entitled  to  a  Crown  lease  of 
houses,  which  would  expire  in  1845,  and  to 
a  sum  of  stock,  by  his  will,  daied  in  1825, 
bequeathed  the  interest  of  the  stock  to  his 
wife  for  her  life,  and  directed,  that  after  her 
decease,  the  stock  (subject  to  and  after  deduct' 
ing  such  premium  or  sum  of  money,  as  should 
be  necessary  for  the  renewal  of  the  Crown 
lease,  in  case  he  should  not  have  renewed 
such  lease  in  his  lifetime,)  should  go  to  his 
children.  He  then  bequeathed  to  his  son 
Oeorge  the  houses  comprised  in  the  lease,  or 
of  which  he  should  ai  his  decease  have  ob^ 
iained  a  renewed  lease,  to  hold  for  the  exist' 
ing  term  therein,  and  all  benefit  of  renewal 
aforesaid,  for  his  own  benefit*  He  died 
without  having  renewed  the  lease: — Held, 
that  George  was  entitled,  out  of  the  stock,  to 
the  value,  at  the  widow* s  death,  of  a  grant  of 
a  new  reversionary  lease,  for  the  term,  at  the 
rent,  and  subject  to  the  covenants  contained 
in  the  old  lease,  or  as  near  thereto  as  the  law 
would  allow ;  this  value  to  be  ascertained  by 
the  Master* 

The  will  in  this  case,  and  the  decision  of 
the  Vice  Chancellor  Knight  Brace,  are  re- 
ported in  12  Law  J.  Rep,  (n.s.)  Chanc.  461. 

The  plaintiff  appealed  to  the  Lord  Chan- 
cellor. 

Mr,  Teed  and  Mr,  Schomberg  appeared 
for  the  appellant. 

Mr,  Russell,  Mr,  Wigram,  Mr,  Rogers, 
and  Mr,  Malins  supported  the  decree. 

The  Lord  Chancellor. — The  testator 
bequeathed  these  leasehold  premises  to  his 
son,  with  the  benefit  of  renewal.  In  his 
will  he  suggests  the  possibility  of  the  first 
renewal  being  made  in  his  own  lifetime.  In 
that  case  the  premium  for  renewal  would 
have  been  to  be  paid  by  himself  out  of  his 
estate,  and  the  son  would  have  taken  the 
leasehold  premises,  subject  to  the  increased 
rent.  In  the  event  of  his  not  renewing  in 
his  lifetime,  he  directs  the  premium  to  be 
paid  out  of  his  estate,  or  out  of  a  certain 
portion  of  his  estate,  namely,  54,000Z. 
consols.  He  meant,  as  I  understand,  the 
plaintiff,  the  son,  to  hold  the  premises  pre- 


cisely in  the  same  situation  as  he  would 
have  held  them,  aad  subject  to  the  same 
conditions.  Whether  he  renewed  in  his 
lifetime  or  after  his  death,  in  either  case  the 
premium  was  to  be  paid  by  himself  per- 
sonally, or  out  of  a  particular  fund  set  aside 
for  that  purpose.  I  apprehend  that  the  son 
is  bound  to  pay  the  increased  rent,  and  that 
this  was  the  intention  of  the  testator. 

With  respect  to  the  duration  of  the  lease, 
and  the  premium  consequent  upon  it,  he 
directs  the  renewal  of  the  lease^  and  bequeaths 
the  leasehold  premises  to  his  son  with  benefit 
of  renewaL  When  he  directs  the  renewal,  it 
is,  in  general  terms,  without  any  dilection 
as  to  the  period.  I  must  consider,  accordiog 
to  the  case  of  Price  v.  AssheUm  (1),  and  the 
impression  on  my  mind  with  reference  to  that 
case,  that  he  meant  a  renewal  for  the  same 
period.  The  lease  had  been  renewed  for 
twenty-nine  years  and  a  half^  and  afterwards 
renewed  for  thirty  years.  When  he  talks 
of  another  renewal,  I  must  understand  him 
to  mean,  as  there  were  no  limitations  to  that 
renewal,  that  he  meant  a  renewal  for  that 
term,  namely,  thirty  years.  Mr.  Teed  says, 
that  it  may  be  a  renewal  for  such  period  as 
the  conunissioners  may  think  proper  to  grant, 
and  that  this  may  be  to  add  something  to 
the  terms  not  there  inserted*  Aocoidii^ 
to  the  term  renewal,  if  not  qualified  by  any 
expression,  I  apprehend  it  means  a  renew^ 
for  the  same  period  and  the  same  terms.  I 
think  the  decision  of  the  Vice  Chaocellor 
was  right,  and  that  the  reference  was  proper 
to  the  Master  for  the  purpose  of  saying  what 
the  premium  would  be,  calculated  for  thirty 
years,  taking  for  the  basis  of  the  calculation 
the  premium  paid  for  the  renewal  for  twenty- 
nine  years.  The  Master,  I  presume,  will 
calculate  it  on  that  principle. 

I  think  the  respondents  ought  to  have  the 
costs ;  I  never  had  a  doubt  from  the  first, 
except  as  to  the  period  of  thirty-nine  yean, 
which  is  offered  by  the  commissioners.  I 
thought  it  possible  the  testator  might  mean 
such  a  period  as  the  commissioners  might 
think  proper  to  grant,  but  I  think  it  is  for 
the  period  of  thirty  years,  and  I  think  that  is 
according  to  the  decision  in  Price  v.  Asske* 
ton, 

(1)  1  You.  &  Col.  82,  441 ;  8. 0.  4  Law  J.  Rep. 
(n.s.)  Exch.  £q.  3. 
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IGRAM,       .     .  >  T^Yi^m^    ^^    ^,jg   ^j^j^   Qj^ 

WiU,  Construction  ofShifting  Clause. 

R,  D,  by  his  will,  made  in  1810,  gave  all 
the  residue  of  his  estate  and  effects  to  trus^ 
tees,  in  trust  Jor  his  son,  D,  W.  D,  for  Ufe, 
with  remainder  to  his  issue  in  strict  settle^ 
ment ;  provided  that  in  ease  D,  W.  Z).  should 
at  any  time  thereafter  come  into  possession 
of  an  estate  entailed  upon  him  (the  testator) 
and  his  issue  hy  his  late  uncle  R,  D,  then  the 
provision  hy  his  will  made  for  D.  W,  D. 
and  his  issue,  and  the  trusts  thereof,  should 
be  void,  and  the  property  be  divided  among 
the  younger  children  of  the  testator.  By  the 
marriage  settlement  of  R.  D,  the  uncle  of 
the  testator,  three  estates.  A,  JB,  and  C,  were 
settled  on  R,  D,  the  settlor,  for  life;  with 
remainder  to  his  first  and  other  sons  in  tail 
male,  with  remainder  to  the  right  heirs  of 
R.  D,  the  settlor.  R.  D,  the  settlor,  by  his 
wiU,  dated  in  1769,  confirmed  his  marriage 
settlement;  and,  in  ease  he  should  have  no 
children,  ^c„  he  gave  aU  his  estates,  real 
and  personal,  to  his  wife-  for  life ;  with 
remainder  to  W.  D.  for  life;  with  re- 
mainder  to  W.H.  D.  for  Ufe;  with  remain- 
der to  the  first  and  other  sons  of  W.  H.  D, 
in  tail  male;  with  remainder  to  S.  D.  for 
Ufe;  with  remainder  to  his  first  and  other 
sons  in  tail  male;  with  remainder  to  R.  D. 
(the  testator  in  the  cause)  for  Ufe ;  with 
remainder  to  the  first  and  other  sons  ofR.  D. 
in  tail  male;  with  remainders  over.  R.  D, 
the  settlor,  died  in  1772,  without  ever  having 
had  any  issue,  leaving  his  wife  surviving 
him.  W.  H.  D.  (the  son  of  W.  H.  D.  in 
the  wiU  named,)  Jutting,  under  the  limita- 
tions  in  the  will  of  the  settlor,  become  enti" 
tied  to  an  estate  tail  in  the  three  estates,  in 
1806  suffered  a  recovery  of  estate  B,  and 
in  1816  suffered  recoveries  of  estates  A.  and 
C.  to  the  use  of  himself  in  fee;  and  by  his 
wiU,  dated  in  1 824,  being  then  seised  in  fee  of 
the  three  estates,  he  devised  them  to  D.  W.  D. 
(the  son  of  the  testator  in  the  cause)  in  fee, 
but  charged  with  the  payment  of  debts  and 
annuities.  W.  H.  D,  the  son,  died  in  the 
same  year,  and  thereupon  D.  W.  D.  entered 
into  possession  of  estates  A,  B,  and  C,  as 
devisee  under  the  will  of  W.  H.  D.  the  son : — 
Held,  that  D.  W.  D.  had  not  come  into 
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possession  of  an  estate  entailed  upon  the 
testator  and  his  issue,  in  the  sense  intended 
by  the  wiU  of  R.  D,  the  testator;  and  that, 
therefore,  the  shifting  clause  in  the  testator^ s 
wiU  had  not  come  into  operation. 

Robert  Davidson,  the  testator  in  the  cause, 
by  his  will,  dated  the  11th  of  August  1810, 
gave  all  his  real  and  personal  estate  to 
trustees,  in  trust,  to  sell  and  invest,  &c., 
and  to  pay  the  rents,  interest,  and  annual 
produce  of  such  investment  to  his  wife  for 
life;  and  after  her  decease  to  pay  certain 
annuities ;  and,  subject  thereto,  to  pay  the 
income  of  the  residue  of  all  his  real  and 
personal  estate  to  his  son  D.  W.  Davidson, 
and  his  assigns,  for  his  life ;  with  remainder 
to  his  children  and  their  issue  in  strict  set- 
tlement; provided  always,  and  he  declared 
his  will  and  mind  to  be,  and  he  thereby 
directed,  that  in  case  his  son,  D.  W.  Pavid- 
son,  should  at  any  time  thereafter  come  into 
the  actual  possession  of  the  estate  entailed 
upon  him  (the  testator)  and  his  issue  by  his 
late  uncle  Robert  Davidson,  of  Brand,  &c., 
then  and  in  such  case  the  provision,  which 
he  had  thereinbefore  made  for  his  said  son, 
and  all  and  every  the  trusts  thereof  there- 
inbefore contained,  should  cease,  determine, 
and  be  void  to  all  intents  and  purposes; 
and  that  then  and  from  thenceforth  his  said 
trustees,  and  the  survivors,  &c.,  should 
stand  and  be  possessed  of  the  said  trust 
monies,  thereinbefore  given  to  or  in  favour 
of  his  son  D.  W.  Davidson  and  his  issue,  upon 
trust,  to  pay  and  divide  the  same  unto  and 
among  his  (the  testator's)  other  children  as 
therein  mentioned. 

In  March  1842,  a  bill  was  filed  for  the 
administration  of  the  testator's  estate;  and 
by  the  decree  it  was  referred  to  the  Master 
to  inquire  and  state  whether  D.  W.  David- 
son, in  the  will  named,  had  come  into  the  ac- 
tual possession  of  the  estates  entailed  upon 
the  testator  and  his  issue  by  R.  Davidson,  of 
Brand,  or  of  any  and  what  part  thereof,  and 
when  and  for  what  estate  and  interest,  and 
under  what  title  and  circumstances. 

The  Master,  by  his  report,  found  that  by 
indentures  of  lease  and  release  (the  marriage 
settlement  of  the  testator's  uncle),  dated 
respectively  the  28th  and  29th  of  April  1765, 
three  estates,  called  respectively,  die  Brand 
estate,  the  Betton  estate,  and  the  Maes  y 
Groea  estate,  were  settled  on  R.  Davidson 
2  Y 
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(the  unde)  for  life,  with  remainder,  subject 
to  a  provision  for  the  intended  wife,  to  the 
first  and  other  sons  of  the  marriage  succes- 
sively in  tail  male,  with  remainder  to  R. 
Davidson  (the  uncle)  in  fee ;  that  R.  David- 
son, the  uncle,  by  his  will,  dated  the  17th 
of  November  1769,  confirmed  the  settlement 
made  on  his  marriage,  and  declared  his  will 
to  be,  that  if  he  should  leave  no  son  or 
daughter  who  should  attain   the  age    of 
twenty-one  years  or  be  married,  then  he 
gave  all  his  estate,  both  real  and  personal, 
to  his  wife  for  life,  with  remainder  to  trus- 
tees to  preserve  the  contingent  remainders, 
with  remainder  to  trustees  fbr  a  term  of  500 
years,  upon  trust  to  raise  1,200/.  for  the 
purposes  in  the  said  will  mentioned ;  with 
remainder  to  his  brother,  W.  Davidson,  for 
life,  with  remainder  to  trustees  to  preserve 
contingent  remainders;  with  remainder  to 
W.  H.  Davidson  (son  of  W.  Davidson)  for 
life,  ¥rith  remainder  to  trustees  to  preserve 
contingent  remainders,  with  remainder  to 
the  first  and  other  sons  of  the  body  of  W. 
H.  Davidson,  severally  and  successively  in 
tail  male,  with  remainder  to  his  (the  settlor's) 
brother,  S.  Davidson,  for  life,  with  remainder 
to  trustees  to  preserve,  &c.,  with  remainder 
to  the  first  and  other  sons  of  the  body  of  S. 
Davidson,  severally  and  successively  in  tail 
male,  with  remainder  to  his  (the  settlor's) 
nephew,  R.  Davidson  (the  testator  in  the 
cause)  for  his  life,  with  remainder  to  trustees 
to  preserve,  &c.,  with  remainder  to  the  first 
and  other  sons  of  the  body  of  his  said 
nephew,  R.  Davidson,  sevenlly  and  suc- 
cessively in  tail  male,  with  remainders  over. 
And  the  Master  found  that  R.  Davidson 
the   settlor,  died  in  1772,  and  that  there 
had  not  been  any  issue  of  the  said  marriage ; 
and  that  the  wife  of  R.  Davidson,  the  uncle, 
entered  into  the  possession  of  the  settled 
estates ;  that  she  afterwards  married,  and  that 
she  and  Mainwaring,  her  second  husband, 
continued  in  possession  of  the  estates  to  the 
time  of  her  death.     The  Master  also  found, 
that,  of  the  devisees  named  in  the  will  of 
R.  Davidson,  the  settlor,  his  brother  W.  Da- 
vidson, and  his  nephew,  W.  H.  Davidson, 
died  before   the   year  1806;  that  W.   H. 
Davidson  had  two  sons  only,  viz.  R.  S. 
Davidson  and  W.  H.  Davidson  the  yoimger, 
who  both  died  bachelors  previous  to  the 
year  1825  ;  and  that  S.  Davidson,  the  bro- 
ther of  R.  Davidson  the  settlor,  died  in 


1770,  without  issue  male.   The  Master  also 
found,  that  in  1806,  W.  H.  Davidson  the 
younger  was  heir-at-law,  and  also  tenant 
in  tail  of  the  estates  in  question  under  the 
will  of  R.  Davidson,  the  settlor ;  and  that, 
as  such  tenant  in  tail,  he,  in  May  1806, 
joined  with  the  widow  of  R.  Davidson  (the 
settlor)  and  her  then  husband,  in  sufiering  a 
recovery  of  the  Betton  estate ;  and  that  tiie 
uses  of  the  recovery  were  declared  to  be  to 
Mrs.  Mainwaring  for  life,  with  remainder 
to  W.  H.  Davidson  the  younger,  for  life,  with 
remainder  to  uses  to  bar  dower,  with  re- 
mainder to  the  use  of  W.  H.  Davidson  the 
younger,  in  fee ;  that  Mrs.  Mainwaring  died 
in  February  1816,  when  W.  H.  Davidson 
the  younger  entered  into  possesion  of  the 
Betton  estate,  as  tenant  in  fee,  and  into  the 
Brand  and  Maes  y  Groes  estates  as  tenant 
in  tail;  that  in  May  1816,  two  recoTcries 
were  suffered  of  the  Brand  estate  and  the 
Maes  y  Oroes  estate  respectively,  and  the 
uses  were  declared  to   the  use  of  W.  H, 
Davidson  the  younger,  for  life,  with  re- 
mainder to  such  uses  as  he  should  appoint, 
with  remainder  to  his  use  in  fee.     The 
Master  also  found,   that  the  saidW.  H. 
Davidson  the  younger,  having  so  become 
seised  in  fee  of  the  three  estates,  on  the  4th 
of  November  1824,  and  while  in  such  seisin, 
duly  made  and  published  his  will,  and  thereby 
chaiged  the  said  estates  with  the  payment 
of  his  debts,  &c.,  and  divers  annuities  and 
legacies ;  and,  subject  thereto,  he  gave  the 
whole  of  his  real  and  personal   estate  to 
his  cousin  Daniel  W.  Davidson  (the  son  of 
the  testator  in  the  cause),  to  hold  to  him, 
the  said  D.  W.  Davidson,  his  heirs,  execu- 
tors, administrators,  taid  assigns,  according 
to  the  nature  and  quality  of  such  estates 
respectively;  and  he  appointed  D.  W.  Da- 
vidson   sole  executor  of  his  will.      The 
Master  also  found,  thatW.  H.  Davidson 
the  younger  died  on  the  20tfa  of  November 
1824,  without  having  revoked  or  altered 
his  said  will ;  and  that  thereupon  the  said 
D.  W.  Davidson  entered  into  the  possession, 
and  into  the  receipt  of  the  rents  and  profits 
of  the  estates  so  devised  to  him.     And  the 
Master  found,  that  D.  W.  Davidson  (the 
son  of  the  testator)  had  come  into  the  actual 
possession  of  the  estates,  which  had  been 
entailed  upon  the  testator  and  his  issue,  by 
his  (the  testator's)  late  uncle,  not  as  tenant 
in  tfdl  under  the  limitations  of  R.  Davidson'^ 
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will,  but  as  devisee  thereof  in  fee,  under  the 
will  of  his  cousin,  W.  U.  Dayidaon  the 
younger. 

The  cause  now  came  on  upon  exceptions 
to  the  Master's  report,  and  upon  further 
directions. 

Mr.  RomiUy,  Mr.  Webster,  Mr.  J.  Dam- 
pier,  and  Mr.  Canirell,  for  the  parties 
interested  in  contending  that  the  shifting 
clause  had  not  taken  ^fect. — The  clause 
must  be  construed  thus:  if  the  estate 
shall  descend  upon  W.  H.  Davidson,  by 
force  of  the  limitations  in  the  will  of  the 
settlor ; — otherwise  it  must  be  held,  that  the 
clause  would  operate,  if  W.  H.  Davidson 
had  purchased  the  Brand  estate  of  a  stranger, 
and  so  had  come  into  possession;  which 
could  not  be  according  to  the  testator's 
intention,  for  the  estate  might  come  into 
the  possession  of  W.  H.  Davidson,  so  incum* 
bered  that  the  ownership  would  no  longer 
be  beneficial.  The  word  "  estate"  will  not 
be  construed  lands  and  hereditaments,  but, 
the  interest  in  the  lands,  t.  e.  an  estate  in 
tail. 

Fazakerley  v.  Ford,  4  Sim.  390 ;  s.  c. 
1  Ad.  &  £1.  897;  2  Law  J.  Rep. 
(n.8.)K.B.  111. 
Tayleur  v.  Dickenson,  I  Russ.  521. 
Spencer  v.   Spencer,  8  Sim.  87;  s.  c. 

5  Law  J.  Rep.  (n.s.)  Chanc.  310. 
Windham  v.  Grctham,  1  Russ.  331  • 
Harrison  v.  Foreman,  5  Ves.  207. 
The  Earl  of  Scarborough  v.  Doe  dem. 
Savile,  3  Ad.  &  £1.  962 ;  s.  c.  6  Law 
J.  Rep.  (n.s.)  Exch.  270. 
Driver  v.  Frank,  3  Mau.  &  Selw.  25 ; 

e.  c.  6  Price,  41. 
Sa9iUe  v.  SaviUe,  2  Atk.  458. 
Burcheit  v.  Woolward,  Turn.  &  Russ. 

443. 
ThomhiU  V.  Hall,  2  CI.  &  Fin.  22. 
Morrice  v.  Langham,  8  Mee.  &  Wels. 
194;    8.  c.    10  Law  J.   Rep.  (n.s.) 
Exch.  289. 
Scarisbrick  v.  Eccleston,  6  CI.  &  Fin. 

398. 
Co.  LUU  by  Butler,  827,  a,  n.  2. 

Mr.  Tinney  and  Mr.  Rolt,  contra. — The 
expression,  **  estate  entailed  upon  me,"  is 
merely  descriptive  of  the  lands.  The  deci- 
sion in  Fazakerley  v.  Ford  turned  upon  the 


word  "devolve;"  here  the  words  are,  "if 
he  shall  come  into  possession." 

Peacocke  v.  Pares,  2  Keen,  689 ;  s.  c.  6 

Law  J.  Rep.  (n.s.)  Chanc.  375. 
Wynne  v.  Wynne,  2  Keen,  778 ;  s.  c,  7 
Law  J.  Rep.  (n.s.)  Chanc.  45. 

Mr.  Walker  and  Mr.  Stinton,  for  parties 
in  the  same  interest. 

Mr,  RomiUy  replied. 

April  20.— WiGRAM,  V.  C— If  there  had 
not  been  any  recovery  suffered  of  the  Betton 
estate,  previously  to  the  date  of  the  will  of 
the  testator  in  the  cause,  it  would,  at  that 
time,  have  been  still  possible,  though  not 
certain,  that  D.  W.  Davidson  would,  by 
force  of  the  limitations  contained  in  the  will 
of  R.  Davidson,  the  settlor,  have  come  into 
the  actual  possession  of  the  whole  of  the 
estates,  which  had  been  entailed  upon  the 
testator  in  the  cause  and  his  issue.  Setting 
aside,  for  the  moment,  the  fact  of  a  recovery 
of  the  Betton  estate  having  been  suffered, 
previously  to  the  date  of  the  will  of  the 
testator,  and,  for  the  sake  of  aigument, 
keeping  also  out  of  the  case  the  question, 
whether  my  conclusion  ought  to  be  affected 
by  the  charges  created  upon  the  estate  by 
the  will  of  W,  H.  Davidson  the  younger, 
two  constructions  of  the  clause  in  question 
might,  according  to  the  case  oi  Fazakerley 
V.  Ford,  be  suggested ;  one,  that  it  might 
be  construed  as  if  the  will  contained  the 
words  "  by  force  of  the  limitations  contained 
in  the  will  of  R.  Davidson,"  in  which  case 
the  entire  clause  would  stand  thus :  "  Pro- 
vided always,  and  I  hereby  declare  and 
direct  that,  in  case  my  said  son  D.  W.  Da- 
vidson shall,  at  any  time  hereafter,  come 
into  the  actual  possession  of  an  estate,  en- 
tailed upon  me  and  my  issue,  by  my  late 
uncle  R.  Davidson,  by  force  of  the  lunita- 
tions  contained  in  ike  will  of  my  said  uncle, 
then  and  in  such  case,"  &c.  The  oth^r  con- 
struction might  be  that  contended  for  by 
the  younger  children,  namely,  that  the  will 
should  be  read  as  if  it  spoke  of  possession 
simpliciter,  and  not  by  force  of  the  limi- 
tations in  the  will  of  R.  Davidson,  or  by 
any  other  title ;  title  being,  as  they  con- 
tended, not  of  the  essence  of  the  provision. 

On  the  assumption  that  there  had  not 
been  any  recovery  suffered  of  any  of  the 
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estates,  and  that  the  iimitatiofis  coataiii^d 
ixk  the  will  of  R.  Dayidsooy  the  s^ttloTj 
were  still  in  full  operation,  the  words  in 
the  clause  of  the  will  of  the  testator  mpsi, 
according  to  their  natural  imporl^  and 
without  having  recourse .  to  the  interpola- 
tion  of  additional  words,  h^.  held  to  refer 
to  limitations  known  hy  the  party  to  he 
still  subsisting.  That  construction,  more* 
over,  is  recommended  by  reat^n  and  proba- 
bility. A  man,  who  knew  that  an  estate 
was  settled  in  such  a  manner  that  his  eldest 
son  might  or  might  not  beoome  entiitled  to 
it,  might  reasondb»ly  make  hia  provision  for 
that  son  depend  upon  the  question  whether 
he  should  or-  should  not  eventually  become 
entitled  to  such  settled  estate;  but,  as.aa 
abstract  proposition,  nothing  could  bo  more 
irrational  or  improbable  than  that  a  testator 
^ould.  make  the  provision  given. to  his 
child,  by  his  own  will,  dependoit  upon  the 
contingency  of  that  child  becoming  ^titled 
to  the  estate  of  a  stranger,  and  which  was 
not  tiie  subject  of  settlement  upon  him.  It 
has  been  admitted  at  the  bar,  that  the  words 
"  coming  into  actual  possession**  could  not 
be  read  in  their  most  extended  sense.  Actual 
possession,  by  a  purchaser  or  a  mortgagee 
fi)r  value,  by  a  tenant  from  year  to  year,  by 
a  judgment  creditor  by  elegit,  with  various 
other  examples,  were  put  at  the  bar,  as 
cases  in  which  there  might  be  an  actual 
possession  of  the  estates,  and  yet  not  such 
an  actual  possession  as  that  required  by  the 
will  of  the  testator.  It  has  also  been  said) 
that  estates  tail  were  frequently  barred 
solely  for  the  purpose  of  perpetuating  the 
old  estate,  by  resettling  the  premises  to  the 
same  uses.  I  mean  to  give  no  opinion 
upon  the  question,  whether,  in  the  case  of 
an  estate  tail,  barred,  and  simultaneously 
renewed,  as  part  of  one  transaction,  the 
Court  would  or  would  not  consider  the  new 
liroitationB  as  a  continuation  of  the  old. 
That  is  not  the  case  before  the  Court, 

In  this  case,  W.  H.  Davidson,  the  younger, 
having  acquired  the  absolute  estate  in  the 
property,  afterwards,  by  devising  it,  and 
subjecting  it  to  charges,  had  exercised  an 
absolute  dominion  over  it.  It  was  impossi- 
ble to  treat  that  transaction  as  having  been 
made  for  the  purpose  of  perpetuating  the 
old  limitationa.  D.  W.  Davidson  took, 
under  the  will  of  his  cousin,  not  aa  estate 


tail,  but  an  estate  in  fee  sin^e^  and  it 
would  h!eiinposidbla»lipon.principle,tohold, 
at  the  same  time,  that  actifal  posBesskn  by 
D.  W.  Davidson,  as  devisee  in  fee,  would 
be,  and  ^at  actual  possession  by  him  as  a 
jKUjediasei',  for  value,  would  not  be  an 
actual  possession  of  the  ^tate»  within  the 
meaning  of  the  wU  of  R»  DavidaoDy  the 
testator. 

Theie .  aire,  therefore,  tiro  (ponatmodoils 
x^ered  to  the  Court, -^ one  raftsonaland 
probohle,  and  dearly  eonsislept  wjth,  if 
nfit  required  by  the  words  of  the  wiU;  tks 
odier  repkte  with  4iSeulty,  and  thesebgr 
making  the  former  constniGtiQD  the  Bnore 
probaUe,  if  it  were  not  the  natiiial  iSau^ 
struetion^ 

But  it  was  said,  that  the  extrinsie  iaeCa 
excluded  that  oonstruetioa;  and  it  was 
oontcinded  that  the  recovery  of  the  BetUm 
estate  made  it  impossibk,  at  the  dale  of 
the  testator's  will,  that  that  estate  eoidd 
ever  come  into  the  actual  pcwsession  of 
W.  H.  Datddson,  by  lofoeof  the  lunittttietts 
in  the  will  of  B.  Davidson,  the  settlor ;  that 
the  limitations,  thnr^ore,  could  not  taksa 
effect  as  to  the  whole  of  the  estates  entailed 
upon  the  testatu:  and  his  issue;  and  that 
that  eonstructbn,  being  necessarily  exdoded 
as  to  part  of  the  estates,  must  aJso  be  ex-> 
eluded  as  to  the  whole  of  them,  and  that  the 
words  of  the  ckuse  myiai  be  modified,  so  as 
to  make  them  reasonable  in  some  other  tense. 
That  argument  supposes-  E.  Davidson,  the 
testator,  to  have  had  actual  nolioe  of  the 
&ct  that  a  recovery  had  been  suffered  of  the 
Betton  estate.  There  is no^^ound,  however, 
for  presuming  that  that  was  so;  on  the 
contrary,  from  the  natural  import,  of  Uie 
words,  the  testator  must  be  considered  as 
speaking  of  the  estate  winch,  at  the  time, 
he  supposed  to  be  subject  to  the  settlement 
created  by  the  will  of  R.  Davidson,  his 
uncle;  and  as  there  is  nothing  before  the 
Court  to  exclude  that  meaning,  D.  W.  Da- 
vidson must  be  held  not  to  have  come  to 
the  actual  possession  of  the  estates. in  ques- 
tion, in  the  sense  intended  by  his  father's 
will;  and  he  and  his  family  will  ther^ 
fore  be  entitled  to  the  residue  of  the  trust 
funds  given  to  him  and  them,  by  the  wEl 
of  the  testator  in  the  cause. 
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BARRW  «;  HARRIS. 


WtMAH,  V.C 

May 

Pleading — Negative  Plea^^Answer* 

T»  a  hill  bff  the  represeniaHve  of  A,  for  an 
aeeouni  of  a  partnership  between  A.  and  the 
defendant,  alleging  various  cirevmstances 
as  evidence  of  the  partnership^  and  that  the 
defendant  had  in  his  possession  documents 
relating  to  the  concern,  by  which,  if  pro* 
dueed,  the  truth  of  the  matters  in  the  hiU 
mentioned  would  appear,  the  defendant  put 
in  a  plea  of  no  partnership;  and  by  his 
answer  in  support  of  the  plea,  admitted  that 
he  had  m  his  possession  documents  relating 
to  the  concern;  but,  save  <u  aforesaid,  he 
denied  that  he  had  any  documents  relating 
te  any  of  the  matters  in  the  bill  mentioned^ 
or  whereby  the  truth  of  the  said  matters 
would  appear ;  and  he  insisted  that,  as  such 
doeuments  related  exclusively  to  his  own 
title,  and  in  no  way  tended  to  support  the 
piaintif*s  claim,  he  was  not  homnd  to  produce 
them.  The  plea  was  disallowed,  on  the  ground 
that  the  answer  did  not  contain  a  positive,  but 
only  an  argumentative,  denial  thai  the  docU' 
ments  in  the  possession  of  the  defendant 
would  not,  if  produced,  tend  to  shew  the 
truth  of  the  matters  in  question,  and  that 
therefore  the  aUegations  in  the  bill  in  that 
respect  must  be  taken  to  be  true. 

Whether  it  is  necessary  by  the  answer  to 
deny  all  the  circumstances  alleged  in  the 
biU,  as  evidence  of  the  partnership,  quaere. 

The  bill  stated,  that  in  June  1834  W. 
Harris,  deceased,  the  late  husband  of  the 
phdndfT,  and  the  defendant,  Thomas  Har- 
ris (the  fother  of  the  said  W .  Harris)  entered 
into  partnership  together  as  postmasters,  &c., 
and  carried  on  the  said  partnership  business 
on  premises  knovvn  by  the  name  of  the 
Wellington  Yard,  at  Richmond,  under  the 
style  or  firm  of  '*  Harris  &  Son,"  from  June 
1834  to  the  death  of  W.  Harris,  in  Septem- 
ber 1843 ;  that  after  the  death  of  W.  Har- 
ris, the  defendant  continued  in  possession  of 
the  partiftrship  business,  without  accounting 
or  offering  to  account  for  the  riiare  of  W. 
Harris  in  the  said  concern,  or  the  monies 
due  to  him  for  the  same ;  that  the  defeiidant, 
.on  the  17th  of  October  1843,  sold  a  con- 
siderable part  of  the  stock  in  trade,  and 
received  the  whole  of  the  purchase-money  ; 


that  the  plaintiff,  as  the  widow  and  legal  per- 
sonal representative  of  W.  Harris,  had  fre- 
quently applied  to  the  defendant  to  account 
to  her  ibr  the  monies  due  from  the  copartner- 
ship, &c.,  to  the  said  W.  Harris,  but  that 
the  defendant  had  always  refused  to  comply 
with  such  request,  sometimes  pretending  that 
no  partnership  existed  between  W.  Harris 
and  the  defendant. 

The  bOl  then  charged,  that  such  a  part- 
nership had  existed  from  June  1834  to 
the  death  of  W.  Harris,  and,  as  evidence 
thereof,  charged  that  the  business  was  con- 
ducted and  managed  by  W.  Harris  and  the 
defendant,  in  their  joint  names,  and  for  thdr 
mutual  benefit ;  that  the  words  "  Harris  8c 
Son*'  were  painted  on  the  show-board  at  the 
entrance  of  Wellington  Yard,  and  also  on 
the  carriages,  &c. ;  and  that  all  payments, 
receipts,  acts,  matters,  and  things,  made,  had, 
or  done,  in  the  eourse  of  the  said  business, 
were  had,  made,  and  done  in  the  joint 
names  of  W.  Harris  and  the  defendant ;  that 
the  defendant  had  frequently  admitted  the 
co-partnership  to  various  persons.  The  bill 
then  chai^d  that  the  defendant  had  in  his 
custody,  possession  or  power,  a  certain  inden- 
ture of  assignment,  and  the  books  belonging 
to  the  said  co-partnership,  and  also  divers 
accounts,  books  of  account,  papers  and 
documents,  connected  with  or  referring  to 
the  matters  in  the  bill  mentioned,  by  wUch, 
if  produced,  the  truth  of  the  several  matters 
therein  mentioned  would  appear,  and  which 
the  defendant  refused  to  produce.  The 
bill  then  prayed  the  usual  accounts,  and 
payment  to  the  plaintiff,  as  such  representa- 
tive, of  what  should  be  found  due  on  the 
taking  of  the  accounts. 

To  this  bill  the  defendant  put  in  the 
following  plea : — "  This  defendant,  for  plea 
to  such  parts  of  the  said  bill  as  allege  that 
in  June  1884  W.  Harris  and  this  defendant 
entered'  into  co-partnership  together  as  post- 
masters, &c.,  and  as  call  upon  this  defendant 
to  set  forth  a  full,  true,  and  particular  account 
of  all  and  every  his  receipts  and  payments 
on  account  of,  or  in  respect  of  the  said 
alleged  partnership,  and  the  dates  of  such 
receipts  and  payments  respectively,  and 
also  to  such  part  of  the  said  bill  as  prays 
an  account  of  all  the  dealings  and  transac- 
tions of  the  said  alleged  partnership,  and  of 
the -monies  received,  lent,  and  paid  by  this 
defendant  and  the  said  W.  Harris  respec- 
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lively,  &c,f  and  that  an  account  may  be 
taken  of  all  the  property  and  effects,  &c. 
employed  in,  or  of  or  belonging  to  the  said 
partnership,  at  the  time  of  the  decease  of  the 
said  W.  Harris,  and  that  the  share  of  the  said 
W.  Harris  therein  may  be  ascertained,  and 
that  this  defendant  may  be  charged  with  the 
ftill  value  of  the  partnership  property  so  sold  as 
aforesaid,  and  that  this  defendant  may  be  de- 
creed to  pay  to  the  plaintiff  what  should  be 
found  due  to  her  upon  taking  such  accounts, 
and  that  all  necessary  accounts  maybe  taken, 
and  for  a  receiver  and  an  injunction,  saith, 
he  denies  it  to  be  true  that  the  said  W.  Harris 
and  this  defendant  ever  entered  into  co-part- 
nership together  as  postmasters,  &c.,  or  in 
any  other  business  whatever;  and  this  defen- 
dant pleads  such  denial  as  aforesaid,  in  bar 
to  so  much  of  the  plaintiff's  bill  as  is  herein- 
before particularly  mentioned,  and  humbly 
prays  the  judgment  of  this  Court  whether 
he  ought  to  be  compelled  to  make  any  fur- 
ther answer  to  so  much  of  the  said  bill  as  is 
before  pleaded  unto.  And  this  defendant, 
not  waiving  his  said  plea,  &c.,  for  answer  to 
the  residue  of  the  said  bill,  and  in  support  of 
his  said  plea,  saith,  that  he  admits  that  he 
has  in  his  possession  the  indenture  of  assign- 
ment in  die  said  bill  mentioned,  &c.,  and 
also  the  books  relating  to  the  said  business, 
and  divers  accounts,  &c.,  relating  thereto ; 
but,  save  as  aforesaid,  this  defendant  denies  it 
to  be  true  that  he  has  now  or  has  had  in  his 
custody,  possession,  or  power,  &c.,  divers  or 
any  accoimts,  books  of  account,  &c.,  paper 
or  writing  connected  with,  mentioning,  re- 
ferring or  relating  to  any  of  the  matters  in 
the  bni  mentioned,  or  whereby  the  truth  of 
the  same  matters  or  any  or  either  of  them 
would  appear ;  and  this  defendant  submits 
and  humbly  insists,  that  inasmuch  as  the 
said  books,  deeds  and  papers,  which  are  in 
this  defendant's  possession,  relate  exclusively 
to  the  title  of  this  defendant,  and  do  not  in 
any  way  tend  to  make  out  or  support  the 
said  alleged  claim  of  the  plaintiff  in  respect 
of  the  matters  in  the  bill  mentioned,  this 
defendant  is  not  bound  and  ought  not  to 
be  required  to  produce  the  same,  or  any 
or  either  of  them." 

Mr.  Temple  and  Mr,  MUler,  in  support 
of  the  plea.— This  is  a  good  negative  plea. 
The  denial  upon  oath  of  the  partnerslup  is 
sufficient,  without  affirming  the  truth  of  that 
denial — 


Drew  V.  Drew,  2  Ves.  &  B.  159. 
Story's  Equity  Pleading,  417,  et  seq. 
Sanders  v.  King,  6  Mad.  61. 
Cork  V.  fVikock,  5  Ibid.  328. 
Denys  v.  Lococh,  3   Myl.  &  Cr.  205 ; 

s.  c.  (as  Denys  v.  Shwikburgh^)  6  Law 

J.  Rep.  (k.s.)  Chanc.  830. 

Mr.  K.  Parker  and  Mr,  Winsianley,  for 
the  bill. — The  language  of  this  plea  is  that 
of  an  answer  merely,  and  the  issue  tendered 
by  it  is  merely  the  denial,  and  not  the  truth 
of  the  denial — 

Hardman  v.  Ellames,  2  Myl.  &  K.  743 ; 
s.  c.  4  Law  J.  Rep.  (n.s.)  Chanc.  181. 

King  v.  Heming,  9  Sim.  59. 
The  answer,  notwithstanding  the  36th  Order 
of  August  1841,  overrules  the  plea— De^/ 
v.Hale{\). 

Mr,  Temple  replied. 

May  l.—WiGRAM,V.C.— The  bill  in  this 
case  fdleges,  that  a  partnership  in  trade  was 
formed  between  Thomas  Harris  and  William 
Harris,  and  that  it  was  carried  on  by  the 
two  until  the  death  of  W.  Harris ;  and  the 
bill  charges  that  if  the  books  of  the  concern 
were  produced,  the  truth  of  the  matters 
would  appear.  The  bill  suggests  a  pre- 
tence on  the  part  of  the  defendant,  that 
there  was  no  such  partnership,  and  then 
charges  several  special  facts  as  evidence 
of  the  partnership ;  and  it  charges,  amongst 
other  things,  that  the  defendant  has  in  his 
possession  documents  from  which  the  truth 
of  the  several  matters  in  the  bill  men- 
tioned would  appear.  The  defendant  then 
pleaded  to  the  bill  a  plea  which  covered 
many  of  the  matters  mentioned  in  the  bOl 
as  evidence  of  the  existence  of  partnership, 
and  which,  if  admitted  by  the  answer,  would 
be  evidence  in  this  court,  or  before  a  jury, 
that  there  had  been  such  a  partnership.  If 
that  plea  had  been  allowed,  the  plaintiff  could 
not  have  excepted  to  any  of  ^e  matters  in 
the  answer  which  the  plea  covered.  I  was, 
therefore,  of  opinion,  that  as  the  plaintiff  had 
a  right  to  the  discovery,  the  plea  covered 
too  much.  Denys  v.  Locock  is  an  Authority 
to  shew  that  a  plea  in  that  form  could  not 
be  sustained.  As  I  could  give  the  defendant 
leave  to  amend  without  any  alteration  in  the 
answer,  leave  was  given  to  amend  the  plea, . 

(1)  2  You.  &  Col.  N.C.  1. 
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and  the  plea,  as  amended,  in  point  of  fbnn  is 
substantially  right. 

It  is  therefore  a  negative  plea  to  so  much 
of  the  bill  as  alleges  a  partnership,  and 
as  asks  the  defendant  to  give  a  discovery 
of  matters  in  which  the  plaintiff  can  have 
no  interest,  if  no  partnership  has  existed. 
The  plea  is  framed  with  a  proper  regard 
to  the  rules  of  pleading,  because,  as  the 
case  now  stands,  the  plaintiff  may,  by  ex* 
eepting  to  the  answer,  obtain  a  discovery 
of  all  those  matters  which  are  alleged  as 
evidence  of  her  case ;  and  so  &r  in  principle 
the  plea  appears  to  be  right.  But  then  this 
circumstance  occurs:  the  bill  alleges,  that 
the  defendant  has  in  his  possession  docu- 
ments, from  which  the  truth  of  the  several 
matters  would  appear;  which  is  a  charge, 
that  if  the  documents  were  produced  the 
truth  of  all  the  matters  charged  in  the  bill 
would  appear.  The  substance  of  the  pas- 
sages in  the  answer  that  apply  to  this  part 
of  the  bill  is,  that  the  defendant  admits  that 
he  has  in  his  possession  documents  and 
papers  relating  to  the  alleged  partnership ; 
and  except  these,  he  has  no  documents 
in  his  possession  relating  to  the  matters 
in  question,  or  from  which  the  truth  of  the 
matters  mentioned  in  the  bill  would  ap- 
pear; which  is  an  answer  pregnant  with 
the  admission,  that  the  documents  which 
he  has  would  shew  that ;  it  is  no  denial  that 
these  documents  would  not  shew  the  truth 
of  the  matters  charged  in  the  bill.  Then 
follows  this  passage,  which  is  the  only  one 
that  can  be  called  a  denial :  that  inasmuch 
as  the  books,  deeds,  and  papers  in  the  defen- 
dant's possession  relate  exclusively  to  the 
title  of  the  defendant,  and  do  not  tend  to 
support  the  alleged  claim,  the  defendant 
submits  that  he  is  not  bound  to  produce 
them.  1  am  of  opinion  that  that  is  simply 
an  argumentative,  and  not  that  positive  de- 
nial which  the  rule  of  the  Court  requires. 

The  only  question,  therefore,  is,  the  defen- 
dant having  submitted  to  give  all  the  dis- 
covery the  plaintiff  asks,  so  far  as  it  is  right, 
whether,  upon  the  argument  of  the  plea,  it 
is  not  necessary  that  the  answer  denying  that 
allegation  of  the  bill  should  be  upon  the  record 
to  support  the  plea  upon  argument.  That 
depends  entirely  upon  the  question,  whether 
this  case  falls  within  those  in  which,  in  tech- 
nical language,  an  answer  is  necessary  to  sup- 
port the  plea.     Lord  Redesdale,  in  his  book 


on  Pleading,  calls  them  anomalous  pleas ; 
where  a  plaintiff  files  his  bill  for  relief,  ad- 
mitting &  primd  facie  csae  for  the  defendant, 
of  which  he  gives  as  an  instance,  the  case  of 
a  bill  to  impeach  a  decree  on  the  ground  of 
fraud,  where  the  decree  is  pleaded  in  bar, 
with  an  averment  negativing  the  charge  of 
fraud.  The  bill  admits  that  the  defendant 
is  in  possession  of  a  decree  which  would  be 
a  complete  answer  to  the  bill,  but  it  suggests 
that  it  was  obtained  by  fraud,  and  suggests 
a  number  of  £Eu;ts  as  evidence  of  the  fraud 
averred.  The  defendant,  besides  negativ- 
ing the  fraud  by  an  averment  in  the  plea, 
must  support  his  plea  by  an  answer  as  to  the 
circumstances,  or  the  Court  will  intend  that 
the  allegation  of  fraud  is  not  sufficiently 
denied.  Another  analogous  case  is,  where  the 
plaintiff  admits  the  possession  of  a  deed  by 
the  defendant,  which  deed  on  the  face  of  it 
entitles  the  defendant  to  that  which  he  has 
got ;  but  the  plaintiff  suggests,  that  at  the 
time  of  the  execution  of  the  deed  the  defen- 
dant had  notice  of  the  plaintiff's  equity; 
and  then  suggests  a  number  of  facts  which, 
if  admitted,  would  prove  the  notice;  the 
defendant  then  pleads  the  deed,  admitted  by 
the  plaintiff,  and  avers  that  he  had  no  notice ; 
and  as  Lord  Redesdale  says^  he  is  bound 
also  to  give  an  answer.  So  also  where  the 
plaintiff  files  a  bill  for  an  account,  admitting 
that  six  years  have  elapsed  since  the  cause  of 
action  arose,  and  suggesting  that  the  defen- 
dant relies  upon  the  Statute  of  Limitations ; 
but  the  plaintiff  also  suggests  a  subsequent 
acknowledgment,  and  charges  fects  to  shew 
that.  '  I  mention  this  last  case,  not  because 
it  is  similar  to  the  present  case,  but  because 
such  was  the  state  of  facts  which  arose  in 
Foley  V.  HUl  (2),  where  Lord  Cottenham 
goes  into  the  law  of  the  case,  and  says,  that 
where  a  bill  contains  a  specific  allegation, 
which,  if  true,  would  shew  the  plea  to  be 
bad,  tiiere  the  defendant  is  bound  to  answer, 
so  as  to  have  the  answer  upon  the  file  at 
the  time  of  the  argument  of  the  plea ;  and 
in  that  case  he  overruled  the  plea. 

The  cases  of  negative  pleas  are  very  few 
in  number ;  but  the  case  of  an  anomalous 
plea  is,  in  truth,  the  case  of  a  negative 
plea.  It  is  the  same  as  if  the  plaintiff 
filed  his  bill  to  enforce  his  demand,  and 
the  defendant  pleaded  a  decree  or  a  deed, 

(2)  3  Myl.  &  Cr.  475. 


Digitized  by 


Google 


852 


COURTS  OF  CHANCERY : 


and  the  plaintiff  had  replied  fraud,  which  re- 
plication admitted  the  deed :  which  is  what 
the  plaintiff  is  supposed  to  do  in  the  case  of 
an  anomalous  plea,  and  the  defendant  takes 
issue  upon  the  fraud.  The  rule  of  the  Court 
is,  that  the  plea  must  he  accompanied  hy  an 
answer,  so  as  to  he  on  the  file  at  the  time  of 
the  argument  of  the  plea.  I  have  a  strong 
impression  that  in  some  casQ  before  Sir  J. 
Leach,  he  refers  to  the  rule  as  to  anomalous 
pleas  to  shew  what  a  negative  plea  is. 

In  this  case  the  bill  alleged  a  partnership, 
and  that  the  truth  of  the  matters  would  appear 
if  the  documents  were  produced.  The  rule 
of  the  Court  is,  that  whatever  the  plea  or 
answer  does  not  deny,  the  pleader  is  taken 
to  have  admitted.  Here  the  allegation  in 
the  bill  is  admitted,  that  the  trudi  of  the 
defendant's  plea  would  be  falsified  by  the 
production  of  documents  in  his  own  posses- 
sion. There  is  no  doubt  about  the  rule, 
wherever  the  matter  is  matter  of  law,  or  a 
mixed  question  of  law  or  fact ;  as  ex.  ^.  in 
the  question  of  notice,  it  has  been  deter- 
mined that  the  defendant  must  support  his 
plea  by  answer  as  to  the  facts,  because  the 
Court  will  not  allow  him  to  draw  his  own 
conclusion,  whether  the  special  matters  con- 
stitute notice  or  not.  So  with  respect  to 
the  Statute  of  Limitations,  and  cases  of 
fraud,  where  a  conclusion  is  to  be  drawn  by 
a  court  of  justice  from  facts,  the  Court  re- 
quires an  answer  to  support  the  plea.  The 
only  difficulty  I  have  had  about  the  case  is, 
that  the  simple  allegation  of  partnership  is  a 
£Eu;t,  though  partnership  is  a  mixed  question 
of  law  and  f^ct :  because  what  constitutes  a 
partnership  is  a  question  of  law,  yet  issue  is 
joined  upon  the  question  of  fact. 

I  do  not  give  any  opinion,  whether  upon  the 
argument  of  a  plea  it  is  necessary  for  the 
defendant  to  give  a  complete  admission  of 
everything  wMch  merely  goes  to  sh^w  the 
truth  of  a  plea;  for  the  question  upon  the 
argument  of  a  plea  is,  not  whether  it  is  true 
or  ^Ise,  for  the  plea  is  taken  to  be  true  for 
the  purpose  of  aigument ;  and  all  the  Court 
decides  upon  the  argument  is,  whether,  if 
true  in  iact,  it  is  good  in  law :  if  the  Court 
hold  it  good,  then  the  party  goes  to  issue 
upon  the  truth  of  it ;  therefore  I  give  no 
opinion  whether  an  allegation  that  a  party 
acted  as  partner,  and  held  himself  out  to 
the  world  as  a  partner,  is  an  allegation  of 
fiicts  which  must  be  answered. 


In'  this  case  the  allegation  is  precise,  that 
the  truth  of  the  allegations  in  the  bill 
would  appear  by  the  production  of  the 
documents.  It  is  clear,  that  whatever  a 
defendant  does  not  deny  he  admits ;  he  ad- 
mits then  that  the  truth  would  appear,  not 
by  inference  of  fact,  or  as  matter  of  evidence, 
but  he  admits  himself  that  his  own  plea 
would  be  fabified  by  evidence  in  his  own 
possession.  I  am  quite  clear,  that  the  Court 
invariably  holds,  that  in  such  a  case  an 
answer  must  support  the  plea,  and  that  if  it 
does  not,  the  plea  is  bad.  I  had  considered 
whether  I  might  allow  the  defendant  to 
amend,  but  Foley  v.  HiU\%  a  direct  authority 
against  doing  so  :  for  there  Lord  Cottenham 
said,  he  might  have  given  the  defendants 
leave  to  amend  their  plea  simplieUer,  if  that 
would  have  answered  their  purpose ;  but  he 
refused  to  allow  the  answer  in  support  of  the 
plea  to  be  amended. 

Plea  disallowed. 


WlORAM,  V.C.  /    HALL  V.  PALMER. 

May  7,  8.      \  russell  v.  palmer. 

Cohahitation — Bond — Delivery. 

The  testator^  who  had  cohabited  with  A, 
for  many  years,  and  had  had  three  children 
by  her,  executed  a  bond  to  secure  to  her  an 
annuity  after  his  death,  afid  deposited  it 
with  his  own  solicitor,  for  safe  custody.  At 
the  time  of  giving  instructions  for  the  bond, 
the  testator  stated  that  he  thought  he  ought 
to  provide  for  A,  as  the  mother  of  his  chil-- 
dren,  but  that  it  was  not  his  intention  to 
break  off  the  connexion;  and  the  evidence 
tended  to  shew  that  the  connexion  did  in  fact 
continue.  It  appeared  that  the  bond  re- 
mained  in  the  custody  of  the  testator's  soli* 
citor,  and  that  A,  did  not  know  of  its  exist* 
ence  tUl  after  the  testator's  death  : — Held, 
on  bill  by  A,  that  the  bond  was  for  good 
consideration,  and  being  duly  sealed  and 
delivered,  was  binding,  notwithstanding  it 
remained  in  the  possession  of  the  testator. 

This  was  a  creditors'  suit,  instituted  by 
Mary  Hall,  to  recover  the  arrears  of  an 
annuity  secured  to  her  by  the  bond  of  the 
testator,  who  had  cohabited  with  her  for  many 
years,  and  had  had  three  children,  the  firuits 
of  that  connexion.     It  appeared  by  the  evi- 
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dence  that  the  testator,  after  having  by  his 
will  provided  liberally  for  his  three  natural 
children,  went  to  bis  solicitor,  and  asked 
him  whether  he  ought  not  to  provide  for  the 
lady,  who  was  the  mother  of  his  children, 
in  case  she  should  survive  him  ;  and  on  the 
solicitor  answering  that  he  thought  the 
testator  was  under  an  obligation  so  to  do, 
the  testator,  shortly  afterwards,  duly  sealed 
and  delivered  a  bond  to  secure  to  the  plain- 
tiff Mary  Hall  an  annuity,  payable  after  his 
deaths  in  case  she  should  survive  him,  and 
gave  the  same,  when  executed,  to  his  soli- 
citor  for  safe  custody.  It  was  in  evidence 
also'  that  the  testator,  in  giving  instructions 
ibr  the  preparation  of  the  bond,  declared 
that  it  was  not  his  intention  to  break  off  his 
connexion  with  the  plaintiff;  and  the  evi- 
dence also  went  to  shew  that  the  connexion 
did  in  fact  continue.  It  appeared  that  it 
was  not  till  after  the  death  of  the  testator 
that  the  plaintiff  knew  of  the  existence  of 
the  bond,  which  had  remained  in  the  soli- 
citor's hands  from  the  time  of  the  execution. 
On  discovery  of  the  bond,  the  plaintiff  in- 
stituted a  suit  to  recover  the  arrears  of  the 
annuity  due  upon  the  bond  out  of  the  tes- 
tator's estate.  By  the  decree,  at  the  hear- 
ing, it  was  refeni^d  to  the  Master  to  inquire 
and  state  whether  the  bond  in  question  was 
for  good  consideration,  and  whether  it  was 
duly  sealed  and  delivered  by  the  testator 
as  his  act  and  deed.  The  Master  reported 
in  favour  of  the  validity  of  the  bond  on 
both  points ;  and  the  cause  now  came  on 
upon  exceptions  to  the  Master's  report. 

Mr,  Cooper  and  Mr,  H.  Clarke,  for  the 
exceptions.— The  bond  was  never  out  of 
the  custody  of  the  obligor.  In  order  to  make 
such  a  bond  valid  it  is  essential  that  it 
should  be  delivered  to  some  third  party,  for 
the  benefit  of  the  obligee;  otherwise  the 
obligor  would  have  the  power  of  cancelling 
it.  It  appears  also  that  the  cohabitation 
continued  after  the  existence  of  the  bond; 
and  that  will  affect  the  consideration  as  a 
iurpis  contractus.  The  intention  even  to 
continue  the  intercourse  will  make  the  bond 
void. 

DOkn  v.  Coppin,  4  Myl.  &  Cr.  647  ; 
s.  c.  9  Law  J.  Rep.  (n.b.)  Chanc.  87. 

Shep.  Touch,  p.  57. 

Marchioness  of  Annandale  v.  Harris,  2 
P.  Wms.  432. 

Spieery.  Hatfward,  Prec.  Chanc.  114. 
New  Series,  XIII.— Chanc. 


Cra^  V.  JRoake,  Cases  temp.  Talbot,  1 53. 
Turner  v.  Va^ghan,  2  Wils.  339. 
Batty  V.  Chester,  5  Beav.  103. 
Binnington  v.  Wallis,  4  B.  &  Aid.  650. 
Lloyd  V.  Carter,  2  Atk.  84. 
Gray  v.  Mathias,  5  Ves.  286. 

Mr.  Romilly  and  Mr,  Elderton,  in  sup- 
port of  the  Master's  report. — Gray  v.  Ma- 
thias  is  conclusive  upon  this  case.  The 
onus  is  on  those  who  impeach  the  bond,  to 
prove  that  the  consideration  is  bad.  If  the 
bond  was  duly  sealed  and  delivered,  and 
the  testator  had  retained  it  in  his  own  pos- 
session, and  had  afterwards  destroyed  it, 
the  obligee  might  have  sued  upon  it — Seat 
y.  Ashv}ell{\), 

Mr,  Cooper  replied. 

WiORAM,  V.C.  —  This  is  a  dry  legal 
question,  whether  the  testator's  estate  U 
liable  to  the  payment  of  this  bond  ;  and  if 
the  parties,  at  the  hearing,  had  asked  for  it, 
this  case  might  have  gone  to  law :  but  a 
decree  has  been  submitted  to,  referring  to 
the  Master  every  fact  that  could  be  gone 
into  at  law,  to  try  the  validity  of  the  bond. 
Though  the  Court  will  generally  send  a 
legal  question  to  a  jury,  the  Court  has  per- 
fect jurisdiction  to  try  both  the  fact  and  the 
law.  Where  the  parties  have  submitted  to 
a  reference,  the  Court  ought  not  to  send  the 
case  to  law,  unless,  after  an  investigation  of 
the  circumstances,  the  Court  entertains  any 
doubt.  The  law  has  been  correctly  stated 
to  be,  that  if  a  bond  be  given  for  ftiture 
cohabitation,  either  wholly  or  in  part,  it  is 
void.  Another  way  of  stating  the  question 
is,  that  if  the  instrument  is  of  such  a  nature 
as  to  give  to  either  party  a  motive  to  con- 
tinue the  connexion,  it  is  void  on  the 
ground  of  its  being  tufpis  contractus. 

But  in  this  case  there  is  no  ground  for  say- 
ing that  the  bond  is  of  that  nature,  and  for 
two  reasons :  one  is,  that  Palmer's  evidence 
satisfactorily  gives  the  history  of  the  bond. 
The  obligor  had  made  a  liberal  provision 
for  his  three  natural  children,  and  he  after- 
wards asks  Palmer  whether  he  ought  not  to 
make  provision  for  the  lady,  who  was  the  mo- 
ther of  those  three  children,  after  his  death. 
Palmer  tells  him  that  he  thinks  he  is  under 
an  obligation  so  to  do.     The  testator  then 

(1)  SSwanst.  411,  n. 
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goes  to  his  solicitor  and  executes  the  bond. 
The  onus  being  upon  those  who  dispute 
the  bond,  to  shew  a  bad  consideration,  I 
should  infer  from  this,  that  it  was  given  in 
consideration  of  past  cohabitation,  and  be- 
cause she  was  the  mother  of  his  three  chil- 
dren. The  other  ground  is,  that  the  lady 
never  knew  of  the  existence  of  the  bond. 
It  occurred  to  me,  yesterday,  that  if  the 
lady  did  not  know  of  the  bond,  it  would 
give  rise  to  this  question — that  she  was  nqt 
in  the  situation  of  a  party  to  whom  a  bond 
was  given,  and  who  knew  that  she  was  in- 
dependent of  the  testator,  and  that  she  might 
withdraw  from  the  connexion,  and  live  upon 
his  bounty ;  but  I  do  not  find  that  put  as 
the  ground  in  any  of  the  cases.  I  cannot 
distinguish  this  from  the  case  of  Gray  v. 
Mathias:  in  that  case  there  were  two  bonds, 
one  payable  after  the  death  of  the  testator ; 
the  other  given  in  consideration  and  in  con- 
templation of  a  continuance  of  the  inter- 
course, 'Which  did  in  fact  continue.  The 
bill  being  filed  to  have  the  two  bonds  de- 
livered up,  there  was  no  question  that  if 
ihe  first  had  been  invalid,  a  court  of  equity 
has  jurisdiction  to  have  it  delivered  up; 
but  the  Court  refused  to  do  so  because  the 
case  was  too  clear  to  admit  of  a  doubt ;  in 
the  case  of  the  other  bond  the  Court  refused 
relief  because  it  was  bad  at  law,  and  there- 
fore the  plaintiff  did  not  want  the  assistance 
of  a  court  of  eqtdty.  In  the  present  case,  the 
cohabitation  continued,  but  the  testator 
says,  I  will  give  her  this  bond  as  the  mother 
of  my  children ;  though  at  the  same  time 
he  asserted  that  he  had  no  intention  of 
breaking  off  the  connexion.  The  evidence 
would  lead  me  to  suppose  that  the  con- 
nexion continued,  though  that  is  not  very 
clear.  The  obligor,  however,  does  very 
little  more  than  mention  his  intention  of 
living  with  her :  the  reasonable  construction 
is,  that  he  meant  to  maintain  her,  but  not 
to  make  a  companion  of  her  as  his  lawful 
wife.  I  do  not  think  there  is  ground 
enough  to  send  it  to  a  court  of  law. 

The  next  point  is  whether,  by  the  conceal- 
ment of  the  bond  and  the  giving  it  to  Palmer, 
it  is  still  a  binding  instrument  between  the 
parties.  One  question  referred  to  the  Master 
was,  whether  the  testator  delivered  the  bond 
as  his  act  and  deed :  the  Master  has  found 
that  in  the  affirmative. 

Does  then  the  fact  of  the  bond  remaining 


in  the  testator's  possession  makes  any  dif- 
ference ?  When  the  instrument  remains  in 
the  possession  of  the  author  of  it,  the  ques« 
tion  is  always,  whether  there  was  a  sealing 
and  delivery  of  it ;  and  when  there  is  onoe 
distinct  evidence  of  the  sealing  and  delivery, 
then  the  question  of  law  arises  whether  the 
retainer  by  the  author  will  make  it  void  at 
law — Dillon  v.  Copptit,  Doe  dem.  Gamons 
y.  Knight  (2).  If  the  sealing  and  delivery  is 
proved,  the  obligation  is  conclusive,  and 
the  fact  of  retainer  does  not  invalidate  the 
bond.  Moreover,  Palmer,  in  his  evidence 
states,  that  the  obligor  attended  at  his  ofiSce 
for  the  purpose  of  making  the  bond,  and 
then  gave  it  to  Palmer  to  take  care  of  it ; 
and  the  bond,  when  wanted,  is  found  among 
some  papers  belonging  to  the  children  of 
the  testator. 

Upon  the  whole,  I  think  that  the  finding 
of  the  Master  is  right,  that  the  considera- 
tion of  the  bond  was  good,  and  that  it  was 
sealed  and  delivered  by  the  testator  as  his 
act  and  deed. 


L.C.                 ^ 
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BEHHAlf. 

Partners — Banker*8  Aceount^^Equitahle 
Mortgage — Fixtures  —  Bankrupt  — -  Order 
and  Disposition, 

In  1829,  A.  entered  into  partnership  with 
three  other  parties.  All  the  capital  was  found 
by  A,  and  he  was  to  have  eleven  twentieths 
of  the  profits,  and  the  other  parties  were  to 
take  the  remainder.  The  partnership  was 
to  continue  till  1845 ;  and  if  A.  died  before 
that  time,  he  was  authorized  to  name  one  of 
his  sons  to  succeed  him,  as  to  five  twentieths^ 
and  A,  was  to  leave  in  the  concern,  or  his  son 
was  to  bring  into  it,  a  capital  not  exceeding 
30,0002.,  and  the  surviving  partners  were  to 
give  security  on  the  property  of  the  partner^ 
ship,  for  such  part  of  A*s  interest  as  should 
not  be  given  to  his  son ;  and  the  amount  was  to 
be  paid  off  by  instalments.     In  1832,  it  was 

(2)  5  B.  &  C.  671 ;  8.  c  4  Law  J.  Rep.  K.B.  161 . 
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agreed  that  A.  should  have  only  five  twen- 
tieths in  the  concern,  A^  by  his  toill,  after 
referring  to  his  power  of  naming  a  son  to 
succeed  him,  disposed  of  his  interest  to  such 
one  or  two  of  his  sons  as  his  wife  should  ap- 
point ;  and  directed  that  pari  of  the  profits 
should  be  applied  in  the  support  of  his  sons 
during  their  minority ,  and  the  remainder  be 
accumulated  as  part  of  his  personal  estate, 
and  he  appointed  his  wife  and  two  of  his 
partners  executors. 

During  A' s  life,  the  partnership  borrowed 
money  from  their  bankers,  and  deposited 
with  them  the  title-deeds  of  the  real  estate 
belonging  to  the  partnership ;  and  a  large 
amount  was  due  to  them  at  A's  death,  A*s 
sons  were  minors,  and  the  banking  account 
was  continued  without  any  alteration,  A^s 
capital  was  continued  in  the  concern,  and  a 
separate  account  was  opened  in  the  books  of 
the  firm  with  A*s  executors.  In  1889,  the 
firm  became  bankrupt,  being  largely  indebted 
to  the  bank,  but  the  amount  which  had  been 
paid  by  them  to  the  bank  since  A' s  death, 
was  greater  than  the  sum  due  from  A,  and 
his  partners  at  that  time : — Held,  that  the 
executors  were  justified  in  continuing  the  tes- 
tator's capital  in  the  concern,  and  that  the  lien 
of  the  bank  was  discharged  by  the  payments 
made  subsequently  to  A's  death;  and  that 
A's  representatives  were  entitled  to  a  lien  on 
the  estate  of  the  firm  to  the  amount  of  the 
value  of  A's  capital  above  30,000^ 

A  firm  deposited  a  lease  with  their  bankers 
as  a  security,  Severalfixtures  on  the  premises 
were  the  property  of  the  firm.  The  lease 
expired,  and  the  firm  continued  to  occupy 
the  premises  as  yearly  tenants,  and  after- 
wards made  an  agreement  for  a  new  lease, 
the  counterpart  of  which  was  deposited  with 
the  hankers,  and  they  engaged  to  deposit  the 
new  lease  when  they  obtained  it :  the  firm 
then  became  bankrupt,  and  the  landlord 
thereupon  declared  the  lease  forfeited: — 
Held,  that  the  tenants*  fixtures  were  not  in 
their  "  order  and  disposition,"  so  as  to  pass 
to  their  assignees,  but  that  the  bankers  had  a 
valid  lien  upon  them. 

For  some  time  previously  to  1 829,  Wil- 
liam Hinde  bad  carried  on  the  business  of  a 
worsted-spinner  and  woolstaplerat  Dolphin- 
holme,  in  the  county  of  Lancaster,  and  at 
Leeds,  in  partnership  with  Samuel  Hinde 
and  John  Patchett.    In  1829,  the  two  last- 


named  parties  retired  from  the  business,  and 
William  Hinde  purchased  all  their  interest 
in  the  partnership  stock  and  property,  and 
gave  Patchett  a  bond  for  the  payment  of  a 
large  sum.  He  then  entered  into  partner- 
ship with  Walter  Alan  Hinde,  James  Der- 
ham,  and  Robert  Derham ;  and  articles  of 
partnership  were  executed  by  these  four 
several  parties,  dated  the  1st  of  June  1829. 
The  partnership  was  to  continue  till  the 
14th  of  June  1845.  The  freehold  and 
leasehold  mills,  ihe  stock  in  trade,  ma- 
chinery, utensils,  and  effects^  which  were 
mentioned  in  the  articles,  were  to  be  trans- 
ferred to  the  partners,  and  (subject  to  the 
provisions  therein  contained)  were  to  be 
considered  as  divided  into  twenty  parts  or 
shares,  of  which  eleven  twentieths  were  to 
be  the  property  of  William  Hinde,  and 
three  twentieths  the  property  of  each  of  the 
other  partners.  William  Hinde,  in  addition 
to  the  sums  which  were  to  be  advanced  by 
his  partners,  was  to  bring  into  the  partner- 
ship such  frirther  sum  as  might  be  necessary 
for  carrying  on  the  trade ;  and  the  three 
last-named  partners  were  to  bring  into  the 
business  such  sums  as  they  might  find  it 
convenient  to  do.  If  capital  were  brought  in 
by  the  three  last-named  partners,  exceeding 
the  capital  which  was  necessary  to  carry  on 
the  trade,  William  Hinde  was  to  withdraw 
any  part  of  his  capital  in  proportion  to  the 
money  brought  in  by  his  partners ;  and  in 
the  meantime  6 1 ,  8461. 1  Od. ,  being  the  amount 
or  value  of  the  real  and  personal  estate, 
stock  in  trade  and  effects  which  were  to  be 
transferred  to  the  partners,  was  to  be  con- 
sidered as  the  capital  of  William  Hinde. 
The  profits  of  the  partnership,  subject  to  the 
payment  of  interest  on  the  capital  at  5L  per 
cent.,  and  certain  allowances  to  each  of  the 
partners  except  William  Hinde,  was  tp  be 
divided  among  the  partners  in  the  proportion 
of  eleven  twentieths  to  William  Hinde,  and 
three  twentieths  to  each  of  the  .others.  Any 
of  the  partners,  with  the  consent  of  the 
others,  might  lend  money  to  the  firm. 
Books  were  to  be  kept  of  the  partnership 
dealings.  A  full  account  and  valuation  was 
to  be  made  out  between  the  20th  of  May 
and  the  1st  of  June  in  each  year,  or  as  soon 
after  as  conveniently  might  be,  of  the  stock 
in  trade,  and  of  all  the  real  and  personal  es- 
tates, monies,  and  effects  of  the  partnership^ 
in  order  to  shew  the  annual  profit  or  l(^s» 
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and  to  enable  the  partners  to  estimate  and 
ascertain  the  amount  of  their  respective 
shares  and  interests  in  the  concern;  and 
this  account  was  to  be  signed  by  and  to  be 
conclusive  between  the  partners,  except  as 
to  the  debts  and  credits  of  the  concern ,  in 
respect  of  which  the  account  was  to  be  cor- 
rected as  circumstances  or  casualties  might 
require,  and  the  account  was  not  to  be  after- 
wards called  in  question,  unless  on  discovery, 
in  the  lifetime  of  the  parties  who  settled  it, 
of  some  manifest  error  to  the  amount  of  10(M. 
or  upwards.  The  real  estate  of  the  partner- 
ship was  to  be  treated,  for  the  purposes  of 
the  partnership,  as  part  of  the  capital  and 
as  personal  estate. 

The  twenty-fifth  article  provided,  that  in 
case  of  the  death  of  any  of  the  parties  before 
the  expiration  of  the  partnership  term,  the 
surviving  partners  or  partner  should,  during 
the  remainder  of  the  term,  pay  to  the  widow 
or  children  of  the  deceased  partner,  or  to  such 
person  as  he  should  by  will  direct,  certain 
annual  sums,  being  400/.  per  annum  on  the 
death  of  William  Hinde  for  his  widow,  and 
2001.  per  annum  on  the  death  of  any  of  the 
other  partners,  for  their  widows  and  chil- 
dren ;  but  no  such  payment  was  to  be  made 
if  there  was  no  widow  or  child. 

The  twenty-sixth  article  provided,  that 
in  case  William  Hinde  should  die  before 
the  expiration  of  the  partnership  term,  and 
should  leave  a  son  or  sons  him  surviving, 
that  then  he  should  be  at  liberty,  by  any 
writing,  to  take  effect  upon  his  decease,  or 
by  his  will,  to  nominate  any  one  or  more  of 
his  sons  to  succeed  him,  as  to  five  of  the  said- 
twentieth  shares  of  the  joint  trade,  and  the 
capital  and  future  profits  thereof;  and  that 
such  son  or  sons  should  thereupon  do  and 
execute  aU  such  acts  and  deeds  as  might 
be  requisite  for  substituting  and  confirming 
him  or  them  respectively  in  the  place  of 
William  Hinde.  Provided  always,  that 
neither  such  son  or  sons,  nor  the  represen- 
tatives of  William  Hinde,  were  to  be  at 
liberty  to  interfere  in  the  management  of 
the  affairs  of  the  partnership ;  and  the  sur- 
viving partners  were  to  be  at  liberty  to 
make  any  alteration  in  the  firm. 

The  twenty-seventh  article  provided,  that 
if  W.  Hinde  should  die  and  nominate  any  son 
or  sons  to  succeed  him  in  the  partnership,  he, 
(William  Hinde,)  his  executors  or  admin- 
istiators,  or  any  such  son  or  sons  as  might 


become  a  partner  or  partners  as  last  afoie«> 
said,  should  continue  in,  or  otherwise  ad- 
vance and  bring  into  the  partnership,  such 
sum  of  money,  as  his  and  their  capital,  as 
the  other  partners  might  require  for  that  pur* 
pose,  not  exceeding  in  the  whole  30,000i. ; 
and  that,  subject  to  the  annual  allowances 
to  each  of  the  other  partners,  or  any  of  their 
widows,  and  the  payments  of  interest  on  the 
capital  of  all  parties  engaged  in  the  joint 
trade,  the  profits  and  effects  of  the  partner- 
ship should  be  divided  into  four  equal  parts 
or  shares,  one-fourth  to  belong  to  such  son 
or  sons  of  William  Hinde,  and  one  other 
fourth  to  each  of  the  other  partners  or  hit 
representatives. 

The  twenty-eighth  article  provided,  that 
in  case  of  the  decease  of  William  Hinde,  be- 
fore the  expiration  of  the  partnership  term, 
the  surviving  partners  (if  two  or  more  of 
them  should  be  then  living)  should  purchaae 
such  share  of  William  Hinde,  in  the  fireehold 
and  leasehold  estates  belonging  to  the  part- 
nership, and  the  machinery,  utensils,  stock 
in  trade,  debts  and  effects  diereof,  as  should 
not  be  disposed  of  to  any  of  his  children,  at 
such  sum  of  money  as  the  same  were  or 
appeared  to  have  been  valued  at,  at  the  time 
of  the  last  annual  stock-taking,  and  such 
surviving  partners  should  within  one  month 
next  after  such  decease,  or  as  soon  after- 
wards as  circumstances  would  permit,  exe- 
cute to  the  executors  or  administrators  of 
William  Hinde  a  good  and  sufiident  mort- 
gage or  mortgages  of  the  freehold  and  lease- 
hold estates  of  the  partnership,  (subject  to 
any  existing  incumbrances,)  and  also  the 
joint  and  several  bond  of  the  surviving  or 
continuing  partners  for  securing  to  the  exe- 
cutors or  administrators  of  Wflliam  Hinde, 
his  amount  and  share  thereof  in  the  partner- 
ship estates,  and  of  the  stocks  and  ^ects, 
except  bad  or  doubtfUl  debts,  together  with 
interest  from  the  time  of  such  last  stodr- 
taking,  at  the  rate  of  5/.  per  cent  per  annum, 
in  addition  to  the  annual  sum  payable  to 
his  widow,  as  follows,  namely,  l,500i.  at 
the  end  of  each  succeeding  year,  with  in- 
terest after  the  rate  aforesaid  half-yearly,  on 
the  amount  of  the  prindpal  sum,  or  so  much 
thereof  as  should  from  time  to  time  remain 
unpaid,  until  the  time  of  payment.  Provided 
that  no  such  yearly  payment  of  the  capital 
of  William  Hinde  should  be  made  or  become 
payable  to  his  executors  or  administratOTS 
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until  the  year  1885,  and  bo  on  annually 
after  that  time ;  but  if  there  should  not  be 
two  of  the  partners  living  at  the  decease  of 
William  Hinde,  then  the  partnership  was  to 
be  dissolved. 

The  partnership  opened  an  account  with 
the  Lancaster  Banking  Company,  under  the 
firm  of  Hindes  &  Derhams ;  and  in  July 
1882  they  were  indebted  to  the  company  in 
a  considerable  amount,  and,  being  desirQus 
of  obtaining  a  further  advance,  they  de- 
posited with  the  company  the  title-deeds  of 
a  freehold  estate  at  Leeds  as  a  security.  On 
this  occasion  the  following  memorandum 
was  signed : — "  We,  the  undersigned  Wil- 
liam Hinde,  Walter  Alan  Hinde,  Robert 
Derham,  and  James  Derham,  of  Dolphin- 
holme,  in  the  county  of  Lancaster,  worsted- 
spinners,  have  this  day  deposited  in  the 
hands  of  Isaac  Greenwood  and  John  Fearen- 
side  (two  of  the  directors  of  the  Lancaster 
Banking  Company)  certain  title-deeds  and 
writings  relating  to  a  warehouse  and  other 
propeity,  situate  in  Meadow  Lane,  in  Leeds, 
in  the  county  of  York,  and  which  is  con- 
veyed to  the  said  W.  Hinde  alone,  but  for 
the  use  of  the  partnership  firm  of  Hindes  & 
Derhams,  for  securing  to  the  said  Lancaster 
Banking  Company  any  sum  or  sums  of 
money  which  may  at  any  time  or  times  be 
due  from  us  to  the  said  company  on  any 
account  whatsoever,  with  interest  and  com- 
mission thereon,  until  payment  thereof. 
And  we  hereby  agree  to  execute  a  mortgage 
.of  the  said  warehouse  and  premises,  when- 
ever required  by  the  said  directors  and  their 
successors  or  any  of  them,  for  the  purpose 
of  better  securing  the  repayment  of  such 
sum  or  sums  of  money,  and  the  interest 
and  commissions  thereon  as  aforesaid.  As 
witness  our  hands  this  21st  day  of  July 
1882." 

This  memorandum  was  sent  to  the  com- 
pany by  R.  Derham,  in  a  letter  of  the  22nd 
of  July  1882,  in  which  was  the  following 
passage: — "The  deeds  are  put  into  your 
hands  to  diecure  any  balances  due  from  the 
firm  of  Hindes  &  Derham  to  you,  and  when 
the  balance  is  paid  off  you  will  return  them, 
if  they  are  required  by  the  firm.  Pray 
write  me  an  acknowledgment  in  course." 
The  manager  of  the  company  in  his  reply 
to  R.  Derham,  stated,  "  the  deeds  are  held 
as  a  standing  security  for  any  advances 


we  may  at  any  time  be  under  to  Hindes 
&  Derham,  and  when  such  advance  is  dis- 
charged, we  shall  be  ready  to  return  them 
to  you,  if  required." 

In  March  1838,  the  partnership  deposited 
with  the  company  the  title-deeds  of  some 
other  freehold  estate,  and  also  of  some  lease- 
holds, and  the  following  memorandum  was 
then  signed : — "  We,  the  undersigned  Wil- 
liam Hinde,  Walter  Alan  Hinde,  Robert 
Derham,  and  James  Derham,  all  of  Dol- 
phinholme,  in  the  county  of  Lancaster,  and 
of  Leeds,  in  the  county  of  York,  worsted- 
spinners,  have  this  day  deposited  in  the 
hands  of  John  Fearenside  and  Isaac  Green* 
wood  (two  of  the  directors  of  the  Lancaster 
Banking  Company)  certain  title-deeds  and 
writings  relating  to  freehold  premises,  situate 
in  Leeds  aforesaid,  and  lately  purchased  by 

us  from Rayner  and  others,  and  also 

certain  title-deeds,  leases,  and  writings 
relating  to  the  whole  of  our  freehold  and 
leasehold  property,  situate  at  or  near  Dol- 
phinholme  aforesaid,  with  all  the  dwelling- 
houses,  erections,  and  buildings,  mill-gear- 
ing, utensils,  and  machinery  made  and 
erected  thereon  and  attached  thereto,  and 
also  a  certain  bond  or  obligation,  bearing 
date  the  14th  day  of  June  1815,  under  the 
hand  and  seal  of  his  late  Grace  the  Duke  of 
Hamilton  and  Brandon,  in  the  penalty  of 
7»000Z.,  with  a  condition  to  renew  a  certain 
lease  therein  mentioned  and  recited,  for 
securing  to'  the  said  Lancaster  Banking 
Company  any  sum  or  sums  of  money  which 
may  at  any  time  or  times  be  due  from  us 
(under  the  present  firm  of  Hindes  &  Der- 
hams, or  under  any  other  firm  which  may 
hereidfter  be  adopted)  to  the  said  company, 
on  any  account  whatsoever,  whether  for 
monies  advanced  to  the  present  or  any 
subsequent  firm,  or  for  any  liabilities  or 
engagements  which  the  said  Lancaster 
Banking  Company  may  be  placed  under 
on  account  of  any  of  such  firms,  together 
with  interest  and  commissions  thereon,  until 
payment  of  what  shall  be  found  due  to  them. 
And  we  do  hereby  agree  to  execute  a  mort- 
gage of  the  whole  of  the  said  freehold  and 
leasehold  hereditaments  and  premises,  and 
the  machinery  and  utensils  belonging 
thereto,  and  to  assign  the  said  bond,  with 
the  usual  power  of  sale  to  be  inserted  in  the 
said  mortgage   whenever  required  by  the 
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said  directors  or  their  successors  or  any  of 
them,  for  the  purpose  of  better  securing  the 
repayment  of  all  such  sums  or  sum  of  money, 
and  the  interest  and  commissions  thereon, 
as  aforesaid.  As  witness  our  hands  this 
llthday  of  March  1833." 

In  the  course  of  the  same  month  of  March 
1833,  the  partnership  gave  the  bank  a  fur- 
ther security,  and  signed  the  following 
memorandum  :  —  "  We,  the  undersigned 
William  Hinde,  Walter  Alan  Hinde,  Robert 
Derham,  and  James  Derham,  all  of  Dolphin- 
holme,  in  the  county  of  Lancaster,  and  of 
Leeds,  in  the  county  of  York,  worsted- 
spinners,  have  this  day  deposited  in  the 
hands  of  John  Fearenside  and  Isaac  Green- 
wood (two  of  the  directors  of  the  Lancaster 
Banking  Company)  certain  title-deeds  and 
writings  relating  to  certain  estates  in  the 
township  of  EUel,  in  the  said  county  of 
Lancaster,  called  Harbank  and  Common 
Bank,  lately  purchased  by  us  from  one 
Robert  Parker,  for  securing  to  the  said 
Lancaster  Banking  Company  any  sum  or 
sums  of  money  which  may  at  any  time  or 
times  be  due  ^m  us  (under  the  present 
firm  of  Hindes  &  Deihams,  or  under  any 
other  firm  which  may  be  adopted)  to  the 
said  company,  on  any  account  whatsoever, 
with  interest  and  commissions  thereon,  until 
payment  thereof.  And  we  do  hereby  agree 
to  execute  a  mortgage  of  the  said  estates 
and  premises,  whenever  required  by  the 
said  directors  and  their  successors  or  any 
of  them,  for  the  purpose  of  better  securing 
the  repayment  of  such  sum  or  sums  of 
money  and  the  interest  and  commissions 
thereon,  as  aforesaid.  As  witness  our  hands 
this  16th  day  of  March  1833." 

In  February  1832,  the  partners  agreed 
that  they  should  be  interested  in  the  part- 
nership, in  the  following  proportions : — W. 
Hinde,  in  five  twentieths,  R.  Derham,  in 
six  twentieths,  J.  Derham  in  five  twen- 
tieths, and  W.  A.  Hinde,  in  four  twentieths  ; 
and 'it  was  further  agreed,  that  the  annual 
stodc-taking  should  be  on  the  30th  of  June 
in  each  year,  and  that  W.  Hinders  capital 
should  not  be  commenced  paying  out  until 
six  years  after  his  death. 

At  the  stock-taking  in  June  1833,  W. 
Hinde's  share  in  the  capital  of  the  partner- 
ship was  estimated  at  more  than  41,000/. 

On  the  13th  of  January  1834,  William 


Hinde  died,  and  the  partnership  were  at 
that  time  indebted  to  the  Lancaster  Bank, 
in  an  amount  of  about  37,OOOZ.  William 
Hinde  had  made  his  will,  dated  the  5th  of 
July  1832,  and  thereby,  after  making  seve- 
ral devises  and  bequests,  and  after  referring 
to  the  partnership  articles,  and  the  power 
given  to  him  by  the  twenty-fifth  and  twenty- 
sixth  articles,  he  continued  as  follows :  *'  Now 
it  is  my  particular  wish  and  desire  that  the  said 
trade  and  business  may  be  conducted  and 
carried  on  by  my  surviving  partners,  in  such 
manner  as  will  be  most  conducive  to  the  in- 
terests of  themselves  and  feunilies,  as  well  as 
to  the  interest  and  advantage  of  my  own 
family  :  and  I  do  direct  and  appoint,  by  this 
my  will,  that  the  share  and  interest  so  reserved 
for  my  said  sons  may  be  divided  or  appor- 
tioned to  and  for  the  use  of  the  whole  or 
any  two  or  one  of  them,  my  said  sons,  in 
such  shares  and  proportions,  and  at  such 
time  or  times,  and  in  such  manner,  and 
subject  to  such  alterations  and  restrictions, 
from  time  to  time,  during  the  remainder  of 
the  said  term,  as  my  said  wife  during  her 
life,  and  after  her  decease,  as  William  Lamb 
and  James  Derham,  and  the  survivor  of 
them  may  think  expedient  and  proper,  and 
as  circumstances  and  the  conduct  of  my  said 
sons,  or  any  of  them,  shall  warrant  and 
guide  her  or  them  in  such  division  or 
appropriation  of  the  said  five  twentieth 
shares  of  the  profits  of.  the  said  trade  and 
business.  But  my  present  intention  is, 
that  if  my  son  Thomas  Foster  Hinde  should 
live  and  conduct  himself  properly  in  busi- 
ness, he  should  have  the  whole  of  the  said 
five  twentieth  shares  in  the  said  trade  and 
business,  on  his  attaining  twenty-one  years 
of  age,  he  being  charged  with  interest  for 
the  capital  employed  in  the  said  trade  or 
business  belonging  to  my  estate  at  the  usual 
rate :  provided  that  no  more  of  the  said 
profits  shall  be  paid  or  applied  to  or  for  the 
use  of  my  said  sons,  or  any  of  them,  during 
their  minorities,  than  shall  be  necessary  for 
their  maintenance  and  education,  but  that 
•the  residue  thereof  (if  any)  shall  accumulate, 
and  form  part  of  the  residue  of  my  estate 
and  effects ;  and  on  the  expiration  of  the 
said  co-partnership,  or  upon  any  renewal  or 
alteration  thereof,  it  is  my  desire  that  some 
one  or  more  of  my  said  sons,  if  then  living, 
may  be  admitted  to  a  share  or  shares  of  the 
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sajd  business  upon  fair  and  equitable  terms." 
And  he  appointed  his  wife,  Ann  Hinde, 
James  Deiham,  Robert  Derham,  and  Wil- 
liam Lamb,  executors  of  his  'will;  all  of 
whom  acted,  except  William  Lamb,  who 
disclaimed. 

The  three  surviving  partners  continued 
to  carry  on  the  business ;  and  the  manager 
of  the  Bank  had  seen  R.  Derham  a  few  days 
after  the  death  of  W.  Hinde,  and  it  was 
then  stated  by  Derham  (as  the  bill  alleged) 
that  the  property  on  which  the  bank  had  a 
security,  was  partnership  property;  that 
W.  Hinde's  capital  would  continue  in  the 
business;  and  that  the  banking  account 
would  go  on  as  before  the  death  of  W. 
Hinde,  and  the  securities  would  sdll  con- 
tinue a  security  for  the  floating  balance. 
The  account  was,  in  feet,  continued  without 
any  alteration,  and  the  Bank  continued  to 
make  large  advances  to  the  partnership ; 
and  in  several  letters  between  the  manager 
of  the  Bank  and  the  partnership,  in  which 
he  pressed  them  to  reduce  the  balance  due 
from  them,  they  referred  to  the  deposit  of  the 
deeds  as  a  subsisting  security  to  the  Bank. 

After  the  death  of  W.  Hinde,  his  capital 
was  still  employed  in  the  business;  and 
several  sums  were  from  time  to  time  paid 
out  of  the  business  to  Mrs.  Hinde,  and  for 
the  maintenance  of  the  family. 

Notwithstanding  the  direction  in  the 
articles,  the  surviving  partners  did  not  give 
any  mortgage  or  bond  for  the  purpose  of 
securing  Uie  amount  due  from  the  partner* 
^p  to  die  estate  of  W.  Hinde  for  his  capital. 

The  executors  were  debited  and  credited 
in  the  partnership  books  for  the  losses  and 
gains  of  the  said  partnership  to  the  extent 
of  five  twentieth  parts  of  the  whole,  and 
also  with  interest  on  the  capital  of  the  tes- 
tator which  remained  in  the  concern.  The 
accounts  were  signed  by  R.  Derham  twice, 
once  in  his  character  of  partner  and  once  in 
liis  character  of  executor.  It  did  not,  how- 
ever, appear  that  the  children  of  W.  Hinde 
bad  ever  acquiesced  in  this  mode  of  keep- 
ing  the  accounts  or  treating  the  partnership 
matters,  or  that  they  all  knew  the  actual 
proceedings  respecting  them ;  but  they  were 
aware  that  part  of  W.  Hinde*s  property  was 
still  employed  in  the  business.  W.  Hinde 
left  a  widow  and  six  children.  His  eldest 
son  died  in  February  1834,  leaving  his  next 
brother,  Thomas  Foster  Hinde,  his  heir-at- 


law,  who  had  issue  one  son,  Thomas 
Wilkinson  Hinde,  who  was  the  first  tenant- 
in-tail  under  the  will  of  W.  Hinde.  Mrs. 
Hinde,  the  widow,  died  in  1835;  and  in 
1836  one  of  the  daughters  intermarried  with 
Mr.  Gladstone,  and  her  interest  under  her 
&ther*s  will  was  made  the  subject  of  her 
marriage  settlement. 

The  lease  from  the  Duke  of  Hamilton, 
under  which  the  firm  held  some  of  their 
premises  at  Dolphinholme,had  been  granted 
in  1815,  for  a  term  of  twenty-one  years, 
and  consequently  expired  in  1836.  The 
Duke  had  given  a  bond  for  7,000^.,  for  the 
renewal  of  the  lease,  but  his  Grace  having 
died  before  the  expiration  of  the  term  of 
twenty-one  years,  the  present  Duke  de- 
clined to  grant  a  renewal.  The  old  lease 
and  the  Duke*s  bond  were  delivered  by  the 
Lancaster  Bank  to  the  partnership,  for  the 
purpose  of  having  an  action  brought  on  the 
bond,  in  which  action  the  partnership  re- 
covered 6,0002. ,  which  was  paid  over  by 
them  to  the  Bank.  The  partnership  con- 
tinued to  occupy  the  premises  as  yearly 
tenants;  and  in  1839,  the  present  Duke 
agreed  to  grant  a  new  lease,  which  the  part- 
nership engaged  to  deposit  with  the  Bank 
as  a  security.  In  December  1839,  they 
deposited  with  the  Bank  a  counterpart  of 
the  lease ;  but  the  Duke  had  not  signed  the 
lease  itself  at  the  time  of  the  bankruptcy, 
and  he  then  declared  the  lease  to  be  for- 
feited by  the  bankruptcy,  under  one  of  the 
conditions  on  which  it  was  agreed  to  be 
granted.  There  was,  however,  on  the  pre- 
mises} a  considerable  quantity  of  fixtures 
belonging  to  the  tenants,  and  upon  these 
fixtures  the  Bank  claimed  a  lien. 

The  bill  in  Fearenside  v.  Derham  alleged 
that  T.  F.  Hinde  had  been  admitted  a  part- 
ner, upon  his  attaining  twenty-one,  which 
was  in  October  1836,  but  this  was  denied  by 
T.  F.  Hinde  in  his  answer.  In  1839  a  fiat 
in  bankruptcy  issued  against  the  partners. 
The  debt/then  due  from  them  to  the  Bank 
was  more  than  28,8002.  R.  Derham  had 
since  died. 

The  plaintiff*  in  this  suit  was  Mr.  Fearen- 
side, as  one  of  the  registered  public  ofiicers 
of  the  Lancaster  Banking  Company ;  and 
the  defendants  were  J.  Derham,  the  assig- 
nees of  the  partnership,  T.  F.  Hinde  and 
his  son,  Mr.  and  Mrs.  Gladstone,  and  their 
only  child,  and  their  trustees,  and  the  other 
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children  of  W.  Hinde,  one  of  whom  was  the 
personal  representative  of  Mrs.  HInde. 

The  bill  prayed  an  account  of  what  was 
due  and  owing  to  the  said  banking  com- 
pany for  principal  and  interest  on  their 
aforesaid  securities ;  and  that  it  might  be 
declared  that  the  whole  of  the  said  heredita- 
ments, fixtures,  and  premises  comprised  in 
the  said  securities,  were  a  security  for  what, 
upon  the  taking  such  account,  should  be 
found  due  and  owing  to  the  said  banking 
company  ;  and  that  &e  defendants  might  be 
decreed  to  pay  to  the  said  banking  company 
the  amount  which  should  be  so  found  due 
to  them  as  aforesaid,  and  for  the  sale  of  the 
said  hereditaments,  and  that  the  monies  to 
arise  by  such  sale  might  be  applied  in  pay-* 
ment  of  the  principal  and  interest  due  to  the 
said  banking  company,  and  the  costs  already 
incurred  and  to  be  incurred  by  them  with 
respect  thereto ;  and  •  for  a  receiver  and  in- 
junction. 

It  appeared,  that  in  the  usual  course  of 
dealing  between  the  firm  and  the  partner- 
ship, a  greater  amount  had  been  paid  by  the 
firm  to  the  Bank  than  was  due  to  them  from 
the  firm  at  the  time  of  the  death  of  W. 
Hinde ;  and  upon  this  ground  it  was  con- 
tended by  the  parties  who  claimed  under 
W.  Hinde,  that  the  lien  of  tiie  Bank  upon 
these  securities  had  ceased. 

In  February  1840,  Patchett,  the  former 
partner  of  W.  Hinde,  whose  bond  was  un- 
pai[d,  filed  a  creditor's  bill  against  the  chil- 
dren of  the  testator,  and  his  surviving  exe- 
cutor, J.  Derham,  and  the  assignees,  and 
T.  W.  Hmde,  the  eldest  son  of  T.  F.  Hinde, 
praying  for  an  account  and  for  the  due 
administration  of  the  estate  of  W.  Hinde. 

In  May  1840,  the  suit  of  Thompson  v. 
Derham  had  been  instituted  by  some  of  the 
children  of  W.  Hinde,  including  Mrs.  Glad- 
stone, and  the  trustees  of  Mrs.  Gladstone's 
settlement,  against  J.  Derham,  the  as- 
signees, Fearenside,  T.  F.  Hinde,  and  his 
son,  and  Gladstone  and  his  son,  coming  to 
be  the  first  incumbrancers  on  the  estate  of 
the  bankrupts  for  the  amount  of  W.  Hinde's 
share  of  capital,  and  praying  that  his  will 
might  be  established,  and  for  the  adminis- 
tration of  his  estate,  and  to  obtain  a  mort- 
gage from  the  surviving  partners  to  secure 
what  was  due  from  them  to  the  testator's 
estate. 

In  December  1840,  the  plaintifis  in  the 


last^mentioned  suit  presented  a  petition  to 
the  Court  of  Review,  praying  that  the  com- 
missioners acting  in  the  fiat  against  the 
three  surviving  partners,  might  be  directed 
to  allow  a  claim  to  be  entered  on  behalf  of 
the  estate  of  W.  Hinde,  as  well  against  the 
joint  estate  as  against  the  separate  estates 
of  the  bankrupts,  for  the  amounts  therein 
mentioned,  and  to  reserve  a  dividend  suffi- 
cient to  answer  the  amount  of  such  claims, 
in  case  the  same  should  be  afterward  proved 
as  debts,  or  that  the  commiasionen  might 
be  ordered  to  stay  any  declaration  of  a 
dividend  until  the  hearing  of  the  cause. 
Sir  George  Rose  refused  to  make  any  order 
on  the  petition 

The  plaintiffs  then  filed  a  supplemental 
bill  {Thompson  v.  Goodman)  against  the 
assignees,  pra3ring  that  they  might  be  re- 
strained from  dedaring  any  dividend,  and 
from  parting  with  any  portion  either  of  the 
joint  or  separate  estates  of  the  bankrupts, 
until  the  hearing  of  the  cause  of  Thompson 
V.  Derham,  or  that  they  might  be  restrained 
frt)m  paying  any  dividend,  and  parting  with 
such  estates,  without  reserving  a  sufficient 
part  of  the  said  estates  to  answer  the  said 
sum  of  41,000^.  and  interest  thereon,  and 
the  sum  due  to  W.  Hinde's  estate  in  respect 
of  certain  alleged  breaches  of  trust  theron 
mentioned,  equal  in  amount  to  the  dividends 
paid  to  the  other  crediton  of  the  bankrupts. 

A  motion  for  an  injunction  was  made 
before  Wigram,  V.C,  following  the  terms 
of  the  prayer,  in  January  1842,  during  the 
vacation;  but  his  Honour  refused  the  motion 
with  costs,  being  of  opinion  that  even  if  the 
Court  of  Chancery  had  jurisdiction,  on  the 
ground  that  assignees  were  trustees  or  other- 
wise, to  interfere  in  the  distribution  of  a 
bankrupt's  estate,  the  Court  would  not 
interfere  in  this  case  after  the  Court  of 
Review  had  decided  the  question  in  dispute. 
It  was  afterwards  renewed  before  the  Lord 
Chancellor,  but  his  Lordship  also  refused 
the  injunction. 

A  petition  of  rehearing  of  the  former  peti- 
tion was  presented  to  the  Court  of  Revie^ ; 
and  an  order  was  made  on  the  17th  of 
January  1842,  by  which  it  was  declared  that 
the  partnership  between  W^  Hinde  and  Ms 
three  partnen,  continued  up  to  the  bank- 
ruptcy, and  that  the  petitionen  were  en- 
titled to  a  lien  on  the  partnership  property, 
without  prejudice  to  the  claim  of  the  Lan- 
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caster  Bank.  The  question  as  to  the  pro- 
priety of  that  order  was  brought  before  the 
Lord  Chancellor  by  a  special  case ;  and  Fear^ 
enside  v.  Derham  and  Derham  v.  Thompson 
were  brought  on  before  his  Lordship  as 
original  causes ;  but,  as  the  parties  would 
have  no  appeal  from  the  Lord  Chancellor  if 
he  decided  the  special  case,  the  judgments 
were  drawu  up  in  the  two  causes. 

The  Solicitor  General,  Mr.  Tinney,  Mr, 
K,  Parker,  and  Mr,  C.  Hall,  for  the  Lan- 
caster Bank. — The  articles  of  partnership 
contain  express  and  minute  directions  for 
continuing  the  partnership  after  the  death  of 
W.  Hinde ;  and  his  will  is  drawn  with  a 
dear  intention  that  his  interest  in  the  part- 
nership should  remain  for  the  benefit  of  his 
family.  But  that  design  could  not  be  car- 
ried into  effect  without  the  assistance  which 
the  Lancaster  Bank  afforded  them,  and  those 
advances  would  not  be  continued  unless 
security  was  given.  It  must  therefore  be 
taken  to  have  been  the  intention  of  the  par- 
ties who  deposited  the  deeds  with  the  Bank, 
that  the  security  should  be  available  in  re- 
spect of  any  advances  they  might  make  to 
the  partner^ip,  so  long  as  it  was  continued 
according  to  the  articles ;  and  the  correspon- 
dence between  the  surviving  partners  and 
the  Bank  shew  clearly  that  this  was  the 
understanding  of  both  parties :  the  executors 
of  W.  Hinde  were  not  entitled  to  say  that 
the  debt  due  to  the  Bank  at  his  death  should 
be  dischai^ed  out  of  the  other  partnership 
funds  indep^dently  of  the  property  affected 
by  the  deposit ;  but  they  consented  that  the 
deposit  shall  continue  as  a  security  to  the 
Bsuik,  and  relying  upon  that  agreem^it,  the 
Bank  made  no  rest  in  the  account.  As  to 
the  fixtures,  the  present  lease  was  not  granted 
to  the  partnership  till  after  W.  Hinde's  death, 
and  therefore  the  surviving  partners  were 
fuUy  entitled  in  their  own  right  to  mortgage 
them  to  the  Bank,  and  they  were  then  no 
longer  in  the  order  and  disposition  of  the 
mortgagors — 

Ex  parte  Kensington,  2  Yes.  &  Bea.  79. 

Ex  parte  Oakes,  2  Mont.  Dea.  & 
De  G.  60 ;  s.  c.  10  Law  J.  Rep.  (n.s.) 
Bankr.  69. 

Ex  parte  Lloyd,  1  Glyn  &  Jam.  389 ; 
8.  c.  2  Law  J.  Rep.  Chanc.  162. 

Boydell  v.  M'Michael,  1  Cr.  M.  &  R. 
177 ;  s.  c.  3  Law  J.  Rep.  (n.s.)  Exch. 
264. 

Nsw  Series^  XIII.— Chanc. 


Ex  parte  Langston,  17  Ves.  227. 
Horn  V.  Baker,  9  East,  215. 
Hitchman  v.  Walton,  4  Mee.  &  Wels.  409; 

s.  c.  8  Law  J.  Rep.  (n.s.)  Exch.  31. 
Clark  V.  Crownshaw,  3  B.  &  Ad.  804. 
Penion  v.  Robart,  2  East,  88. 
Weeton  v.  Woodcock,  7  Mee.  &  Wels.*  1 4 ; 

s.  c.  10  Law  J.  Rep.  (n.s.)  Exch.  183. 
Longstaffv.  Meagoe,  2  Ad.  &  El.  167 ; 

s.  c.  4  Law  J.  Rep.  (n.s.)  K.B.  28. 
Ex  parte  Reynal,  2  Mont.  Dea.  &  De  G. 

443. 

Mr,  Beihell,  Mr.  Bacon,  and  Mr.  Wood, 
for  the  assignees.— The  partnership  must  be 
taken  as  continuing  up  to  the  time  of  the 
bankruptcy,  andW.  Hinders  estate  remained 
liable  notwithstanding  his  death.  But  the 
question  is,  what  was  the  extent  and  nature 
of  that  liability  ?  W.  Hinde  had  joined  with 
his  partners  in  giving  security  to  the  Lan- 
caster Bank,  but  if  the  Bank  has  received 
the  amount  which  was  due  from'  the  part- 
nership at  the  death  of  W.  Hinde,  the  secu- 
rity ceases,  as  to  his  share  of  the  property, 
for  any  subsequent  advances  which  the  Bank 
made  to  tihe  surviving  partners.  The  Bank 
may  have  a  claim,  as  creditors,  against  the 
personal  estate  of  W.  Hinde,  which  was 
continued  in  the  partnership ;  but  their 
specific  lien  on  the  real  estate  by  virtue  of 
the  deposit  has  been  paid  off,  and  neither 
the  executors  nor  the  surviving  partners  had 
power  to  make  W.  Hinders  estate  a  security 
to  the  Bank.  The  agreement  in  the  articles, 
that  the  surviving  partners  shall  give  a  mort- 
gage and  a  bond  to  the  executors  of  W, 
Hinde  for  the  amount  of  his  capital,  is  a 
binding  agreement  as  between  those  parties ; 
but  it  will  not  affect  the  claims  of  the  creditors 
of  the  firm,  to  whom  all  the  members  of  the 
firm  are  liable ;  and  the  agreement  of  1832, 
by  which  W.  Hinde  retained  five  twentieths 
only  in  the  partnership,  virtually  put  an  end 
to  Uie  twenty-eighth  article.  The  fixtures 
became  a  security  to  the  Bank  while  the  old 
lease  was  in  existence ;  and  when  that  termi- 
nated, the  Bank  received  the  6,000/.  which 
was  recovered  in  the  action  on  the  bond,  when 
the  lease  was  not  renewed.  The  fixtures 
were  then  the  property  of  the  surviving 
partners  who  occupied  the  premises  as  yearly 
tenants,  and  who  were  authorized  to  deal  with 
the  fixtures  as  with  any  other  personal  chat- 
tel which  was  entirely  in  their  order  and  dis- 
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position.  The  twenty-eighth  article  did  not 
require  the  siirviving  partners  to  give  a  secu- 
rity for  what  was  due  from  them  to  W.  Hinde, 
butt  only  for  his  interest  not  disposed  of  by 
his  will ;  but,  as  he  bequeathed  all  his  interest 
to  his  son,  the  executors  were  not  entitled 
to  any  mortgage.  Even  if  the  twenty-eighCh 
article  applied,  for  what  amount  could  the 
executors  claim  a  mortgage  ?  They  were 
bound  to  leave  30,000/.  in  the  concern,  and 
W.  Hinde*s  share  in  the  capital  was  at  the  last 
valuation,  about  41,000/.  The  greatest 
amount,  therefore,  for  which  the  surviving 
partners  could  be  called  upon  to  give  a  mort* 
gage,  was  the  excess  of  41,000/.  beyond 
30,000/.,  namely,  11,000/. 

Ex  parte  Garland,  10  Ves.  110. 

Cvibush  V.  Cuibush,  1  Beav.  184 ;  s.  c. 
B  Law  J.  Rep.  (n.s.)  Chanc.  175. 

Ex  parte  Hooper,  2  Rose,  328. 

Colegrave  v.  Dias  Santos,  2  B.  &  C.  77 ; 
s.  c.  1  Law  J.  Rep.  K.B.  239. 
Mr.  James  Russell  and  Mr,  Mylne,  for 
the  younger  children  of  W.  Hinde. — It 
was  certainly  intended  that  the  death  of 
W.  Hinde  should  not  put  an  end  to  the 
partnership  business,  and  also  that  his  family 
should  still  derive  some  advantage  from  the 
concern ;  but  there  was  nothing  to  shew  the 
least  intention  thatW.  Hinde's  estate  or  any 
part  of  it  should  be  subject  to  any  liabilities 
on  account  of  the  partnership  transactions. 
The  articles  restrained  the  right  of  his  exe- 
cutors to  call  for  payment  of  all  his  capital 
immediately  after  his  death,  but  did  not 
render  them  partners.  He  had  power  to 
appoint  a  son  to  succeed  to  a  share  in  the 
business,  but  he  did  not  exercise  that  power, 
and  attempted  to  delegate  that  authority  to 
his  wife ;  the  business  was  carried  on  in  the 
manner  mentioned  in  the  will,  with  the  con- 
currence of  the  surviving  partners  and  the 
executors :  but  the  children  of  W.  Hinde 
are  entitled  to  the  benefit  of  the  security 
which  the  surviving  partners  ought  to  have 
given  for  W.  Hinde's  capital,  according  to 
die  provisions  of  the  articles.     They  cited — 

Ex  parte  Richardson,  Buck,  202. 

Weston  V.  Barton,  4  Taunt.  673. 

Sinqpson  v.  Cooke,  1  Bing.  452  ;  s.  c. 
2  Law  J.  Rep.  C.P.  74. 

Pemberton  v.  Oakes,  4  Russ.  154 ;  s.  c. 
6  Law  J.  Rep.  Chanc.  35. 
Mr.  RomUly  and  Mr.  Koe  appeared  for 
other  parties. 


In  the  case  of  Thompson  v.  Derham,  Mr. 
Tinney,  Mr.  J.  Russell,  Mr.  K.  Parker, 
Mr.  MyUie,  and  Mr.  C.  Hall,  appeared  for 
the  different  parties. 

April  24,  1844.  —  The  Lord  Chan- 
cellor.—  There  does  not  appear  to  be 
much  controversy  as  to  the  £Eu:t8  in  this  case. 
The  question  is  as  to  the  rights  of  the  re- 
spective parties.  In  the  year  1 829,  William 
Hinde  formed  this  partnership  with  Walter 
Alan  Hinde,  James  Derham,  and  Robert  Der- 
ham. The  whole  of  the  stock  in  trade,  ma^ 
chinery,  and  what  was  necessary  for  the  pur- 
pose of  carrying  on  the  business,  was  provided 
by  William  Hinde.  It  had  formerly  be- 
longed to  the  partnership  of  Hiudes  and 
Patehett.  It  was  taken  at  a  valuation  of 
about  61,000/.,  and  I  presume  that  William 
Hinde  purchased  it  for  that  sum.  It  was  trans- 
ferred to  the  new  firm,  and  as  this  stock  in 
trade  was  furnished  entirely  by  William 
Hinde,  he  had  credit  with  the  partnership 
for  the  amount  of  the  valuation.  The  amount 
of  that  valuation,  therefore,  was  at  that  time 
his  capital  in  the  concern  ;  and  if  the  part- 
nership had  been  dissolved  immediately 
afterwards,  and  the  stock  in  trade  had  been 
valued  at  precisely  the  same  sum,  it  would 
follow  that  the  whole  of  that  stock  in  trade 
would  have  belonged  again  to  William  Hinde, 
and  would  have  been  appropriated  to  him.  By 
the  partnership  articles,  he  had  an  interest 
to  the  extent  of  eleven  twentieths  in  the 
concern,  that  is,  in  the  profit  and  loss  of  the 
concern.  The  other  parties  had  between 
themselves  the  other  nine  shares,  three 
twentieths  to  each  of  them.  Those  were 
the  respective  interests  that  the  parties  took 
in  the  profit  and  loss  of  the  concern.  The 
partnership  was  to  endure  for  sixteen  years, 
and  it  was  stipulated,  in  the  partner- 
ship deed  that  if  William  Hinde  should 
die  before  the  expiration  of  the  sixteen 
years,  he  should  have  the  privilege  of 
naming,  either  by  deed,  or  by  his  will,  any 
one  or  more  of  his  sons  to  succeed  him  in 
the  partnership,  to  the  extent  of  so  much  of 
his  share  and  interest  as  amounted  to  five- 
twentieths  ;  and  it  was  also  stipulated  that 
he  should  leave  in  the  concern,  or  that 
his  son  should  bring  into  it  a  capital  not 
exceeding  30,000/.,  at  the  discretion  of  the 
surviving  partners.  It  was  also  stipulated, 
that  after  his  death,  if  he  should  appoint  a 
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son  or  sons  to  succeed  him  in  the  concern, 
such  part  of  his  interest  as  was  not  disposed 
of  to  his  son  should  be  purchased  by  the  sur- 
viving partners,  and  that,  for  the  purpose  of 
securing  that  sum  to  tHI  representatives 
of  William  Hinde,  they  should  give  a  mort- 
gage upon  the  leasehold  and  the  freehold 
property  belonging  to  the  concern,  and  it 
was  stipulated  that  that  part  of  his  capital 
should  be  paid  out  by  instalments  of  1,500Z. 
yearly,  the  first  instalment  to  be  paid  in 
the  year  1835. 

Such  were  the  provisions,  as  far  as  it  is 
necessary  at  present  to  consider  them,  of 
the  partnership  articles.  It  is  material,  there- 
fore, to  consider,  if  no  alteration  had  taken 
place  with  respect  to  the  relative  position 
of  the  parties,  what  would  have  been  the 
effect  of  the  partnership  articles,  supposing 
William    Hinde   had  died  before  the  ex- 
piration of  the  sixteen  years,  and  had  ap- 
pointed a  son  to  succeed  him  in  the  con- 
cern.    The  effect  of  it,  I  consider,  would 
be  this :    you  would  ascertain   what  his 
capital  was  in  the  concern  at  the  time  of  his 
death.   You  would  deduct  from  that  capital 
the  30,000^.  that  was  to  be  left  in  the  con- 
cern, and  the  surviving  partners  would  be 
required  to  execute  a  mortgage  upon  the 
leasehold  and  freehold    property   for  the 
amount  of  the  difference  between  the  capital 
in   the  concern   and   the    sum  left  in  it 
for  the  purpose  of  carrying  it  on  for  the 
benefit  of  his  own  son.    For  instance,  as  an 
example,  the  only  case  that  I  have  of  a 
stock-taking,   was   in   June,  in   the    year 
1833.     It  appears   by  that   stock-taking, 
which  was  to  be  the  measure  of  his  interest, 
that  at  that  time  the  capital  in  the  concern 
amounted  altogether  to  51,000/.,  and  of  that 
51,0001.   41,0002.  and  upwards   was   the 
share  of  the  capital  belonging  to  Mr.  Wil- 
liam  Hinde;  therefore,  if  the  partnership 
had  been  dissolved,  by  his  death,  shortly 
after  that  stock-taking,  the  surviving  part- 
ners keeping  30,0002.  in  the  concern,  as  the 
capital  of  the  in-coming  partner,  the  son  of 
William  Hinde,  they  must  have  givep  secu- 
rity for  the  difference  between  the  30,0002. 
and  the  41,0002.,  which  was  his  interest  in 
the  concern  at  that  time.  That  I  take  to  be 
the  true    construction   of  the   partnership 
articles,  and  the  meaning  of  the  parties  at  the 
time  they  executed  that  instrument. 

Then  an  alteration  afterwards  took  place; 


when  I  say  afterwards,  not  after  the  stock- 
taking, to  which  I  have  referred,  but  after  the 
execution  of  the  articles.     In  the  month  of 
February  1 832,  anew  arrangement  was  made 
with  respect  to  the  interests  of  the  respec- 
tive partners.   It  was  agreed  that,  from  that 
time,  Mr.  William  Hinde  should  be  inter- 
ested to  the  extent  only  of  ^\e  twentieths, 
and  that  the  other  fifteen  twentieths  should 
be  divided  between  the  other  partners  in 
the  shares  mentioned  in  the  memorandum 
to  which  I  have  referred :  and  it  is  said  that, 
in  consequence  of  that  alteration,  the  ar- 
rangement with  respect  to  the  mortgage  was 
at  an  end.     I  do  not  think  that  that  is  the 
construction  of  the  partnership  articles  or 
the  meaning  of  the  parties.    The  alteration 
as  to  the  proportions  in  which  they  were  to 
be  interested  in  the  profit  and  loss,  did  not 
at  all  affect  the  amount  of  the  capital  which 
he  had  in  Uie  concern.     If  they  had  dis- 
solved the  partnership  immediately  after  the 
change  had  taken  place,  Mr.  William  Hinde 
would  have  been  entitled  to  have  out  of  the 
partnership  precisely  the  same  sum  that  he 
would  have  been  entitled  to  take  imme- 
diately before  the  alteration.     It  was  the 
capittd  in  the  concern  which  was  the  object 
of  consideration  with  respect  to  this  security. 
It  is  called  the  capital  of  the  concern  in  the 
partnership  articles — they  speak  of  his  in- 
terest in   the   concern-^ his  interest  and 
share  in   the  stock  in   trade,  and  in  the 
machinery — but  it  is  called  his  capital.  His 
said  capital  is  to  be  paid  out  by  instalments 
of  1,5002.  a  year,  the  first  instalment  to  be 
paid  in  the  year  1835 ;  and  when  you  come 
to  the  alteration  in  the  partnership  articles, 
there  is,  in  the  same  memorandum,  a  proviso 
that  his  said  capital  is  not  to  be  b^un  to  be 
paid  until  six  years  after  the  death  of  William 
Hinde.  That  is  the  thing  to  which  reference 
is  made.     It  is  his  interest  in  the  concern— 
his  capital — ^his  capital  as  ascertained  at  each 
stock-taking,  because  his  capital  is  ascer- 
tained, and  that  of  the  respective  partners  is 
also  ascertained  at  the  stock-takings.     It  is 
his  capital  that  is  to  be  paid  out — it  is  the 
balance  of  capital  for  which  security  is  to 
be  given.     I  conceive,  therefore,  that  not- 
withstanding the  alteration  in  the  propor- 
tions in  which  the  partners  were  to  be  in- 
terested in  the  profit  and  loss,  in  conse- 
quence of  the  memorandum  entered  into  in 
llie  month  of  February  in  the  year  1832, 
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the  stipulation  with  respect  to  the  mortgage 
security  remained  unaltered. 

It  is  said,  that  he  had  no  surplus  in- 
terest— ^that  the  whole  interest  was  given 
to  his  son ;  hut  it  is  quite  clear  that 
that  was  not  the  intention  of  the  parties, 
hecause  in  that  very  memorandum,  they 
talk  of  the  continuing  capital,  and  ar- 
range as  to  the  manner  in  which  that  con- 
tinuing capital  is  to  he  paid  out  It  is  to  he 
paid  out,  the  first  payment  to  he  made  six 
years  after  the  death  of  William  Hinde.  I 
consider,  therefore,  the  mortgage  security 
was  required  after  the  alteration  which  had 
taken  place  with  respect  to  the  shares  of 
profit  and  loss  hy  Uiat  memorandum  of 
February  1832,  precisely  as  before.  And, 
therefore,  as  &r  as  relates  to  the  parties  in 
this  transaction,  namely,  the  representatives 
of  William  Hinde  and  the  partnership,  I 
think  they  were  bound  to  have  given  secu- 
rity for  the  difference  between  the  capital 
and  the.  30,0002.  that  was  to  be  continued 
in  the  concern,  provided  William  Hinde  had 
appointed  a  son  to  succeed  him  in  the  man- 
ner arranged  by  the  partnership  articles. 

The  next  question,  therefore,  to  be  con- 
sidered is  this,  what  change  was  effected  by 
the  provisions  contained  in  the  will  ?  1 1  is  quite 
clear,  that  he  intended  to  execute  the  part- 
nership articles  in  the  will.  He  recites  the 
particular  provision  in  the  partnership  ar- 
ticles, that  he  has  a  right  to  appoint  a  son, 
or  sons,  to  succeed  him  in  the  partnership, 
as  far  as  relates  to  his  interest  in  the  five- 
twentieths  ;  but  he  does  not  execute  the 
partnership  articles,  as  it  appears  to  me, 
strictly.  The  provision  was,  that  he  should 
have  the  power  of  naming  a  son  or  sons  to 
succeed  him.  He  does  not  name  any  son 
or  sons  to  succeed  him,  but  he  makes  this 
arrangement,  that  the  partnership  shall  be 
carried  on  for  the  benefit  of  his  sons  in  some 
way  or  other.  He  gives  a  power  to  his 
widow,  during  her  life,  to  arrange  between 
the  sons  what  part  or  interest  any  one  of 
them  shall  take.  She  has  the  absolute 
power,  if  she  thinks  proper,  to  exclude  any 
one  or  more,  to  appropriate  the  whole  to  one, 
or  to  divide  it  equally,  or  in  any  other  pro- 
portions, between  the  rest ;  and  in  the  event 
of  her  death,  he  gives  the  same  autliority  to 
William  Lamb  and  James  Derham,  his  exe- 
cutors. It  is  a  contingent  and  eventual  pro- 
vision in  favour  of  Thomas  Foster  Hinde — 


conditional  on  his  behaving  himself  properiy 
— ^behaving  himself  properly,  I  suppose,  in 
the  opinion  of  the  widow,  during  her  life,  or 
in  the  opinion  of  the  executors  afterwards. 
This  is  not  a  strict  execution  of  the  part- 
nership articles.  Whether  or  not  the  sur- 
viving partners  would  have  had  a  power  of 
neglecting  this  altogether,  it  is  unnecessary 
to  decide.  They  adopted  the  provision  con- 
tained in  the  will,  they  acted  upon  it,  and 
therefore  they  are  bound  by  it ;  and  con- 
sequently it  appears  to  me  that  this  clause 
in  the  wUl,  thus  acted  upon  by  the  surviving 
partners  with  the  consent  of  the  executors, 
was  an  authority  to  the  executors  to  con- 
tinue in  the  partnership  the  30,000Z.  that 
would  have  been  continued  in  the  partner- 
ship, if  the  provision  in  the  partnership 
articles  had  been  strictly  executed  by  Wil- 
liam Hinde.  I  consider,  therefore,  that, 
notwithstanding  these  alterations  by  the 
will,  the  surviving  partners  are  sdll  in  the 
same  situation  with  respect  to  their  liabili- 
ties, as  between  them  and  the  estate  of  Wil- 
liam Hinde,  as  if  the  partnership  articles  had 
been  strictly  complied  with ;  that  they  were 
bound  to  execute  a  mortgage  for  the  sur- 
plus of  capital  beyond  the  30,0002.  which, 
I  think,  by  these  provisions  in  the  will,  the 
executors  were  entitled  to  continue  in  the 
partnership.  I  think  that  is  all  that  it  is 
necessary  for  me  to  state  for  the  purpose  of 
settling  the  relative  rights  and  claims,  and 
disposition  of  things,  between  the  partner- 
ship and  the  estate  of  William  Hinde.  The 
estate  of  William  Hinde  was  entitled  to  a 
mortgage  security  upon  the  leasehold  and 
fireehold  property  to  the  extent  of  the  dif- 
ference between  his  capital  and  the  30,0002. 
which,  I  think,  the  executors  were  autho- 
rized to  continue  in  the  firm. 

That  being  so,  the  next  question  for  con- 
sideration is,  as  to  the  claim  of  the  Lancaster 
Bank.  The  Lancaster  Bank,  in  the  time  of 
William  Hinde,  and  almost  immediately 
after  the  partnership  was  formed,  began  to 
advance  large  sums  of  money  upon  the  de- 
posit of  securities,  and  this  continued  up  to 
the  time  of  William  Hinde's  death,  and  at 
that  period  there  was  a  debt  of  more  than 
30,0002.  due  from  the  partnership  to  the  Lan- 
caster Bank.  They  were  entitled,  therefore,  to 
hold  the  securities  which  had  been  deposited 
with  them  until  that  money  was  paid  off. 
If  that  money  was  paid  off,  then  as  far  as 
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related  to  WHliam  Hinde,  they  would  have 
no  claim  upon  him,  but  till  it  was  paid  off, 
they  had  a  claim  upon  him  and  against  hia 
estate.  When  it  was  paid  oflF,  therefore, 
then  William  Hinde*s  estate  would  be  en- 
titled to  the  first  charge  upon  the  lease- 
hold and  freehold  property.  If  the  mort- 
gage had  been  executed,  which  it  ought  to 
have  been,  as  it  was  provided  for,  that  mort- 
gage would  have  been  the  first  security  after 
die  debt  due  at  the  time  of  William  Hinde's 
death  had  been  paid  to  the  Lancaster  Bank. 
The  next  question,  therefore,  is,  what  is  the 
effect  of  the  subsequent  transactions — has 
that  debt  due  from  William  Hinde,  at  the 
time  of  his  death,  which  was  upwards  of 
80,0002.,  been  paid  of?  It  appears  that,  im- 
mediately after  William  Hinde's  death,  an 
arrangement  was  entered  into  between  the 
surviving  partners  and  the  Lancaster  Bank. 
The  effect  of  that  arrangement,  as  I  collect 
it  from  all  the  circumstances  of  the  case, 
was  this,  that  they  agreed  between  them- 
selves that  the  account  should  go  on,  as 
it  had  before  gone  on,  that  is,  between  the 
Bank  and  the  new  firm — ^not  between  the 
Bank  and  the  surviving  partners — ^but  be- 
tween the  Bank  and  the  new  firm.  The 
effect  of  the  arrangement  I  consider  to  be 
this, — that  they  taie  the  new  firm  as  their 
debtors,  and  the  account  was  to  go  on 
between  the  Bank  and  the  new  firm  as  it 
had  gone  on  before.  That  being  so,  up- 
wards of  30,000/.  more  than  the  ba- 
lance due  at  William  Hinde's  death  is  ad- 
mitted to  have  been  paid  by  the  new  firm 
to  the  Bank.  The  ultimate  balance  at  the 
time  of  the  bankruptcy  against  the  part- 
nership, was  28,000Z.,  but  the  effect  of 
this  operation,  if  I  understand  it,  is  clearly 
this — that  the  whole  of  that  part  of  the  debt 
that  was  due  by  William  Hinde,  has  been 
paid  off  and  discharged.  If  that  be  so,  then 
the  consequence  follows  that  the  first  charge 
upon  the  partnership  is  the  mortgage,  which 
ought  to  have  been  executed  by  the  part- 
nership to  the  representatives  of  William 
Hinde,  in  &vour  of  his  estate.  I  consider 
the  whole  of  the  debt  due  from  William 
Hinde  to  have  been  paid  off  in  consequence 
of  that  arrangement  between  the  parties  im- 
mediately after  the  death  of  William  Hinde, 
and  renewed  and  repeated  at  subsequent 
periods,  so  as  to  put  an  end  to  all  doubt  as 
to  what  the  nature  of  the  understanding  and 


transactions  between  them  was ;  the  account 
was  transferred  as  it  were  to  the  new  part- 
nership ;  and  the  earlier  part  of  the  debt, 
namely,  that  which  was  contracted  in  1839, 
or  1834,  or  1836,  has  been  long  since 
wiped  off  and  discharged ;  therefore,  I  ap- 
prehend that  the  first  security  is  the  mort- 
gage security,  which  ought  to  have  been  exe- 
cuted upon  the  leasehold  and  freehold  pro- 
perty in  favour  of  the  estate  of  W.  Hinde. 
The  next  question  for  consideration  is  as 
to  the  leaseholds,  or  rather  as  to  the  fixtures. 
There  was  a  lease  gr&nted,  I  believe,  of  the 
machinery  and  premises  at  Dolphinholme, 
by  the  late  Duke  of  Hamilton.  The  late 
Duke  of  Hamilton  agreed  when  that  lease 
ran  out  to  renew  it,  and  he  gave  a  bond  for 
7,0002.  for  the  purpose  of  securing  that  re- 
newal, in  case  he  should  die,  by  his  succes- 
sors. The  lease  ran  out  in  the  year  1 836. 
There  is  no  dispute,  and  no  doubt,  that  while 
that  lease  was  current,  the  fixtures  were  a 
part  of  the  security.  I  do  not  think  that 
has  been  at  all  controverted.  It  is  clear, 
beyond  all  doubt,  in  point  of  law,  that  the 
fixtures  were  part  of  the  security.  The 
present  Duke  of  Hamilton  refused  to  renew 
the  lease,  and  the  bond,  which  had  been 
part  of  the  securities  deposited,  was  put  in 
suit ;  6,0002.  was  recovered  in  the  shape 
of  damages,  and  that  6,0002.  was  paid  to 
the  Lancaster  Bank.  It  is  said  that  the 
lease  having  run  out,  there  was  an  end 
to  the  lien  upon  the  fixtures,  because  they 
formed  a  part  of  the  mortgaged  estate  as 
long  as  the  lease  continued ;  but  the  mo- 
ment the  lease  ended,  of  course  there  was 
an  end  of  the  security  upon  the  fixtures ; 
they  became  goods  and  chattels,  including 
the  fixtures  for  the  purposes  of  trade,  and 
therefore  goods  and  chattels  in  the  order 
and  disposition  of  the  bankrupts,  and  there- 
fore passed  to  their  assignees ;  and  that  was 
so  considered,  and  the  assignees,  I  believe, 
sold  them.  However,  the  question  is 
reserved  for  consideration — ^the  money  is 
secured,  and  therefore  there  was  no  diffi- 
culty on  that  ground.  At  the  time  when 
the  bond  was  delivered  over  by  the  Bank, 
at  the  desire  of  the  new  partnership,  to  the 
agent  of  the  late  DuJ^e  of  Hamilton,  there 
was  an  express  agreement  and  stipulation 
that  any  new  lease  that  should  be  granted 
by  the  present  Duke  of  Hamilton  should 
be  deposited  as  a  continued  security  with 


Digitized  by 


Google 


366 


COURTS  OF  CHANCERY: 


the  Lancaster  Bank  ;  and  a  n^otiation  took 
place  with  the  present  Duke  for  a  new  lease, 
and  a  new  lease  was  executed,  and  a 
counterpart  -  executed  by  the  partnership 
was  deposited  with  the  Lancaster  Bank. 
But  before  the  lease  was  delivered  over  by 
the  Duke  to  the  partnership,  the  bank- 
ruptcy took  place,  and  the  lease  became 
forfeited  ;  and  the  question  is,  under  these 
circumstances,  whether  the  lien  upon  the 
fixtures  continued, — and  I  think  it  does. 
After  the  first  lease  terminated,  they  held 
as  tenants  from  yeaf  to  year,  under  the 
new  Duke,  during  the  treaty  for  the  lease. 
Whatever  interest,  therefore,  they  had  in  the 
premises,  I  consider,  in  point  of  equity,  was 
the  interest  of  the  Lancaster  Bank ;  and  I 
think  that  was  sufiident  therefore  to  main- 
tain the  lien,  the  fixtures  being  a  part  of 
that  interest,  and  I  think  under  such  cir- 
cumstances the  assignees  have  no  right  what- 
ever to  the  fixtures.  There  was  an  interest 
in  the  partnership,  an  interest  from  year  to 
year,  waiting  the  event  of  the  execution  of 
the  new  lease,  and  that  interest  I  think  in 
point  of  equity  vested  in  the  Lancaster  Bank, 
and  was  sufficient  therefore  to  maintain  a 
lien  upon  the  fixtures,  which  were  a  part  of 
those  premises.  I  think,  therefore,  under  these 
circumstances,  that  the  fixtures  belong  to 
the  Lancaster  Bank,  and  did  not  pass  to  the 
assignees.  This  is  the  nicest  point  that  I  have 
had  to  decide,  and  after  some  consideration 
I  think  that  is  the  true  view  of  the  case. 

I  think,  therefore,  I  have  decided  all 
the  points  that  it  is  necessary  to  decide 
for  the  purpose  of  settling  the  rights  of 
the  parties.  The  estate  of  William  Hinde 
is  entitled  to  the  mortgage  security  for  the 
difference  between  the  30,000/.  and  the 
amount  of  his  capital  at  the  time  of  his  death. 
I  think  that  amounts  to  about  11,0002.  I 
think,  as  I  have  before  stated,  as  between 
the  Lancaster  Bank  and  the  assignees,  that 
the  fixtures  belonged  to  the  Lancaster  Bank. 
I  think  they  were  entitled,  as  of  course,  to 
a  lien  upon  all  the  deeds  that  had  been  de- 
posited with  them,  subject  always  to  this 
mortgage  security,  to  which  the  estate  of 
William  Hinde  is  entitled.  J  think  that  all 
the  rights  of  the  parties  will  be  adjusted, 
having  decided  those  particular  points  ;  and 
therefore  with  that  view,  if  the  parties  can- 
not agree  upon  the  minutes,  I  will  settle  the 
minutes. 


The  minutes  were  spoken  ta  on  the  Sth 
of  May,  and  by  the  decree  m  Thompson 
V.  Derkam,  after  declaring  that  W.  Hinde's 
wDl  ought  to  be  estabUshed,  it  was  de- 
clared, that  the  surviving  partners  and 
executors  of  the  will  of  W.  Hinde  were 
duly  authorized  to  carry  on  the  partner* 
ship  business  of  Hindes  and  Dethams,  and 
for  that  purpose  to  continue  in  the  busi- 
ness 30,000Z.,  part  of  W.  Hinde's  share 
of  the  capital  of  the  concern,  and  that  this 
sum  had  been  so  continued  up  to  the  date 
of  the  fiat,  and  that  the  estate  of  W.  Hinde 
was  entitled  at  his  decease  (subject  to  the 
accounts  therein  directed)  to  a  mortgage  on 
the  freehold  and  leasehold  estates  then  be- 
longing to  the  partnership  of  Hindes  and 
Derhams,  and  to  the  joint  and  several  bonds 
of  the  surviving  partners  for  securing 
1 1,372/.  7s*9  being  the  balance  of  W.  Hinde's 
share  of  the  capitsd  of  the  said  firm,  accord- 
ing to  the  last  annual  stock-taking  on  the 
30th  of  June  1833,  which  preoeded  his 
death,  after  deducting  from  such  capital  the 
said  sum  of  30,000/.,  and  interest  for  the 
said  sum  of  11,372/.  7s.  at  5/.  per  cent  from 
the  30th  of  June  1833.  And  the  Master 
was  to  take  an  account  of  all  sums  paid  by 
the  firm  from  the  30th  of  June  1833,  which 
ought  to  have  been  applied  in  reduction  of 
the  said  mortgage,  and  to  certify  what  re- 
mained due.  And  it  was  declared  that  the 
estate  of  W.  Hinde  was  entitled  to  an  effec- 
tual lien  on  the  freehold  and  leasehold 
estates  of  the  firm  for  such  amount,  in 
priority  to  any  debt  due  from  the  firm  to 
the  Lancaster  Banking  Company,  and  to 
prove  for  the  deficiency,  if  any,  against  the 
estate  of  the  bankrupts. 

By  the  decree  in  Fearenside  v.  Derham^ 
it  was  declared,  that  the  Lancaster  Banking 
Company  was  entitled  to  a  mortgage  for 
28,816/.  5<.  3d.,  with  interest  at  5/.  per 
cent,  from  the  24th  of  December  1839,  and 
for  their  costs,  upon  the  freehold  property 
of  the  firm  of  Hindes  and  Derhams,  and 
upon  the  fixtures,  both  on  the  freehold  and 
also  on  the  leasehold  property,  but  that  such 
mortgage  was  subject  to  the  equitable  mort- 
gage in  favour  of  the  estate  of  W.  Hinde, 
mentioned  in  the  decree  in  Thompson  v. 
Derham;  and  several  other  accounts  and 
inquiries  were  directed  by  the  decrees. 
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WlOBAM,  V.C. 

Match 
May  2 

Witness — Re-examinatlon, 

Defendants  obtained  an  order  for  leave  to 
re-examine  a  witness  before  the  Master  as 
to  new  matters,  the  interrogatories  to  be 
settled  by  the  Master;  the  plaintiffs,  who 
had  examined  the  same  witness  brfore  the 
hearing,  merely  to  prove  the  execution  of  a 
b&nd,  moved  for  liberty  to  cross-examine  the 
witness : — Held,  that  the  plaintiffs  were  «n« 
titled  to  cross-examine  the  witness,  and  that 
the  interrogatories  for  the  cross-examination 
^  need  not  be  settled  by  the  Master ;  and  that, 
as  the  object  of  the  plaintiffs'  proposed  ex- 
amination of  the  witness  was  not  merely  to 
prove  an  exhibit,  they  were  right  in  ap- 
plying to  the  Court  for  leave* 

In  this  case,  {vide  s.  c.  1 2  Law  J.  Rep. 
(n.s.)  Chanc.  241,)  the  defendants  had 
obtained  an  order  for  leave  to  examine  be- 
fore the  Master  as  to  new  matters,  a  witness 
who  had  been  examined  by  them  before  the 
hearing.  The  plaintiffs,  who  had  also  ex- 
amined the  same  witness  before  the  hearing, 
but  merely  to  prove  the  execution  of  a  bond, 
now  applied  for  leave  to  cross-examine  the 
witness  before  the  Master. 

Mr.  RomUly  and  Mr.  Follett,  for  the 
motion. 

Mr.  Walker,  contri^. 

The  facts  and  arguments  appear  fully  in 
His  Honour*s  judgment. 

WiGRAM,  V.C. — This  was  a  creditors' 
suit.  The  plaintiffs  were  creditors  by  bond, 
and  the  defendants  the  personal  representa- 
tives of  the  debtor.  The  plaintiffs  had 
examined  Roscoe,  (the  attesting  witness,) 
to  prove  the  execution  of  the  bond,  and  the 
defendants  had  exhibited  interrogatories  for 
the  examination  of  Roscoe,  and  had  exam- 
ined him  to  prove  that  the  transaction  was 
usurious,  though  no  such  point  was  made 
in  the  cause.  The  usual  decree  was  made 
for  taking  the  accounts,  and  the  evidence 
upon  the  cross-examination  was  entered  in 
the  decree  ;  but  under  what  circumstances 
does  not  appear.  By  the  practice  of  the 
Court,  in  a  creditors'  suit,  the  plaintiff  is 
required  not  only  to  prove  his  debt  at  the 
hearing,  but  also  in  the  Master's  office ;  the 


reasons  for  which  are  explained  in  Owens  v. 
Dickenson  (1).  The  plaintifiis,  before  the 
Master,  carried  in  a  state  of  facts,  resting  tlieir 
case  upon  the  bond,  and  the  evidence  of 
Roscoe  to  prove  its  execution.  The  defen- 
dants carried  in  a  state  of  facts  to  impeach  it 
for  usury,  and  then  applied  to  the  Court  to 
examine  Roscoe  again  before  the  Master; 
upon  which  the  Court  made  an  order,  that 
they  might  be  at  liberty  to  examine  Roscoe 
again,  but  not  to  the  same  matters,  and  the 
Master  was  to  settle  the  interrogatories ;  but 
nothing  was  said  in  that  order  as  to  the 
plaintiffs'  having  liberty  or  not  to  cross- 
examine  Roscoe.  The  plaintiffs  now  ask, 
that  they  may  have  that  liberty ;  and  that 
they  must  have  it,  either  as  of  course, 
or  upon  application  to  the  Court,  cannot  be 
doubted,  upon  the  general  rule,  that  where 
one  party  examines,  the  other  has  a  right 
to  cross-examine;  But,  independently  of 
the  general  rule,  the  plaintiffs  would  have 
that  right,  because,  by  the  terms  of  the 
order,  the  defendants  are  only  to  examine 
Roscoe  as  to  new  matters ;  and  because  this 
is  the  plaintiffs'  first  opportunity  of  exam- 
ining Roscoe  upon  the  question  of  usury, 
which  was  a  point  not  in  issue  in  the  cause. 
For  the  defendants  it  was  argued,  that  this 
right  to  cross-examine  is  either  of  course,  or 
subject  to  the  discretion  of  the  Court ;  and 
that,  if  it  is  of  course,  no  order  can  be  made 
upon  the  plaintiffs'  application,  except  that 
they  pay  the  costs  of  it :  if  it  is  not  of  course, 
then  the  Master  ought  to  settle  the  plain- 
tiffs' interrogatories  as  well  as  the  defen- 
dants'. The  rule  as  settled  by  the  cases  is 
this,  that  a  party  who  has  examined  a  wit- 
ness before  the  hearing,  cannot  examine 
him  again  before  the  Master  without  the 
leave  of  the  Court.  But  these  are  clear 
exceptions  to  the  rule,  ex.  gr.,  that  a  wit» 
ness  examined  before  the  hearing,  merely 
to  prove  exhibits,  may  be  again  examined 
before  the  Master,  to  prove  other  exhibits, 
without  a  special  order — Courtenay  v.  Hos- 
kins  (2).  The  reason  why  the  leave  of  the 
Court  is  required  is,  the  apprehension  that 
the  witness  may  be  tampered  with,  if  he 
should  be  examined  again  after  his  previous 
examination  is  known,  and  the  party  has 
ascertained  in  what  respects  his  previous 

(1)  Cr.  &Ph.48. 

(2)  2  Ru88.  263. 
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testimony  is  insufficient.  The  leave  of  tke 
Court  is  fettered  with  restrictions  necessary 
to  guard  against  that  danger.  In  Smith  v. 
Graham  (3),  it  is  laid  down,  that  if  a  party 
disregards  that  rule,  and  examines  a  witness 
a  second  time  without  leave,  the  Court  will 
for  that  reason  alone  suppress  the  deposi- 
tions, even  though  (he  examination  may  not 
relate  to  the  same  subject  to  which  the  wit* 
ness  was  previously  examined.  Upon  ap- 
plication for  leave,  the  discretion  of  the  Court 
is  appealed  to,  and  the  application  may  be 
refused  altogether-^ofieA  v.  Thoma9{4); 
or  it  may  be  granted  with  restrictimis,  and 
the  Master  be  required  to  settle  the  inter- 
rogatories, as  was  done  in  the  present  case. 
In  Rowley  v.  Adams  (5),  the  Court  directed 
the  re-examinatioB  of  a  witness  to  the  same 
matters  to  be  vivd  wme,  sa3ring,  that  special 
eircumstanees  might  create  an  exception  to 
the  rule — Earie  y.  Fickm  (6),  Birch  v. 
Walker{7), 

I  am  of  opinion,  first,  that  the  plaintifib 
should  have  leave  to  cross-examine  Roscoe, 
and  that  the  intenrogatories  need  not  be  set- 
tied  by  tiie  Master,  and  that  the  plaintiffs  must 
have  that  leave,  because  the  exammation 
by  the  defendants  will  be  as  to  new  matters^ 
and  the  question  of  usury  was  not  in  issue 
in  the  cause.  Secondly,  that  the  plaintiffs 
are  right  in  applying  for  an  order  for  that 
purpose ;  for  they  had  previously  exam- 
ined Roscoe  in  chief,  and  now  propose  to 
examine  him  a  second  time,  and  that,  not 
merely  for  ihd  purpose  of  proving  exhibits  ; 
and  according  to  Bireh  v.  Walker^  I  think 
the  Master  need  not  settie  the  interrogatories. 

One  other  point  was  argued  for  the  defen- 
dants, that  as  the  plaintiffs  would  know  the 
defendants'  interrogatories,  the  rule  of  equal- 
ity required  that  the  defendants  should  know 
the  plaintiffs'  interrogatories.  I  admit  that 
the  position  of  the  parties  is  in  some  degree 
altered ;  but  I  do  not  tiiink  the  argument 
leads  to  tiie  conclusion,  that  I  ought  to 
direct  the  fdaintiffs'  interrogatories  to  be 
settled  by  the  Mastw  for  the  purpose  allud- 


(3)  2  Swanst  264. 

(4)  3  You.  &  Col.  227 ;  8.  o.  8  Law  J.  Rep.  (n.s.) 
£zch.  Kq.  66. 

(5)  I  Mjl  &  K.  £48;  8.0.  2Lbw  J.  B«p.  (n.8.) 
Chanc.  143. 

(6)  1   Ras8.  &  Myl.  552 ;  8.  c.  1  Uw  J.  Rep. 
(N.s.)  Cbano.  178. 

(7)  2Sch.&Lef.518. 


ed  to  ;  in  fact,  the  actual  danger  which  the 
Court  guards  against,  would  be  let  in,  be- 
cause, by  the  defendants'  knowing  what 
questions  were  to  be  asked,  the  witness 
would  have  an  opportunity  of  being  in- 
structed as  to  his  answers  to  those  questions. 
Upon  the  cross-examination  there  is  not 
the  same  danger,  for  the  witness  is  called 
by  the  defendants.  The  plaintiffs  called 
the  witness  before  the  hearing,  merely  to 
prove  the  execution  of  the  bond,  and  the 
defendants  then  examined  him  to  prove 
usury ;  so  that  he  is  the  defendants'  witness. 
There  is,  therelbre,  no  necessity  to  place 
any  check  upon  the  questions  to  be  put  to 
the  witness  lr)r  the  plaintiffs. 


V.C.     \ 
ipril  17.  J 


WASTELL  V.  LESLIE. 


April 

Costs —  Taxation —  Counsel. 

On  taxation  of  a  bill  of  costs  there  is  no 
rule  preventing  the  Master  from  allowing  a 
solicitor  to  employ  three  counsel^  if  the  dr- 
cumstanees  of  the  case  are  of  so  special  a 
nature  as  to  justify  such  a  course  beiny  pur- 
sued. 

This  was  a  petition  praying  tiiat  the  tax- 
ing Master  might  be  directed  to  review  his 
report,  by  which  he  had  disallowed  the  fee 
to  a  second  Queen's  Counsel,  who  had  been 
engaged  in  the  cause  under  tiie  following 
circumstances : — 

Upon  the  administration  of  a  testator's 
estate,  six  different  bills  were  filed,  in  one  of 
which  Miss  Wastell,  then  an  in&nt,  was  plain- 
tiff. Shortiy  before  the  hearing  of  the  causes, 
whidi  came  on  together,  the  junior  counsel, 
Mr.  Bethell,  who  had  framed  the  pleadings 
and  conducted  the  cause  for  Miss  Wastell 
ap  to  tiiat  period,  received  the  appointment 
of  dueen's  counsel,  and  the  solicitor,. con- 
sidering the  continuance  of  his  services 
essential  to  tiie  success  of  the  cause  at  the 
hearing,  and  the  retainer  of  Miss  Wastell 
having  been  given  jointiy  with  other  co- 
plaintiffs,  instructed  Mr.  Wigram  (now 
Vice  Chancellor)  and  a  new  junior  counsel, 
at  the  same  time  giving  a  brief  to  Mr. 
Bethell  as  second  Queen's  counsel. 

Mr.  Bethell,  in  support  of  the  petition, 
said  that  the  course  which  had  been  pursued 
was  in  acc<nrdance  with  the  usual  practice  of 
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the  piofesrion :  it  was  of  importance  to  the 
client  that  the  junior  counsel,  who  had  heen 
engaged  in  preparing  the  pleadings,  should 
be  retained  at  the  hearing.  The  cause  was 
decided  in  favour  of  the  plaintiflT,  but  since 
her  coming  of  age,  she  had  obtained  an  order 
that  her  solicitor's  bill  should  be  taxed  as 
between  solicitor  and  client,  and  the  Master 
had  in  taxation  disallowed  the  fee  to  the 
second  Queen's  counsel.  In  his  report  the 
Master  had  stated  several  pages  of  reasons 
against  the  principle  of  allowing  fees  to  two 
Queen's  counsel,  none  of  which  would  be 
found  to  justify  the  conclusion  he  had  come 
to.  The  only  question  was,  whether  the 
case  involved  circumstances  of  sufficient 
magnitude,  importance,  and  difficulty  to 
warrant  the  solicitor,  in  the  exercise  of  a 
sound  discretion,  to  retain  a  second  Queen's 
covnsel,  and  whether  the  altered  position 
of  the  junior  counsel  did  not  form  such  a 
special  ground  as  would  justify  the  course 
pursued. 

Mr*  Bacon,  contrii,  contended,  that  it  was 
in  strict  conformity  with  the  practice  of  the 
Court  never  to  allow,  on  the  taxation  of  a 
bill  between  solicitor  and  client,  more  than 
two  counsel,  except  under  very  special  cir- 
cumstances. It  was  not  a  question  &s  to  the 
talent  of  the*  counsel  retained,  but  whether 
two  counsel  were  not  quite  equal  to  the 
exigencies  of  the  case. 

The  Vice  Chancellor. — This  case  is 
important,  not  only  as  it  affects  counsel 
practising  in  the  court,  but  as  it  affects 
solicitors  and  clients  at  large.  For  my  part, 
I  do  not  understand  that  there  has  been  any 
such  rule  as  that  only  two  counsel  should  be 
allowed  on  taxation  between  solicitor  and 
client  On  looking  at  the  Orders  of  1828, 
with  the  report  and  explanatory  papers,  it 
will  be  found  that  a  sort  of  floating  intention 
existed  at  one  time  that  only  two  counsel 
should  be  allowed,  but  it  is  remarkable  that 
it  was  never  thought  right  to  make  it  a  rule 
of  court.  After  all  tlmt  was  stated  in  the 
report,  and  proposition,  and  explanatory 
papers,  the  thing  determined  by  the  ddrd 
CMer  of  1828  was,  that  when  two  counsel 
appea^red  for  the  same  party,  and  it  should 
appear  to  the  Master  to  have  been  necessary 
or  proper  for  such  parties  to  retain  two 
counsel  to  appear,  the  costs  occasioned 
thereby  should  be  aUowed,  although  both  of 
New  Series,  XIII — Chanc. 


such  counsel  might  have  been  selected  from 
the  outer  bar,  which  was  anything  but  an 
adoption  of  the  proposition  that  two  counsel 
only  should  be  employed.  There  are  many 
cases  in  which  the  matter  could  not  be 
properly  brought  before  the  Court  without 
the  assistance  of  several  counsel,  and  the 
question  to  determine  is,  whether  the  cir^ 
cumstances  of  the  present  case  were  of  so 
special  a  nature  as  to  justify  the  employment 
of  more  than  two  counsel.  I  think  the  cir- 
cumstances here  were  sufficient  to  warrant 
the  solicitor  in  the  course  he  pursued.  The 
voluminous  reasons  of  the  Master  have  failed 
to  convince  me  of  the  propriety  of  tile  certi- 
ficate, and  therefore  I  shall  simply  refer  it 
back,  to  be  reviewed  in  the  usual  way. 


.} 


In  re  park. 


V.C. 

April  22. 

Will — Revocation —  Guardians—  Trustees 
and  Executors, 

A  testator  gave  the  guardianship  and  tui" 
tion  of  his  children  to  his  wife  and  his  four 
trustees,  and  suitable  sums  were  to  be  applied 
out  of  the  estate  for  their  maintenance.  He 
then,  by  a  codicil,  revoked  the  appointment  of 
three  of  his  *^  trustees  and  executors,"  and 
appointed  two  other  persons  to  act  as  such 
^*  trustees  and  executors:" — Held,  that  this 
revocation  did  not  extend  to  the  guardian* 
ship,  but  that  the  testator's  wife  and  the  four 
persons  named  in  the  will  remained  guar* 
dians  of  his  children. 

James  Park,  tiie  testator  in  this  cause,  by 
his  will,  after  devising  his  property  to  h^ 
trustees  and  executors,  gave  the  guardtaa* 
ship  and  tuition  of  all  his  children  to  his  wife 
and  his  trustees,  G.  S.  Petty,  C.  Kennedy,  G. 
Huddleston,  and  T.  Park,  who  were  to  edu- 
cate them  suitably  to  their  prospects  or 
estates,  and  suitable  sums  were  to  be  applied 
out  of  the  trust  estate  for  their  maintenance 
and  education.  The  testator  appointed  the 
said  four  trustees  executors  of  his  will.  He 
afterwards  made  a  codicU  to  his  will,  in  these 
words :  "  Whereas  I,  the  undersigned  James 
Park,  in  and  by  my  last  will,  bearing  date 
the  13th  of  March  1859,  have  appointed 
G.  S.  Pefty,  C.  Kennedy,  G.  Huddleston, 
and  T.  Park  trustees  and  executors  thereof; 
3B 
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now  I  do  hereby  revoke  such  appointment, 
80  far  as  regards  C.  Kennedy,  G.  Huddle- 
ston,  and  T.  Park,  and  in  lieu  of  them 
have  and  do  hereby  appoint  Greorge  Mason 
and  John  Slater,  their  heirs,  executors,  and 
administrators,  to  act  as  trustees  and  exe- 
cutors of  the  said  will  and  codicil  thereto, 
along  with  the  said  G.  S.  Petty,  as  if  they 
had  originally  been  appointed  trustees  and 
executors  of  my  said  will." 

The  question  which  now  arose  was,  whe- 
ther G«orge  Mason  and  John  Slater,  the 
two  persons  named  as  trustees  and  execu- 
tors by  the  codicil,  were  also  to  act  as  guar- 
dians of  the  testator's  children,  or  whether 
the  testator's  wife  and  the  four  persons 
named  in  the  will  were  to  act  as  such  guar- 
dians. 

Mr.  Walker  and  Mr.  Stinion,  for  the 
plaintiffs,  cited 

Roach  V.  Haines,  8  Ves.  584. 
Ravens  v.  Taylor,  4  Bea.  425. 

Mr.  Bethell  and  Mr.  Bacon,  for  the  de- 
fendant, were  not  heard. 

The  Vice  Chancellor. — By  the  will 
there  is  a  devise  to  four  persons  as  trustees, 
and  then  a  separate  clause,  in  which  the 
testator  appoints  his  wife  and  his  four  trus- 
tees the  guardians  of  his  children:  then 
there  is  a  codicil,  by  which  the  testator  says 
he  has  appointed  four  people  trustees  and 
executors  of  his  will,  and  then  revokes  the 
appointment,  so  far  as  regards  three  of  those 
persons,  and  appoints  two  others  to  act  as 
such  trustees  and  executors.  It  appears  to 
me  that  the  testator,  in  the  codicil,  has  alto- 
gether passed  over  the  guardianship,  and 
has  in  no  way  affected  the  previous  appoint- 
ment :  therefore  the  wife  and  the  four  trus- 
tees and  executors  named  by  the  will  remain 
the  guardians  of  his  children. 


} 


HASSEY  V,  DIVETT. 


M.R. 
April  23. 

Bill  of  Revivor  and  Supplement — Setting 
down  Cause. 

Where  a  bill  of  revivor  and  supplement  has 
been  filed,  and  as  against  some  of  the  defen- 
dants it  is  simply  a  bill  of  revivor  only,  the 
hill  need  be  set  down  for  hearing  only  against 
the  defendants  who  have  been  made  such  in 
respect  of  the  supplemental  matter. 


The  question  was,  whether,  in  the  case 
of  a  bill  of  revivor  and  supplement,  it  was 
necessary  to  set  down  the  cause  for  hearing 
against  all  the  defendants  thereto,  the  biQ, 
as  to  some  of  the  defendants,  being  simply 
one  of  revivor. 

NeUhorpe  r.  Marriott  (!)  was  cited,  as 
an  authority  in  favour  of  the  cause  being  aet 
down  only  against  the  defendants  interested 
in  the  supplemental  matter.  On  the  other 
hand,  8  DanieWs  Ch.  Pr.  232,  was  dted, 
where  it  is  stated,  **  That  in  all  cases  where 
there  is  a  bill  of  revivor  and  supplement, 
the  cause  must  be  set  down  for  hearing 
against  all  the  parties,  although  the  biU  is 
only  a  bill  of  revivor  against  one,  and  an 
order  to  revive  has  been  obtained." 

The  Master  of  the  Rolls  said,  there 
could  be  no  general  rule  laid  down  in  sach 
cases,  and  that  something  new  might  be 
brought  forward  by  way  of  supplement,  that 
connected  itself  with  the  parties,  who  were 
made  parties  by  way  of  revivor. 

An  order  was  made  in  the  present  case, 
to  set  down  the  cause  against  the  defendants 
only,  who  were  made  such  in  respect  of 
supplemental  matter. 

Mr.  Freeling  and  Mr.  Hislop  Clarke,  for 
tiie  plaintiffs  and  defendants  respectively. 


M  R         Tguardians  op  the  poor  of 

A       '^'i^nc^M\     WIM BORNE  AND  CR AN BOUBH 

Apnl23,24.|^^^^^^^^^^^^ 

Amendment  of  Bill — I3th  Order  of  April 
1828,  as  amended  by  Orders  of  2Zrd  of  No- 
vember 1S31.' 

The  words  ^^  after  answer,*'  in  the  13<& 
Order  of  April  1828,  and  of  November 
1 831 ,  have  reference  to  an  original  bill  onk/. 

Where  a  biU  had  been  amended,  and  an 
answer  filed  thereto,  and  six  weeks  time  had 
expired  from  the  time  of  the  answer  to  the  ori- 
ginal  bill  being  considered  sufficient,  hU  six 
weeks  had  not  elapsed  from  the  time  when  ike 
answer  to  the  amended  biU  was  to  be  consi- 
dered  suffi^nent  .—Held,  that  the  Court  ahne 
had  jurisdiction  to  make  an  order  for  leave 
to  rC' amend  the  bill. 

(1)  Rolls,  M.S.  22  Jftnaar/  1842. 
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A  motion  was  made  on  behalf  of  the 
plaintiffs,  for  leave  to  amend  their  bill  in 
aocoidance  with  certain  draft  amendments, 
which  had  been  approved  and  signed  by 
counsel,  on  payment  of  208,  costs  only. 
The  bill  was  filed  early  in  the  year  1843, 
against  the  two  defendants  Masson  and 
Castleman.  The  answer  of  Masson  was  filed 
on  the  1 7th  of  MarcU  1843 ;  and  on  the  22nd 
of  May  following,  exceptions  taken  to  his 
answer  for  insufficiency  were  referred  to  the 
Master,  and  on  the  1st  of  June  allowed; 
a  second  answer  was  filed  by  Masson,  and 
afterwards  found  insufficient  by  the  Master, 
and  on  the  27th  of  July  Masson  put  in  a 
third  answer.  On  the  7th  of  December 
1843  the  bill  was  dismissed  against  Castle- 
man, and  amended  as  against  Masson,  who 
filed  his  answer  thereto  on  the  29th  of 
January  1844.  It  appeared  firom  affidavits 
made  by  the  plaintiffs  and  their  solicitor,  that 
the  draft  of  the  intended  amendments  had 
been  settled  and  signed  by  counsel,  which 
were  material,  and  had  arisen  and  become 
necessary  in  consequence  of  statements  made 
by  Masson  in  his  answer  to  the  amended 
biU.  That  answer  became  sufficient  on  the 
25  th  of  March  last,  so  that  the  six  weeks 
time  to  amend  had  not  expired. 

Mr.  G.  Turner  and  Mr.  Lewin^  in  sup- 
port of  the  motion,  contended,  that  as  the 
common  order  to  amend  had  been  obtained, 
it  was  necessary,  on  this  occasion,  to  obtain 
a  special  order  to  amend  from  the  Court, 
under  the  13th  Order  of  April  1828,  as 
amended  on  the  23rd  of  November  1831  (1), 
and  that  the  words  "  after  an  answer''  haid 
in  several  cases  been  determined  to  mean 
"  after  answer  to  the  original  bill,"  and  not 
"to  the  amended  bill." 

HaddeUea  v.  Nevile^  4  Beav.  28 ;  s.  c. 

10  Law  J.  Rep.  (n.s.)  Chanc.  233. 
Bertolacci  v.  Johnstone^  2  Hare,  632  ; 

s.c.  ante,  99. 

In  Wharton  v.  Swann  (2),  Lord  Lyndhurst 
was  of  opinion,  that  the  words  "  after  an- 
swer" applied  to  the  amended  bill,  but  that 
opinion  was  not  followed  by  Lord  Cottenham 
in  the  subsequent  case  of  The  Attorney 
General  v.  Nethercoat  (3),  nor  in  the  case 

(1)  Ord.Can.8;  1  Law  J.  Rep.  (n.s.)  Cbanc.  1. 

(2)  2  Myl.  &  K.  862. 

(3)  2  MyL  8t  Cr.  604 ;  s.  c.  7  Law  J.  Rep.  (n.s.) 
Chanc.  75, 


of  Davie  v.  Prout  (4)  ;  and  in  Matchitt  v. 
Palmer  (5),  the  Vice  Chancellor  of  England 
assumed  the  practice  to  be  as  stated  in  The 
Attorney  General  v.  Nethercoat, 

Mr,  WiUeockf  contra,  relied  on  the  cases  of 
Wharton  T.  Swann  axkd  Wilson  y,  Wil8on{6\ 
and  contended,  that  the  words  in  question 
applied  as  well  to  an  amended  as  an  original 
bill,  and  therefore  the  Master  had  jurisdiction 
in  the  present  case,  and  that  in  HaddeUea  v. 
Nettle  the  answers  of  several  defendants  by 
amendment  had  not  been  filed,  which  dis- 
tinguished that  case  from  the  present. 

On  the  following  day,  the  24th  of  April, 
the  Master  of  the  Rolls  expressed  his 
opinion,  that  the  words  *'  after  answer"  con- 
tained in  the  13th  Order,  had  reference  only 
to  original  bills ;  and  added,  that  if  the  cases 
of  The  Attorney  General  v.  Nethercoat^ 
and  Bertolacci  v.  c/bAfu/one  had  been  brought 
to  the  attention  of  the  Vice  Chancellor  of 
England,  when  the  case  of  Wilson  v.  Wil- 
son  (7)  was  discussed,  he  would  very  pro- 
bably have  not  arrived  at  the  conclusion 
which  he  was  stated  to  have  come  to  in  that 
case. 


.} 


EDWARDS  V,  JONES. 


v.c 

May  2, 

Orders — iSrd  Order  of  1841— Proo/  of 
Exhibits — Production  of  Documents. 

Upon  a  motion  for  production  of  docu" 
ments,  for  payment  of  money  into  court,  and 
for  a  receiver,  a  plaintiff  cannot  be  allowed 
to  prove  an  exhibit  by  affidavit  under  the 
4Srd  Order  o/  1841,  or  to  make  his  ease 
better  than  he  finds  it  upon  the  bill  and 
answer. 

Where  a  party  sues  as  representing  one 
of  the  next-of-kin  of  an  intestate]  and  his 
title  is  not  admitted  by  the  defendant,  the 
plaintiff  is  not  entitled  to  production  of  docu- 
ments admitted  by  the  defendant  to  be  in  his 
possession,  merely  because  they  relate  to  the 
intestate*s  estate. 


(4)  5  Beay.  375;  s.  c.  12  Law  J.  Rep.  (n.s.) 
Chano.  10. 

(5)  10  Sim.  2H. 

(6)  Since  reported,  ante,  p.  278. 

(7)  On  referring  to  this  case,  ante,  p.  278,  it  will 
be  seen  that  his  Honour's  attention  was  called  to 
the  case  of  Bertolacci  v.  Johnstone. 
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This  was  a  motion  for  the  production  of  cer-> 
tain  documents  mentioned  in  the  schedule  to 
the  defendants'  answer,  and  for  payment  into 
court  of  492.  5s.  4d,,  and  for  the  appoint- 
ment of  a  receiver.  The  hill  was  filed  by 
G.  Edwards  and  Margaret  his  wife,  as  the 
personal  representatives  of  a  person  named 
Howell  Powell,  claiming  to  be  entitled  to 
part  of  the  personal  estate  of  one  John 
Owen,  who  died  intestate  in  the  month  of 
June  1835,  leaving  his  nephew  Howell 
Powell  and  his  niece  Ellen  Jones,  wife  of 
the  defendant,  his  only  next-of-kin. 

The  bill  alleged  that  Howell  Powell  was 
alive  at  the  death  of  John  Owen,  and  was 
resident  at  that  time  in  New  York,  where  he 
afterwards  died,  and  letters  of  administration 
were  taken  out  to  him  by  the  plaintiff  Marga- 
ret Jones ;  that  on  the  decease  of  the  intestate 
John  Owen,  letters  of  administration  to  his 
estate  were  granted  to  Ellen  Jones  alone, 
who  with  her  husband  possessed  themselves 
of  the  estate  of  the  intestate;  and  that 
Howell  Powell  had  never  received  his  por- 
tion of  such  estate.  The  bill  prayed  an 
account  of  the  personal  estate  of  John 
Owen.  The  defendants,  by  their  answer, 
admitted  that  if  the  said  Howell  Powell  was 
living  at  the  death  of  John  Owen,  then  both 
Ellen  Jones  and  Howell  Powell  would  have 
been  the  sole  next-of-kin  of  John  Owen ; 
but  they  were  unable  to  set  forth  whether 
Howell  Powell  was  or  was  not  living  at 
that  time  ;  that  if  Howell  Powell  was  not 
alive  at  the  death  of  John  Owen,  then  Ellen 
Jones  was  his  sole  next-of-kin.  The  de- 
fendants admitted  that  they  had  in  their 
possession  the  sum  of  49/.  5^.  4d,  belonging 
to  the  estate  of  John  Owen,  and  that  they 
had  the  documents  mentioned  in  the  sche- 
dule relating  to  the  estate  of  the  intestate ; 
but  they  submitted,  that  unless  it  could  be 
shewn  that  Howell  Powell  was  alive  at  the 
death  of  the  intestate,  and  was  entitled  to  a 
part  of  the  estate  as  next-of-kin,  the  plaintiffs 
had  no  right  to  the  inspection  of  such  docu- 
ments. The  plaintiffs,  by  an  amended  bill, 
set  forth  a  letter,  written  by  their  solicitor, 
Mr.  Roberts,  to  the  defendants,  demanding 
an  account  of  the  intestate's  estate,  and  set 
forth  also  the  answer  to  such  letter,  in  which 
the  defendant.  Pierce  Jones,  was  said  to 
have  shewn  that  he  was  aware  of  Howell 
Powell  being  alive  at  the  death  of  John 
Owen.      An   answer  was  put  in  to  the 


amended  bill,  in  which  the  defendants 
stated  that  they  could  not  set  forth  whether 
such  letter  was  ever  written  by  Mr.  Roberts 
to  the  defendant  Pierce  Jones,  and  they 
had  no  recollection  of  any  letter  being 
written,  in  answer  to  that,  containing  any 
such  adcnowledgment  as  the  plaintiffs  al- 
leged: the  defendants,  however,  said  that 
although  they  had  not  either  of  them  any 
recollection  of  any  such  letter  having  been 
written,  such  a  letter  might  have  been 
written  by  some  person  in  the  habit  of 
being  about  the  defendants,  and  the  defen- 
dants denied  ever  having  had  any  belief 
that  Howell  Powell  had  survived  John 
Owen. 

Mr.  BetheU  and  Mr.  Renshaw  appeared 
in  support  of  the  motion,  and  produced  an 
affidavit  by  Mr.  Roberts,  to  prove  that  a 
letter  to  the  purport  and  effect  stated  in  the 
amended  bill  had  been  sent  to  the  defendant 
Pierce  Jones. 

Mr.  Stuart  and  Mr*  Craig  objected  to 
the  affidavit  being  used  to  prove  an  exhibit. 
Mr,  BetheU  and  Mr.  Renshaw  submitted 
that  they  could  read  the  affidavit  under  the 
4drd  Order  of  1 841  (1),  which  direcU,  *<  that 
in  cases  in  which  any  exhibit  may,  by  the 
present  practice  of  the  court,  be  proved  vivd 
voce  at  the  hearing  of  a  cause,  the  same  may 
be  proved  by  the  affidavit  of  the  witness 
who  would  be  competent  to  prove  the  same 
vivd  voce  at  the  hearing. ' '  This  letter,  which 
was  intended  to  be  proved,  would  clearly 
shew  whether  Howell  Powell  was  alive  at 
the  death  of  John  Owen,  and  the  letters  of 
administration  to  Howell  Powell  would 
prove  when  he  died. 

The  Vice  Chancellor.^-I  do  not  ad- 
mit that  administration  proves  the  death  of 
persons.     The  question  is,  whether,  under 
the  43rd  Order,  you  can  prove  an  exhibit 
at  the  hearing. 
Cases  cited— 
Jefferys  v.  Smith,  1  Jac.  &  Walk.  298. 
Hodgson  v.  Dean,  2  Sim.  &  Stu.  221 ; 
s.c.  3  Law  J.  Rep.  Chanc.  95. 
This  case  was  argued  partly  in  December 
last. 

The  Vice  Chancellor.  —  I  will  tell 
you  what  my  opinion  of  this  question  is. 
I  had  a  very  -clear  idea  about  it,  during 
the  discussion,   and  if  it  had  terminated 

(1)  Ord.Can.177;  10UwJ.Rep.(N.8.)Chanc. 
414. 
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the  day  it  was  first  heard,  I  should  have 
expressed  what  I  now  do,  which  is,  that 
such  a  mode  of  proceeding  is  not  autho- 
rized hy  the  practice  of  the  Court.  A  hUl 
is  filed  by  persons  claiming  under  Howell 
Powell,  who,  they  say,  was  next-of-kin 
to  the  intestate,  John  Owen.  An  answer 
is  put  in,  in  which  the  title  of  the  plain- 
tifl&  is  not  admitted,  but  there  is  some 
sort  of  admission  by  the  answer  to  the 
amended  bill,  which  leaves  it  uncertain 
whether  a  particular  document  was  written, 
and,  if  written,  whether  it  was  under  such 
circumstances  as  to  bind  the  defendants.  It 
is  not  the  idiom  of  the  English  language, 
that  the  expression  "  some  person  in  the 
habit  of  being  about  these  defendants," 
should  mean  a  person  authorized  by  the 
defendants.  I  think,  on  a  motion  like  this, 
where  it  is  not  an  application  for  an  injunc- 
tion, or  respecting  waste,  the  plaintiffs  cannot 
make  their  title  better  than  they  find  it  on  the 
answer. — His  Honour,  therefore,  refused  to 
allow  ihe  affidavit  to  be  read,  and  thought 
that  no  case  had  been  made  for  requiring 
the  money  to  be  paid  into  court,  or  for  the 
appointment  of  a  receiver,  but  said  he  would 
hear  counsel  further  upon  the  subject  of  the 
production  of  documents.  He  wished,  how- 
ever, to  know,  whether  the  answer  referred 
to  these  documents  in  the  manner  spoken 
of  in  Hardman  v.  Ellame8(2). 

Mr.  Bethell  said,  the  principle  of  that 
case  was,  that  whenever  a  defendant  sub- 
mitted to  answer,  and  stated  that  he  had 
in  his  possession  documents  which  related 


(2)  2  M7I.  &  K.  782 ;  8.  c.  3  Law  J.  Rep.  (n.8.) 
Chane.  74. 


to  the  matters  in  the  bill,  he  by  that  ad- 
mitted that  he  had  documents,  without  the 
production  of  which  the  plaintiff  had  not  a 
fiill  discovery.  The  right  of  the  plaintiff  to 
see  the  documents  was  quite  independent 
of  any  interest  in  them — li  a  plaintiff  filed 
a  bill,  he  had  a  right  to  a  fuU  discovery ; 
the  documents  formed  part  of  the  disco very» 
and,  therefore,  if  the  defendant  admitted,  as 
he  did  here,  that  the  documents  in  his  pos- 
session related  to  the  matters  in  the  bill,  he 
thereby  admitted  that  the  plaintiff  had  a 
right  to  see  them. 

Tayler  v.  Drayton,  2  Sim.  &  Stu.  309. 

SffUth  V.  the  Duke  of  Beaufort,  1  Haie, 
507  ;  s.c.  ante,  p.  38. 

Wigram  on  Discovery,  p.  210. 

The  Vice  Chancellor  (without  hearing 
the  opposite  side). — It  is  marvellous  to  me 
that  there  should  be  such  different  views 
taken  upon  this  subject.  It  really  does  seem 
to  me,  that  in  a  case  where  a  party  sues  as 
representing  one  of  the  next-of-kin,  and 
the  title  is  not  admitted,  the  party  suing 
is  not  entitled  to  production  of  documents 
which  the  defendant  only  admits  to  be  in 
his  possession,  and  to  relate  to  the  matters 
in  the  bill.  This  is  not  the  same  case  as 
Hardman  v.  EUames :  there  the  documents 
were  referred  to,  to  substantiate  the  state- 
ments in  the  answer.  As  to  the  passage 
referred  to  in  Vice  Chancellor  Wigram's 
book,  that  takes  for  granted  that  the  party 
has  a  title.  If  that  is  not  so,  then  it  appears 
to  me  wrong.  I  think  now  as  I  thought 
at  first,  that  the  motion  must  be  refused ; 
and  I  may  say,  that  I  should  have  given 
the  same  opinion  for  the  last  thirty  years. 
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ORDER    IN    LUNACY, 

Monday f  April  15,  1844, 


Whereas  it  is  important  to  enforce  the  passing  of  the  Accounts  of  the  Committees  and  Heceivers 
of  Lunatics'  Estates,  and  the  Payment  of  the  Balances  due  thereon  :  and  whereas  the  Estates  of 
Lunatics  ma^  be  placed  in  jeopardy,  by  reason  of  the  Sureties  for  the  Committees  and  Receivers 
dyingi  or  bemg  declared  Banlurupt  or  Insolvent : — 

It  is  Ordered,  That  the  Commissioners  in  Lunacy  shall  jointly,  or  severally,  from  time  to  time, 
fix  the  times  within  which  all  Committees  and  Receivers  in  the  matters  in  their  Offices,  shall 
Annually,  or  at  such  longer  or  shorter  periods  as  may  to  such  Commissioners  or  Commissioner  seem 
proper,  procure  their  Accounts  to  he  delivered  into  the  Commissioners'  Office ;  and  that  all  Com- 
mittees and  Receivers  shall,  after  their  Accounts  shall  have  been  delivered  into  the  Commissioners' 
Office  as  aforesaid,  procure  them  to  be  proceeded  on,  examined,  and  settled,  at  or  within  such  times 
as  the  Commissionera  may  jointly,  or  severally,  from  time  to  time  direct;  and  that  the  Commis- 
sioners shall  jointly,  or  severallv,  also  fix  the  tuies  within  which  such  Committees  and  Receivers 
shall  pay  the  Balances  which  shall  appear  .due  on  passing. such  Accounts,  or  such  parts  thereof  as 
the  Commissioners  jointly,  or  severally,  shall  certify  to  be  proper  to  be  paid  by  such  Committees 
and  Receivers ;  and  also,  when  it  shall  to  such  Commissioners  or  Commissioner  seem  proper,  the 
times  within  which  such  Committees  and  Receivers  shall  cause  to  be  laid  out  such  Balances,  and 
any  sum  of  Dividends  or  Cash  at  the  Bank,  to  which  the  Lunatics  respectively  may  be  then  entitled. 

And  it  is  hereby  fiirther  Ordered,  with  respect  to  such  Committees  and  Receivers  as  shall  make 
default  in  any  of  the  matters  aforesaid,  that  the  Commissioners  shall  jointly,  or  severally,  from  time 
to  time,  if  good  cause  be  not  shewn  to  such  Commissioners  or  Commissioner  to  the  contraiy,  not 
only  disallow  the  salaries  (if  any)  claimed  by  such  Committees  or  Receivers,  or  their  representatives, 
but  also  charge  them  with  interest,  after  the  rate  of  Five  Pounds  per  cent,  per  annum  upon  any 
Balances,  Dividends,  or  Cash,  during  the  time  the  same  respectively  shall  appear  to  have  impraperiy 
remained  in  hand  or  uninvested,  as  the  case  may  be. 

And  it  is  hereby  further  Ordered,  That  every  Committee  and  Receiver  in  any  matter  in  Lunacy, 
shall  on  each  occasion  of  passing  his  Accounts,  or  at  sueh  other  times  as  the  CommissimieTS  may 
jointiy  or  severally  appoint  in  that  behalf  satisfy  the  Commissioners  or  Commissioner,  by  Affidavit 
or  otherwise,  that  the  Sureties  of  such  Committee  or  Receiver  are  living,  and  have  not  been  declared 
Bankrupt  or  Insolvent;  and  if  it  shall  appear  to  the  Commissioners  or  Comnussioner,  tbat  any 
Surety  of  such  Committee  or  Receiver  is  not  living,  or  has  been  declared  Bankrupt  or  Insolvent 
then  that  such  Commissioners  shall  jointly,  or  severally,  fix  the  time  within  which  such  Committee 
or  Receiver  shall  enter  into  fresh  security  as  Committee  or  Receiver  of  the  Estate  of  such  Lunatic; 
and  that  in  default  of  his  doing  so,  the  Commissioners  shall  jointiy  or  severally,  (without  Special 
Order,)  inquire  and  report  who  is  or  are  the  most  fit  and  proper  person  or  persons,  to  be  appointed 
Committee  or  Committees,  or  Receiver,  of  the  estate  of  such  Lunatic,  in  the  place  of  such  Committee 
or  Receiver  so  making  default. 

And  it  is  hereby  further  Ordered,  That  in  case  any  Committee  or  Receiver  shall  at  any  tin» 
make  default  in  any  of  the  matters  aforesaid,  the  Commissioners  or  Commissioner,  when  it  shall  to 
them  or  him  seem  proper,  shall  certify  the  same  accordingly. 

And  it  is  hereby  Ordered,  That  this  Order  be  entered  with  the  Secretary  of  Lunatics,  and  that  a 
Copy  of  it  be  fixed  up  in  the  Office  of  the  Secretary  of  Lunatics  and  Commissioners  in  Lunacy. 

LYNDHURST,  C. 


ORDER 

Issued  by  the  LORD  CHANCELLOR,  Monday,  April  15,  1844. 


The  Right  Honourable  JoHir  Singleton,  Lord  Ltndhubst,  Lord  High  Chancellor  of  Great 
Britain,  by  and  with  the  advice  and  assistance  of  the  Right  Honourable  Henbt,  Lord  Lanqdale, 
Master  of  the  Rolls,  the  Right  Honourable  Sir  Lancelot  Siiadwell,  Vice  Chancellor  of  England, 
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the  Right  Honourable  the  Vice  Chancellor  Sir  Jahbs  Lewis  Knioht  Bruce,  and  the  Right  Hon- 
ourable the  Vice  Chancellor  Sir  Jambs  Wiqbam,  doth  hereby,  in  pursuance  of  an  Act  of  Parliament 
passed  in  the  fifth  and  sixth  years  of  the  reign  of  her  present  Majesty,  intituled,  "An  Act  for  Abol- 
uhine  certain  Offices  in  the  High  Court  of  Chancery  m  Endand,"  and  in  pursuance  and  execution 
of  all  other  powers  enabling  him  in  that  behalf,  Order  and  direct  in  manner  following,  that  is  to 
say : 

I.— That  the  Examiners  of  the  High  Court  of  Chancery  shall,  in  lieu  and  instead  of  the  fee  of 
fourteen  pence  per  folio,  receivable  by  them  for  all  Office  Copies  of  Interrogatories,  Depositions,  or 
other  Documents,  receive  and  take  for  all  such  Office  Copies  bespoke  after  the  sixteenth  day  of 
April  instant,  a  fee  of  eishtpence,  and  no  more. 

II.— That  this  Order  be  entered  with  the  Registrar  of  the  High  Court  of  Chancery. 

(Signed)    LYNDHURST,  C. 
LANGDALE,  M.R. 
LANCELOT  SHADWELL,  V.  C.  E. 
J.  L.  KNIGHT  BRUCE,  V.  C. 
JAMES  WIGRAM,  V.C. 


ORDER 

Issued  b}f  the  LORD  CHANCELLOR,  Friday,  June  21,  1844. 


The  Right  Honourable  John  SiNQLETOir,  Lord  Ltndhubst,  Lord  High  Chancellor  of  Great 
Britain,  by  and  with  the  advice  and  consent  of  the  Bight  Honourable  Henrt,  Lobd  Lakodalb, 
Master  of  the  Rolls,  the  Right  Honourable  Sir  Lancelot  Shabwell,  Vice  Chancellor  of  England, 
the  Right  Honourable  the  Vice  Chancellor  Sir  Jahes  Lewis  Knioht  Bbuoe,  and  the  Right  Hon- 
ourable &e  Vice  Chancellor  Sir  James  WiasAH,  doth  hereby,  in  pursuance  of  an  Act  of  Parliament 
paned  in  the  fifth  and  sixth  years  of  the  reign  of  her  present  Majesty,  intituled,  "  An  Act  for  Abol- 
ishinff  certain  Offices  of  the  High  Court  of  Chancery  m  England,"  and  in  pursuance  and  execution 
of  all  other  powers  enabling  him  in  that  behalf.  Order  ana  direct  in  manner  following,  that  is  to 
■ay:— 

I. — ^That,  for  all  Office  Copies  bespoke  after  the  twenty-second  day  of  June  instant,  the  Clerks  of 
Recofrds  and  Writs,  and  their  Clerks,  shaU,  in  lieu  and  instead  of  the  fee  of  eightpence  per  folio, 
receivable  by  them  under  the  Order  of  Court,  dated  the  twenty-aecond  day  of  March  last,  receive 
and  take  the  fee  of  sixpence  ner  folio,  and  no  more. 

II. — ^That  for  all  Office  Copies  bespoke  after  the  twenty-aecond  day  of  June  instant,  the  Ex- 
aminers of  the  High  Court  of  Chancery  and  their  Clerks,  shall,  in  lieu  of  the  fee  of  eightpence  per 
folio,  receivable  by  them  under  the  Order  of  Court,  dated  the  fifteenth  day  of  April  last,  receive 
and  take  the  fee  of  sixpence  per  folio,  and  no  more. 

III. — ^That  this  Order  be  entered  with  the  Registrar  of  the  High  Court  of  Chancery. 

(Signed)        LYNDHURST,  C. 
LANGDALE,  M.R. 
LANCELOT  SHADWELL,  V.  C.  E. 
J.  L.  KNIGHT  BRUCE,  V.  C. 
JAMES  WIGRAM,  V.  C. 


END  OF  EASTER  TERM,  1844. 
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TRINITY  TERM,  7  VICTORLE. 


} 


JAMES  9«  SMITH. 


v.c. 

July  6. 

Legacy — Nephews  and  Great  Nephews, 

A  testatrix  beqeathed  a  legacy  to  her  niece 
Maryy  daughter  of  her  nephew  Thomas,  and 
to  Anthony  and  Mary  y  son  and  daughter  of  her 
late  nieee  Mary,  another  legacy.  She  then 
designated  as  nieces  the  ckOdren  of  other 
nieces,  and  afterwards  expressly  called  them 
the  children  of  her  nieces.  The  residuary 
estate  was  bequeathed  to  all  and  every  her 
nephews  and  nieces  respectively: — Held, 
that  the  testatrix  had  shewn  what  construe^ 
Hon  she  put  upon  the  words  nephews  and 
nieces,  which  comprehended  children  of  ne^ 
phews  and  nieces,  but  did  not  extend  to  the 
third  degree. 

The  question  in  this  case  was,  whether 
grand-nephews  could  take  under  a  bequest 
to  nephews,  upon  the  construction  of  the 
whole  will. 

The  testatrix,  Mary  Kranen,  by  her  will, 
dated  the  22nd  of  March  1788,  bequeathed, 
among  other  things,  as  follows:  ''to  my 
niece  Mary  Malters,  daughter  of  my  nephew 
Thomas  Malters,  SOL  ;  to  Anthony  Lock 
and  Mary  Lock,  son  and  daughter  of  my 
late  niece  Mary  Lock,  deceased,  SOL  each." 
'*  I  give  to  my  said  niece  Mary  Malters  one 
pair  of  silver  salt-cellars,  and  to  my  said 
niece  Mary  Lock  one  pair  of  silver  salt- 
cellars."    Then  came  other  specific  bequests 


/'to  children  of  nephews  and  nieces,  in  which 
those  children  were  not  called  nephews  and 
nieces.  The  residuary  estate  was  becpieathed 
to  all  and  every  the  testatrix's  nephews  and 
nieces  respectively.  Under  this  bequest 
nephews  and  nieces  in  the  second  degree,  and 
also  nephews  and  nieces  in  the  third  degree, 
daimed  to  participate  in  the  residuary  estate. 

Mr.  BetheU  and  Mr.  De  Gex,  for  the 
plaintiff,  a  nephew  in  the  first  degiee. 

Mr.  Freeling,  for  a  defendant  in  the  same 
interest. 

Mr.  Koe,  Mr.  ShadweU,  and.  Sir  Waim 
RiddeUf  for  a  nephew  in  the  second  degree. 

Mr.  Lowndes  and  Mr.  Mylne,  fornephews 
in  the  third  degree. 

The  following  cases  were  cited : — 

Falkner  v.  Butler,  Amb.  514. 
Hussey  v.  Lady  Dillon,  Ibid.  eOS. 
SheUey  v.  Bryer,  Jac.  207. 
Fraser  v.  Pigott,  You.  354. 
Bagley  v.  Mollard,  1  Russ.  &  Myl.  5Sl ; 
8.  c.  8  Law  J.  Rep.  Chanc.  145. 

The  Vice  Chancellor  thought  the  tes- 
tatrix had,  in  three  instances,  shewn  what 
construction  she  put  upon  the  words  nephews 
and  nieces,  and  that  that  term  ought  to  he 
held  to  comprehend  the  children  of  nephews 
and  nieces ;  but  he  saw  no  ground  for  ex- 
tending the  construction  any  farther. 
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BAYNES  V,  PREVOST. 


v.c. 

J^e  4. 

Legacy — Vesting  of  Shares, 

A  testator  gave  the  interest  of  money  in 
the  funds  to  his  wife  during  her  life,  after 
which  his  daughter  Maria,  if  unmarried^ 
was  to  receive  the  same  until  her  death  or 
marriage,  when  the  principal  was  to  be  di^ 
vided  between  his  eight  sons  and  daughters, 
including  his  daughter  Maria,  or  amongst 
such  of  them  as  should  be  living  at  the  death 
of  Maria,  The  testator  also  gave  the  chiU 
dren  power  to  take  possession  of  their  re- 
spective  shares,  upon  giving  security  for  the 
payment  of  interest  to  the  widow  for  her 
life,  Maria  married  during  the  testator*! 
Ufe,  and  died  t^Fter  the  widow.  One  son, 
Charles,  died  after  the  testator,  but  before 
the  widow : — Held,  that  the  representatives 
of  Charles  were  entitled  to  one-eighth  part 
of  the  property, 

Alexander  Baynes,  by  his  will,  dated  the 
15th  of  June  1803,  after  directiDg  all  his 
debts,  &c.  to  be  paid,  gave  and  bequeathed 
to  hiB  wife  Margaret  the  interest  on  all 
monies  he  might  have  in  the  public  funds 
for  her  life  ;  but  no  part  of  the  said  monies 
to  be  sold  out,  or  the  principal  in  any  way 
diminished,  unless  wiUi  the  consent  of  his 
executors.    The  testator  then  directed,  that 
if  his  dau^ter  Maria  Baynes  should  not  be 
mankd  at  her  mother's  death,  the  interest 
of  the  monies  in  the  public  funds  should 
revert  to  and  be  enjoyed  by  her,  and  that 
she  should  continue  to  receive  the  same, 
undiminished,  until  the  time  of  her  death 
or  marriage,  when  the  whole  of  such  money 
as  might  be  then  in  the  public  funds  be- 
longing to  the  testator  should  be  equally 
divided  among  his  sons  Edward,  Charles, 
Henry,  O'Hara,  and  George,  and  his  daugh- 
ters  Jane,  Maria,  and  Harriet,  or  among 
such  of  them  as  might  be  living  at  the  mar- 
riage or  death  of  their  sister  Maria  Baynes. 
The  testator  further  declared  his  will  to  be, 
that  should  his  children  wish  to  take  pos- 
session of  their  shares  of  the  monies  in  the 
funds  which  would  ultimately  be  divided 
among  them,  and  if  his  executors  saw  no 
just  and  reasonable  cause  to  the  contrary, 
the  same  might  be  sold  out  and  divided  in 
equal  shares  amongst  them  ;  but  that  they 
should   assign  a  good   and   sufficient  se« 
New  Series,  XIII.— Chanc. 


curtty  for  the  due  payment  of  legal  interest 
for  the  whole  sum  they  might  jointly  receive, 
to  his  wife,  Margaret  Baynes,  so  long  as 
she  should  live  single. 

The  testator's  daughter,  Maria  Baynes, 
married  during  the  life  of  the  testator.  Af 
the  testator's  death,  which  took  place  in 
1804,  his  wife  and  children  were  all  alive. 
Charles  Baynes  died  in  1818,  during  the 
life  of  Margaret,  the  testator's  widow,  who 
afterwards  died  in  1838.  The  representa- 
tives of  Charles  Baynes  now  claimed  to  be 
entitled  to  one-eighth  part  of  the  testator's 
money  in  the  funds. 

Mr.  Stuart  and  Mr.  Heathfield,  for  tlie 
representatives  of  Charles  Baynes,  con- 
tended that  the  children  of  the  testator  took 
vested  interests ;  that,  on  the  death  or  mar- 
riage of  Maria  Baynes,  the  whole  of  the 
money  became  equally  divisible  between 
the  testator's  children.  The  testator  actually 
directed  that  any  of  the  children  should 
have  the  capital  of  their  shares,  provided 
they  secured  the  interest  to  the  widow  for 
life ;  this  clearly  pointed  out  the  testator's 
meaning.  There  was  no  ground  for  saying 
that  the  shares  did  not  vest  till  the  period 
of  distribution. 

Archery,  Jegon,  8  Sim.  446 ;  s.  c.  6  Law 

J.  Rep.  (n.s.)  Chanc.  340, 
WiUing  v,  Baine,  3  P.Wms.  113. 

Mr,  BetheU  and  Mr,  Hall,  for  Sir  George 
Prevost,  a  trustee  under  the  testator's  will, 
said,  this  was  an  attempt  to  recover  the 
funds  from  the  trustee,  who  had  bond  fide 
divided  them  amongst  the  persons  whom  he 
had  been  advised  were  entitled  thereto, 
being  the  children  living  at  the  death  of  the 
widow.  The  first  object  to  be  attained  was 
to  see  the  general  intention  of  the  testator, 
and  then  to  ascertain  that  such  intention 
harmonized  with  the  particular  expressions 
made  use  of.  The  general  intention  was 
founded  upon  the  idea  that  the  widow  would 
die  before  the  daughter  Maria,  and  then,  if 
Maria  should  be  single  at  the  death  of  the 
widow,  she  was  to  have  the  interest  for  life. 
He  contemplated  afterwards,  that  those 
children  should  take  who  were  living  at  the 
death  or  marriage  of  Maria.  Under  the 
expressions  used,  the  parties  who  had  to 
administer  the  estate  considered  that  the 
testator  only  intended  those  children  to  take 
who  were  alive  at  the  period  of  distribution. 
3C 
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DanieU  v.  DanieU,  6  Ves.  297. 
Pope  V.  JVhitcombe,  3  Russ.  124;  s.c. 
6  Law  J.  Rep.  Chanc.  53. 

Mr.  Andersan  and  Mr,  RandeU  appeared 
for  the  other  parties  in  this  suit. 

The  Vice  Chancellor,  without  hearing 
the  reply. — It  appears  to  me  this  is  a 
very  clear  case.  I  must  observe,  that  what 
Sir  William  Grant  has  said,  in  the  case 
of  Newton  v.  AyscoughiX),  appears  to  be 
as  applicable  to  this  case  as  that.  He 
says,  "  To  what  period  survivorship  is  to 
relate,  depends  not  upon  any  technical 
words,  but  on  the  apparent  intention  of 
the  testator,  collected  either  from  the  par- 
ticular disposition  or  the  general  context 
erf  the  will."  What  is  sought  by  those  op- 
posing the  plaintiff  is,  to  give  a  different 
meaning  to  the  contingency  on  which  the 
testator  has  determined  those  who  are  to 
take.  The  testator  has  considered  whether 
his  daughter  would  be  married  or  not,  and 
he  makes  provision  for  her  not  beingmarried. 
Then  he  contemplates  her  death,  and  he 
says,  his  daughter  shall  receive  the  interest 
of  the  monies,  if  she  should  not  be  married 
at  her  mother's  death  ;  and  she  is  to  con- 
tinue to  receive  the  sanvs  until  the  time  of 
her  death  or  marriage,  when  the  whole  of 
the  money  shall  be  equally  divided  between 
his  sons  and  daughters,  amongst  whom  he 
names  his  daughter  Maria«  There  must  be 
a  passive  understanding  that  the  words  '*  on 
the  death  or  marriage"  must  be  taken  to 
mean  whichever  shall  first  happen.  If 
Maria  married,  there  is  clearly  a  gift  of  a 
share  to  her,  because  she  would  be  one  of 
the  children  living  at  her  marriage.  I  think 
that  any  other  construction  must  be  void 
for  uncertainty.  It  is  plain,  if  you  say 
marriage  or  death,  that  she  could  take  a 
share  on  marriage,  but  not  on  death.  It  is 
clear  to  my  mind  that  a  dead  man  cannot 
be  said  to  be  living  at  the  time  of  his  death. 
It  is  quite  plain  there  is  no  other  way  of 
giving  effect  to  the  intention*  It  appears 
to  me  that  the  expression,  *'  when  it  is  my 
will  that  the  money  shall  be  divided,"  is  a 
description  of  the  time  when  the  second 
period  shall  take  place.  "  Death  or  mar- 
riage" was  to  point  out  one  time ;  but  it 

(1)  19  Vet.  533,  535. 


was  contingent,  which  should  first  happen. 
I  do  not  think  anything  arises  from  thejex- 
pression  "  shall  be  equally  divided."  The 
latter  clause  only  shews  the  testator's 
meaning;  it  does  not  vary  the  case.  It 
shews  that  the  children  might  at  once  agree 
that  the  whole  fund  should  be  paid  to  them, 
they  only  giving  security  that  the  mother 
should  have  the  interest  of  the  principal 
during  her  life.  The  representatives  of 
Charles  will  be  entitied  to  one-eightii  part 
of  the  property. 


H 


NIELD  9.  COATES. 


v.c. 

.  June  12  \ 
July 

Amendment — Clerical  Error — Affidavits 
— Evidence, 

A  bill  was  filed  by  several  plaintiffs,  v^- 
eluding  Patiisonj  to  restrain  the  piracy  of  a 
copyright ;  and  notice  of  motion  for  it^netian 
was  given  on  the  same  day^  by  jdaintiffs,  in- 
eluding  PatHnson.  The  defendants  put  in  an 
answer  inserting  the  name  Pattinson.  Both 
the  plaintiffs  and  defendants  filed  affidavits^ 
using  the  name  of  Pattinson,  who  signed  his 
name  Pattinson  to  one  affidavit.  The  defen- 
dants put  in  their  answer,  and  having  dis- 
covered the  error  in  the  name,  inserted  it  as 
Pattison.  The  plainiiffs  moved,  and  the  de- 
fendants objected  to  the  biU : — Held,  that  the 
plaintiffs  could  not  proceed  without  amending 
their  bill  under  a  regular  order  for  that  pur- 
pose. Liberty  given  to  amend,  but  the  answer 
to  be  deemed  an  answer  to  the  amended  bill. 

The  plaintiffs  amended  and  moved  on  the 
old  notice : — Held,  that  an  error  in  a  plain- 
tiffs name  was  not  merely  clerical,  and  there 
mvst  be  a  new  notice. 

The  plaintiffs  gave  a  new  notice  to  renew 
the  old  motion,  and  that  the  affidavits  would 
be  read.  An  objection  was  held  to  be  good, 
that  the  affidavits  could  not  be  read  against 
the  answer  which  was  in  faet  filed  at  the 
same  instant  with  the  bill  under  the  previous 
order. 

The  plaintiffs  then  moved  on  the  answer, 
which  admitted  that  a  certificate  of  the  regis- 
tration of  a  design  had  been  given,  but  denied 
that  it  was  legal : — Held,  that  the  certifi- 
cate could  not  be  referred  to  as  evidence, 
except  in  connexion  with  the  denial  by  the 
defendants  of  its  legality. 
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This  bill  was  filed  on  the  8th  of  June 
1843,  in  the  names  of  Nield  and  others, 
including  Pattison,  to  restrain  the  defen- 
dants from  an  alleged  piracy  of  a  copyright. 
In  the  body  of  the  bill  the  name  was  spelt 
Pattinson.  On  the  same  day,  a  notice  of  mo- 
tion was  given,  entitled  in  a  cause  wherein 
Nield  and  others,  including  Pattinson,  were 
plaintiffs,  that,  on  the  12th,  the  Court 
would  be  moved,  on  behalf  of  the  plaintiffs, 
to  restrain  the  defendants  from  applying  the 
plaintiffs'  design,  mentioned  in  the  plaintiffs' 
bill,  or  any  other  design,  being  the  same  as, 
or  a  fraudulent  imitation  of  the  ]^intiffs' 
said  design,  for  the  purpose  of  sale,  to  the 
ornamenting  of  any  such  woven  fabric,  as 
in  the  said .  bill  mentioned,  and  from  pub- 
lishing, selUng,  or  exposing  for  sale  any 
such  woven,  {abric,  as  in  the  said  bill  men- 
tioned, to  which  such  design,  or  any  other 
design,  being  the  same  as,  or  a  fraudulent 
imitation  of,  the  plaintifb'  said  design  should 
have  been  so  applied,  until  the  defendants 
should  fully  answer  the  plaintiffs'  bill,  or 
the  Court  make  other  order  to  the  contrary. 
On  the  sAme  day  the  plaintiffs  filed  affida- 
vits, the  name  of  Pattinson  being  inserted 
as  one  of  the  plaintiffs  in  the  entitiing  of 
the  affidavits ;  and  one'  of  the  affidavits 
being  made  in  the  name  of,  and  signed  bf 
Pattinson  as  one  of  the  plaintiffs. 

The  defendants  took  an  office  copy  of  the 
bill.  On  the  1 2th  the  motion  was  made, 
and  the  defendants  appeared  and  filed  an 
affidavit,  in  the  entitling  of  which  the  name 
Pattinson  was  inserted  as  one  of  the  plain- 
tiffs. The  affidavit  set  Ibrth  circumstances 
to  obtain  time  to  answer  the  plaintiffii' 
affidavits. 

Mr,  Stuari  and  Mr,  Mplne,  for  the 
plaintiffs,  and 

Mr,  Beihell  and  Mr,  Shapter,  for  the  de- 
fendants. 

The  Vice  Chancellor  was  of  opinion 
that  the  plaintiffs  were  attempting  to  ob- 
tain that  which  would  be  virtually  an  ex 
parte  order,  on  a  motion  nominally  founded 
on  notice ;  and  that  the  defendants  ought  to 
liave  time  to  answer  the  affidavits ;  and  he 
ordered,  on  the  defendants  undertaking  not 
to  sell  or  dispose,  &c.,  (in  the  terms  of 
the  notice  of  motion,)  the  motion  to  stand 
over  till  the  next  seal. 

Both  plaintiffs  and  defendants  filed  affi- 


davits, entitling  them  with  the  name  of 
Pattinson  as  a  plaintiff;  but,  on  discover- 
ing the  error,  the  defendants  filed  duplicates 
of  their  affidavits,  and  entitled  them  with 
the  name  of  Pattison  as  a  plaintiff. 

On  the  12th  of  June  an  answer  was  filed 
to  the  bill  of  Nield  and  others,  including 
Pattison,  directing  attention  to  the  error  as 
to  that  name. 

On  the  25th  the  motion  was  renewed.  The 
defendants  objected  that  it  appeared  from 
Pattinson's  own  signature  to  his  affidavit, 
and  by  the  entitling  of  the  plaintiffs'  notice 
and  affidavit,  as  well  as  by  tiie  answer,  that 
the  bill  was  the  bill  of  Pattison,  and  not  of 
Pattinson,  and  that  nothing  could  be  done 
on  a  bill  filed  by  a  nonentity. 

The  plaintifis  urged  that  Pattison  and 
Pattinson  were  idem  sonaniea;  that,  by  ap- 
pearing on  the  motion,  and  obtaining  time, 
the  defendants  had  waved  the  error;  and 
proposed  to  amaid  the  record  in  court. 

The  Vice  Chancellor  thought  the 
names  were  not  idem  sonantee ;  that  the  ap- 
pearing on  the  motion,  and  obtaining  time, 
after  the  defendants  had  taken  an  office 
copy  of  the  bill,  and  had  had  an  opportunity 
to  contrast  the  entitling  of  the  notice  with 
the  plaintifis'  names  in  the  bill,  was  a  waiver 
of  the  objection  to  the  notice,  but  to  nothing 
further ;  that  the  plaintiffs  could  not  proceed 
without  amending ;  that  he  could  not  allow 
the  amendment  to  be  made^  except  in  the 
regular  way,  under  an  order.  Liberty  was, 
therefore,  given  to  the.  plaintiffs  to  amend 
their  bill,  by  inserting  the  name  of  Pattinson 
in  lieu  of  Pattison,  on  their  undertaking 
that  the  defendants'  answer,  already  filed, 
should  be  deemed  an  answer  to  the  amended 
bUl. 

The  plaintiffs  amended  ;  and  on  the  29th 
moved  on  the  same  notice.  The  defendants 
objected  that  the  amendment  rendered 
a  new  notice  necessary — Gouthwaite  v. 
Rippon{l).  The  plaintUTs  urged  that  cor- 
rections of  clerical  errors  were  not  deemed 
amendments. 

The  Vice  Chancellor  thought,  that  an 
error  in  a  plaintiff's  name  could  not  be 
treated  as  an  ordinary  clerical  error,  and 
allowed  the  defendants' objection. — No  order 
was  made  on  this  motion,  except  a  reserva- 
tion of  the  question  of  costs,  and  the  plain- 

(1)  1  Bear.  54. 
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tiffs  were  to  bave  liberty  to  serve  a  new  notice 
for  tbe  Ist  of  July. 

The  plaintiffs,  in  pursuance  of  that  per- 
mission, served  a  notice  for  the  Ist  of  July, 
to  renew  the  old  motion,  and  to  move  ac- 
cording to  the  terms  of  the  old  motion,  and 
gave  notice  that  the  affidavits  would  be 
read. 

On  the  Ist  of  July  the  plaintiffs  moved 
on  this  notice.  The  defendants  objected 
that  the  plaintiffs'  aflSdavits  could  not  be 
read  against  the  answer.  There  was  no 
perfect  bill  till  it  was  amended,  and  eo 
instanti  it  was  filed  there  was  an  answer 
to  it,  for  the  amendment  was  made  on  the 
terms  that  the  answer  should  be  deemed  an 
answer  to  the  amended-bill :  and  the  plain- 
tiffs* afiidavits  were  not  rightly  entitled  at 
the  time  of  filing. 

The  Vice  Chancellor  allowed  the  ob- 
jection. 

The  plaintiflfe  then  moved  on  the  defen- 
dants* answer,  in  the  course  of  which  the 
defendants  admitted  that  the  registrar  of 
designs  had,  pursuant  to  the  stat.  5  &  6  Vict, 
c.  100,  granted  to  the  plaintiffs  a  certificate 
of  their  having  registered  their  alleged 
design,  but  the  defendants  denied  that  the 
certificate  was  legal,  or  that  the  plaintiffs 
had  legally  registered  their  alleged  design. 
The  plaintiffis  urged  that  this  reference  to 
the  certificate  enabled  them  to  give  it  in 
evidence  as  part  of  the  answer,  and  that,  by 
the  16th  section  of  the  act,  it  ^as  primd  facie 
evidence  of  the  originality  and  proper  regis- 
tration of  the  design. 

The  Vice  Chancellor  held,  that,  as  the 
plaintiffs  were  moving  on  the  defendants* 
answer,  they  could  only  refer  to  the  certifi- 
cate, in  connexion  with  the  denial  by  the 
defendants  of  its  legality. 

The  motion  was  ultimately  refused,  with 
costs. 


M.R.     \ 
ly8,ll./ 


ARCHER  r.  HUDSON. 


July 

Guardian  and  Ward — Promissory  Note — 
Security  declared  void — Surety — Contract. 

•  C.  K,  being  an  orphan,  and  entitled  to 
certain  real  and  personal  estate,  resided 
with  D,  her  uncle,  from  the  aye  of  fifteen 


years  to  a  period  considerably  etibsefuent 
to  her  attaining  twenty ^  one  years  of  aye, 
which  took  place  on  die  ^th  of  November 
1887 ;  and  D.  was  paid  for  her  nuUntenanee 
out  of  the  income  of  her  property.  D.  in 
December  1887,  had  overdrawn  his  aeeoimi 
with  the  bank,  of  which  H.  was  tite  manayer^ 
to  the  amount  of  701.  D,  and  H.  a$ut  their 
respective  families,  beiny  on  intimate  terwu 
of  friendship  with  each  other,  D.  applied- 
to  H,  for  accommodation,  so  far  as  to  be 
allowed  to  overdraw  his  account  to  the  amotuU 
cf  5001.  H.  requiriny  security,  D*  proposed 
the  joint  security  of  himself  and  C.  K. 
his  niece,  in  apronUssery  note  to  that€tmesmt, 
D,  afterwards  called  on  H,  staHny  that  bis 
niece  was  willing  to  join  in  the  note,  which 
was,  some  time  in  the  first  week  in  Jamiary 
1888,  drawn  up  by  n.,  and  taken  by  him  to 
the  house  of  D.,  and  after  asi  explanation  of 
the  nature  cf  the  document^  and  the  liabiiity 
to  which  she  would  be  subject  by  siyniny  it, 
she  and  D.  signed  the  same  :^^Held,  thai 
as  against  C  K.,  the  note,  under  the  eireum^ 
stances,  was  void. 

Held,  also,  that  where  a  promissory  note 
is  given  to  a  bank,  by  A.  and  B,  hie  svrely, 
as  a  guarantee  for  any  floating  balaiiee  to  be 
due  from  time  to  Hirnt  by  A,  the  bank  is  net 
justified,  in  the  absence  of  B*s  consent^  in 
charging  the  amount  secured  by  the  note,  to 
the  loan  account  of  A.  and  B,  and  that  smeh 
an  act  was  a  violation  of  the  arigismi  eon^ 
tract. 

Where  pecuniary  transactions  take  pimee 
between  parent  and  child,  imrnedsateif  aftier 
the  chOd  attains  twenty-one,  the  presumptien 
arises  of  undue  influence  having  been  exer- 
cised towards  the  child,  which  must  be  re- 
butted by  the  parent  shewing  that  a  free 
and  unfettered  judgment  was  exercised  by 
the  child. 

The  bill  was  filed  by  Thomas  Archer  and 
Frances  his  wife,  formerly  Frances  Kindray, 
spinster,  against  Geoi^  Hudson^  and  Wfl- 
liam  Scawin,  the  registered  public  officers  of 
the  York  Union  Banking  Company,  and 
Christopher  Daniel,  the  uncle  of  Frances 
Archer,  and  prayed,  that  the  company  miglit 
be  restrained  from  proceeding  at  law  against 
the  plaintififs,  to  recover  the  sum  of  500L 
and  interest  on  a  promissory  note,  which  it 
was  sought  to  have  declared  to  have  been 
fraudulently  obtained,  and  that  the  same 
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migfat  be  deHyerecl  up  to  be  cancelled » or  in 
case  the  Court  should  be  opinion,  that  the 
promissory  note  was  not  fraudulent  and 
void  as  against  the  plaintiffs,  and  that  the 
company  were  entitled  to  treat  the  note 
as  being  in  force  against  the  plaintiffs,  then 
that  it  migfat  be  declared  that  the  several 
payments  made  to  the  company  by  or  on 
account  of  Christopher  Daniel,  subsequent 
to  the  making  of  the  promissory  note,  or 
subsequent  to  the  time  at  which  any  amount 
in  respect  thereof  might  have  been  placed 
to  the  credit  of  the  said  C.  Daniel's  account, 
ought  to  be  applied  in  reduction  of  the 
bajanoe  then  due  from  the  said  C.  Daniel  to 
rthe  company,  and  of  the  plaintiffs'  liability 
.on  the  note,  and  that  the  requisite  accounts 
might  be  taken.  It  appeared  that  in  1 831 , 
the  plaintiff,  then  Frances  Kindray,  was 
only  Meen  years  of  age,  and  that  from  that 
year  down  to  a  period  considerably  subse- 
quent to  her  attaining  twenty -one,  she  was 
.an  orphan,  and  resided  with  her  uncle,  the 
defendant,  C.  Daniel,  a  currier,  at  Thirsk ; 
she  was  entitled  to  certain  property,  both 
real  and  personal,  in  her  own  right,  and  the 
defendant  Daniel  was  paid  a  weekly  sum 
ibr  her  maint^iance  by  her  guardians,  out 
of  the  ineonie  of  her  property.  She  attained 
her  age  of  twenty-one,  on  the  8th  of  No- 
vember 1837,  and  towards  the  latter  end  of 
that  month  her  guardians  transferred  and 
conveyed  to  her  her  property.  William 
Hauxwell,  in  the  summer  of  1837,  became 
the  manager  of  the  Thirsk  Branch  Bank. 
He  was  an  intimate  friend  of  Daniel's,  and 
knew  the  position  in  which  Frances  Kindray 
stood  towards  Daniel ;  Hauxwell  and 
Daniel,  and  their  respective  families,  were 
in  the  constant  habit  of  visiting  each  other. 
On  the  19th  of  July  1837,  Daniel  opened 
an  account  with  the  company,  and  by  means 
of  his  intimacy  with  Hauxwell,  was  allowed 
ta  overdraw  his  account  with  the  bank.  In 
.  December  1837)  after  the  plaintiff,  then 
Frances  Kindray,  had  attained  her  majority, 
and  the  guardians  had  transferred  her  pro- 
perty to  her,  Daniel  had  overdrawn  his 
account  in  the  sum  of  70Z.  7s.  2d»  In  the 
latter  part  of  that  month,  Daniel  stated  to 
Hauxwell  his  wish  to  be  allowed  to  over- 
draw his  account  with  the  bank  to  the 
amount  of  500^.,  as  he  should  thereby  be 
-enabled  to  go  into  the  market  advantage- 
ously,  and   buy   his    leather    with  ready 


money,  instead  of  giving  acceptances  for  the 
same.  Hauxwell  inquired  of  him  what  secu- 
rity he  could  give  to  the  bank,  when  Daniel 
proposed  the  security  of  himself,  and  his 
niece,  F.  Kindray,  who  was  then  unmarried ; 
and  added  that  he  had  not  spoken  to  her  on 
the  subject,  but  would  do  so  and  let  Haux- 
well know.  About  a  week  afterwards, 
Daniel  called  at  the  bank,  and  stated  to 
Hauxwell  that  he  had  spoken  to  his  niece, 
and  that  she  was  agreeable  to  sign  a  pro- 
missory note  for  500/.,  but  she  did  not  like 
to  come  to  the  bank,  from  a  fear  of  causing 
some  suspicion  that  she  was  going  to  be 
bound  for  her  uncle  to  the  bank,  but  that  if 
Hauxwell  would  prepare  a  note  in  the  usual 
form,  and  take  it  down  some  evening  to  his 
(Daniel's)  house,  she  would  sign  it.  Haux- 
well acceeded  to  the  proposal,  considering 
the  intended  security  to  be  good,  and  on 
the  1st  of  January  1838,  he  prepared  the 
joint  and  promissory  note  in  question, 
payable  on  demand  to  the  York  Union 
Banking  Company  or  order,  for  the  sum 
of  5002.,  with  lawful  interest  from  that 
date.  Hauxwell  took  the  note  to  Daniel's 
house  some  time  between  the  1st  and  6th 
of  January  1838,  when  an  interview  took 
place  between  Hauxwell,  Frances  Archer 
(then  Kindray),  and  Daniel ;  Daniel's  wife 
was  occasionally  present  during  the  inter- 
view; the  note  was  produced  to  Frances 
Kindray  before  it  was  signed,  when  Haux- 
well told  her  it  was  a  joint  promissory  note, 
but  that  the  bank  did  not  want  500/.  of  her 
uncle,  C.  Daniel,  the  balance  at  that  time 
owing  by  him  being  very  small,  but  he 
might  want  money  to  the  extent  of  500/. 
Hauxwell  then  asked  if  she  was  willing  to 
sign  the  note,  when  she  answered  in  the 
affirmative,  and  at  his  request  she  read  the 
note.  Daniel  then  signed  the  note,  and 
immediately  afterwards  the  plaintiff  (Fran- 
ces Kindray)  signed  it,  and  appeared  to 
understand  the  nature  of  it,  and  the  object 
for  which  it  was  given,  and  the  liability  in- 
curred by  her  in  signing  the  note.  Haux- 
well attested  both  the  signatures,  and  in 
the  course  of  the  interview  stated,  that  the 
promissory  note  was  to  be  a  security  for 
the  amount  then  due  to  the  bank  from 
Daniel,  or  for  any  amount  that  might  be 
due,  either  upon  the  open  account  or  upon 
bills  running  to  the  extent  of  500/.  and 
interest ;  after  the  note  was  signed,  it  was 
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taken  possession  of  by  Hauxwell,  on  behalf 
of  the  bank,  and  kept  among  the  securities 
of  a  similar  nature  belonging  to  the  bank, 
and  no  entry  was  made  thereof  in  any  of 
the  bank  books,  and  it  was  always  con- 
sidered a  security  by  the  bank,  to  the 
extent  of  500/.,  for  the  balance  of  the 
account  of  Daniel  with  the  bank.  No  con- 
sideration was  given  to  Frances  Kindray  for 
the  note.  Daniel  became  insolvent  in  May 
1843,  and  there  was  due  from  him  on  his 
account  with  the  bank  the  sum  of  6S1L 
Ss.  7d,f  with  interest  thereon,  from  the  1st 
of  January  1843,  inclusive  of  the  amount 
due  on  the  promissory  note  for  500Z.  On 
tiie  8th  of  December  1841,  Wilkinson,  the 
manager  of  the  head  bank  at  York,  gave 
directions  to  Hauxwell  to  credit  the  account 
kept  by  Daniel  at  the  branch  bank  at  Thirsk, 
with  the  sum  of  500/.,  being  the  amount  of 
the  promissory  note  given  by  Daniel  and 
Frances  Kindray,  and  to  charge  the  same 
in  the  loan  account  to  Daniel  and  Frances 
Kindray,  and  at  the  same  time  directed 
Hauxwell  to  date  the  entries  the  12th  of 
November  1841,  being  one  day  previous  to 
the  marriage  of  Frances  Kindray,  Wilkinson 
considering  it  better  to  have  the  amount  of 
the  promissory  note  transferred  into  the 
names  of  Daniel  and  Frances  Kindray, 
having  understood  from  Hauxwell  that  the 
latter  had  married,  and  wishing  the  entry  to 
appear  in  the  books  in  her  maiden  name. 
These  directions  were  duly  complied  with 
by  Hauxwell.  The  plaintiflfe  intermarried 
on  the  13  th  of  November  1841. 

On  the  death  of  her  surviving  parent  in 
1825,  Frances  Kindray  was  sent  to  school 
at  York,  and  spent  her  vacation  with  Daniel 
and  his  wife  at  Thirsk.  She  left  school 
about  four  years  before  she  attained  her  age 
of  twenty- one  years,  and  during  that  period 
and  up  to  the  time  of  her  marriage,  and  during 
her  school  vacations  previously,  she  resided 
with  Daniel  and  his  wife.  An  allowance 
was  made  by  her  guardians  to  Daniel  for 
her  maintenance,  and  his  house  was  con- 
sidered her  home,  and  she  was  looked  upon 
and  considered  by  his  friends  and  acquaint- 
ances as  a  member  of  his  family,  and  always 
recognized  by  them  as  such,  Daniel  and  his 
wife  uniformly  exercising  parental  authority 
over  her.  The  feet  of  the  plaintiflf  (Frances 
Kindray)  being  entitled  to  property,  con- 
sisting of  land  and  houses  of  some  value. 


was  notorious  in  Thirsk;  payments  were 
made  by  Daniel  to  the  bank  of  considerable 
amount,  in  the  whole,  subsequent  to  the 
giving  of  the  note. 

The  bill,  amongst  other  things,  stated, 
that  the  note,  even  if  duly  obtained,  was 
only  given  for  the  purpose  of  securing  the 
balance  of  an  open  and  unsettled  account, 
at  that  time  due  to  the  company  from 
Daniel,  and  that  such  accounts  arose  in 
respect  of  and  consisted  of  numerous  sums 
received  and  paid  by  the  company  from  time 
to  time,  on  account  of  Daniel,  in  the  usual 
manner  of  bankers,  and  of  various  biU  apd 
other  transactions ;  and  that,  under  the  cir- 
cumstances aforesaid,  any  sums  which  were 
paid  to  the  company  by  Daniel  after  the 
note  was  given,  were  applicable  in  the  first 
place  in  discharge  of  l^e  balance  due  from 
him  to  the  company  when  the  note  was 
given,  and  that  considerable  sums  had  been 
since  paid  by  or  on  account  of  Daniel  to  the 
company  in  respect  thereof;  that  the  balance 
had  been  thereby  paid,  and  nothing  was 
then  due  in  respect  of  the  debt  for  which 
the  note  had  been  g^iyen. 

Mr,  Kindersky  and  Mr,  Rolt,  for  the 
plaintiffs,  contended^  firstf  that  the  trans- 
action was  void  in  its  inception,  Hauxwell 
being  cognizant  of  the  situation  in  which 
Daniel  stood  towards  the  plaintiff  (Mrs. 
Archer),  viz.  that  of  guardian  to  an  orphan 
niece ; — ^secondly,  that  the  promissory  note 
was  not  given  as  a  guarantee  for  a  floating 
balance ;  but  even  if  it  were  so  given,  the 
bank,  without  any  communication  with.  Mrs. 
Archer  had  dealt  with  the  note  as  if  Mrs. 
Archer,  were  a  debtor  to  the  bank  for  the 
advances  made  to  Daniel,  to  the  extent  of 
500/.,  and  had  discharged  the  surety ;  and, 
thirdly,  that  the  bank  had  treated  the  case 
as  one  of  ordinary  loan,  which  was  subse- 
quently dischai^ed. 

Mr.  G,  Turner  and  Mr.  Elmsley^  for  the 
defendants,  Hudson  &  Scawin,  the  registered 
officers  of  the  bank,  contended,  that  the 
evidence  shewed  there  was  no  fraudulent 
contrivance  practised  towards  Mrs.  Archer, 
in  obtaining  her  signature  to  the  note,  and 
that  no  influence  was  exercised  over  her 
that  could  affect  the  bank  ;  that  there  could 
be  no  inducement  in  the  bank  or  its  officers 
to  have  recourse  to  fraud  in  the  matter,  for 
at  tiie  time  of  the  giving  of  the  note,  the 
defendant  Daniel  was  indebted  to  the  bank 
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in  the  sum  of  70^.  only ;  that  the  conduct 
of  Mr0«  Archer  at  the  time  of  signing  the 
note,  and  her  free  and  voluntary  statement 
to  Hauxwell,  that  she  well  knew  what  she 
was  doing,  and  the  liability  she  incurred  in 
signing  the  note,  was  a  countervailing  equity 
in  favour  of  the  bank ;  that  the  time  which 
transpired  between  the  marriage  of  the 
plaintiffs  and  the  filing  the  bill,  and  during 
which  no  notice  was  given  or  attempted  to 
be  given  to  the  bank  of  the  intention  to 
dispute  the  plaintiffs*  liability  to  pay  the 
note,  whereby  the  bank  was  suffered  to 
continue  their  dealings  with  and  make  large 
advances  of  money  to  Daniel  on  the  security 
thereof,  was  a  very  material  circumstance 
for  the  consideration  of  the  Court ;  that  the 
circumstance  of  the  500Z.  having  been  placed 
to  Daniel's  credit,  made  no  difference  in  the 
case,  the  situation  of  the  surety  not  being 
changed  in  any  degree,  and  that  the  lia- 
bility to  pay  the  note  remained,  although 
sums  of  money,  amounting  in  the  whole  to 
the  sum  secured  by  the  note,  were  at  a 
subsequent  period  paid  by  Daniel  to  the 
bank,  the  object  of  the  security  being  for 
the  protection  of  the  bank,  in  the  nature  of 
a  continuing  security. 

The  cases  of — 

BoMcr  V.    CoXf  4  Beav«  379  ;   s.  c. 

10  Law  J.  Rep.  (n.s.)  Chanc.  395 ; 

and 

Pease  v.  Hirst,  10  B.  &  C.  122,  vide 

p.  126 ;  s.  c.  8  Law  J.  Rep.  K.B.  94. 

-were  cited  for  the  bank. 

A/r.  Glasscy  for  the  defendant  Daniel* 

The  Master  of  the  Rolls,  after  going 
through  the  facts  of  the  case,  and  reading  the 
material  part  of  the  evidence  of  Hauxwell, 
already  stated,  expressed  himself  of  opinion 
that  the  transaction  could  not  stand,  because 
it  was  entered  into  through  the  medium  of  a 
person  standing  in  a  peculiar  situation, 
namely,  in  loco  parentis,  the  relationship 
subsisting  between  the  parties  being  un- 
doubted. His  Lordship  then  continued — As 
regards  Mrs.  Archer,  no  consideration  was 
given  for  the  note,  and  by  signing  it,  she, 
without  any  advantage  to  herself,  became 
liable  for  the  amount  secured  thereby.  If 
pecuniary  transactions  take  place  between 
parent  and  child  immediately  after  the  child 
attains  twenty-one,  the  presumption  arises 


of  undue  influence  having  been  exercised 
against  the  child,  and  it  becomes  the  duty 
of  the  other  party  to  adduce  evidence  ade- 
quately rebutting  that  presumption,  and 
shewing  that  an  unfettered  and  free  judg- 
ment has  been  exercised  by  the  child. 
There  was  no  evidence  of  that  kind  in  the 
present  case.  The  witness  Hauxwell  knew 
the  situation  of  the  plaintiff  Mrs.  Archer, 
and  that  she  had  no  opportunity  of  forming 
an  unbiassed  judgment,  there  being  no  per- 
sons with  whom  she  could  consult  on  the 
propriety  of  signing  the  promissory  note, 
and  Hauxwell,  the  manager  of  the  bank 
at  Thirsk,  with  whom  the  uncle  was  deal- 
ing for  increased  accommodation,  was  not 
the  person  to  afford  the  proper  protection 
to  her,  living  as  she  was  at  that  time  with 
her  uncle  and  aunt.  On  the  first  ground, 
then,  it  does  not  appear  that  the  transaction 
can  stand ;  neither  can  it  be  supported  on 
the  other  grounds  adduced  on  behalf  of  the 
bank.  At  the  utmost,  Mrs.  Archer  could 
only  be  considered  a  surety  for  a  floating 
balance,  whereas  it  is  attempted,  on  the  part 
of  the  bank,  to  make  her  a  debtor  for  all 
sums  advanced  to  Daniel  on  account,  to  the 
extent  of  the  amount  secured  by  the  note. 
Now  no  alteration  was  made  in  the  contract 
by  the  parties:  the  note  was  payable  on 
demand,  and  kept  amongst  the  other  securi- 
ties of  the  bank ;  the  intermarriage  of  the 
plaintiffs,  in  November  1841,  was  known 
to  the  bank,  and  the  accounts  between  Daniel 
and  the  bank  were  not  in  any  manner  af- 
fected by  any  subsequent  transaction.  [Here 
his  Lordship  stated  the  communications 
between  Wilkinson,  the  head  manager  of 
the  bank  at  York,  and  Hauxwell,  and  the 
entries  made  in  the  bank  books,  with  refer- 
ence to  Daniel's  account,  in  consequence.] 
What  authority  had  Wilkinson,  on  the  8th 
of  December  1841,  after  the  marriage  of  the 
plaintiffs,  for  directing  Hauxwell  to  enter 
the  500/.,  secured  by  the  note,  to  the  credit 
of  Daniel,  and  to  charge  the  same  to  the 
loan  account  of  Daniel  and  Frances  Kin- 
dray?  This  was  not  the  contract  on  the 
part  of  Mrs.  Archer,  and  I  cannot  concur 
with  the  arguments  urged  on  the  part  of  the 
bank,  that  the  situation  of  the  surety  was 
not  altered  by  what  took  place  through  the 
instrumentality  of  the  officers  of  the  bank. 
Mrs.  Archer  was  answerable  at  any  rate  for 
a  floating  balance  only ;  but  what  was  the 
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effect  of  entering  the  sum  of  500^.  as  a 
loan  ?  Nothing  less  than  giving  Daniel  the 
absolute  and  immediate  benefit  of  that  sum, 
"which  he  might  have  drawn  for  on  the  bank 
at  once.  This  proceeding  was  a  violation 
of  the  original  contract,  and  made  void  the 
whole  transaction  as  far  as  the  security  was 
concerned,  and  relieved  the  surety  from  her 
obligation,  which  was  of  a  very  different  kind. 

The  promissory  note  being  a  joint  one, 
a  perpetual  injunction  against  suing  the 
plaintiffs  thereon  was  accordingly  granted, 
and  the  plaintiffs  were  declared  entitled  to 
have  their  costs,  both  at  law  and  in  equity, 
against  the  bank. 

The  defendant  Daniel  was  refused   his 


costs. 


C.      1 
y25.  / 


COCKSEDGE  V.  COCKSEDGE. 


V 

July 

Husband  and  Wife  —  Articles  be/ore 
Marriage — Covenant  to  pay  Annuity  upon 
Separation, 

By  articles  before  marriage^  the  husband 
covenanted  to  settle  an  annuity  on  the  wife 
after  marriage,  to  be  paid  in  the  event  of  his 
death  or  any  separation  taking  place : — 
Held,  that  such  a  covenant  was  contrary  to 
public  policy  and  morality,  and  could  not  be 
enforced  by  a  court  of  equity. 

This  was  a  motion  on  behalf  of  Mrs. 
Cocksedge  for  a  receiver  of  the  rents  of  the 
estates  of  her  husband,  under  these  circum- 
stances : — By  certain  articles,  made  pre- 
viously to  the  marriage,  between  T.  M .  Cock- 
sedge  and  Ann,  his  wife,  the  following 
covenant  was  entered  into  by  the  said 
T.  M.  Cocksedge :  **  That  for  and  in  con- 
sideration of  the  said  intended  marriage,  the 
said  T.  M.  Cocksedge  would,  immediately 
after  the  solemnization  thereof,  or  so  soon 
afterwards  as  conveniently  might  be,  make 
and  execute  an  effectual  settlement  in  the 
law  in  favour  of  the  said  Ann  Cocksedge, 
and  thereby  secure  to  her  the  payment  of 
the  annual  sum  of  400/.,  to  be  paid  to  her 
by  equal  quarterly  payments  on  the  four 
usual  quarter  days  in  the  year ;  and  in  the 
event  of  the  death  of  the  said  T.  M.  Cock- 
sedge, or  any  separation  taking  place,  the 
first  payment  thereof  to  be  made  on  the 
first  of  such  days  then  next  following  the 


oocurrence  of  such  event,  and  to  be  five 
from  the  debts,  controul,  or  engagements  of 
any  future  husband,  but  the  receipts  of  the 
said  Ann  Cocksedge  to  be  sufficient  dis- 
charges for  the  same;  and  that  the  said 
T.  M.  Cocksedge  should  thereby  chaxge 
with  payment  thereof  some  one  of  the 
estates  of  him  (the  said  T.  M.  Cocksedge), 
of  ample  value,  held  by  him  in  fee-simple  ; 
and  also  that  the  said  T.  M.  Cocksedge 
should  by  deed  create  a  term  of  1,000  yean 
in  such  freehold  estate  to  the  trustees  of 
such  settlement,  one  of  whom  should  be 
William  Whale,  the  father  of  the  intended 
wife,  for  the  further,  better,  and  more  effec- 
tually securing  the  payment  of  the  said  sum 
of  400Z.  in  manner  therein  mentioned." 

The  marriage  was  solemnized  in  Sep- 
tember 1837,  and  in  August  1842,  a  sepa- 
ration took  place  between  Mr.  Cocksedge 
and  his  wife ;  and  in  consequence  of  the 
refusal,  on  the  part  of  Mr.  Cocksedge,  to 
execute  the  settlement  contemplated  by  the 
previous  covenant,  Mrs.  Cocksedge  and  her 
father,  William  Whale,  filed  the  present  bill 
to  enforce  specific  peiibrmance  of  the  cove- 
nant, and  for  an  account  of  what  was 
already  due  for  arrear,  and  for  a  receiver 
and  an  injunction.  The  defendant,  by  his 
answer,  refused  to  perform  the  covenant, 
and  stated  that  he  had  already  instituted  a 
suit  in  the  Ecclesiastical  Court  for  a  divorce, 
on  the  ground  of  adultery. 

Mr.  Stuart  and  Mr,  Tennant,  for  the 
plaintiffs,  contended  that  the  covenant,  on 
the  part  of  the  husband,  was  perfectly  valid. 
It  had  been  entered  into  before  and  in  con- 
sideration of  the  marriage,  and  there  was  no 
authority  opposed  to  it.  Those  cases  in 
which  such  covenants  had  been  made  in 
post-nuptial  settlements  could  not  afiect 
this  question — 

Roper  on  Husband  and  Wife,  vol.  2, 

p.  134. 
Sidney  v.  Sidney,  3  P.Wms.  269. 

Mr,  Bethell  and  Mr.  Prendergast,  for  the 
husband,  were  not  heard. 

The  Vice  Chancellor.  —  Suppose  the 
covenant  had  been,  that  the  husband  would 
pay  the  wife  an  annuity  in  case  she  should 
elope  from  her  husband,  that  surely  would 
never  have  been  valid  ;  and  I  am  justified 
in  putting  any  case  of  separation.    It  i 
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to  me  that  where,  as  in  this  case,  a  general 
covenant  u  entered  into  by  the  husband  to 
make  a  provision  &>r  the  wife,  in  case  of 
any  separation,  it  is  in  fact  a  provision 
which  may  operate  as  a  reason  to  make  the 
wife  guilty  of  the  worst  conduct.  The 
Court  cannot  sever  the  innocent  cause  of 
•qparatton  from  the  guilty^  and  say  that  the 
eovenaBtaball  be  good  in  one  ease,  and  bad 
in  anothet.  It  appears  to  me,  that  at  any 
iite»  the  mete  bad  conduct  of  the  wife  may 
be  the  eontiageney  upon  whieh  ^e  husband 
BHiy  be  bovi^  to  pay  the  annuity.  Tlus 
eovenaat  is  clearly  illegal,  and  contrary  to 
pabtic  policy,  as  it  affords,  in  iacty  an  in- 
doeement  to  the  most  atrocious  course  of 
life  to  give  the  lady  a  title  to  the  annuity* 
I  cannot,  therefore,  allow  the  motion ;  but 
as  it  is  purely  a  legal  question,  the  motion 
may  stuid  over,  with  liberty  to  the  trustee 
to  bring  such  action  as  he  may  be  advised. 


} 


STRATPORD  ».  LEWIS. 


v.c. 

May  22. 

Injunction — Amendment. 

An  infunctioH  having  been  granted  to  stap 
trials  ike  defendant  put  in  his  answer ;  the 
plaintif  excepted  to  the  answer^  the  exaep* 
turns  were  allowed^  and  the  plaintiff  obtained 
an  order  for  leave  to  amend  within  three 
weektj  and  for  the  defendant  to  answer  the 
amendments  and  exceptions  together.  It 
was  now  heldf  that  the  plaint^  was  also 
entitled  to  an  order  to  extend  the  common 
v^unction. 

This  bill  was  filed  on  the  17th  of  April, 
and  an  injunction  was  granted  on  the 
18th  of  April  to  restrain  the  defendant  from 
proceeding  in  an  action  at  law  upon  three 
several  bills  of  exchange,  and  from  nego- 
tiating the  said  bills.  On  the  27th  of  April 
the  defendant  put  in  his  answer,  and  served 
a  notice  of  motion,  on  the  2nd  of  May,  for 
dissolving  the  injunction*  Before  that  motion 
came  on  for  hearing,  the  plaintiff  excepted 
to  the  answer,  and  his  exceptions  were  al* 
lowed  by  the  Master,  on  the  6th  of  May ; 
on  the  same  day  the  plaintiff  obtained  an 
order  for  leave  to  amend  his  bill  within 
three  weeks,  and  for  the  defendant  to  answer 
the  eacceptions  and  amendments  together. 
New  SBRiBf,  XIIL— Chanc. 


A  motion  was  now  made,  on  behalf  of  the 
plaintiff,  to  extend  the  common  injunction 
to  stay  trial. 

Mr,  Bethell  and  Mr.  HaUett  appeared 
in  support  of  the  motion,  and  cited,  in  sup- 
port of  this  being  the  practice  of  the  Court — 
Melior  V.  Cresswell,  2  Myl.  &  K.  616. 
Brown  v.  T^etna,  3  You.  &  Jer.  389. 
Simes  v.  Duff,  8  Sim.  270 ;  s.c.  7  Law 

J.  Rep.  (n.8.)  Chanc.  252. 
Martin  v.  Mortlook,  July  1815,  New^ 
land's  Practice,  vol.  1.  p.  356. 

Mr,  Kenyon  Parker  and  Mr,  Wright^ 
contr^,  contended  that  the  plaintafF,  having 
obtained  leave  to  amend,  was  not  entitled 
to  have  the  common  injunction  extended. 
The  plaintiff,  by  amending,  acknowledged 
that  his  case  was  not,  on  the  original  bil], 
sufficient  to  sustain  the  injunction,  and  he 
could  not,  by  amending  after  isutswer,  place 
himself  in  a  better  situation. 

Mr,  Bethell,  in  reply,  cited  Newland's 
Chancery  Practice,  Srd  edit.  vol.  1.  p.  356^ 
to  shew  that  the  plaintiff,  after  he  had 
obtained  an  order  to  amend,  might  obtain 
an  order  to  extend  the  common  injunction 
to  stay  trial  until  the  defendant  should  put 
in  a  sufficient  answor.  The  defendant  was 
bound  to  answer  the  exceptions  and  amend-* 
ments  together,  and  the  plaintiff  was  en- 
titled to  three  weeks  to  amend.  The  de- 
fendant brought  this  upon  himself  by  hav- 
ing put  in  an  insufficient  answer.  The  case 
of  Simes  v.  Duff  had  already  decided  this 
question. 

The  Vice  Chancellor. — The  case  of 
Simes  v.  Duff  was  decided  very  deliberately, 
after  I  had  looked  at  the  case  of  Melior  v. 
Cresswell,  before  the  Master  of  the  Rolls.  I 
do  not  see  why,  because  the  plaintiff  has  no 
case  at  first,  he  should  not  be  able  to  make 
a  case  by  amendment.  The  question  seems 
to  me  to  be  governed  by  this :  that  order 
now  stands  wluch  gives  a  limit  to  the  time 
during  which  the  plaintiff  may  amend,  and 
it  calls  upon  the  defendant  to  answer  the 
exceptions  and  amendments  together.  I 
think  it  is  quite  indifferent  what  day  before 
that  time  the  plaintiff  comes :  so  the  order 
will,  follow. 

Motion  granted. 
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HAMHOHD  V,  HAULS. 


Lunacy — Petition  and  Counter-petition-^ 
Right  to  Begin, 

Where  two  petitions  are  presented,  one 
praying  for  the  confirmation  of  the  Com-' 
nUasioner^s  report,  appointing  a  committee, 
and  the  other  petition  opposing  the  report, 
and  praying  for  the  appointment  of  another 
committee,  the  counsel  who  appear  for  the 
first  petition  are  entitled  to  begin. 

The  circumstances  tmder  which  a  com- 
mission was  issued  in  this  case  are  stated 
ante,  p.  69. 

The  Commissionen  had  made  their  re- 
port, q>proving  of  a  committee,  and  a  peti- 
tion was  now  presented,  praying  for  the 
eonfirmation  of  that  report.  Another  peti* 
tion  was  also  presented,  praying  that  the 
report  might  not  be  confirmed,  and  that 
another  party  might  be  appointed  com- 
mittee. 

Sir  Charles  Wetherell,  who  appeared  in 
support  of  the  first  petition,  claimed  the 
light  to  begin. 

Mr.  Erie  said  Mr.  Stuart,  for  the  counter- 
petition,  contended  that  the  report  would  be 
confirmed  as  a  matter  of  course,  unless  some 
exposition  were  offered  to  it,  and  any  op- 
position was  in  the  nature  of  exceptions ; 
and  that,  as  the  parties  who  supported  ex- 
eeptions  to  the  Master's  report,  had  the 
ri^t  to  begin,  upon  the  same  principle  the 
counsel  for  this  counter-petition  were  en« 
titled  to  be  heard  first. 

The  Lord  Chancellor  said,  that  the 
Commissioners  had  come  to  a  particular 
conclusion  in  a  matter  in  which  the  circum- 
stances were  of  a  very  complicated  descrip- 
tion, and  the  propriety  of  the  decision  of 
the  Commissioners  was  the  matter  which 
was  now  in  dispute.  His  Lordship  was 
therefore  to  rehear  the  case,  and  he  thought 
it  would  be  more  convenient  that  the  same 
party  should  begin  now  as  b^an  before  the 
Commissioners :  and  he  was  also  informed 
by  the  secretary  of  lunatics  and  by  the 
r^^trar  that  this  was  the  usual  course. 


Legacy — Construction —  Vesting. 

A  testator  bequeathed  a  sum  of  stock  for 

A.  for  Ufe,  and  directed  that,  after  ike 
decease  of  A,  ike  stock  should  be  transferred 
to  B,  in  case  she  should  then  have  attained 
twenty^one,  but  that  if  B.  should  not  then 
have  attained  twenty^one,  the  interest  or 
dividends  should  be  applied  for  the  main» 
tenanee  of  B.  uniH  she  s?unUd  attain  twenty" 
one,  and  upon  her  attaining  twenty^one,  that 
the  stoek  should  then  he  transferred  to  B. 

B.  died  in  the  lifetime  of  A.  under  the  age 
of  twenty-one  .--—Held,  that  the  stock  vested 
absolutely  in  B. 

John  Bradbume,  by  his  will,  made  the 
following  bequest : — **  I  give  and  bequeath 
to  the  Rev.  Henry  Hammond  the  sum  of 
1,000^.,  to  be  paid  to  him,  his  executors,  or 
administrators,  within  nine  calendar  months 
after  my  decease,  upon  the  trusts  following, 
f.  e.  upon  trust,  to  lay  out  and  invest  the 
same  sum  immediately  as  the  same  shall 
come  to  his  hands,  in  the  purchase  of  3^. 
per  cent,  consolidated  Bank  annuities,  or 
3^.  per  cent,  reduced  Bank  annuities,  ao-^ 
cording  to  which  of  the  said  funds  shall  be 
then  open  for  the  transfer  of  stock;  and 
upon  further  trust  to  pay  the  interest  or 
dividends  of  the  stock  purchased  with  the 
said  sum  of  1,000^.,  as  the  same  interest 
and  dividends  shall  become  due  and  payable, 
to  Sarah  Gyett  for  her  natural  life,  for  her 
own  use  and  benefit,  and,  immediately  after 
the  decease  of  the  said  S.  Gyett,  upon  trust, 
and  I  will  and  direct  that  the  said  stock  or 
fund  purchased  with  the  said  sum  of  1,000L 
as  aforesaid,  shall  be  transferred  and  paid 
to  her  dau^ter  Sarah  Gyett,  in  case  she 
shall  then  have  attained  her  age  of  twenty- 
one  years,  for  her  own  absolute  use  and 
benefit;  but  in  case  the  said  S.  Gyett  shall 
not  have  attained  her  age  of  twenty-one 
years  at  the  decease  of  fier  said  mother, 
then,  upon  trust,  to  pay  to  or  apply  the 
said  interest  or  dividends  as  the  same  shall 
become  due  and  payable  for  the  maintenance 
and  support  of  tiie  said  0.  Oyett,  miiil  she 
shaU  attain  such  age  of  twenty-one  years, 
and  upon  her  attainment  tiiereof,  ufon  trust, 
to  transfer  the  said  stock  or  fund  to  the 
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said  S.  Gyett  for  her  own  use  and  benefit." 
The  testator  made  a  xeaiduary  bequest. 

The  sum  of  1,000Z.  was  invested  in  stock 
after  the  testator's  death.  S.  Gyett,  the 
daughter,  who  was  an  illegitimate  child  of 
8.  Gyett,  the  tenant  for  Ufe  of  the  fund, 
died  in  the  lifetime  of  her  mother,  under  the 
age  of  twenty-one,  and  afterwards  8.  Gyett, 
the  mother,  died. 

The  only  question  in  the  cause  was,  to 
whom  the  stock  belonged. 

The  claimants  were,  the  Crown,  on  the 
ground  that  the  fiind  had,  by  the  will,  ah- 
soltttely  vested  in  S.  Gyett,  the  daughter, 
and  on  her  death  had  passed  to  the  Crown ; 
and  the  residuary  legatees  of  the  testator, 
on  the  ground  that,  under  the  circumstances 
which  happened,  the  fund  had  not  so  vested, 
and  therefore  had  fallen  into  the  residue. 

Mr.  WigrarHf  Mr»  Spence,  Mr*  Wood,  and 
Mr,  Smythey  for  the  residuary  legatees,  con- 
tended, first,  that  the  legacy  was  given  to 
8.  Gryett,  the  daughter,  on  the  conation  of 
her  surviving  her  mother;  and  secondly, 
that  it  was  given  to  her  on  the  condition  of 
her  attaining  twenty-one ;  on  either  of  such 
constructions  the  legacy  would  sink  into  the 
residue.  On  the  second  point  they  cited 
Baisford  v.  KehheU{\). 

[Knight  Brucb,  V.C. — In  that  case  the 
period  went  &r  beyond  that  in  which  care 
and  attention  were  necessary.  That  is  a 
strong  ingredient  in  determining  the  inten- 
tion. If  the  age  had  been  twenty-one,  and 
that  case  were  now  to  be  decided,  what 
would  be  the  decision?] 

WaUon  V.  Hayes,  9  Sim.  500;  s.  c.  8 
Law  J.  Rep.  (n.s.)  Chanc.  169,  re- 
versed on  appeal,  5  Myl.  &  Cr.  125; 
s.  c.  9  Law  J.  Rep.  (n.s.)  Chanc.  49. 
TtJkyhr  v.  Bacon,  8  Sim.  100. 
Butcher  v.  Leach,  5  Beav.  392. 

[Knight  Bruce,  V.C— I  see  that  no 
case  was  cited  in  Taylor  v.  Bacon  and 
Bnteher  v.  Leach,  but  the  case  of  Wadley 
y.  North  {2)']. 

They  also  referred  to — 

Hanson  v.  Graham,  6  Ves.  239 ;  and 
Leake  v.  Rohinsovs,  2  Mer.  363,  386, 
387. 

(1)  3  Ves,  86 J. 

(2)  ll»id.aM. 


Mr,  Twiss  and  Mr,  Wray,  for  the  Crown, 
were  not  caUed  upon. 

Mr,  Cooper  and  Mr,  Hanson,  for  other 
parties. 

Knight  Bruce,  V.C. — In  this  case  it 
has  been  contended,  but  scarcely  argued, 
that  the  survivorship  of  the  tenant  for  life, 
by  the  legatee  8.  Gyett,  the  daughter,  was 
essential  to  vest  the  gift.  I  am  of  opinimi 
tiiat  it  clearly  was  not.  The  more  dreum- 
stance  of  the  gift  of  a  legacy  being  post- 
poned in  point  of  enjoyment  for  the  benefit 
of  a  prior  tenant  for  life,  does  not  affect  the 
vesting.  Even  if  it  be  expressed  in  a  will 
that  die  legacy  shall  be  pidd  to  A.  for  life, 
and,  after  the  death  of  A,  that  it  shall  be 
paid  to  B,  there,  although  there  be  a  gift 
expressing  the  personal  receipt  by  B,  yet,' 
if  there  is  nothing  more,  such  language  does 
not  import  that  it  is  a  mere  mode  of  describ-' 
ing  the  vesting.  It  has  been  almost  con-« 
ceded,  that  had  the  child  attained  twenty- 
one  in  the  lifetime  of  the  mother,  and  then 
died,  the  personal  representative  of  the  child 
would  have  taken.  It  is  clear  that  the 
survivorship  is  not  essential. 

The  other  question  is,  whether  the  vesting 
was  postponed  until  the  majority  of  the 
child.  I  am  of  opinion,  that  the  testatov 
has  used  words  whose  meaning  has  been 
settled  by  a  long  course  of  decisions.  When 
a  legacy  is  given  in  a  mere  direction  to  pay 
it  to  a  legatee  at  a  certain  age,  if  there  be 
nothing  more,  the  attainment  of  that  age 
by  the  legatee  may  be  the  condition  of  Ms 
being  entitled  to  the  legacy;  but  where, 
though  these  words  are  used,  and  the  whole 
ftmd  and  produce  of  the  legacy  in  the 
meantime  is  given  to  the  legatee,  it  is  a  rule 
of  construction  not  to  hold  these  words  as 
conditional,  which  might  otherwise  be  con-  . 
ditional.  I  am  of  opinion,  that  I  should 
be  running  contrary  to  the  decision  in 
Hanson  v.  Graham,  if  I  were  to  decide 
otherwise  than  that  the  legacy  became 
vested  in  the  infant.  I  say  nothing  about 
the  cases  of  Butcher  v.  Leach,  or  Taylor 
V.  Bacon,  or  about  the  language  of  any  other 
will.  All  I  say  is,  that  the  construction  of 
the  language  of  this  will  has,  in  my  opin- 
ion, been  settled  by  the  law  of  this  country 
for  many  years  past  to  be  according  to  my 
decision. 
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OALTON  V.  EHUSS. 


K.  Bruce,  V.C 
June  8. 

Vendor  and  Purchaser  —  Agreement  — 
Specific  Performance. 

An  estate  belonging  to  A,  was  advertised 
for  salehy  auction ;  B,  and  C,  who  had  estates 
adjoining  to  it,  were  both  desirous  of  pur ^ 
chasing  it.  An  agreement  was  entered  into 
between  B.  and  C,  to  the  following  effect : — 
In  consideration  of  C.'s  not  opposing  B.  in 
the  purchase  of  A.^s  estate^  B.  engaged^  in 
case  he  purchased  A.*s  estate ^  not  to  sell  A,*s 
estate  or  hisown^  without  giving  C,  the  option 
of  purchasing  both  at  a  certain  price ;  and 
B.  also  engaged,  in  case  he  purchased  A.*s 
estate,  that  C,  should,  for  twelve  mofUhs  after 
the  death  ofB,  have  the  option  of  purchasing 
both  estates  at  a  certain  price : — Held,  that 
this  agreement  was  not  illegal,  and  that  C 
was  entitled  to  have  a  specific  performance 
of  it. 

An  estate  at  Oddingley,  in  Worcestershire, 
belonging  to  Mr.  Williams,  having  been  ad- 
vertised for  sale  by  auction,  Mr.  Galton  and 
Mr.  Nash,  who  had  farms  adjoining  to  it, 
and  were  both  desirous  of  purchasing  it,  but 
unwilling  to  raise  the  price  by  competing 
with  or  bidding  against  each  other,  entered 
into  and  signed  the  following  agreement, 
dated  the  20th  of  November  1838 :--"  In 
consideration  of  Mr.  (xalton  not  opposing 
Mr.  Nash  in  the  purchase  by  auction  of  Mr. 
Williams's  estate  at  Oddingley  now  adver- 
tised for  sale,  Mr.  Nash  engages  that  he  will 
not  sell  such  estate,  (in  case  he  purchases), 
or  the  farm  of  which  he  is  the  owner  at  pre- 
sent at  Oddingley  aforesaid,  to  any  pejrson 
until  he  has  given  Mr.  Gralton  Uie  offer 
thereof  at  such  sum  as  he  may  purchase  the 
.same  for,  together  with  all  necessary  ex- 
penses to  be  laid  out  in  repairs  in  the  mean- 
time as  fiur  as  regards  Mr.  Williams's  farm ; 
and,  as  far  as  regards  Mr.  Nash's  own  farm, 
at  the  same  price  per  acre  (the  timber  being 
paid  for  in  addition,)  as  he  may  purchase 
Mr.  Williams's  for,  and  the  timber  on  Mr. 
Williams's  estate  to  be  paid  for  or  not,  as 
Mr.  Nash  may  purchase  Mr.  Williams's 
estate,  either  by  having  the  timber  included 
in  the  purchase  or  paying  for  it  at  a  valua- 
tion ;  and  Mr.  Nash  engages,  in  case  he  pur- 
chases Mr.  Williams's  estate,  that  Mr.  Galton 
or  his  heir-at-law -shall,  in  any  case,  have 


the  offer  for  twelve  months  of  both  the  ostites 
above  mentioned  upon  tiie  terms  aforesaid, 
by  the  trustees  under  the  will  of  the  said 
Mr.  Nash,  to  whom  he  will  give  ample 
powers  for  the  purpose." 

Soon  after  the  date  of  this  agreement, 
Mr.  Nash  purchased  Mr.  Williams's  estate 
at  Oddingley  by  private  contract. 

Previously  to  the  agreement,  Mr.  Nash 
had,  by  will,  devised  his  own  estate  at  Od- 
dingley to  trustees  on  certain  trusts  for  the 
benefit  of  his  &mily,  and,  after  the  purchase 
of  Mr.  Williams's  estate,  he  added  a  codicil 
devising  that  estate  upon  the  same  trusts. 

Mr.  Nash  died  on  the  19th  of  March  1843, 
and,  within  twelve  months  after  his  death, 
Galton  applied  to  the  devisees  of  Mr.  Nashua 
estates  for  a  sale  thereof  in  pursuance  of  the 
agreement.  This  right  having  been  dis- 
puted, the  bill  was  filed  by  Mr.  Galton  against 
the  devisees,  for  the  specific  performance  of 
the  agreement. 

Mr,  Russell  and  Mr.  Amphlett,  for  the 
plaintiff. 

Mr.  fVigram  and  Mr.  Hnbbaek,  for  some 
of  the  defendants. — The  Court,  in  the  exer* 
cise  of  its  discretion  as  to  granting  relief  in 
bills  seeking  specific  performance,  ought  to 
refuse  to  aid  the  plaintiff  in  this  case.  An 
agreement  between  persons,  having  the 
effect  of  keeping  down  the  price  of  an  estate 
below  what  it  might  fetch  in  the  market,  is 
not  of  a  nature  to  be  encouraged  by  the 
Court.  Such  a  course  is  analogous  to  puf- 
fing, which  will  in  many  cases  vitiate  a  sale. 

Mr.  Parry,  Mr.  Q.  T.  White;  Mr.  Gel- 
dart,  and  Mr.  Cameron,  for  the  other  defen- 
dants. 

His  Honour,  in  the  course  of  the  argu- 
ment, said,  that  if  the  defendants  questioned 
the  legali^  of  the  contiact,  he  would  give 
them  tiie  opportunity  of  taking  the  opinion 
of  a  court  of  law. 

Knioht  Brugb,  V.C. — ^Two  men,  being 
desirous  of  buying  an  estate  of  a  third,  ace 
acquainted  with  each  other's  intentions,  and, 
with  a  view  of  obtaining  the  estate  in  the 
most  beneficial  manner,  one  agrees  to  retire 
firom  the  contest  and  leave  the  purchase  open 
to  the  other.  No  intention  or  intimation  of 
fraud  is  suggested  as  between  these  two 
parties.  There  is  no  authority  to  shew  that 
an  arrangement  to  retire  from  being  a  com- 
petitor for  an  estate  is  illegal.  As  the  defen- 
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dants  have  not  aaked,  in  accordance  with 
the  intimation  I  threw  out  during  the  argu-* 
menty  for  an  opportunity  of  taking  the  opin- 
ion of  a  court  of  law,  I  may  assume  they 
do  not  require  such  an  opportunity.  As, 
therefore,  Uiere  is  no  authority  against  the 
l^iality  of  the  contract,  and  the  defendants 
do  not  require  the  opinion  of  a  court  of  law 
on  the  point,  I  am  bound  to  hold  that  such 
a  bargain  is  not  illegal.  There  does  not 
appear  to  be  any  case  of  hardship  made  out, 
to  induce  me  to  refuse  a  specific  perform- 
ance. 


} 


TOLSON  V,  DTKE8. 


L.C. 
June  3, 12. 

Coats  —  Attachment  —  Prisoner  ^-  DiS' 
charge. 

A  plaintiff  who  had  been  detained  under 
an  attachment  for  non-payment  of  costs  under 
20^.,  and  who  had  been  in  prison  more  than 
twelve  months,  was  held  entitled  to  be  dis" 
charged;  and  that,  notwithstanding  he  was 
attached  for  other  costs  in  the  same  suit  eX" 
eeeding  20L 

Green  v.  Green,  12  Law  J.  Rep.  (n.8.) 
Chanc.  140,  overruled* 

The  bill  had  been  dismissed  with  costs  for 
want  of  prosecution.  The  plaintiff  did  not 
pay  the  amount  due  from  him  to  the  defen- 
dant for  costs,  which  exceeded  150^.,  and 
an  attachipent  had  been  issued  against  him 
for  the  non-payment  of  them.  He  then 
made  an  application  to  the  Court,  which  was 
refused  with  costs,  amounting  to  14/.  I2s, 
6d. ;  and  an  attachment  was  lodged  as  a  de- 
tainer against  him  for  the  non-payment  of 
that  sum,  he  being  then  in  prison,  and 
haying  remained  in  prison  ever  since.  He 
then  made  another  application  to  the  Court, 
which  was  also  reHised  with  costs.  These 
costs  amounted  to  7/.  15«.  5d;  and  another 
attachment  for  non-payment  of  them  was 
lodged  as  a  further  detainer  against  the  plain- 
tiff, bearing  date  the  7th  of  March  1834. 

A  motion  was  now  made,  on  behalf  of  the 
pkdntiff,  that  he  might  be  discharged  out  of 
custody  as  to  the  last-mentioned  attachment. 

Mr,  Koe,  in  support  of  the  motion,  referred 
to  the  48  Geo.  3.  c.  123,  which  provided 
that  any  prisoner  in  execution  upon  any 
judgment  for  any  debt  or  damages  not  ex- 


ceeding the  sum  of  202.,  who  should  have 
lain  in  prison  thereupon  for  twelve  calendar 
months,  might,  upon  application  to  the  Court, 
be  discharged  out  of  custody :  that  the  act 
of  the  1  &  2  Vict.  c.  110.  s.  18,  enacted  that 
all  decrees  and  orders  of  courts  of  equity, 
whereby  any  costs  should  become  payable 
to  any  person,  shoidd  have  the  same  effect 
as  judgments  in  the  courts  of  common  law  ; 
and  that,  therefore,  the  plaintiff,  having  lain 
in  prison  twelve  months,  was  now  entitled 
to  be  discharged. 

Mr,  Wether  ell,  on  behalf  of  the  defendant, 
contended  that  the  object  of  the  statute  1  &  2 
Vict.  c.  110,  was  to  give  the  creditor  greater 
facility  for  the  recovery  of  his  debt,  and  that 
it  was  not  intended  to  give  the  debtor  any 
such  benefit  as  he  would  derive  if  this  motion 
were  granted ;  and  that  the  whole  amount 
due  from  the  plaintiff  for  costs  was  much 
greater  than  20/.,  and  that  he  was  not,  under 
diese  cbn^umstances,  entitled  to  be  discharged 
as  to  this  attachment,  because  it  related  to  a 
part  of  those  costs  which  was  under  20/. 

The  Lord  Chancellor  was  of  opinion, 
that  the  prisoner  was  entitled  to  be  dis- 
charged out  of  custody  as  to  this  attachment ; 
and  made  the  order  as  moved,  without  costs. 

NoU, — A  ease  of  Gibson  v.  Curling,  before  the 
Court  of  £xcheqaer,  on  tbe  27th  of  Norember,  184S, 
was  eited,  in  which  that  Court  discharged  a  pri- 
Boner  who  was  in  execution  for  non-  pajment  of  costs 
under  201.  In  a  oaae  of  Green  9.  Green,  before  the 
Vice  Chanoellor»  (vidtf  12  Law  J.  Rep.  (n.s.)  Chane. 
140,)  which  was  not  cited  in  Tolson  0.  Djkes,  the 
Vice  Chancellor  refused  a  similar  application,  on 
the  ground  that  the  Court  of  Chancery  was  not  a 
court  of  record,  within  tbe  meaning  of  the  I  &  2 
Vict  e.  1 10.  and  that  this  Court  had  no  jurisdiction 
to  make  snoh  an  order. 


,C.J 


PARSONS  V.  STEEL. 


K.  Bruce,  V. 
June  13 

BiUr—2Ath  New  Order  of  August  1841 — 
Affidavit — Husband  and  Wife. 

The  affidavit  in  support  of  a  motion,  under 
the  24th  New  Order  of  August  1841,  that 
a  memorandum  of  the  service  of  the  copy  qf 
the  bill  on  husband  and  wife  mag  be  entered, 
ought  to  state,  **  that  a  copy  of  the  bill  had 
been  served  on  the  husband  and  wife,  by 
serving  a  copy  of  the  bill  on  the  husband,'' 


Digitized  by 


Google 


890 


COURTS  OF  CHANCERY: 


A  husband  and  wife  were  defendants  to 

the  bill  in  this  suit,  which  did  not  relate  to 
the  separate  estate  of  the  wife.  On  a  motion, 
under  the  2drd  and  24th  Orders  of  Au- 
gust 1841  (I),  supported  by  an  affidavit 
"  that  a  copy  of  the  bill  had  been  served  on 
the  husband,"  an  order  was  made  that  a 
memorandum  of  the  service  of  a  copy  of  the 
bill  on  the  husband  and  wife,  should  be 
entered  in  the  office  of  the  clerks  of  the 
records  and  writs.  An  objection  was  made, 
in  the  registrar's  office,  as  to  the  form  of  the 
affidavit,  on  the  ground  that  it  ought  to  have 
stated  "  that  a  copy  of  the  bill  had  been 
served  on  the  husband  and  wife,  by  serving 
a  copy  of  the  bill  on  the  husband." 

Mr,  Bilton,  in  submitting  the  question 
to  the  GdUrt,  contended  that  the  affidavit 
was  sufficient,  and  cited  Kent  v.  Jacobs  (2). 

Knight  Bruce,  V.C.  (after  conferring 
with  the  registrar),  said,  that  the  form  sug* 
gested,  and  for  want  of  which  the  affidavit 
was  objected  to,  was  always  used  in  the 
registrar's  office  in  such  cases  of  service,  and 
that  he  thought  an  affidavit  in  this  case  had 
better  be  made  so  as  to  conform  with  such 
practice. 


} 


CONDUIT  V.  SOANE. 


K,  Bruce,.  V.C 
June  27. 

Tenant  for  Life — Hetr^Looms. 

A  tenant  for  life^  under  a  wiU,  of  articles 
directed  by  the  will  to  be  considered  at  heir^ 
looms,  is  entitled .  to  the  custody  of  these 
articles  on  giving  an  undertaking  to  deal  with 
them  properly,  but  without  giving  security, 
except  there  be  a  case  of  impeachment. 

This  was  a  suit  to  administer  the  estate 
of  the  late  Sir  John  Soane.  Sir  John 
Soane  had  bequeathed  a  diamond  ring,  a 
medal,  and  some  other  articles  to  his  grand- 
son for  life,  with  remainders  over,  and 
directed  that  they  should  be  considered  as 
heir-looms.  By  the  decree  made  in  the 
cause,  it  was  declared  (among  other  things) 
that  the  above-mentioned  articles  should  be 
delivered  to  the  grandson,  who  was  then  a 

(1)  Ord.  Can.  171  ;  10  Law  J.  Rep.  (n.s.) 
ChaDc.4>13. 

(2)  5  Beav.  48;  a.  c.  11  Law  J.  Rep.  (n.s.) 
Chano.  380. 


minor,  when  he  attained  the  age  of  twenty* 
one,  on  his  giving  security. 

The  grandson,  having  attained  his  ma- 
jority, desired  that  theae  articles  should  be 
delivered  to  him  on  hit  signing  an  inven- 
tory, but  without  giving  any  security ;  and 
the  cause  was  now  set  down  to  be  rdieard, 
in  order  that  the  decree  might  be  varied 
accordingly. 

Mr,  Teed  and  Mr,  Messiter,  for  the 
grandson,  said  that  there  were  old  cases, 
directing  that  security  should  be  given,  bat 
those  cases  had  been  overruled — Foley  v. 
Bumell  (1).  They  also  stated,  that  the 
point  had  not  been  brought  before  the 
Court  at  the  hearing  of  the  cause,  and  that 
the  above  direction  had  not  been  made  at 
that  time  by  the  Court,  but  had  been  sab- 
sequently  introduced  in  drawing  up  the 
decree. 

Knight  Bruce^  Y.  C.  said,  that  the 
direction  as  to  security  had  not  proceeded 
from  him,  as  it  had  always  been  his  impres- 
sion that  the  rule  was,  that  no  secority 
should  be  required  unless  there  was  a  esse 
of  impeachment.  The  decree  must  be 
varied  by  striking  out  the  part  requuiBg 
security,  and  directing  that  the  articles 
should  be  delivered  to  the  grandson,  on  lus 
signing  an  inventory,  and  giving  an  under- 
ts&ng  to  take  proper  qareof  them,  anddeal^ 
with  them  properly*  The  costs  of  the  re- 
hearing to  be  a  part  of  the  general  costs  of 
the  cause. 


} 


DALLIMORE  V,  OGILVIE. 


V.C. 
June  28. 

Motion  to  dismiss — 17*^  Order  of  ISZl. 

In  a  suit  for  an  injunction,  replkOHon 
was  filed  on  the  25th  of  Maroh  184S,  and 
the  plaintiff  obtained  an  order  for  a  «»ws»- 
sion  in  November  1843.  A  motion  by  the 
defendants,  in  May  1844,  to  dismiss  under 
the  I7th  Order  of  1881,  was  granted. 

This  was  a  bill  for  in  injunction  to  re- 
strain proceedings  at  law,  and  for  odier 
relief.  A  replication  was  filed,  and  noticse 
of  replication  given  to  the  defendants  (m 
the  25th  of  March  1843.     There  was  no 

•     (1)  1  Bro.  C.C.  274,  279. 
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motion  to  dkmiss  for  want  of  prosecution 
previons  to  the  replication.  The  plaintiff 
obtained  an  order  for  a  commission  on  the 
4th  of  November  1843,  and  served  it  on  the 
7th  of  November  following.  After  this  there 
was  no  proceeding  in  the  cause  till  notice  of 
motion  by  some  of  the  defendants  to  dismiss 
on  the  18th  of  May  1844.  The  plaintiff 
alleged  an  attempt  to  compromise  in  Feb- 
ruary and  March  1844. 

Mr.  BetheU  and  Mr.  Simpson  now  moved 
to  dismiss,  and  cited  Ray  son  v.  Lees  (1 ),  to 
shew  that  the  plaintiff  was  within  the  1 7th 
Order  of  1881(2). 

Mr,  StuaH  and  Mr.  Collins^  contra,  re- 
lied upon  the  attempt  to  compromise,  as 
excusing  the  plaintiff's  inactivity. 

Mr.  BetheUy  in  reply,  insisted  that  the 
defendants  were  entitled  to  move  to  dismiss 
before  November  1843,  as  the  order  for  the 
commission  ought  to  have  been  obtained 
and  served  within  three  weeks  after  replica- 
tion, but  was  not  obtained  for  more  than 
half  a  year ;  that  the  defendants  had  done 
nothing  to  waive  that  absolute  and  perfect 
right ;  and  further  that  they  were  entitled 
to  dismiss  for  want  of  prosecution,  since  the 
order  for  a  commission  was  obtained  not- 
withstanding the  alleged  attempt  at  com- 
promise. 

The  Vice  Chancellor. — ^You  are  en- 
titled to  the  order  to  dismiss.  I  may  observe, 
that  in  the  case  of  Rayson  v.  Lees  I  am 
represented  to  have  decided  that  a  party 
may  abandon  an  order  for  a  commission  to 
examine  witnesses  at  any  time ;  whereas  I 
expressly  decided  the  contrary,  and  I  have 
since  acted  upon  that  decision. 


2,  22./ 


BUSH  V.  8HIPMAN. 


v.c. 

July  12, 

Creditors*  Deed — Specific  Lien. 

The  plaintiffs^  who  were  hop^merchantSf 
sold  a  quantity  of  hops.  The  purchaser^ 
before  he  had  paid  for  them,  entered  into  a 
deed  of  composition  with  his  creditors,  who 
taere  to  execute  the  deed  within  three  months. 
The  plaintiffs,  who  retained  a  lien  on  the 
hopSf  aecordiny  to  the  custom  of  the  trade, 

(1)1  Keen,  14 ;  8.  c  5  Law  J.  Rep.  (n.s.)  Chanc. 
202. 

(2)  Ord.  Can.  12  -,  1  Law  J*  Rep.  (n.s.)  Chanc.  1. 


sold  them  for  much  less  than  the  original 
purchase-money,  and  then  claimed  to  share 
in  the  dividend,  under  the  deed,  for  the 
balance  due  to  them : — Held,  that  the  plain-' 
tiff,  not  having  executed  the  deed,  and  having 
paid  himself  in  partT>y  the  sale  of  the  hops^ 
could  not  claim  a  share  in  the  dividend  under 
the  deed. 

This  bill  was  filed  by  the  plaintiffs,  who 
were  hop-merchants  in  &ie  Borough,  against 
Messrs.  Shipman  &  Carter,  the  trustees 
under  a  deed  of  composition  with  creditors, 
to  obtain  a  dividend  under  the  deed.  The 
bill  stated  that  the  plaintiffs,  Messrs.  Bush 
&  Dudham,  sold  to  John  Shippam  a  certain 
quantity  of  hops  for  315/. ;  that  the  hops 
were,  in  accordance  with  the  custom  of  the 
trade,  retained  by  the  plaintiffs  in  their 
warehouse,  until  they  should*  be  removed 
by  the  purchaser,  they  retaining  a  lien 
upon  the  hops  for  the  purchase-money  and 
warehouse  dues;  that  Shippam,  the  pur- 
chaser, only  paid  30/.  of  the  purchase- 
money,  and  some  time  afterwards,  being  in 
difficulties,  made  an  assignment  of  his  pro- 
perty, for  the  benefit  of  his  creditors,  at  the 
same  time  informing  the  plaintiffs  of  that 
fact,  and  advising  them  to  sell  the  hops,  in. 
payment  of  their  claim  upon  him. 

The  deed  of  assignment  was  executed  oil 
the  8th  of  March  1842,  by  which  the  pro- 
perty was  conveyed  to  trustees^  to  apply 
the  residue  of  the  proceeds,  after  payment 
of  the  expenses,  unto  such  of  the  creditors 
as  should  execute  the  deed,  or  signify  in 
writing  their  assent  to  it,  and  deliver  to  the 
trustees  a  true  account  in  writing  of  their 
respective  debts,  within  three  calendar 
months  from  the  date  thereof,  and  should 
on  request  execute  the  said  indenture, 
rateably,  and  in  proportion  to  their  respec- 
tive debts,  without  any  preference  or 
priority  of  payment,  and  to  pay  the  surplus 
which  might  remain  after  such  payments 
unto  the  said  John  Shippam.  The  bill 
also  stated,  that  in  April  1842  the  plaintiffs 
made  an  application  to  the  trustees  under 
the  deed  of  assignment  for  an  authority 
to  sell  the  hops.  In  the  May  following  the 
trustees  gave  them  authority  to  do  so,  and 
requested  the  particulars  of  such  sale  might 
be  laid  before  them.  In  December  1842 
the  plaintiffs  having  been  unable  to  sell  the 
hops,  applied  to  the  trustees  to  take  them  at 
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jBt  valuation,  andib  idlow  them  an  equal  dSvi- 
dend  with  the  other  creditors  of  John  Shippam 
upon  the  halance  which  would  remain  due  to 
them  after  the  sale  of  the  hops.  The  trus- 
tees then  refused  to  allow  the  plaintiffs  to 
come  in  jointly  with  the  other  creditors,  so 
as  to  share  in  the  dividend  under  the  estate, 
on  the  ground  that  they  had  not  complied 
with  the  trusts  of  the  deed. 

The  plaintiffs  afterwards  sold  the  hops 
for  the  sum  of  77/.,  and  filed  this  bill, 
which  charged  that  die  plaintiflRi  had  not 
been  requested  to  sign  the  composition 
deed,  but  that  in  &ct  they  had  given  their 
assent  to  it  within  three  months  after  the 
date  by  the  application  they  had  made  to 
^e  trustees  for  permission  to  sell. the  hops; 
and  it  prayed  that  the  plaintiffs  might  share 
in  the  dividend,  under  the  deed  of  assign- 
ment, upon  the  balance  due  to  them. 

Mr.  Anderson  and  Mr,  GUuse,  for  the 
pledntiffit,  in  support  of  their  right  to  share 
in  the  dividend,  notwithstanding  they  had 
received  the  money  for  the  sale  of  the  hops, 
dted 

Dunch  V.  Kent,  1  Yem.  260. 

Spottisvfoode  v.  StockdaUt  Coop.  102. 

Sherwood  v.  Sanderson,  19  Yes.  280. 

Ex  parte  Parratt,  2  Mont.  &  Ayr.  626. 

Thomas  v.  Courtnay,  1  B.  &  Aid.  1. 
The  cases  generally  proceeded  upon  the 
ground  of  fraudulent  concealment;  here,  the 
plaintiffs  had  communicated  with  the  as- 
signees, and  had  virtually  consented  to  the 
deed  of  composition,  although  they  had  not 
4ictually  signed  it. 

Mr.  Bethell  and  Mr,  Harrison,  for  the 
assignees,  said  it  was  never  the  intention  of 
the  deed  that  any  particular  creditor  should 
make  what  he  could  by  the  sale  of  articles 
belonging  to  the  debtor,  and  then  come  in  to 
share  vnSx  the  other  creditors  for  the  balance 
due  to  him.  The  plaintiffs  had  never  yet 
performed  what  the  deed  required  of  them ; 
they  had  not  sent  in  their  accounts  within 
three  months,  nor  had  they  done  any  act  to 
shew  they  consented  to  the  deed. 

Lee  V.  Loekhart,  S  Myl.  &  Cr.  302. 

CuUingworthv.  Loyd,  2  Beav.  385 ;  s.  c. 
9  Law  J.  Rep.  (n.s.)  Chanc.  218. 

Leicester  v.  Rose,  4  East,  372. 

The  YiCE  Chancellor. — It  is  impossible 
to  grant  the  relief  asked  by  this  bill;  it  is 
quite  inconsistent  with  the  terms  of  the 


compontixm  deed.  The  case  of  CkUhff" 
worth  V.  Loyd,  though  the  drcmnatsnoes  ire 
different,  will  govern  this  case,  and  the  lan- 
guage of  the  Judges  in  Leicester  v.  Rose, 
refeired  to  by  the  Master  of  the  Rolls,  is 
also  sufficient  authority.  Here  the  plain- 
tiffs wished  to  secure  themselves  as  fiir  at 
they  could  by  the  sale  of  the  goods  in  their 
possession,  imd  then  to  come  in  upon  an 
equality  with  the  other  creditors  under  the 
composition  deed ;  that  seems  quite  inconsis- 
tent with  the  intention  of  the  deed.  It  is 
clear  that  the  effect  of  the  stipulation  in  the 
deed,  that  it  was  to  be  for  the  benefit  of 
those  creditors  who  should  come  in  and 
elaim  within  three  months,  was  to  have  a 
limit  to  the  time  within  which  the  creditors 
might  avail  themselves  of  this  mode  of  pay- 
ment. My  opinion  upon  the  merits  and 
the  substance  of  the  clause  is,  that  no 
relief  can  be  granted  to  the  plaintifis.  It  is 
an  experiment  which  must  fail,  and  theie- 
fore  the  bill  must  be  dismissed  with  costa 


C.      \ 
17.  J 


MARTIN  V.  MAUGHAM. 


July 

Charity — Charitable  Bequest — Costs. 

Where  a  testator  has  made  a  virtual  dis» 
position  of  his  property  to  charitahle  pw- 
poses,  and  the  particular  ob^t  cannot  be 
defined,  the  Court  will  endeavour  to  carry 
the  intention  into  effect,  by  means  of  a  scheme. 
The  Court  refused  to  give  costs  as  between 
solicitor  and  client,  except  with  consent. 

This  suit  was  instituted  to  establish  the 
will  of  Samuel  Butler,  a  surgeon  at  Lime- 
house.  The  testator  directed  the  whole  of 
his  property,  of  the  value  of  nearly  10,000/., 
to  be  converted  into  cash,  and  invested  in 
the  3  per  cents,  for  ever ;  and  after  giving 
several  annuities,  he  declared  the  plan  of  his 
great  desire  was  to  establish  a  sinking  fund, 
to  begin  with  a  net  income  of  600/.  per 
annum ;  and  he  hoped  that  every  five  years 
receipt  of  that  sum  would  produce  an  in- 
crease of  income  of  150/.  a-year,  which  he 
directed  to  be  appropriated  by  his  trustees 
for  the  benefit  of  the  charity-schools  of  this 
country,  in  the  manner  he  proceeded  to 
point  out.  He  then  selected  thirteen 
parishes,  which  were  to  be  the  immediate 
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recipients  of  his  bounty :  the  first  of  these 
was  St.  Anne*s,  Limehonse,  where  he  first 
drew  his  breath;  the  next,  St.  PauFs, 
Covent  Garden,  out  of  respect  to  the  me- 
mory of  his  namesake,  the  author  of  Hudi- 
bras,  whose  bones  lay  mouldering  in  that 
churchyard ;  the  third,  to  St.  Mary's,  Sand- 
wichy  out  of  love  and  duty  to  his  mother, 
whose  remains  were  deposited  there;  and 
then  followed  ten  other  parishes,  at  the 
eastern  extremity  of  the  metropolis.  After 
giving  them  for  their  motto, — *'  Be  just,  and 
fear  not,"  he  left  it  to  his  trustees  to  esta- 
blish in  regular  rotation  the  remaining 
parish  schools  in  the  kingdom,  taking  always 
the  nearest  to  the  last  establishment ;  and  if 
any  dispute  occurred  as  to  the  order  of  selec- 
tion, it  was  to  be  decided  by  measuring  the 
ground.  He  next  directed,  that,  on  old 
May-day  (which  was  his  birth-day)  in 
every  year,  the  master  of  each  school  should 
select  twelve  pupils,  most  conspicuous  for 
the  excellence  of  their  moral  chmcter  and 
for  writing  the  best  hands,  and  present 
them,  with  written  specimens  of  their  per- 
formance, to  the  churchwardens,  who  were 
requested  to  admit  them  into  the  vestry, 
or  to  the  communion-table,  if  it  was  not 
considered  an  impropriety  to  make  use  of  the 
sacred  table  for  that  purpose ;  and  in  their 
presence,  to  draw  lots;  and  the  fortunate 
boy  was  to  be  entitled  to  100/.  sterlings 
which  the  trustees  were  to  invest  for  hia 
benefit,  until  he  attained  twenty-one,  to 
enable  him  to  begin  the  world  with,  in 
order  that  he,  who,  by  the  fostering  hand  of 
society,  being  thus  encouraged,  might  have 
a  chance  of  proving  himself,  by  God's 
blessing,  a  worthy  member  thereof:  but,  in 
case  the  fortunate  boy  should  die,  or  turn 
out  a  bad  or  unprincipled  character,  the 
100/.  was  then  to  revert  to  the  sinking- 
fund,  or  be  given  away  in  bread  or  coals  to 
the  poor ;  and  on  the  same  day  a  sermon 
was  to  be  preached  by  an  able  clergyman^ 
who  was  to  receive  8/.  for  his  extraordinary 
trouble,  and  10/.  to  be  appropriated  annu« 
aUy,  to  establish  a  library,  and  in  purchas- 
ing a  copy  of  Ndson's  '  Fasts  and  Festivals 
of  the  Church,'  and  Jenner's  *  Morals,'  (from 
which  the  testator  himself  had  derived  great 
benefit)  to  be  given  to  each  of  the  twelve 
boys,  by  the  clergyman,  after  the  sermon : 
3/.  was  also  to  be  given  to  the  bell-ringers, 
as  an  encouragement  to  them,  to  give  a 
New  Series,  XIIL^Cuanc. 


specimen  of  their  best  performance  in  the 
art  of  bell-ringing ;  1/.  to  the  sexton,  for 
hoisting  the  fiag ;  and  9/.  to  the  secretary 
of  the  Vintners  Company,  for  his  extraor- 
dinary trouble  in  managing  the  business. 
The  testator,  then,  after  disposing  of  the 
remainder  of  the  150/.  per  annum,  proceeded 
to  nominate  his  executors,  requesting  each 
of  them  to  accept  a  silver  covered  cup  or 
tankard,  of  the  value  of  12Z.  cash,  to  be 
engraved  with  the  arms  of  the  testator's 
family,  and  the  motto,  ^*  God  be  my  guide;" 
and  when  they  had  duly  executed  his  will 
in  the  best  possible  manner,  all  his  property 
was  to  be  assigned  and  made  over  to  the 
master  and  wardens  of  the  Vintners  Com- 
pany, to  be  applied  by  them  to  the  cha- 
ritable purposes  mentioned;  but  the  first 
year's  income,  after  an  establishment  was 
accomplished,  was  to  be  laid  out  in  the  pur^ 
chase  of  three  gold  cups,  of  the  value  of 
120/.  each,  and  one  tankard,  of  the  value  of 
240/.^  which  was  to  be  engraved  as  the 
silver  cups ;  and  out  of  diem,  annually,  the 
master  and  wardens  were  to  drink  health 
and  prosperity  to  the  family  of  Butlers 
throughout  the  world ;  and  further,  "  to  keep 
up  the  spirit  of  the  thing,"  every  fifty  years, 
as  a  jubilee,  600/.  was  to  be  laid  out  in  the 
purchase  of  plate,  for  the  use  of  the  Vint- 
ners Company,  who  were  to  invite  to  their 
festival  on  that  day  the  Earls  of  Cahier  and 
Carrick,  to  whom  the  testator  had  reason  to 
think,  as  the  family  name  was  Butler,  he 
might  be  allied.  The  will  concluded  with 
a  supplication  to  the  Deity,  to  bless  the 
distribution  of  his  property  among  the  poor 
diarity*children,  and  make  it  the  means  of 
bringing  many  a  bright  gem  ftom  obscurity 
and  poverty,  and  converting  the  purse- 
proud  people  of  this  world  to  repentance, 
and  turning  their  pdf  to  the  establishment 
of  the  church  from  pole  to  pole.  He  after- 
wards executed  three  codicils,  and  several 
testamentary  papers,  which  related  only  to 
the  annuities,  except  that,  by  one  of  them 
the  Master  of  the  Rolls  was  added  to  the 
trust,  in  order  that  the  will  might  take 
effect,  and  to  prevent  any  confusion  after 
his  death. 

Mr,  Cooper  and  Mr,  Lloyd,  for  the  next- 
of-kin,  contended,  that  the  whole  scheme 
of  the  charity  was  founded  on  an  impossi- 
bility ;  that  the  will  was  altogether  void  for 
uncertainty ;  and  that  the  directions  would 
3E 


Digitized  by 


Google 


394 


COURTS  OF  CHANCERY; 


fidl  within  the  opentbn  of  the  statutes 
against  accumulations,  inasmuch  as  the 
period  at  v^hich  the  property  could  he  made 
availahle,  for  the  purposes  of  charity,  might 
he  postponed  for  half  a  century — Curtis  v. 
Zfiib'n(l). 

Mr,  RomiUy  and  Mr,  Daniell,  on  hehalf 
of  the  Master  of  the  Rolls,  said  his  lordship 
would  consent  to  act  as  trustee,  if  the 
Court  should  think  fit.  There  were  two  or 
three  points  in  this  will,  clearly  shewing  an 
intention,  hy  the  testator,  to  devote  his  pro- 
perty to  charitahle  purposes ;  and  the  Court 
had  power  to  carry  out  such  an  intention, 
although  the  testator  might  not  have  given 
in  elligible  directions.  The  principle  upon 
which  the  Court  acted  was,  that  if  it  found 
the  scope  of  a  will  to  be  that  property  should 
he  given  to  charity,  it  would  refer  the  wiU 
to  &e  Master  to  approve  of  a  sdieme.  The 
question  here  was,  whether  or  not  the  par- 
ticular directions  given  by  this  testator  could 
be  carried  into  effect,  or  whether  it  could  be 
carried  mto  effect  ey-pres.  It  was,  no  doubt, 
a  continually-accumulating  charity,  but  that 
would  not  vitiate  the  intention;  the  ex- 
pressed intention  was,  to  provide  a  sinking- 
ftmd,  for  the  benefit  of  the  charity-children 
of  the  country :  the  first  question  would  be, 
whether  it  was  not  a  charitable  bequest,  and 
if  the  Court  were  satisfied  of  that,  then  what 
was  to  be  the  particular  object  of  the  charity 
— Attomev  General  v.  the  Bishop  of 
Chester  {^. 

Mr,  JerviSf  for  the  Vintners  Company, 
accepted  the  trusts  of  the  will  reposed  in 
them,  and  asked  for  costs. 

Mr.  Simpson  appeared  for  the  annuitants, 
and  asked  for  costs. 

Mr,  Wray,  for  the  Attorney  General. 

Mr.  Stuart,  Mr,  Spenee,  Mr,  Heaihfield, 
and  Mr,  PreseoU  White  appeared  for  other 
parties  in  the  cause. 

The  Vice  Chancellor. — The  general 
impression  on  my  mind  is,  that  the  parti- 
cular mode  in  which  the  testator  meant  the 
benefit  to  be  given  cannot  be  carried  out. 
Yet  the  subject  is  confessedly  of  a  charitable 
nature ;  and  though  it  is  difficult  to  say  the 
particular  objects  may  be  able  to  take  place 
in  the  manner  pointed  out,  yet  it  is  clear 

(1)  5  Bea.  147  ;  a.c.  11  Law  J.  Rep.  (n.s.)  Chanc. 
880. 

(2)  1  Bro.  C.C.  444. 


there  is  a  de^miion  to  chsritaUe  purposes* 
I  think  the  next-of-kin  can  have  no  interest 
whatever.  If  the  testator  has  expressed 
the  intention  to  devote  to  charitable  pur- 
poses, the  question  is,  whether  it  shall  i»ot 
take  place,  whatever  may  be  the  difficulty 
of  carrying  out  the  particular  objects ;  and 
the  Court  may  carry  that  into  effect  through 
the  medium  of  some  other  sdieme. 

Mr,  Cooper  asked  for  costs  as  between 
solicitor  and  client. 

The  Vice  CflANCEZJiOR. — It  is  not  the 
custom  of  the  Court  to  give  costs  between 
solicitor  and  client,  except  with  consent. 

Subsequently,  as  Mr,  Wroff,  for  the 
Attorney  General,  did  not  object,  the  costs 
were  allowed,  as  between  solicitor  and 
client. 


} 


ELBORNE  17.  GOODE. 


v.c. 

June  7|  22. 

Devise  —  Executory  Devise  —  Statute 
ayainst  Accumulations. 

A  testator  directed  his  property  to  he 
aocumulated  dwring  the  lives  of  fdne  persons 
for  the  benefit  of  all  and  every  the  children 
of  the  said  nine  persons  which  should  be 
Uviny  at  the  decease  of  t?ie  survivor  of  the 
nine.  Some  of  the  nine  persons  were  still 
living  at  the  end  of  twenty -"one  years  t — 
Held,  that  this  clause,  which  constituted  an 
executory  devise  on  the  death  of  certain 
persons,  with  a  direction  to  accumulate, 
must  fail  after  the  period  cf  twenty^one 
years,  and  the  income  must  yo  to  the  next-of" 
kin, — Held,  also,  that  the  statute  agaimet 
accumulations  applied  only  where  there  was 
a  positive  direction  to  aceuntulate,  and  was 
not  applicable  to  a  mere  executory  devise, 
where,  by  operation  of  law,  the  Court  would 
direct  the  funds  to  be  accumulated, — McDon- 
ald V,  Bryce,  (2  Keen,  276  ;  s.  c.  7  Law  J, 
Rep,  (n.s.)  Chanc.  173,)  dissented  from^ 

Edward  Goode,  the  testator  in  these 
pleadings,  by  his  will,  dated  the  29th  of 
May  1812,  gave  and  bequeathed  to  his  two 
nephews,  Henry  Goode  and  the  Rev.  Am- 
brose Goode,  and  Thomas  Sharpe,  all  his 
leasehold  messuages  or  tenements  in  Cam- 
bridge, and  also  all  his  ready  money,  monies 
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in  the  funds,  martgages^  bonds,  notes,  and 
other  secttrities  lor  money,  household  fur- 
niture, goods,  chattels,  personal  estate,  and 
effects  whatsoever  and  wheresoever,  upon 
trust,  to  sell  and  dispose  of  the  same, 
and  invest  the  proceeds  in  manner  thierein 
mentioned,  and  pay  thereout  certain  an* 
nuiUes  and  legacies  therein  mentioned; 
and  as  to  all  the  rest,  residue,  and  re- 
mainder of  the  dividends,  interest,  and 
produce  of  the  said  trust  monies,  it  was 
the  will  of  the  testator  that  the  same  should 
aceumulate  until  the  decease  of  the  survivor 
of  the  annuitants  named  in  his  will,  and  be 
from  time  to  time  laid  out  on  government 
or  real  securities,  in  the  same  manner 
with  the  like  power  as  the  principal  money 
was  thereby  directed  to  be  placed  out; 
and  he  gave  and  bequeathed  unto  all  and 
every  the  children  of  his  nine  nephews 
and  nieces  who  were  annuitants  therein- 
before mentioned,  which  should  be  living  at 
the  time  of  bis  decease,  or  bom  after  his 
death,  in  the  lifetime  of  his  three  sisters  or 
any  or  either  of  them,  to  the  two  children 
of  his  late  nephew  Edmund  Goode,  deceased, 
and  to  Miss  Elizabeth  Styche,  the  sum  of 
100/.  a  piece,  to  be  paid  to  such  of  them 
as  should  have  attained  the  age  of  twenty- 
one  years,  within  six  months  after  the  de- 
cease of  either  of  his  said  sisters,  and  to  each 
of  them  as  should  be  under  that  age  when 
that  event  should  happen,  when  and  as  soon 
afterwards  as  they  should  respectively  attain 
such  age  (but  without  interest  in  the  mean 
time),  in  case  the  principal  of  the  trust 
monies  should  then  be  sufficiently  large  to 
enable  his  trustees  to  pay  the  same,  after 
making  a  sufficient  reservation  for  the  pay- 
ment of  such  of  the  said  annuities  as  then 
remained  payable,  or  so  soon  after  the  death 
of  any  one  of  his  said  sisters  as  conveni-* 
ently  might  be;  but  if  any  such  children  or 
the  said  E.  Styche  should  die  before  his, 
her,  or  their  said  legacy  or  legacies  should 
become  payable  as  aforesaid,  without  having 
issue,  the  same  should  lapse  and  be  void. 
And  as  to  all  the  rest,  residue,  and  re- 
mainder of  his  said  trust  monies  and  effects, 
the  said  testator  gave  and  bequeathed  the 
same  unto  and  amongst  all  and  every  the 
children  of  his  said  nine  nephews  and  nieces 
who  were  annuitants  therein  named,  and  of 
his  late  nephew  E.  Goode,  deceased,  which 
should  be  living  at  the  decease  of  the  sur- 
vivor of  all  the  said  several  annuitants  in 


equal  shares  and  proportions,  or  to  the  issue 
of  any  one  or  more  of  such  children  which 
should  be  then  dead,  and  have  left  issue,  such 
issue  to  take  only  between  or  amongst  them 
the  share  or  shares  which  his,  her,  or  their 
parent  would  have  been  entitled  to,  if  living, 
the  shares,  as  well  of  such  children  then 
living  as  of  the  issue  of  any  deceased  chfld 
or  children,  to  be  paid  to  them  respectively^ 
with  all  convenient  speed  after  the  death  of 
such  surviving  annuitant,  and  in  case. any 
or  either  of  them  should  be  then  under  the 
age  of  twenty-one  years,  the  share  or  shares 
of  such  minors  should  be  paid  into  the  hands 
of  their  respective  guardian  or  guardians  for 
their  own  use  and  benefit,  whose  receipt 
should  be  sufficient  discharges  for  the  same. 
Some  of  the  annuitants  were  still  living, 
and  some  had  died,  leaving  issue,  and  the 
period  during  which  the  accumulations  were 
directed  to  be  made,  having  now  exceeded 
twenty-one  years,  a  question  arose,  whether 
the  persons  entitled  to  the  residue  or  the 
next-of-kin  were  entitled  to  take  the  interest 
of  such  accumulations.  The  issue  of  the 
deceased  annuitants  also  claimed  a  share. 

Mr.  Bethelh  Mr.  Stuart,  Mr.  Wood, 
Mr.  Piggoti,  Mr.  Lowndes,  Mr.  Pitman, 
and  Mr.  Collyer  appeared  for  the  residuary 
legatees;  and  cited— 

Griffiths  V.  Vere,  9  Ves.  127,  and 
Jarman  on  fVills,  vol.  1,  p.  264. 

Mr.  Walker,  Mr.  Kenyon  Parker,  Mr. 
Lovat,  Mr.  Teed,  Mr.  Beevor,  and  Mr* 
Collins,  appeared  for  the  next-of-kin,  and 
cited — 

Crawley  v.  Crawley,  7  Sim.  427 ;  s.  c.  4 

Law  J.  Rep.  (n.s.)  Chanc.  265. 
O'Neill  V.  Lucas,  2  Keen,  313. 
Pride  v.  Fooks,  2  Beav.  430 ;  s.  c.  9  Law 

J.  Rep.  (n.s.)  Chanc.  234. 
M' Donald  v.  Bryce,  2  Keen,  276;  s.  c. 

7  Law  J.  Rep.  (n.s.)  Chanc.  173. 
Eyre  v.  Marsden,  2  Keen,  664;  s.  c.  7 

Law  J.  Rep.  (n.s.)  Chanc.  220. 
Evans  v.  Hellier,  5  CI.  &  Fin.  114. 
Trickey  v.  Trickey,  3  Myl.  &  K.  560. 

The  Vice  Chancellor. — In  this  case, 
it  seems  to  me  to  have  come  on  in  a  man- 
ner that  was  not  very  profitable  to  the 
parties,  in  this  sense : — when  it  first  came 
on,  upon  the  last  short  cause  day,  last  term, 
and  before  the  case  was  at  all  discussed,  and 
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before  I  had  a  very  clear  notion  of  what  Hie 
case  was,  questions  arose  about  the  inter- 
ests  which  the  different  counsel  had  to 
sustain,  and,  as  I  recollect  it,  some  of  the 
counsel  were  so  clothed  with  the  duty  of 
defending  conflicting  interests,  that  they  had 
not  time  to  elect  what  course  they  would 
take ;  and  so  the  cause  stood  over  until 
the  first  short  cause  day  in  the  sittings  after 
term,  and  then  the  matter  proceeded  to  be 
discussed,  as  I  understood  it,  on  the  suppo- 
sition that  this  was  die  case,  namely,  that 
there  was  an  executory  devise  of  such  a 
nature  as  that  it  would,  according  to  the 
cases  of  Stephens  v.  Stephens  (2),  and 
Gibson  v.  Rogers  {2),  of  themselves,  inde* 
pendently  of  any  question  upon  the  late 
statute  preventing  accumulations,  carry  all 
the  rents  and  profits  to  that  person  or  those 
persons  who  might  answer  the  character  of 
the  intended  executory  devisees;  and  the 
matter  was  argued  as  if  the  question  really 
was,  whether  the  view  of  the  statute  which 
has  been  taken  by  my  Lord  Eldon,  in  the 
case  of  Griffiths  v.  Fere,  should  prevail,  or 
whether  that  view  should  prevail  which  wais 
adopted  in  the  decision  by  Lord  Langdale, 
in  fie  case  of  M*Dor$aid  v.  Bryet.  I  was 
very  much  struck  with  the  argument  on 
both  sides,  and  without  in  the  first  instance 
particularly  considering  what  the  case  really 
was,  I  turned  my  attention  to  the  conside- 
ration of  what  would  be  the  law,  upon  the 
supposition  that  the  case  was  such  as  I  sup- 
posed it  then  to  be.  If  it  had  been  stated 
at  once  that  there  was  a  mere  devise  of  the 
residue  in  a  given  manner,  with  a  direc- 
tion tliat  an  accumulation  should  be  made 
during  the  lives  of  several  persons  named  as 
annuitants,  and  that  then  the  bulk  of  the 
property  was  to  be  given,  after  payment  of 
certain  legacies  which  do  not  affect  the 
question,  to  certain  persons  who  should  be 
survivors  at  the  death  of  all  the  annuitants, 
there  really  would  have  been  no  doubt 
at  all ;  because,  in  that  case,  the  testator 
having  made  a  direction  to  accumulate,  after 
the  direction  in  Griffiths  v.  Vere^  which  was 
followed  by  Longdon  v.  Shnson  (3),  and  by 
several  other  cases  quoted  on  this  subject, 
and  the  case  of  McDonald  v.  Bryce^  which 
does  not  affect  that  question,  no  doubt  the 
accumulation  would  be  good  for  the  time 

(1)  Cas.  temp.  Talbot,  228. 

(2)  Amb.  93. 
(S)  12  Ves.  295. 


allowed,  that  is,  the  term  of  twenty-one 
years,  according  to  the  cases ;  and  would  as 
to  all  the  surplus  time  be  void,  axkd  would 
go  to  the  persons  who  would  take,  if  it  were 
real  estate  to  the  heir-at-law,  and  if  it  were 
personal  estate  to  the  next-of-kin.  On  tb^ 
there  would  be  no  doubt,  and  that,  stricdy 
speaking,  would  be  a  short  cause,  since  the 
statement  of  the  case  would  necessaiDy  have 
produced  that  decision ;  but  it  oertoiiidy  wss 
axgued  before  me  on  the  suppodtioB  that 
there  was  a  mere  executory  devise,  and  being 
an  executory  devise  of  Uie  lesidtte,  itwoidd, 
according  to  the  two  cases  which  I  have 
mentioned,  independentiy  of  the  statute, 
have  carried  all  the  intenoediate  rents  aid 
profits  which  would  have  aoeraed  uatil  tie 
time  arose  when  tiie  character  of  llioae  id» 
w«re  to  take  as  exeeutory  deviaees  would 
be  determined ;  and  tiien  the  question  weuM 
be,  whether  the  statute  itself  has  beea  framed 
in  such  words  as  to  affect  dial  case.  So 
much  was  said  about  this,  and  I  have  con- 
sidered it  so  much,  that  although  it  is  not 
necessary  for  the  decision  in  the  cause,  it 
may  be  worth  while  to  state  what  my  opi- 
nion is. 

It  is  remarkable  on  the  statute  itself  (4), 
that  it  begins  with  this  statement :-~ 
'*  Whereas  it  is  expedient  that  all  disposi- 
tions of  real  or  personal  estates,  whereby  the 
profits  and  produce  thereof  are  directed  to 
be  accumulated,  and  the  beneficial  enjoy- 
ment thereof  is  postponed,  should  be  made 
subject  to  the  restrictions  hereinafter  ooa- 
tained."  It  is  then  enacted,  '*  That  no  person 
or  persons  shall,  after  the  passing  of  this  act, 
by  any  deed  or  deeds,  surrender  or  surren- 
ders, will,  codicil,  or  otherwise  howsoever, 
settle  or  dispose  of  any  real  or  personal  pro- 
perty so  and  in  such  manner  that  the  rents, 
issues,  profits  or  produce  thereof,  shall  be 
wholly  or  partially  accumulated  for  any 
longer  term  than  the  lives  of  certain  persons, 
or  the  term  of  twenty-one  years  from  the 
death  of  any  such  grantor,"  and  so  on,  "or 
during  the  minority  of  any  person  to  take,  or 
during  the  minority  or  respective  minorities 
only  of  any  person  or  persons  who,  undCT  the 
uses  or  trusts  of  the  deed,  surrender,  vriU,  or 
other  assurances  directing  such  accumula- 
tions, would  for  the  time  being,  if  of  full  age, 
be  entitied  unto  the  rents,  issues,  and  profits." 
Then,  the  statute  having  said  that  no  person 

(4)  39  &  40  Geo,  3.  c.  98. 
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shall  do  this  thing,  says,  "  And  in  every 
esse  where  any  accumulation  shall  be  di- 
rected odiervnse  than  as  aforesaid,  such 
direction  shall  be  null  and  void,  and  the 
rents,  issues,  profits,  and  produce  of  such 
property  so  directed  to  be  accumulated 
shall,  so  long  as  the  same  shall  be  directed 
to  be  accumulated,  contrary  to  the  provi- 
sions of  this  act,  go  to  and  be  reserved  by 
such  peiBon  or  persons  as  would  have  been 
entitled  thereto  if  such  accumulation  had 
not  been  directed."  Now  there  certainly 
is  a  moat  copious  use  of  the  words  ''direc- 
tion" and  *'  direct ;"  and  it  seems  to  me  thai 
the  language  of  the  act  expressly  applies  to 
the  case,  and  the  case  only,  where  tiiere  is  a 
dkeetion  to  aecumulate,  and  that  upon  the 
&oe  of  the  statute  it  does  not  apply  to  the 
chae  of  a  mere  naked  executory  deviae ;  for 
by  operation  of  law,  without  any  direction 
fimn  the  testator,  this  Court  would  direct 
the  profits  to  be  accumulated. 

Now,  it  is  very  remarkable,  that  when 
Lord  Eldon  speaks  of  this  case,  in  the 
case  of  Griffiths  v.  Fere,  he  says,  (5)  *'  As 
to  the  analc^  between  executory  devise 
and  the  law  to  be  considered  laid  down  by 
this  act,  if  the  act  itself  does  not  prescribe 
what  is  to  be  the  effect  of  the  direction, 
the  analogy  may  be  resorted  to,  in  order  to 
determine  the  effect;  but  if  the  act  has 
itself  said  what  is  to  be  the  effect,  you  can- 
not upon  analogy  go  farther  than  to  apply 
it,  as  far  as  the  directing  words  of  the  act 
wiU  allow."  And  then,  he  says  (6),  **  The 
difficulty  was  put  strongly,  supposing  the 
life  of  the  husband  should  happen  to  endure 
for  more  than  twenty-one  years,  what  is 
to  become  of  the  profits  accumulated  at 
the  end  of  twenty-one  years?"  Then, 
he  says,  *'  The  very  same  difficulty  might 
occur  upon  a  will  precisely  in  the  terms  of 
the  act,  as  upon  this  will.  For  instance,  sup- 
pose the  testator  had  an  infant  son  a  year 
old,  and  a  brother,  and  that  he  expressly 
directed  accumulation  for  twenty-one  years, 
and,  subject  to  that,  gave  the  estate  to  his 
eldest  son,  and  after  the  decease  of  his 
eldest  son,  to  the  eldest  son  of  his  brother : 
suppose  the  will  contained  a  direction  that 
the  property  so  accumulated,  under  a  direc- 
tion admitted  to  be  legal,  should  go  to  the 
person  who,  under  those  limitations,  was  to 
take  the  estate,  it  is  clear,  though  the  direc- 

(5)  9  Ves.  134. 

(6)  Ibid.  136. 


tion  to  accumulate  is  only  for  twenty-one 
yearsi  yet,  under  the  combined  effect  of  the 
direction  and  the  law,  there  might  be  an 
accumulation  for  forty  years ;  for  if  the  son 
lived  till  just  about  the  end  of  the  first 
twenty  years,  and  then  died,  and  the  brother 
had  a  son  about  a  week  old,  and  by  his 
will  he  had  provided  a  maintenance  for  his 
own  son,  under  the  direction  of  the  law,  that 
accumulation  must  during  the  minority  of 
that  son  accumulate  in  this  court.  It  is 
clear,  then,  he  would  take  the  accumulation 
of  forty  years."  Now,  it  is  observable  with 
respect  to  that  case,  that  Lord  Eldon  is  put- 
ting a  question  totally  distinct  from  the 
present,  because  he  is  putting  the  case  of  a 
devise  to  one  party,  with  a  direction  to  accu- 
mulate, and  then  a  simple  devise  to  another ; 
and  my  Lord  Eldon  there  supposes,  that 
being  the  case,  that  the  statute  did  not  at 
all  intend  to  interfere  with  the  accumulation, 
which  would  only  be  directed  by  operation 
of  law ;  and  it  struck  me  in  reading  as  well 
as  I  could  the  different  cases  that  have  fol- 
lowed on  the  subject,  that,  notwithstanding 
my  Lord  Langdale's  decision  in  the  case  of 
McDonald  v.  Bryce,  he  has  himself  given 
a  very  plain  rule,  in  the  language  which  is 
ascribed  to  him  in  the  case  of  Et/re  v. 
Marsden  (7),  because  the  language  that  is 
there  found  is  this:  ''The  statute,  as  it 
appears  to  me,  was  not  intended  to  operate, 
and  does  not  operate  to  alter  any  disposition 
made  by  the  testator,  except  his  ddrection 
to  accumulate.  Striking  diat  out,  every- 
thing else  is  left  as  before  ;  and  all  the  other 
directions  of  the  will  as  to  the  time  of  pay- 
ment or  any  contingencies,  are  to  take  effect 
according  to  the  true  construction  of  the 
will,  unaltered  by  the  effect  of  the  statute." 
Now,  if  you  apply  that  language  of  Lord 
Langdale  to  a  case  in  which  no  direction 
for  accumulation  is  made,  but  there  is  an 
executory  devise  in  such  a  case  by  the  ope- 
ration of  law,  the  rents  and  profits  inter- 
mediately accruing  would  be  preserved  by 
way  of  accumulation  for  the  person  ulti- 
mately taking  under  the  executory  devise. 
Where  there  is  nothing  to  strike  out  in 
the  way  of  direction,  you  cannot  strike 
out  the  direction  unless  you  strike  out 
the  devise,  and  the  direction,  therefore,  must 
be  considered  as  a  separate  thing  from  the 
devise ;  and  it  really  appears  to  me,  that  if 

(7)  2  Keen,  574j  8,c.  7  Law  J.  Rep.  (n.s.) 
Cbanc.  224. 
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ever  the  case  should  arise,  such  as  actually 
did  arise  in  McDonald  v.  Bryce,  it  would 
deserve  very  serious  consideration,  whether, 
considering  the  language  of  Lord  Langdale 
himself,  in  the  case  of  Eyre  v.  Maraden^ 
and  what  my  Lord  Eldon  has  put  by  way 
of  hypothetical  view  of  a  possible  case,  in 
Griffiths  V.  Vere,  the  decision  in  McDonald 
V.  Bryce  could  be  sustained. 

But  after  having  considered  all  these 
cases  and  the  statute  as  well  as  I  could, 
it  certainly  occurred  to  me  that  I  must 
then  consider  what  was  the  case  actually 
before  me ;  and  on  looking  at  the  bill  I  find 
that  this  question,  which  was  argued  upon 
the  doctrine  in  Griffiths  v,  Vere  and  M^Do"^ 
nald  V.  Brycej  does  not  arise;  because, 
as  I  understand  it,  this  most  wordy  tes- 
tator having  begun  with  a  devise  of  all 
his  personal  property  and  leaseholds,  mes- 
suages, and  so  on,  and  all  his  personal 
estate,  and  having  given  a  direction  to  sell 
and  invest,  and  having  directed  that  all  the 
rest,  residue,  and  remainder  of  his  p»* 
sonal  estate  and  effects,  should  be  from 
time  to  time  laid  out  on  government  or  real 
securities,  and  having  then  given  a  great 
variety  of  legacies,  he  gives  several  annui- 
ties besides.  Then  he  proceeds  to  dispose 
of  what  he  calls  the  residue,  that  is,  after 
there  had  been  divers  payments  and  deduc- 
tions made  out  of  the  residue.  Then  he 
directs :  "  And  as  to  all  the  rest,  residue, 
and  remainder  of  the  dividends,  interest,  and 
produce  of  the  said  trust  monies,  aft^  pay- 
ment of  the  said  several  annuities,  until  they 
shall  respectively  determine,  it  is  my  will 
that  the  same  shall  accumulate  until  the 
decease  of  the  survivor  of  them,  the  said 
several  annuitants."  There  is  therefore  an 
express  direction  that  the  thkig shall  aocumu-- 
late  during  the  lives  of  the  several  annuitants, 
that  is,  until  the  time  should  happen  when 
the  person  to  take  as  executory  devisee 
should  be  determined,  because  he  then  pro- 
ceeds to  make  further  gifts  of  money  to 
various  persons ;  and  then  he  says :  '*  I  give 
and  bequeath  unto  all  and  every  the  children 
of  my  said  nine  nephews  and  nieces,  who 
are  annuitants  hereinbefore  named,  which 
shall  be  living  at  the  time  of  my  decease, 
or  born  after  my  death,  in  the  lifetime  of 
my  said  three  sisters,  or  any  or  either  of 
them" — mentioning  them,  certain  sums :  and 
then  there  comes  this  : — '*  And  as  to  all  the 
rest,  residue,  and  remainder  of  the  said  trust 


monies  snd  efects,  I  giveimd  bequeath  llie 
same  unto  and  among  all  and  every  tke 
children  of  my  said  nine  nephews  and 
nieces  who  are  annuitants  heieinbefoiB 
named,  and  of  my  said  late  nephew,  £d* 
mund  Croode,  deceased,  which  shall  be  living 
at  the  decease  of  the  survivor  of  all  the  said 
annuitants."  So  that  really  on  the  will, 
when  I  came  to  read  it  over  leisnrely,  it 
seems  that  it  is  nothing  more  than  the  oidi- 
nary  case  of  a  person  making  an  executory 
devise,  to  take  effect  after  the  death  of  nine 
several  persons,  and  directing  that  during 
the  lives  of  all  those  persons  there  shall  be 
an  accumulation.  Then  the  law  is  dear, 
the  statute  intervenes^  and  cuts  it  down  to 
the  term  of  twenty-one  years ;  and  on  the 
express  authority  of  the  statute,  as  adopted 
by  a  great  variety  of  decisions,  which  it  is 
now  too  late  to  controvert,  although  1  do 
recollect  perfectly  well  that  when  the  case 
of  Longdon  v.  SimMou  came  on,  it  was  at«- 
tempted  to  aigue  against  the  decision  in 
Griffiths  V.  Vere^  but  in  vain — it  is  now 
quite  settled ;  and  therefore  I  conceive  that 
fdl  I  can  do  in  this  case,  which  appears  U> 
me  to  be  perfectly  plain,  is  to  say,  that  all 
the  accumulations  beyond  the  twenty-one 
years,  must  go  to  the  parties  who  would  be 
the  next-of-kin. 

Costs  to  be  apportioned. 


V.C. 
July  26. 

Evidence 
Priest. 


} 


D  AGLIE  V.  FRYER. 


Certificate  from  a  Romish 


A  certificate  of  baptism  from  a  Rcnmn 
Catholic  chapelj  signed  by  the  priesif  is  noi 
good  evidence. 

This  was  a  petition  for  the  payment  oat 
of  court  of  a  sum  of  money  to  the  plaintiff, 
upon  his  attaining  the  age  of  twenty-one 
years,  under  the  following  bequest  in  the 
will  of  the  Countess  de  Trout:— ''All  the 
money  funded  by  the  late  Thomas  Boawell, 
Esq.,  in  my  name  in  the  long  annuities,  501, 
per  annum,  I  give  to  my  godson,  Charles, 
the  son  of  Count  D'Aglie,  the  Sardinian 
Ambassador  at  this  court,  after  the  decease 
of  my  sister  Mrs.  Neve."  The  evidence  of 
the  death  of  Mrs.  Neve  was  an  extract  from 
the  register  of  a  Roman  Catholic  chapel,  and 
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ako  a  certifioaie  firom  the  r^^istrar  genend : 
but  the  onlj  evidence  that  Charles  lyAglie 
attained  his  majority  was  the  copy  (in  Latin) 
of  the  regbter  of  his  baptism,  at  ^e  chapel 
of  the  Sardinian  Ambassador  in  London. 
There  was  also  an  affidavit,  that  the  deponent 
had  compared  this  extract  with  the  register, 
and  a  certificate  of  the  identity. 

Mr.  De  Gex  appeared  in  support  of  the 
petition. 

The  Vice  Chancxllor  said,  the  certificate 
from  the  registrar  general's  office  was  good 
evidence  of  the  death  of  Mrs.  Neve,  but  he 
eonld  not  admit  the  entry  at  the  Roman  Ca- 
tholic chapel  as  evidence  of  the  baptism  of 
the  petitiooer. 

Mr»  De  Oex  subsequently  produced  to 
the  Court  a  certificate  from  the  uncle  of  the 
petitioner,  stating  that  he  had  known  the 
pelitioBer  all  his  life,  and  that  he  had  at« 
tained  the  age  of  twenty-one  last  December. 

The  Vice  CMAHCELLoa  said,  that  was 
sufficient  evidence. 


K.  Bruce,  V.C.I    attorney   general  r. 
July  3.        J  severne. 

Baron  and  Feme-^Marriage  Act — Evi- 
dence— Interrogatories. 

An  information  was  filed  under  the  Mar^ 
riage  Act  (4  Qeo.  4.  c.  76.),  and  some 
evidence  adduced  in  support  of  tl,  which^  at 
the  hearing^  was  deemed  insufficient  by  the 
Court*  Liberty  was  given  to  the  relator  to 
esshibU  interrogatories  for  the  purpose  of  ad' 
ducing  additional  evidence. 

Such  an  information  will  lie,  and  a  de* 
ctee  ntay  be  made  on  it,  although  the  party 
**  not  offending*^  has  not  any  property  in  pos- 
seeeien,  remainder,  reversion,  or  contingency » 
Such  an  information  wiU  lie  at  the  relation 
of  the  guardians  of  a  husband,  who  has  no 
property  in  possession,  remainder,  reversion, 
or  eaepectaney,  against  a  wife  being  the  offend* 
inff  party. 

One  of  the  parties  to  the  marriage  who 
ew0ears  that  the  other  party  is  of  age,  he  or 
she  knowing  the  contrary,  is  a  party  "falsely 
swearing"  within  the  meaning  of  the  act. 


This  was  an  information  filed  by  the 
Attorney  Qeneral  at  the  relation  of  Mrs. 
Severne,  the  mother  and  guardian  of  the  de- 
fendant Thomas  Severne,  under  the  Mar- 
riage Act  (4  Geo.  4.  c.  76.  s.  23). 

The  information  stated,  that  Francis 
Severne  by  his  will  bequeathed  all  his  pro- 
perty to  trustees,  upon  trust  for  all  and  every 
lus  child  and  children,  who  should  live  to 
attain  twenty-one,  to  be  equally  divided  be- 
tween them  ;  and  appointed  his  widow,  the 
relator  Mrs.  Severne,  to  be  the  guardian  of 
his  children ;  that  the  testator  died  leaving 
several  chikken,  of  whom  the  defendant 
Thomas  Severne  was  one ;  that  T.  Severne 
was  then  an  in&nt,  and  that  T.  Severne 
would,  in  the  event  of  his  attaining  twenty- 
one,  be  entitled,  under  tins  will,  to  a  fortune 
oi  about  6,000/. 

The  information  went  on  to  state,  that  on 
the  lath  of  October  1842,  the  other  defen- 
dant, Mary  Ann  Severne,  the  wife  of  the 
defendant  T.  Severne,  then  Mary  Ann  Cro- 
oomb,  by  means  of  an  affidavit  sworn  by  her, 
in  which  she  stated  that  T.  Severne  was  up- 
wards of  twenty-one,  procured  a  licence  to 
be  granted  by  Mr.  Almond,  a  surrogate  at 
Nottingham,  and  that  on  the  same  18th  of 
October,  T.  Severne  and  M.  A.  Crocomb 
were  married  by  licence  by  the  same  Mr. 
Almond  at  Nottingham. 

The  information  went  on  to  state,  that 
at  the  time  of  the  marriage  the  defendant  T. 
Severne  was  under  age,  and  only  about  six- 
teen years  old,  and  that  (he  marriage  took 
effect  without  the  knowledge  or  consent  of 
the  relator. 

The  information  stated,  in  general  terms, 
thai,  **  at  the  time  the  above-mentioned 
affidavit  was  made,  the  defondant,  M.  A. 
Severne,  knew  that  T.  Severne  was  under 
age,  and  fidsely,  wilfully,  and  knowingly 
swore  that  he  was  above  age,"  but  the  in- 
formation did  not  enter  into  any  particu- 
lars, or  put  in  issue  any  specific  facts  or 
circumstances. 

The  information  prayed  that  it  might  be 
declared,  that  M.  A.  Severne,  having  of- 
fended as  aforesaid,  had  forfeited  all  estate, 
right,  title,  and  interest  in  any  property 
which  had  accrued  or  should  accrue  to  her 
by  force  of  the  said  marriage ;  and  that  all 
proper  directions  might  be  given  by  the 
Court  for  securing  all  such  estate,  right,  title, 
and  interest  for  the  benefit  of  T.  Severne 
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and  the  issue  of  the  said  marriage,  or  some 
of  them,  in  such  manner  as  the  Court  should 
think  fit,  for  the  purpose  of  preventing  the 
said  M.  A.  Seveme  from  having  any  interest 
in  any  real  or  personal  estate,  or  any  pecu-* 
niary  henefit  from  the  same  marriage. 

The  defendants,  heing  both  infants,  put  in 
the  usual  infiaint's  answer. 

The  evidence,  as  to  the  false  swearing, 
consisted  of,  first,  an  examined  copy  of  an 
affidavit  in  the  Archdeaconry  Court  of  Not- 
tingham, signed  Mary  Ann  Crocomb,  in 
which  the  deponent  stated,  "  that  she  was 
twenty-one,  and  a  spinster ;  that  she  intended 
to  marry  T.  Seveme,  and  that  T.  Severne 
was  of  the  age  of  twenty-one  years  and  up- 
wards, and  a  bachelor,  and  that  she  believed 
there  was  no  impediment  of  kindred  or  alli- 
ance, or  of  any  other  lawful  cause,  nor  any 
suit  commenced  in  any  ecclesiastical  court 
to  bar  or  hinder  the  proceeding  of  the  said 
matrimony  ;"  and  secondly,  the  evidence  of 
one  Mrs.  Faulkner,  which  was  as  follows ; 
"  Mary  Ann  Crocomb  resided  at  my  house 
some  time  before  the  marriage.  She  went 
to  Nottingham  for  the  purpose  of  procuring 
the  licence,  and  before  she  went  to  Notting- 
ham she  knew  that  T.  Seveme  was  under 
twenty-one.  The  reason  of  my  believing 
that  M.  A.  Crocomb  so  knew  is,  that  I  have 
heard  T.  Seveme  say  so  several  times  in 
the  presence  and  hearing  of  M.  A.  Crocomb, 
and  in  particular  1  heard  on  one  occasion 
T.  Seveme  tell  M.  A.  Crocomb  that  he  was 
eighteen,  and  that  she  replied  that  she  was 
only  nineteen." 

The  clauses  of  the  act  (4  Geo.  4.  c.  76.) 
having  reference  to  the  question,  are  as 
follows  : — By  sect.  14.  it  is  enacted,  that 
"before  any  licence  shall  be  granted  one 
of  the  parties  shall  personally  swear  be- 
fore the  surrogate  that  he  or  she  believeth 
that  there  is  no  impediment  of  kindred  or 
alliance,  or  of  any  other  lawful  cause,  nor 
any  suit  commenced  in  any  ecclesiastical 
court,  to  bar  or  hinder  the  proceeding  of  the 
said  matrimony  according  to  the  tenor  of  the 
said  licence ;  and,  where  either  of  the  parties 
shall  be  under  the  age  of  twenty -one  years, 
that  the  consent  of  the  person  whose  consent 
is  required  by  the  provisions  of  the  act  has 
been  obtained  thereto." 

This  person,  by  the  16th  section,  in  the 
events  that  happened,  was  the  relator. 

By  the  23rd  section  it  is  enacted,  "  that,  if 


any  valid  marriage  solemnised  by  lieenoe 
shall  be  procured  by  a  party  to  such  mar- 
riage to  be  solemnized  between  persons,  one 
or  both  of  whom  shall  be  under  the  age  of 
twenty-one  years,  by  means  of  such  party 
felsely  swearing  as  to  any  matter  or  matters 
to  which  such  party  is  hereinbefore  required 
personally  to  swear,  such  party  wilfully  and 
knowingly  so  swearing,  then  it  shall  be 
lawful  by  information,  at  the  relation  of  a 
parent  or  guardian  of  the  minor  whose  con- 
sent has  not  been  given  to  such  marriage, 
to  sue  for  a  forfeiture  of  all  estate,  right, 
tide,  and  interest  in  any  property  which  hath 
accraed  or  shall  accrue  to  the  party  so  of- 
fending by  force  of  such  marriage ;"  and  it 
is  directed  that  the  Court  shall  order  such 
property  to  be  settled  for  the  benefit  of  the 
party  not  offending  or  the  issue  of  the  mar- 
riage. 

By  the  25th  section,  it  is  enacted,  that  any 
such  information  must  be  filed  within  one 
year  after  the  solemnization  of  the  marriage. 

Mr,  Russell  and  Mr.  Smyihe^  for  the 
relator,  cited  The  Attorney  General  v. 
Mullay{\). 

Mr,  Wiyram  and  Mr.  W.  T.  S.  DanieU, 
for  the  defendants. — As  this  act  creates  a 
forfeiture,  and  inflicts  a  penalty  on  parties, 
and  is  in  the  nature  of  a  penal  statute,  the 
defendants  have  a  right  to  require  that  it  shall 
be  very  strictly  constraed,  and  that  the  in- 
formation shall  be  at  once  dismissed  if  there 
be  no  evidence,  or  if  it  be  supported  only  by 
weak  or  inconclusive  evidence. 

Brownsipord  v.  Edwards,  2  Ves.  sen.  243. 

Martin  Y,  Mitchell,  2  Jac.  &  Walk.  418. 

The  King  y.  Foster,  Russ.  &  Ry.  C.C. 
459. 

The  King  v.  Jacobs,  Car.  C.L.  255. 

The  Attorney  General  v.  Lucas,  2  Hare, 

566;  S.C.  12  Law  J.  Rep.  (n.s.)  Chanc. 

506. 

First,  as  to  the  evidence  adduced.    There  is 

no  evidence  that  the  affidavit  was  made  and 

signed  by  the  defendant  Mary  Ann  Seveme. 

It  may  be,  for  anything  that  appears  here, 

that  some  person,  not  Mary  Ann  Crocomb, 

but  assuming  her  name,  was  the  person  who 

appeared  before  the  surrogate  and  made  and 

signed  the  affidavit.     There  is  no  proof  at 

all  of  the  identity  of  the  person  signing  the 

affidavit  with  the  defendant.     A^n,  even 

if  the  defendant  made  the  affidavit,  there  is 

(1)  4  Russ.  329. 
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no  evidence  on  which  the  Court  can  act, 
tiiat  she  falsely  swore  that  Thomas  Severne 
was  under  age,  wilfully  and  knowingly  so 
swearing.  All  the  evidence  is  contained  in 
oonTersaidons  which  the  defendant  has  had 
BO  opportunity  of  contradicting ;  they  not 
having  heen  put  in  issue  in  the  pleadings. 
Secondly,  this  case  does  not  come  within 
the  act.  Here  the  defendant  Thomas  Severne 
has  no  property  on  which  the  statute  can 
act ;  for,  if  he  dies  under  twenty-one,  he 
will  not  he  entitled  to  any  interest  imder 
his  father's  will.  Again,  there  is  no  property 
belongmg  to  a  hushand  which  can  answer 
to  the  description  of  property  which  would 
*'  accrue  to  a  wife  hy  force  of  the  marriage." 
Again,  the  14th  section  requires  a  party  to 
swear  as  to  certain  specified  matters ;  and 
the  age  of  a  party  is  not  one  of  these 
matters.  Hence,  even  if  Mary  Ann  Severne 
did  swear,  and  did  falsely  swear  as  to  the  age 
of  Thomas  Severne,  such  oath  is  immaterial 
as  far  as  this  information  is  concerned. 
Mr,  Smythe^  in  reply. 

Knioht  Bruce,  V.C. — When  evidence 
to  a  certain  extent  is  given  in  support  of  a 
hill  or  information,  which,  in  the  view  of  the 
Court  at  the  hearing,  is  not  considered  suffi- 
cient, and  the  Court  sees  that  either  there 
is  a  moral  certainty  or  a  reasonable  proba- 
bility that  further  evidence  can  or  may  be 
adduced,  the  Court  has  a  discretion,  a  judi- 
cial discretion,  to  be  exercised  upon  a 
due  consideration  of  tl^  circumstances  of 
the  case,  whether  it  shall  or  shall  not 
afford  an  opportunity  to  a  party  to  com- 
plete his  ease  by  adding  to  the  evidence 
already  produced.  The  point  here  is,  whe- 
ther a  marriage  between  the  defendants 
was  procured  by  the  female  defendant  by 
means  of  her  making  an  affidavit  before  the 
marriage,  that  on  a  particular  day  Thomas 
Seveme  was  not  a  minor,  she  knowing  that 
he  was  a  minor.  It  cannot  be  said  here 
that  there  is  no  evidence.  A  marriage  by 
licence  took  efiect  between  these  parties. 
This  marriage  could  not  have  taken  ^ect 
without  an  affidavit  by  one  of  the  defendants. 
There  is  no  proof  or  suggestion  that  there 
was  any  affidavit  but  one ;  and  a  paper 
is  produced  from  the  registry  court  of  the 
Archdeacon  of  Nottingham,  purporting  to  be 
the  affidavit  of  the  woman,  made  with  a  view 
to  this  marriage.  There  is,  however,  no 
Nbw  Series,  XIII. — Chanc. 


evidence  of  identity.  Under  ordinary  cir*- 
cumstances,  however,  the  legal  probability, 
to  say  no  more,  is,  that  the  affidavit  is  made 
by  the  party  by  whom  it  purports  to  be  made. 
This  affidavit  was  made  on  the  1 8th  of  Oc- 
tober 1842,  and  on  the  same  day  they  were 
married  by  licence  by  the  surrogate,  who 
granted  the  licenae.  Considering  then  the 
depository  from  which  the  affidavit  comes, 
considering  that  there  is  no  suggestion  of 
any  other  affidavit,  and  the  other  circum- 
stances, it  is  impossible  to  say  that  there  is  not 
some  evidence  that  this  affidavit  was  made  hy 
the  woman.  Had  these  persons  been  adults, 
and  had  the  question  been  one  purely  of  a 
civil  nature,  without  any  admixture  of  cri- 
minality, I  should  have  held  this  evidence 
to  be  exceedingly  strong. 

It  is  then  said  that  diere  is  no  evidence 
that  she  knew  the  contrary.  There  is, 
however,  evidence  that  she  did  know  the 
contrary,  consisting  of  a  conversation  in 
her  presence,  which  is  not  put  in  issue. 
This  does  not  form  a  ground  for  rejecting 
it,  but  for  not  holding  the  parties  bound 
by  it,  without  giving  tibem  an  opportunity 
of  disproving  it.  Considering  that  this  in«> 
formation  has  been  filed  for  the  purpose 
of  obtaining  an  object  deemed  by  the 
legislature  to  be  conducive  to  the  public 
benefit,  and  that  it  has  for  its  object  a  public 
duty  of  a  beneficial  nature ;  and  considering 
that  no  information  can  now  be  filed,  because 
more  than  a  year  has  elapsed  since  the  mar- 
riage took  place,  and  that,  if  this  fails,  the 
intention  of  the  legislature  would  be  defeated, 
I  must  say  that,  if  this  case  is  within  the  act, 
it  would  be  a  miscarriage  on  my  part  if  I 
were  to  refuse  an  opportunity  of  adducing 
additional  evidence. 

Then,  it  is  said,  that  this  case  is  not 
within  the  act,  because  the  husband  has 
no  property  in  possession,  and  will  lose 
everything  if  he  dies  under  twenty-one. 
The  case  cannot  be  put  stronger  than  by 
supposing  he  has  no  property  in  posses- 
sion, remainder,  reversion,  or  contingency ; 
but  this  would  not  be  the  less  a  case  within 
the  act,  which  contains  the  words  **  estate, 
*right,  title,  and  interest  in  any  property 
which  has  accrued,  or  shall  accrue,  to  the 
party  so  offending  by  force  of  the  marriage." 
Then,  it  is  said,  S^at  no  property  which  may 
hereafter  devolve  on  the  husband  can  be 
property  which  would  •*  accrue  to  the  wife 
3F 
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by  force  of  the  marriage ;"  and  that  what 
she  might  take  would  be  taken  by  her  by 
reason  of  intestacy,  and  not  by  force  of  the 
marn'age.  This,  however,  is  not  the  case ; 
as  I  can  conceive  various  cases  by  which 
the  wife  would  acquire  property  by  force  of 
the  marriage.  Assuming  then  that  the  hus- 
band has  no  property  in. possession,  rever- 
sion, remainder,  or  expectancy  the  case  is  not 
taken  out  of  the  statute. 

Then,  it  is  contended,  that  there  is  no 
contravention  of  the  act  if  the  woman 
has  not  falsely  sworn  as  to  any  matters 
to  which  she,  "  as  one  of  the  parties,  was 
thereinbefore  required  personally  to  swear." 
Here  both  are  minors;  it  is  provided  by 
the  act  that  one  of  the  parties  to  the 
marriage  should  swear  "that  he  or  she 
believeth  that  there  is  no  impediment  of 
kindred  or  alliance,  or  of  any  other  lawful 
cause,  nor  any  suit  commenced  in  any  eccle- 
siastical court  to  bar  or  hinder  the  proceed- 
ing of  the  matrimony,  according  to  the  tenor 
of  the  licence ;"  there  being  a  provision  that, 
if  either  party  is  under  twenty-one,  the  con- 
sent of  certain  persons  mentioned  in  the  act 
should  be  obtained.  I  am  asked  to  put 
such  a  construction  on  the  act,  as  that  a 
woman  falsely  stating  herself  and  her  in- 
tended husband  to  be  of  age,  would  not 
falsely  swear  ''as  to  any  matters  to  which 
such  party  was  thereinbefore  required  per- 
sonally to  swear."  I  cannot  accede  to  such 
an  argument. 

Let  the  cause  stand  over,  with  liberty  to 
the  relator  to  exhibit  interrogatories  for  the 
purpose  of  proving  that  the  marriage  was  pro- 
cured by  the  female  defendant,  by  means  of 
her  falsely  swearing  that  on  the  day  of  the 
marriage  the  other  defendant  was  of  the  age 
of  twenty-one,  or  of  the  age  of  twenty-one 
and  upwards,  and  of  proving  that  she  wil- 
fully and  knowingly  so  swore ;  with  liberty 
also  for  the  defendants  to  exhibit  inter- 
rogatories to  disprove  those  &cts,  and  cross- 
examine  Mrs.  Faulkner. 


KIRK  V,  EDDOWES. 


WlGRAM,V.C.   \ 

May  22;  June  6.  J 

Legacy  —  Advance — Adempiion  —  Evi^ 
denee, 

A  icstatoTy  by  his  will,  gave  3,000/.  to 
trvsices,  in  trust  for  his  daughter  for  life,  for 


her  separate  uae^  with  remainder  /«  her  M- 
dren,  as  she  should  appoint.  Subsequentki  to 
the  date  of  his  will,  the  testator  advanced 
500/.  to  the  husband  of  his  daughter.  Parol 
evidence  was  entered  into,  that  the  advance  to 
the  husband  was  made  at  the  request  of  the 
daughter,  and  that  the  testator,  at  the  lime  of 
the  advance,  declared  that  it  was  in  part 
saiisfaction  of  the  benefits  given  to  hit 
daughter  by  his  will : — Held,  on  a  bill  by  the 
children  of  the  daughter  claiming  the  vhoU 
amount  of  the  legacy^  that  the  parol  evideace 
was  admissible,  not  to  vary  the  wiU,  but  to 
explain  the  advance  of  the  500/.  ai  a  sepa^ 
rale  and  independent  transaction ;  and  that 
the  advance  was  an  ademption  of  the  legacff 
to  the  daughter  and  her  family  pro  tanto. 

Henry  Eddowes,  by  his  will,  dated  the 
22nd  of  June  1827,  after  directing  payment 
of  his  debts,  &c.,  devised  and  beqaeathed 
all  and  every  his  messuages  and  real  estate 
whatsoever,  with  their  appurtenances,  and 
also  all  and  singular  his  monies,  securities 
for  monies,  and  all  other  his  personal  estate 
and  effects  whatsoever,  not  tfaereinbeibre 
by  him  disposed  of,  to  his  son,  John  Heniy 
Eddowes,  his  heirs,  executors,  administra- 
tors, and  assigns,  subject  nevertheless,  and 
the  testator  did  thereby  charge  the  same 
estates  respectively,  with  the  payment  of 
3,000/.,  and  the  annuity  of  100/.,  therein- 
after bequeathed ;  and  the  testator  thereby 
bequeathed  to  his  brother,  Storer  Eddowes, 
for  his  life,  one  annuity  or  yearly  sum  of 
100/.,  to  be  yearly  issuing  out  of  all  and 
every  the  testator's  real  estates,  to  he  paid 
half-yearly,  and  with  powers  of  distress  and 
entry  for  enforcing  payment  of  the  same ; 
and  the  testator  thereby  gave  and  be- 
queathed unto  J.  H.  Eddowes  and  S. 
Eddowes,  their  executors  and  administra- 
tors, the  sum  of  3,000/.  of  lawful  money, 
to  be  paid  into  their  hands,  at  the  expira-- 
tion  of  twelve  months  next  after  his  de- 
cease, upon  trust  to  invest  the  same,  and 
with  power  to  vary  the  securities,  as  occa- 
sion should  require,  and  to  stand  possessed 
of  the  stocks,  funds,  and  securities  whereon 
the  same  sum  of  3,000/.,  or  any  part  thereof 
should  be  invested,  and  the  interest,  divi- 
dends, and  annual  produce  thereof,  upon 
trust,  to  pay  the  interest,  dividends,  and 
produce  thereof,  from  time  to  time,  as  the 
same  should  become  due,  unto  his  (the  tes- 
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tator's)  daughter,  Elizabeth  Kirk,  and  her 
assigns,  during  her  life,  for  her  separate  use, 
and  from  and  after  her  decease,  upon  trust, 
to  stand  possessed  of  the  said  sum  of  3,000Z., 
and  the  securities  in  which  the  same  might 
be  invested,  and  the  interest,  dividends,  and 
annual  produce  thereof,  in  trust  for  such  one 
or  more  of  the  child  and  children  of  his 
daughter,  as  she  should  by  deed  or  will, 
direct  or  appoint,  and  in  default  of  such 
direction  or  appointment,  for  all  and  every 
the  child  or  children  of  his  said  daughter 
respectively,  upon  his,  her,  or  their  age  of 
twenty-one  years,  &c.,  with  the  usual  direc- 
tions as  to  advancement,  survivorship,  &c. 
And  in  the  event  of  his  daughter  dying 
without  leaving  issue  who  should  have 
attained  a  vested  interest  in  the  said  sum  of 
3,000Z.,  the  testator  gave  the  same,  with 
the  interest  then  due  thereon,  unto  J.  H. 
Eddowes  absolutely,  and  he  thereby  ap- 
pointed J.  H.  Eddowes  and  S.  Eddowes 
executors  of  his  will. 

The  testator  died  shortly  after  the  exe- 
cution of  the  will,  which  was  duly  proved  by 
both  executors. 

This  was  a  bill  by  the  infant  children  of 
the  testator's  daughter,  Mrs.  Kirk,  by  their 
next  friend,  against  Mrs.  Kirk,  whose  hus- 
band was  then  dead,  and  the  executors  of  the 
testator,  and  it  stated  that  Mrs.  Kirk  had 
not  executed  the  power  of  appointment  in 
favour  of  her  children,  and  it  prayed  that  the 
sum  of  3,000Z.  might  be  raised  and  invested 
upon  the  trusts  of  the  will,  and  that,  if  neces- 
sary, it  might,  in  the  meantime,  be  secured 
in  court  for  the  benefit  of  the  plaintiffs,  and 
that  the  usual  accounts  might  be  taken. 

The  defendant,  J.  H.  Eddowes,  by  his  an- 
swer,  after  stating  that  he  was  the  sole  acting 
executor,  admitted  assets  for  the  payment 
of  the  SyOOOl.  ;  but  he  stated,  that  he  had 
invested  2,500Z.  only  upon  the  trusts  in  the 
"Will,  for  the  benefit  of  Mrs.  Kirk  and  her 
children  ;  and  he  submitted,  that  that  sum 
was  all  that  they  were  entitled  to  have  in- 
vested, inasmuch  as  the  legacy  of  3,000Z., 
given  by  the  will,  had  been  adeemed,  to  the 
extent  of  500^.,  by  an  advance  to  that 
amount  made  by  the  testator  to  Mrs.  Kirk's 
husband,  subsequently  to  the  date  of  the  will. 

In  support  of  the  case  made  by  the 
answer,  the  defendant,  J.  H.  Eddowes,  went 
into  parol  evidence.  By  that  evidence  it 
appeared  that  at  a  meeting  on  the  22nd 


of  June  1827,  at  which  the  testator,  S. 
Eddowes,  J.  H.  Eddowes,  and  Mrs.  Kirk 
only  were  present,  the  testator  said  he  wished 
to  explain  to  the  executors  and  his  daughter, 
Mrs.  Kirk,  the  way  in  which  he  had  left  his 
property ;  and  he  then  stated  that  he  had 
left  to  S.  Eddowes  100/.  a  year,  and  to  Mrs. 
Kirk  3,000/.  for  herself  and  her  children ; 
that  thereupon  Mrs.  Kirk  objected  that 
there  was  no  provision  made  for  her  hus- 
band, and  that  as  he  was  involved  in  diffi- 
culties, she  wished  that  something  should 
be  given  to  him.  Upon  this  the  testator 
said  he  had  500/.  in  a  Mr.  Warner's  hand, 
which  he  would  give  to  her,  upon  condition 
that  it  should  be  considered  as  part  of  the 
legacy  given  by  his  will ;  that  J.  H.  Ed- 
dowes then  said  he  thought  it  necessary  the 
will  should  be  altered ;  that  thereupon  Mr. 
Cradock,  the  testator's  solicitor,  was  sent 
for,  and  that  on  his  arrival,  the  defendant 
J.  H.  Eddowes  explained  to  him  the  con- 
versation which  had  previously  taken  place, 
and  asked  him  wheljier  it  would  h%  neces- 
sary to  alter  the  will ;  that  Cradock  replied, 
that  as  they  were  all  present,  and  tmder- 
stood  it,  he  thought  it  would  not  be  neces- 
sary. It  was  in  evidence  also  that  Mr, 
Warner  was,  on  the  22nd  of  June  1827,  in- 
debted to  the  testator  oh  a  promissory  note 
for  500/.,  which  note,  after  the  22nd  of  June 
1827,  was  given  up  to  Warner,  who  then 
gave  another  promissory  note  to  Mr.  and 
Mrs.  Kirk  in  lieu  of  it ;  and  that  this  was 
done  by  the  direction  of  the  testator,  and  for 
the  purpose  of  satisfying  Mrs.  Kirk.  It 
was  not  clear  from  the  evidence  whether  the 
money  was  ever  in  fact  paid  upon  this  note. 
By  consent,  this  evidence  was  read  debene  esse* 
Mr,  Romilly  and  Mr,  Rogers^  for  the 
plaintiffs. — This  evidence  is  inadmissible. 
The  3,000/.  being  settled  by  the  will  upon 
Mrs.  Kirk,  at  that  time  a  married  woman, 
and  her  children,  cannot  be  considered  in  the 
light  of  a  portion ;  and  the  law  would  not 
raise  a  presumption  that  the  subsequent 
advance  to  the  husband  of  Mrs.  Kirk  was 
in  satisfaction  of  that  which  had  been  pre- 
viously settled  on  Mrs.  Kirk  and  her  family. 
The  gifts  are  to  different  parties,  so  that  no 
presumption  can  be  raised  that  the  one  was 
intended  as  an  ademption  fro  tanto  of  the 
other.  No  such  presumption  being  raised 
by  the  will,  the  evidence  is  inadmissible. 
Parol  evidence  cannot  be  used  for  the  pur- 
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pose  of  raising  a  presumption  of  intention, 
but  only  to  assist  the  presumption  where 
the  law  has  raised  it ;  and  evidence  has  been 
adduced  on  the  other  side  to  rebut  it, — 

BellasU  v.  Uthwatt,  1  Atk.  426. 

Shudal  V.  Jekyll,  2  Ibid.  518. 

Freemantle  v.  BankeSy  5  Ves.  79. 

Ex  parte  Dubosi,  18  Ibid.  140. 

Booker  v.  Allen,  2  Russ.  &  Myl.  270 ; 
s.  c.  9  Law  J.  Rep.Chanc.  130. 

Lloyd  y.  Harvey,  2  Russ.  &  Myl.  310. 

Hariopp  v.  Hartopp,  17  Ves.  184. 

Alleyn  v.  Alleyn,  2  Ves.  sen.  37. 

Oshome  v,  Duke  ofLeedsy  5  Ves,  369. 

Trimmer  v.  Bayne,  7  Ibid.  508. 

Holmes  v.  Holmes^  1  Bro.  C.  C.  555. 

Mackenzie  v.  Mackenzie^  2  Russ.  262. 

Wharton  v.  Lord  Durham^  5  Sim.  297 
8.  c.  2  Law  J.  Rep.  (n.s.)  Chanc.  25 
3  Myl.  &  K.  427  ;  3  CI.  &  Fin.  146 

6  Law  J.  Rep.  (n.s.)  Chanc.  15. 
Mr.   Walker  and  Mr.  Willcock,  for  the 

defendants. — The  provision  for  Mrs.  Kirk 
by  the  ynll  is  settled,  as  daughters'  portions 
usually  are  settled. — On  the  question  of 
ademption,  the  Court  will  only  consider  whe- 
ther the  principal  object  of  bodi  provisions  is, 
substantially,  the  same  person.  The  pay- 
ment of  5002.  to  the  husband  at  the  request 
of  the  wife  was  in  £ict  a  payment  to  and  for 
the  benefit  of  the  wife.  Both  gifts,  therefore, 
being  in  the  nature  of  portions,  the  presump- 
tion is  raised,  that  the  latter  is  an  ademption, 
but  pro  tanto  only,  of  the  former^— Py»i  v. 
Lockyer  (1 ).  Further,  the  object  of  the  evi- 
dence is,  not  to  shew  what  the  testator  meant 
by  his  will»  or  to  alter,  vary,  or  add  to  the 
will,  but  to  shew  the  intention  with  which 
a  subsequent  independent  act  was  done. 
For  this  purpose  it  is  plainly  admissible 
upon  all  the  authorities, — 

Monck  v.  LardMonck,  1  Ball  &  B.  298. 

Thelhmon  v.  Woodford,  4  Mad.  420. 

Rosewell  v.  Bennet,  3  Atk.  77. 

BiggkstonY.  Grubb,  2  Ibid.  48. 

Chapman  v.  Salt,  2  Vem.  646. 

WeaU  V.  Rice,  2  Russ.  Sr  Myl.  251 ; 
s.  c.  9  Law  J.  Rep.  Chanc.  116. 

Sheffield  v.  Lord  Coventry,  Ibid.  317. 

Powyi  V.  Mansfield,  6  Sim.  528  ;  a.  c. 
5  Law  J.  Rep.  (n.s.)  Chanc.  153 ; 
s.  c.  on  appeal,  3  Myl.  &  Cr.  359 ; 

7  Law  J.  Rep,  (n.s.)  Chanc.  9. 

(1)  5  Myl.  &  Cr.  29;  e.  o.  10  Law  J.  Rep.  (n.s.) 
Chaoc.  153. 


Seott(mv.  SeottoH,  1  Stra.  236. 
Hall  V.  HiU,  1  Dr.  &  War.  94. 

Mr.  RomiUy  replied. 

June  6. — ^WiGRAH,  V.  C.  [after  stating 
the  will,  proceeded] — ^The  plainti£E8»  who  aze 
the  children  of  Mrs.  Kirk,  have  filed  their 
bill  to  recover  the  3,000{.  bequeathed  to 
them  in  the  will ;  and  the  defendant,  J.  H. 
Eddowes,  the  sole  acting  executoc,  admiti 
^eir  right  to  2,5001.,  but  ccmtends  that  ths 
remaining  500^.  was  adeemed  by  an  sd« 
vance  to  the  husband  of  Mrs.  Kirk,  mads 
by  the  testator  in  his  lifetime,  and  subie* 
quently  to  the  execution  of  the  wiU.  The 
defendant  has  not  contended  that  the  ad 
vance  was  an  ademption  for  any  giealer 
amount ;  and  admits  that  the  principle  laid 
down  in  Pym  v.  Lockyer  applies  to  tbis 
case.  Evidence,  on  the  part  ^  the  defen- 
dant, was  tendered  and  objected  to  ;  but,  if 
it  is  admissible,  it  does,  I  think,  eatahhah 
the  fact,  that  the  testator  did,  subsequently 
to  the  date  of  the  will,  at  the  instance  and 
request  of  Mrs.  Kirk,  give  to  her  husband 
the  sum  of  500/. ;  and  that  he  at  the  same 
time  declared  that  it  was  given  in  part 
satis^EUStion  of  what  had  been  given  to  Mis. 
Kirk  by  his  will.  This  may  be  subject  to 
the  question,  whether  the  500/.  was  ever 
ultimately  paid.  The  effect  of  the  bequest 
by  the  wUl,  separately  considered,  is  dear; 
and  the  g^  of  the  note  for  500/.  subse- 
quently to  the  will  is  clear.  Tlie  gilts  being 
upon  separate*  and  distinct  transactions  will, 
primd  facte,  both  take  effect. 

The  questions  in  this  case  are  two— -first, 
what  the  second  transaction  really  was? 
And,  secondly,  what  was  the  effect,  if  any, 
of  the  second  transaction  upon  the  benefits 
given  by  the  will  ?  Where  questions  shni* 
lar  to  the  present  have  arisen  as  to  gifts 
given  by  two  distinct  instroments,  the 
law  as  to  the  admissibility  of  parol  evi- 
dence has  been  long  since  setded.  The 
rule  in  such  cases  is,  that  written  instru- 
ments cannot  be  added  to  or  explained 
by  parol  evidence;  and  unless  the  seoond 
instrument  adeem  the  gift  given  by  the 
first,  either  in  express  terms  or  by  presumpr 
tion  of  law,  no  evidence  can  be  a^nitted  to 
shew  that  the  second  instrument  had  an 
effect,  which  neither  the  language  of  Uie  in- 
strument nor  the  law  would  give  to  it.  If 
the  second  instrument  does  not  in    tenns 
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•deem  the  gift  giyen  by  the  fint,  but  the 
eircnnurtances  of  the  case  raise  a  presump- 
tion at  law,  that  the  benefit  given  by  the 
second  instrament  was  meant  to  operate  as 
an  ademption  of  the  benefit  given  by  the 
first,  parol  evidence  may  be  gone  into,  not 
to  sAiew  that  such  was  not  the  intentioui 
bnt  to  repel  the  presumption  which  the  law 
has  raised;  and  where  parol  evidence  is 
admitted  to  rebut  the  presumption  raised  by 
the  law,  contrary  evidence  may  be  given  in 
support  of  the  presumption.  In  such  cases 
the  evidence  is  admitted,  not  lor  the  pur- 
pose of  proving  with  what  intention  the  in- 
strument was  made,  but  only  to  repel  the 
pvesomption  of  law— '//^art<  v.  Beach  (2), 
Hartopp  V.  Hartopp ;  Hall  v.  Hill;  and  the 
cases  there  cited.  In  the  present  case  the 
advance  of  the  6002.  was  made  after  the 
date  of  the  will,  and  the  transaction  was  not 
evidenced  by  any  writing ;  and  the  above- 
mentioned  technical  rule  against  admitting 
evidence  to  prove  the  intention  does  not 
^ply.  The  question,  therefore  is,  whether 
any  other  rule  does  apply  to  exclude  the 
evxlence.  In  order  fully  to  try  this  que»- 
tkn,  I  will  assume  first,  that  the  8,000/. 
had  been  given  absolutely  to  Mrs.  Kirk,  to 
her  separate  use. 

The  defendant's  evidence  is  not  objected 
to,  nor  could  it  successfully  be  objected  to, 
so  fiir  aa  it  goes,  to  shew  that  the  gift  was 
of  a  different  amount,  or  to  shew  the  other 
cbcnmstanoes  attending  the  transaction,  with 
the  single  exception  of  the  declarations  of 
the  testator,  which  accompanied  the  gift. 
The  Court,  which  has  to  decide  whether  there 
is  an  ademption  or  not,  ou^t  to  know  what 
the  transaction  was.-  But  the  evidence 
of  the  declarations  of  the  testator,  which 
accompanied  the  transaction,  has  been 
objected  to.  Why  are  they  not  admissible  ? 
They  are  of  the  essence  of  the  transaction, 
the  true  nature  of  which  cannot  be  known 
without  them.  The  rule  which  exdudea 
the  evidence  of  intention  in  the  case  of  a 
gift  by  an  instrument  in  writing  does  not 
apply.  It  could  not  have  been  contended, 
on  the  part  oi  Mra.  Kirk,  that  payment  to 
her  husband  of  the  amount  of  the  legacy,  at 
her  request,  would  not  have  precluded  her 
fiom  claiming  the  legacy  under  her  father's 
will,  or,  in  other  words,  that  the  advance 
would  not  have  adeemed  the  legacy.  If 
(2)  5  Mad.  351. 


that  is  not  so,  it  must  be  contended,  that  an 
advance  by  the  testator  to  a  legatee,  under 
an  agreement  in  writing  that  he  shall  accept 
the  advance  in  satisfaction  of  the  legacy, 
will  leave  the  legatee  at  liberty  to  claim  the 
legacy,  notwithstanding  the  advance ;  and 
if  sudi  an  argument  be  not,  in  the  case  sup- 
posed, admissible,  the  declarations  of  the 
testator  must  be  admissible,  unless  there  be 
some  rules  of  law  that  require  that  such  a 
transaction  should  not  be  valid  unless  re- 
duced into  writing  :  that,  however,  cannot 
rightly  be  contended  for.  The  evidence 
does  not  touch  the  will ;  it  proves  only  that 
the  gift  did  take  place  after  the  date  of  the 
will ;  and  upon  that  the  Court  is  called  upon 
to  decade  whether  there  was  not  thereby  an 
ademption  of  the  l^;acy.  There  does  not 
appear  to  be  any  ground  for  rejecting  the 
evidence  upon  ^is  hypothesis.  But  how 
does  the  question  stand  upon  authority  ? 
The  cases  of  Monek  v.  Lord  Monck,  Rote^ 
well  V.  Bennett  Tkellusson  v.  Woodford^ 
Bell  V.  Coleman  (3),  Biggletion  v.  Grubby 
Haskim  v.  Hoskina{\\  Chapman  v.  Salt, 
Powel  V.  Cleatfer  (5),  Grave  v.  the  Earl 
i{f  Salisbury  (6),  and  Ex  parte  Duboet,  are 
lUl  authorities  in  favour  of  the  admission  of 
the  evidence;  and,  of  these,  the  cases  of 
RoseweU  v.  Bennet,  Biggleston  v.  Grvhb, 
and  Monck  v.  Lord  Monek,  are  referred  to 
with  approbation  by  the  Lord  Chancellor  of 
Ireland  in  HaU  v.  Hill,  Admitting,  then, 
that  parol  evidence  is  inadmissible  to  prove 
that  a  will  or  other  instrument  was  intended 
not  to  have  a  particular  effect,  still,  in  the 
case  supposed,  I  think  I  should  be  bound 
to  receive  it.  This  subject  has  been  elabo- 
rately considered  in  1  Rop,  on  Legacies,  341 , 
but  the  writer  has  not,  I  think,  sufiiciently 
kept  in  view  the  distinction  between  ademp- 
tion and  revocation. 

But  it  was  said,  that  a  distinction 
existed  in  the  present  case,  because,  in 
the  cases  cited,  the  advance  was  made  to 
the  legatee  himself;  whereas,  in  the  case 
before  me,  it  was  made  to  the  husband 
of  the  l^atoe.  That  circumstance  ean 
have  no  application  to  the  rejection  or 
admission  of  the  evidence ;  and  in  more 
than  one  of  the  cases  in  which  the  evidence 

(8)  5  Mad.  22. 

(4)  Preo.  Chaac.  268. 

(5)  2Bro.C.C.«M. 

(6)  I  Ibid.  42^. 
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has  been  admitted  the  same  circumBtaace 
occurred. 

The  preceding  observation  supposes  that 
the  bequest  had  been  made  to  Mrs.  Kirk 
absolutely ;  whereas,  in  fact,  the  gift  by 
the  will  is  to  her  for  life,  and  then  to  the 
children.  It  remains  to  be  seen  whether 
those  limitations  alter  the  case.  I  do  not 
mean  to  say  that  a  legacy  to  A.  would 
be  adeemed  by  a  gift  to  a  stranger.  Here 
the  legacy,  being  given  to  Mrs.  Kirk  for 
life  to  her  separate  use,  with  remainder  to 
her  children,  is  clearly  in  the  nature  to  a 
portion;  that  is,  in  effect,  the  common 
way  of  dealing  with  a  lady*8  portion  on  her 
marriage.  I  find  her,  in  fact,  requesting 
her  father  to  advance  a  part  of  the  fond  so 
settled  upon  her  to  her  husband ;  that  the 
Either  accordingly  did  so,  declaring  at  the 
same  time  what  his  intentions  were  in  mak- 
ing that  advance.  The  case  of  Carver  v. 
Bowles  (7)  is  an  authority  for  that  view  of 
the  case,  and  also  Trimmer  v.  Bayne,  which 
is  the  converse  of  this  case. 

Upon  the  whole,  without  admitting  that 
extrinsic  evidence  can  be  admitted  to  alter, 
vary,  or  add  to  a  written  instrument,  or  to 
shew  what  the  intention  is  in  making  the 
instrument,  and  not  meaning  to  intimate  an 
opinion  that  any  other  declaration  of  the 
testator  would  in  those  cases  have  been  ad- 
missible, and  distinguishing  between  revoca- 
tion and  ademption,  I  am  of  opinion,  that  in 
this  case  the  evidence  is  admissible. 


DRAKE  e.  DRAKE. 


Discovery  —  Plea  —  Unpaid  Purchase 
Money — Averments — Stay  of  Proceedings 
pending  Appeal. 

To  a  hill  for  discovery  of  title  deeds  in 
aid  of  an  action  at  laWy  a  plea  of  unpaid 
purchase  money  is  had — semble. 

An  averment  thai  the  money  was  never 
paid,  not  foUowed  hy  an  averment  that  the 
money  was  due  at  the  time  of  filing  the  plea, 
held  insufficient. 

An  application  to  stay  proceedings,  to 
enforce  discovery,  pending    an  appeal,   is 

(7)  2  Rasa.  &  Myl.  301 ;  s.c.  9  Law  J.  Rep. 
Chanc.  91. 


not  of  course,  hut  is  made  ai  the  diseretHm  of 
the  Court,  having  regard  to  the  merits  t^  the 
case,  and  the  inconveniences  likely  to  accrue 
to  either  party. 

Under  the  circumstances,  stay  of  proceed^ 
ings,  pending  the  appeal,  was  refused. 

In  1836,  by  deeds  of  lease  and  release  be- 
tween W.  Drake  the  father,  of  the  first  part, 
and  his  four  sons  of  the  other  parts,  reciting 
that  W.  Drake  the  &ther  had  entered  into 
a  contract  with  his  four  sons  for  the  sale  to 
them  respectively  of  different  portions  of  his 
estates,  it  was  witnessed  that,  in  considera- 
tion of  natural  love  and  afiection,  and  for 
their  advancement,  he  conveyed  and  re- 
leased to  the  use  of  his  four  sons  respec- 
tively the  four  several  parcels  of  land 
therein  mentioned.  W.  Drake  the  father 
afterwards  died,  never  having  parted  with 
the  deeds  of  conveyance,  and  by  his  will  he 
gave  all  the  residue  of  his  real  and  personal 
estate  to  the  defendant,  his  eldest  son,  whom 
he  also  made  his  executor.  The  defendant, 
as  heir  at  law,  entered  into  possession  of  that 
part  of  the  father's  estate  which  was  so  con- 
veyed to  the  plaintiff,  and  the  plaintiff  there- 
upon commenced  an  action  of  ejectment 
against  the  defendant,  and  also  filed  his  bill 
against  the  defendant,  praying  discovery  and 
production  of  the  deeds  of  conveyaifce,  in  aid 
of  his  action  at  law.  To  this  bill  the  defen- 
dant pleaded,  that  the  contract  recited  in  the 
deed  was  a  contract  that  the  plaintiff  should 
pay  to  the  father  180^.  for  the  portion  of 
the  estates  conveyed  to  him,  and  that  that 
sum  had  never  been  paid  by  the  plainti£^ 
and  that  the  fisither  never  forgave  the  debt. 

Mr.  C.  P.  Cooper  and  Mr.  Selwyn,  for 
the  plea. — The  plaintiff  has  no  right  to  call 
upon  a  court  of  equity  to  assist  him  in  get- 
ting possession  of  the  estate  till  he  has  paid 
the  consideration.  The  defendant  is  in  the 
situation  of  a  mortgagee  who  cannot  be 
called  upon  to  shew  his  title  deeds  tiU  ail 
the  money  due  is  paid — Dry  den  v.  Frost  (1), 
Browne  v.  Lockhart  (2),  fVallwyny.  Lee  (8), 
Hare  on  Discovery,  pp.  98,  104. 

Mr.  RomtUy  and  Mr.  Barrett,  in  support 
of  the  bill. — The  plaintiff  has  a  clear  legal 

(1)  3  MyL  &  Cr.  670;  8.  e.  8  Law  J.  R«p.  (n.s.) 
Chaoc.  235. 

(2)  10  Sim.  421;  s.  c.  9  Law  J.  Rep.  (n.s.) 
Chanc.  167. 

(3)  9  Yea.  24. 
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title  to  Uie  property,  and  comes  in  th6  or- 
dinary course  fw  the  discovery  of  title 
deeds.  If  the  defendant  claims  a  lien  on  the 
property  he  must  file  his  bill  to  establish 
it,  and  then  the  Court  will  put  him  under 
terms  of  giving  the  plaintiff  judgment  in 
the  action.  It  is  not  alleged  in  the  plea 
that  thejpurchase  money  is  still  due.  The 
efiect  of  allowing  the  plea  will  be  to  deprive 
the  plaintiff  of  his  legal  rights,  without  the 
Court  being  able  to  give  lum  relief. 
Mr,  Cooper  replied. 

WioRAM,  V.C.—  Two  questions  were 
ar^ed  in  this  ca8e:-^Fir8t,  whether  the 
matter  of  the  plea  was  sufficient  as  a  plea 
to  a  bill  of  discovery,  in  aid  of  an  action  at 
law;  a&d  secondly,  supposing  the  matter 
sufficient,  whether  the  plea  was  accompanied 
with  sufficient  averments.  With  respect 
to  the  averments,  it  appears  that  the  father 
made  an  agreement  with  his  four  sons,  to 
sell  to  them  certain  portions  of  his  estates : 
the  contract  for  sale  is  referred  to  in  the 
deed  of  conveyance;  but  then,  instead  of 
conveying  in  consideration  of  the  contract, 
the  father  conveys  in  consideration  of  natural 
love  and  affection,  and  for  the  advancement 
of  his  sons.  It  is  impossible  to  read  that 
without  seeing  that  it  might  be  very  pro* 
bable  that  the  father  never  intended  that 
the  son  should  be  a  debtor  to  him.  That 
being  the  case  upon  the  bill,  the  plea  avers 
that  there  was  an  agreement  in  writing  be- 
tween the  father  and  the  son,  by  which  the 
son  was  bound  to  pay  180L  for  this  portion 
of  the  father's  estates ;  it  then  avers  that 
the  son  never  paid  that  money,  and  that 
the  father  never  forgave  the  debt;  and  there 
it  stops.  I  find  an  averment  upon  every 
point  but  one,  viz.,  that  the  money  was  at 
the  father's  death  due  from  the  son  to  the 
&ther.  Having  this  particular  form  of  con- 
veyance, I  thought  a  strong  presumptive 
case  was  raised  that  this  transaction  might 
have  taken  place  without  the  creation  of  a 
debt.  The  omission  of  that  averm^it  is 
extremely  material.  There  are  cases  in 
which,  if  the  plaintiff  does  not  allege  that  a 
debt  is  due,  Uie  Court  will  not  decree  an 
account.  I  never,  however,  imderstood 
that  to  be  a  positive  rule.  But  where  the 
object  of  the  plea  is  to  shut  out  discovery, 
the  absence  of  the  averment  that  the  money 
was  due,   coupled  with  the  strong  prind 


fude  case  upon  the  face  of  the  deed,  is  a 
material  omission. 

Another  ground  is  one  upon  which  I 
have  much  greater  difficulty:  the  matter 
pleaded  is  not  matter  which  either  at  law 
or  in  equity  is  an  answer  to  the  plaintiff's 
claim.  It  is  no  bar  to  his  recovering, 
either  at  law  or  in  equity;  but  it  is  said 
ihat  he  must  first  do  something,  viz.,  pay 
the  purchase-money,  and  that  the  non- 
payment will  work  a  qualification  of  his 
right  to  recover  at  law.  I  am  bound,  there- 
fore, to  consider  what  will  be  the  conse- 
quences of  holding  the  plea  sufficient :  the 
plaintiff  must  either  pay  the  money  or  him- 
self file  a  bill.  I  cannot,  then,  impose  any 
terms  upon  the  defendant,  and  the  plaintiff 
cannot  proceed  at  law  until  the  suit  in 
equity  is  at  an  end.  Suppose  the  money 
found  due ;  the  plaintiff  will  have  to  begin 
his  action  at  law  again.  If  the  defendant 
should  file  his  bill  to  enforce  his  equity, 
then  I  could  impose  terms  upon  him  to 
give  judgment  in  ejectment,  and  that  would 
put  an  end  to  the  question.  The  defence 
is  qualified  in  this  way :  the  defendant  may 
have  a  right  to  a  lien,  but  only  a  right  upon 
terms  which  are  within  the  jurisdiction  of 
the  Court  to  impose.  Therefore  when  the 
defendant  claims  the  benefit  of  his  plea  to 
stop  the  proceedings  at  law,  he  is  claiming 
much  more  than  he  has  a  right  to.  I  never 
remember  the  case  occurring  before.  I 
think  the  defendant  has  a  right,  but  only  a 
qualified  right:  he  has  no  right  to  claim  a 
lien,  except  upon  the  terms  of  doing  that 
which  he  would  have  to  do  if  he  filed  his 
bill.  On  both  grounds,  therefore,  I  think 
the  plea  must  be  disallowed. 

May  25. — The  defendants  having  pre- 
sented a  petition  of  appeal  from  his  Honour's 
judgment,  now  moved  to  stay  the  proceed- 
ing for  enforcing  the  answer  tiU  the  appeal 
could  be  heard;  and  the  case  of  Wood  y. 
Milner  (4)  was  cited. 

WiGRAM,  V.C—  If  the  case  of  Wood  v. 
Milner  be  an  authority  for  the  proposition 
that  wherever  a  plea  to  a  bill  of*  discovery 
is  disallowed,  and  the  decision  is  appealed 
from,  a  motion  to  stay  the  plaintiff's 
proceedings  pending  the  appeal  is  of  course, 
I  should  have  nothing  to  do  but  to  make 

(4)  1  Jac.  &  Walk.  636. 
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the  order  now  asked  for;  but  that  caae  is 
not  an  authority  for  any  such  general  pro- 
position. In  this,  as  in  similar  applications, 
the  discretion  of  the  Coinrt  is  appealed  to, 
and  in  exercising  that  discretion  it  is  perhaps 
impossible  to  be  pressed  with  a  stronger  ar- 
gument than  that  which  applies  to  a  ease 
Ske  the  present ;  that  is,  if  the  plaintiff  be 
allowed  to  enforce  an  answer  pending  the 
appeal,  he  has,  in  fact,  the  power  of  de- 
priving the  defendant  of  the  benefit  of  the 
appeal.  But  on  the  other  hand,  the  plaintiff 
also  is  exposed  to  inconvenience  of  no  incon- 
siderable magnitude,  if  his  suit  is  to  be 
tied  up  at  the  defendant's  mere  will,  which 
would  be  the  effect  of  saying  that  an  appeal 
per  se  stays  the  proceedings.  The  Court 
must  in  such  cases  consider  to  what  extent 
the  defendant  will  be  really  prejudiced  by 
giving  the  discovery,  and  how  far  upon  tli^ 
merits  the  appeal  is  likely  to  succeed ;  always 
attending  to  this,  that  the  defendant  may 
apply  to  have  lids  appeal  advanced.  In 
some  cases  it  is  of  the  last  importance  not 
to  give  the  discovery  sought  by  the  bill ; 
in  others  it  may  be  wholly  unimportant,  so 
far  as  the  discovery  itself  is  concerned,  whe- 
ther the  plea  or  demurrer  be  allowed  or 
not.  A  plea,  or  demurrer  for  want  of  par- 
ties, or  any  other  plea  in  the  nature  of  a 
dilatory  plea,  may  admit  the  right  to  dis- 
covery, and  could  not  be  a  ground  for  stay- 
ing the  plaintiff's  proceedings  pending  the 
appeal,  and  the  same  may  be  said  of  other 
cases,  in  which  the  discovery  is  obviously 
unimportant.  In  this  case  the  defendant 
does  not  deny  the  right  to  the  discovery ; 
on  the  contrary,  he  admits  it,  provided  the 
plaintiff  will  pay  for  the  estate :  the  disco- 
very is  not  a  matter  which  the  defendant 
desires  to  withhold  on  its  own  account,  and 
the  discovery,  if  given  before  the  purchase 
money  is  p^,  wUl  not  diminish  the  defen- 
dant's lien.  The  extent  of  the  injury  is, 
that  he  may  be  prevented  from  enforcing 
his  Hen  in  this  cause;  and  the  ultimate 
eensequence  of  giving  the  discovery  would 
resolve  itself  into  a  little  extra  trouble,  if 
my  judgment  be  wrong.  With  respect  to 
the  merits,  there  were  two  grounds  upon 
which  I  disallowed  the  plea :  first,  that  if 
the  plaintiff  had  a  lien,  his  proper  course 
was  to  file  a  bill  to  enforce  it,  in  which 
case  the  Court  would  oblige  him  to  do 
equity,  whereas  to  allow  the  plea  would  be 


to  give  the  defendant  the  benefit  of  Ids 
lien,  without  paying  that  equitable  price  for 
it.  I  have  no  means  upon  this  plea  of 
doing  justice  to  the  plaintiff,  and  the  usual 
course  is  for  a  party  claiming  an  equity, 
which  is  adverse  to  a  legal  claim,  to  claim 
it  by  bill  submitting  to  do  equity.  But  I 
do  not  mean  to  lay  down  any  general  rale. 
Circumstances,  apparently  small,  may  make 
a  jreat  difference  in  questions  of  this  na- 
ture. The  specific  ground  on  which  I 
relied  for  overruling  tibe  plea  was  the  ab- 
sence of  averments  that  the  money  claimed 
was  due  at  the  time  of  the  plea  filed,  which 
averment  is  so  mudi  matter  of  course  that 
I  could  not  but  be  dissatisfied  at  not  find- 
ing it  The  other  averments  in  the  plea, 
instead  of  curing  the  defect,  shewed  rather 
that  the  pleader  was  aware  of  the  impoit- 
anoe  of  the  absent  averment.  The  defen- 
dant might  have  obtained  leave  to  amend 
his  plea,  if  that  would  have  anaweved  his 
purpose ;  but  when  it  was  contended  that 
the  plea,  as  it  stood,  was  sufficient,  I  was 
satined  that  I  had  done  no  injustice  to  the 
party  in  trpng  the  plea  by  the  strictest 
rules  of  pleading.  The  plaintiff  under- 
taking not  to  execute  the  attachment  fat 
want  of  answer  for  three  weeks,  I  refnae  to 
make  the  order  asked.  The  de^dant  may 
apply  to  the  Lord  Chancellor,  in  the  alter- 
native, either  to  restrain  the  procee^i^ 
until  the  appeal  shall  come  on  in  its  regular 
course,  or  to  advance  the  hearing  of  the 
appeal. 


L.C.      1 

J   1     aO      f      "^^^^^^^  *'•  ^ONES. 

Contempt —  CosU—\  Will  4.  c.  36.— 
Pauper  Defendant. 

A  defendant,  who  had  been  committed  for 
contempt  for  want  of  answer,  put  m  bis 
answer,  and  afterwards  obtained  an  order 
to  defend  in  foirml^  pauperis.  A  motion^  ^ud 
wider  the  1  WiU.  4.  c.  36,  the  costs  of  ike 
contempt  might  be  made  costs  m  the  cause, 
and  the  defendant  discharged  out  ofcuHody, 
was  refused. 

An  attachment  had  issued  against  the 
defendant  Jones  for  want  of  answer,  and  on 
the  31st  of  May  he  was  brought  up  by 
habeas  corpus,  and  committed  to  ihe  Qaeen's 
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Prison.  On  the  17th  of  July,  the  plaihtif& 
moved  that  the  bill  might  be  taken  pro  con- 
fesso  against  him  ;  but  the  defendant  having 
pat  in  his  answer,  the  motion  was  refused, 
and  the  defendant  was  ordered  to  pay  the 
costs  of  the  application.  On  the  20th  of 
Jnly,  the  defendant  obtained  an  order  that 
he  m^ht  defend  in  formd  pauperis. 

On  the  27th  of  July,  the  defendant 
moved,  before  the  Vice  Chancellor,  under 
the  1  Will.  4.  c.  36,  that  the  plaintiffs* 
costs  of  contempt  might  be  made  costs  in 
the  cause,  and  that  the  defendant  might  be 
forthwith  discharged  out  of  custody  without 
paying  costs.  The  Vice  Chancellor  refused 
the  motion.  The  defendant  now  renewed 
his  motion  by  way  of  appeal  before  the 
Lord  Chancellor. 

Mr.  Cooper  appeared  for  the  defendant, 
and  flfubmitted  that  thia  case  must  be  regu* 
lated  by  the  17th  rule  of  the  1  Will.  4.  c.  36, 
as  being  a  case  not  specially  provided  for 
by  the  act :  that  the  6th  and  7th  rules  ap- 
plied to  the  discharge  of  prisoners  who  had 
not  put  in  their  answer ;  but  as  Jones  had 
put  in  his  answer,  he  was  not  within  those 
rales. 

Mr.  J.  J.  Jervis  opposed  the  motion,  and 
contended  that  the  case  was  provided  for  by 
the  17th  section  of  the  act,  and  that  the 
defendant  noight  now  be  discharged  from  the 
contempt,  except  as  to  the  costs  of  it. 

The  LoED  Chancellor  was  of  opinion 
that  the  16th  and  17th  sections  applied  to 
proceedings  in  the  Insolvent  Debtors  Court. 
The  object  of  the  regulations  of  the  Act  was 
to  enable  persons  to  do  something  which  they 
were  unable,  from  poverty,  to  do  without  as- 
sistance, and  to  liberate  parties  from  prison 
who  were  in  contempt  for  not  doing  some- 
thing which  they  had  not  the  means  to  do. 
But  here  the  thing  was  done,  as  the  answer 
was  put  in ;  and  his  Lordship  thought  the 
Court  had  no  authority  to  nudce  any  such 
order  aa  was  now  applied  for. 

A  similar  decision  was  come  to  by  the  Lord 
Chancellor,  on  the  same  day,  in  Uie  case  of 
Read  v.  PtAe,  in  which  the  drcnmstances 
were  similar. 


} 


LEWIS  V.  HINTON. 


L.C. 

July  31. 

Bill,  Dismissal  of— 11th  Order  of  1831. 

A  plaintiff  gave  an  undertaking  to  speed, 
and  obtained  and  served  an  order  for  a  com- 
mission to  examine  witnesses,  hut  did  not 
afterwards  prosecute  it ;  nor  did  he  take  any 
of  the  subsequent  steps  pointed  out  in  the 
leth  and  17M  Orders  of  1831  :—Held,  that 
the  case  was  within  the  17 th  Order,  and  that 
the  defendant  was  entitled  to  move  to  dismiss 
the  bill. 

On  the  13th  of  July  1843,  the  defendant 
moved  to  dismiss  for  want  of  prosecution, 
and  the  plaintiff  gave  an  undertaking  to 
speed;  and  by  the  order  then  drawn  up, 
according  to  the  16th  Order  of  1831  (1),  he 
was  to  file  a  replication,  and  serve  subpoenas 
to  rejoin,  and  obtain  and  serve  an  order  for 
a  commission  to  examine  witnesses,  if  he 
required  such  commission,  within  three 
weeks,  and  give  rules  to  produce  witnesses 
and  pass  publication  in  the  second  term 
after  the  day  on  which  the  order  for  the 
commission  should  be  served,  and  set  down 
the  cauae  for  hearing,  and  serve  subpoena 
to  hear  judgment,  returnable  in  the  succeed- 
ing term.  The  plaintiff  accordingly  filed 
a  replication,  and  served  a  subpoena  to  re- 
join, and  obtained  an  order  for  a  commission 
to  examine  witnesses,  which  was  served  on 
the  26th  of  July  1843.  The  commission 
was  not  executed,  and  the  plaintiff  had 
taken  no  further  proceedings. 

On  the  5th  of  February  1844,  the  defen- 
dant moved  before  the  Vice  Chancellor  that 
the  bill  might  be  dismissed  for  want  of  pro- 
secution. The  Vice  Chancellor  refused  to 
make  the  order,  and  the  defendant  now 
renewed  the  motion  before  the  Lord  Chan- 
cellor by  way  of  appeal. 

Mr.  James  Parker  appeared  in  support 
of  the  motion,  and  contended,  that  accord- 
ing to  the  construction  of  the  17th  Order  of 
1831,  if  the  plaintiff  did  not  require  a  com- 
mission, he  was  not  obliged  to  take  any 
proceedings,  but  might  leave  it  to  the  de- 
fendant to  bring  the  cause  to  a  hearing, 
according  to  the  old  practice — Dan.  Chanc. 
Prac.  vol.  2.  p.  378.     But  if  the  plaintiff 


Nbw  Series,  XIII — Chanc. 


(1)  Ord.  Can.  10  ;  1  Law  J.  Rep.  (n.s.)  Chanc.  1. 
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obtained  an  order  for  a  commission,  he 
could  not  abandon  the  order,  if  he  found 
out  afterwards  that  it  was  not  necessary  or 
desirable  for  him  to  prosecute  it;  but  he 
was  bound  to  proceed  to  bring  the  cause  on 
to  be  heard.  This  was  decided  in  Rayson 
V.  Lees  (2)  ;  but  a  contrary  practice  seems 
to  have  prevailed  in  the  Vice  Chancellor's 
Court,  and  his  Honour  refused  to  make  an 

order  in  conformity  with  that  case.  -  .        

Mr.  Anderdon  and  Mr.  Parsons,  contra,^  rhn^  WoM^i/^^^J'CC  ^A 
contended  that  the  latter  part  of  the  17th  M.R.      "^ 

Order  was  adapted  to  meet  this  case.     The      July  1,  6,  8, 
plaintiff  here  did  not  require  a  commission. 
He  had  indeed  obtained  an  order  for  one ; 


Lyon  V.  Dumhell,  11  Ves.  608. 
Steadman  v.  Ellis,  4  Mad.  240. 

The  Lord  Chancellor,  under  the  cir- 
cumstances of  the  case,  ordered  that  pub- 
lication should  stand  enlarged  till  the  first 
day  of  Hilary  term,  1845,  and  that  the 
plaintiff  should  pay  the  costs  of  this  appli- 
cation. 


.} 


TITLEY  V.  WOLSTENHOLME. 


of   Trust    Estates^Con- 


but  he  did  not  want  to  examine  witnesses, 
and  therefore  he  abandoned  it.  The  defen- 
dant had  the  power  to  bring  the  cause  on, 
according  to  the  old  practice ;  but  he  was 
not  also  entitled  to  another  mode  of  getting 
rid  of  the  suit,  and  could  not  dismiss  the 
bill  by  this  application. 

Rattenhury  v.  Fenion,  6  Sim.  368. 

Smith  V.  Oliver,  3  Myl.  &  Cr.  165  ;  s.c. 
6  Law  J.  Rep.  (n.s.)  Chanc.  328. 
At  all  events,  the  plaintiff  was  not  bound 
to  set  the  cause  down  for  hearing  before 
Easter  term,  and  the  defendant  ought  to 
have  waited  till  that  time  before  he  made 
this  application — Whalley  v.  Pepper  {S). 

The  Lord  Chancellor  said,  that  if  the 
plaintiff  had  executed  the  commission,  he 
must  have  passed  publication  in  Hilary 
term ;  and  if  he  abandoned  the  commission, 
be  ought  not  to  be  in  a  better  position  than 
if  he  had  prosecuted  it;  and  although  he 
did  not  find  it  necessary  to  prosecute  the 
commission,  he  was  still  obliged  to  take  the 
other  steps  mentioned  in  the  17th  Order. 

Mr.  Anderdon  stated,  that  the  plaintiff 
was  really  desirous  of  bringing  the  cause  on 
for  hearing ;  but  had  made  a  mistake  in  the 
practice,  because  there  were  different  rules 
in  different  branches  of  the  court,  and  asked 
that  publication  might  stand  enlarged. 

Mr.  Parker  insisted  that  a  separate  mo- 
tion was  necessary  for  such  a  purpose,  and 
dted — 

(2)  1  Keen,  14 ;  b.  o.  5  Law  J.  Rep.  (n.8.)  Chano. 
202. 

(3)  8  Sim.  203;  s.c.  6  Law  J.  Rep.  (n.s.) 
Chanc.  23. 


Will-^Devise 
struetion. 

A.  being  seised  and  possessed  of  real  and 
personal  estates,  by  will  devised  and  be- 
queathed the  same  unto  and  to  the  use  of 
"  E,  F,  and  G,  their  heirs,  executors,  admi- 
nistrators, and  assigns,**  according  to  the 
nature  thereof,  and  the  devise  and  bequest 
was  declared  to  be  as  to  a  certain  estate  upon 
trust  that  "  the  said  trustees,  and  the  sur- 
vivors and  survivor  of  them,  his  or  her  heirs 
and  assigns"  should  pay  the  rents,  S^e. 
thereof,  to  the  son  Richard  for  life,  ^c. 
The  expression  "  the  said  trustees,  and  the 
survivors  and  survivor  of  them,  his  or  her 
heirs  and  assigns,**  was  repeated  in  different 
parts  of  the  will.  It  was  declared  that  the  re- 
ceipts of  the  "  trustees,  or  the  survivors  or  sur* 
vivor  of  them,  his  or  her  heirs  and  assigns,*' 
for  monies  to  he  received  by  them,  in  the  exe- 
cution of  the  trusts,  should  be  sufficient  dis- 
charges to  purchasers,  <f*c.,  and  that  in  the 
sale,  directed  by  the  will,  of  the  estates, 
**  the  said  trustees  and  executors,  and  the 
survivor  and  survivors  of  them,  his  or  her 
executors  and  administrators,**  should  apply 
the  proceeds  in  manner  therein  directed. 
The  will  directed  tJie  residuary  personal 
estate  to  be  invested  by  the  said  '*  trustees 
and  the  survivor  of  them,  his  or  her  executors 
or  administrators,**  in  freehold  estates  to  be 
settled  as  therein  expressed,  and  declared 
that  the  said  **  trustees  and  executors  re- 
spectively, their  heirs  and  her  heirs,  exe- 
cutors, and  administrators,**  should  be  charge- 
able only  for  monies  actually  received  by 
them.  There  was  no  power  given  in  the  will 
for  the  appointment  of  new  trustees.  G. 
(who  survived  his  co-trustees  E.  and  F.J 
and  E.  and  F.  and  B.  were  appointed  exe- 
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cutors ;  and  E.  and  Q,  alone  proved  the  wUli 
B.  having  died  in  the  testator's  lifetime.^^G, 
being  the  sole  surviving  legal  personal  re- 
presentative  of  the  testator  A,  and  also  the  sole 
surviving  trustee  ofA's  wiU,  by  his  will  de^ 
vised  and  bequeathed  all  the  estates  vested  in 
him  by  the  will  of  A.  to  W,—Held,  that  the 
devise  of  the  trust  estates  contained  in  GJ*s 
wiUy  on  the  trusts  of  A,*s  will,  was  valid, 
and  that  the  same  estates  were  weU  vested  in 
W,  upon  the  trusts  declared  thereof  by  ACs 
wiU. 

Richard  Titley  the  elder,  late  of  Man- 
chester, being  seised  and  possessed  of  real 
and  personal  estates,  made  his  will,  dated 
the  16th  of  January  1828,  and  thereby  gave 
and  bequeathed  "  to  his  wife,  his  son  Rich- 
ard, and  Robert  Tebbutt,  their  heirs,  exe- 
cutors, administrators,  and  assigns,  his  free- 
bold  and  leasehold  estates,  and  also  all  his 
personal  estate  unto  and  to  the  use  of  his 
said  wife,  his  son  Richard,  and  the  said  Ro- 
bert Tebbutt,  their  heirs,  executors,  ad- 
ministrators, and  assigns,  according  to  the 
nature  thereof,  to,  for,  and  upon  the  several 
uses,  trusts,  ends,  intents,  and  purposes 
therein  mentioned  and  declared."  The  first 
trust  was  to  raise  and  pay  an  annuity  of 
200/.  for  the  life  of  the  testator's  wife.  It 
was  then  declared  that  the  devise  and  be- 
quest thereinbefore  contained  to  the  trustees 
was  upon  further  trust  that  ''  the  said 
trustees  and  the  survivors  and  survivor  of 
them,  his  or  her  heirs  and  assigns,"  should 
pay  the  rents  of  a  certain  specified  real  estate, 
called  Gorton,  to  the  son  Richard  for  life, 
ivith  remainder,  when  deceased,  to  the  chil- 
dren of  Richard,  &c.  The  expression  "  the 
said  trustees  and  the  survivors  and  survivor 
of  them,  his  or  her  heirs  and  assigns,"  was 
repeated  in  different  parts  of  the  will.  In 
another  part  of  the  will  it  was  declared,  that 
"  the  receipt  or  receipts  of  the  said  trustees, 
or  the  survivors  or  survivor  of  them,  his  or 
her  heirs  and  assigns,  for  the  monies  to  be 
received  by  them,  should  be  a  sufiicient  dis- 
charge to  purchasers;"  and  "that the  said 
trustees  and  executors,  and  the  survivors 
and  survivor  of  them,"  should  collect  all 
monies  belonging  to  the  testator,  and  con- 
vert into  money  all  other  his  personal  estate, 
and  that  "the  said  trustees  and  the  exe- 
cutors and  the  survivor  and  survivors  of 
them,  his  or  her  executors  and  administra- 


tors," should  pay  and  apply  the  proceeds 
of  the  sale  of  the  real  estates  directed  to  be 
sold,  and  the  rents  thereof  until  such  sale, 
and  also  the  proceeds  of  the  personal  estate, 
in  manner  therein  expressed.  The  will 
directed  the  residuary  personal  estate  to  be 
invested  by  the  trustees,  and  the  survivor 
of  them,  Ms  or  her  executors  and  adminis- 
trators, in  freehold  estates,  to  be  purchased 
and  settled  in  the  manner  therein  mentioned; 
and  declared  that  it  should  be  lawful  for 
"the  said  trustees  and  executors,  or  the 
survivors  or  survivor  of  them,  his  or  her 
executors  or  administrators,"  to  invest  the 
residuary  personal  estate  in  government 
funds,  or  on  real  security,  until  purchases 
could  be  efiected.  The  will  contained  a 
declaration  that  if  it  should  appear  to  "  the 
said  trustees  or  the  survivors  or  survivor  of 
them,  his  or  her  heirs  and  assigns,"  advan- 
tageous to  sell  the  estate  called  Gorton,  or 
any  other  hereditaments,  that  might  be  pur- 
chased by  the  "  said  trustees,"  it  should  be 
lawful  for  "  the  said  trustees  or  the  sur- 
vivors or  survivor  of  them,"  absolutely  to 
sell  the  same ;  and  it  was  declared  that  the 
said  trustees  for  the  time  being  should  have 
power  to  lease  the  devised  real  estates  for 
any  term  not  exceeding  twenty-one  years  ; 
and  that  the  "  said  trustees  and  executors, 
respectively,  their  heirs  and  her  heirs,  exe- 
cutors, and  administrators,"  should  be 
chargeable  only  for  monies  actually  to  be 
received  by  them ;  and  that  "  the  said  trus- 
tees and  executors,  and  each  of  them,  their 
and  each  of  their  heirs,  executors,  adminis- 
trators, and  assigns,"  should,  out  of  the 
monies  that  should  come  to  their  hands, 
reimburse  themselves  respectively,  all  costs, 
charges,  and  expenses  which  Uiey  might 
sustain,  or  be  put  to  in  the  execution  of  the 
trusts  of  the  will.  The  will  contained 
no  power  to  appoint  new  trustees ;  and  the 
testator  appointed  his  wife,  and  H.  Burgess, 
Robert  Tebbutt,  and  his  son  Richard,  execu- 
trix and  executors  of  his  will. 

H.  Burgess  died  in  the  testator's  lifetime. 
The  testator  died  on  the  29th  of  June  1828, 
leaving  two  sons  and  three  daughters  sur- 
viving him.  The  will  was  proved  by 
Richard  the  son  and  Robert  Tebbutt  only, 
and  the  widow  died  in  1831,  without  hav- 
ing joined  in  the  probate.  Richard  the  son 
died  in  1835,  leaving  Robert  Tebbutt  sur- 
viving him,  who  thereby  became  the  sole 
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legal  personal  representative  of  the  testator, 
and  sole  surviving  trustee  of  his  will.  The 
trustees  realized  the  real  and  personal  estates 
of  the  testator,  pursuant  to  his  will.  Robert 
Tebbutt  died  in  1842,  having  by  his  will, 
duly  executed  and  attested,  dated  the  SOth 
of  July  1838,  devised  and  bequeathed  to 
Edward  Titley  (since  deceased),  David 
Waddington,  and  Charles  Wolstenholme, 
their  heirs,  executors,  administrators,  and 
assigns,  all  the  trust  estates  vested  in  him 
by  the  will  of  Richard  Titley  upon  the 
trusts  therein  declared  thereof;  and  Robert 
Tebbutt  appointed  C.  Wolstenholme,  Tho- 
mas Crompton,  Robert  Unwin,  and  Henry 
Oilier,  the  executors  of  his  will;  all  of 
whom,  except  H.  Oilier,  proved  the  same. 
The  bill  was  filed  by  the  cesiuis  que  trust, 
claiming  under  the  will  of  the  testator, 
Richard  Titley,  against  David  Waddington, 
C.  Wolstenholme,  Thomas  Crompton,  and 
Robert  Unwin,  as  defendants,  pra3ang  a 
declaration  that  Robert  Tebbutt  was  not 
empowered  to  appoint  any  persons  to  be 
trustees  of  tihe  estates  and  premises  devised 
and  bequeathed  by  the  will  of  the  testator 
Richard  Titley,  and  that  the  devise  and  be- 
quest of  the  same  estates,  contained  in  the 
will  of  Robert  Tebbutt,  were  invalid  and 
ineffectual. 

Mr,  Bacon,  for  the  plaintiffs. — The  ne- 
cessity for  this  suit  arises  from  the  case  of 
Cooke  y.  Crawford  (1),  which  established 
that  devisees  of  trust  estates  are  equally  as 
incompetent  to  execute  trusts,  as  parties 
substituted  by  a  conveyance  inter  vivos 
would  be,  the  incompetency  of  which  latter 
parties  had  been  established  in  the  previous 
case  of  Bradford  v.  Belfield  (2).  The  lan- 
guage of  Richard  Titley's  will  is  inaccurate 
and  confused ;  the-  effect  however  is,  that 
many  of  the  trusts  and  powers  are  given  to 
the  **  heirs,  executors,  or  administrators  " 
of  the  surviving  trustee ;  but  the  devisees 
under  Robert  Tebbutt's  will  sustain  none 
of  those  characters,  and  therefore  cannot 
execute  the  trusts  and  powers  attached  to 
those  characters.  But  the  devise  has  vested 
the  legal  estate  in  them ;  a  regular  appoint- 
ment of  new  trustees  by  the  Court  is  con- 
sequently necessary.  Although,  as  stated 
by  Mr.  Jarman,  in  his  Treatise  on  fViUs^S), 

(1)11  Uw  J.  Rep.  (N.S.)  Chanc.  406, 

(2)  2  Sim.  264. 

(3)  Vol.  ii.  p.  714. 


where  he  comments  on  Cooke  v.  Crawford^ 
devises  of  trust  estates  have  been  commonly 
made,  the  competency  of  the  devisees  to 
perform  the  trusts  has  never  been  establi^ed 
by  decision ;  and  the  contrary  is  involved 
in — 

Townsend  v.  Wilson,  1  B.  &  Aid.  608. 

HaU  V.  Dewes,  Jac.  189. 

Bradford  v.  Belfield,  2  Sim.  264. 

Mr.  Turner  and  Mr.  Little,  for  the  de- 
fendants, Wolstenholme  and  Waddington. 
— The  decision  in  Cooke  v.  Crawford  is  not 
satisfactory.  The  proposition  involved  in 
it,  namely,  that  where  the  trust  is  by  its 
terms  to  be  performed  by  the  heir  of  a 
trustee,  the  estate  must  be  allowed  to 
descend,  and  that  a  devise  of  it,  for  the 
declared  purpose  of  securing  the  execution 
of  the  trust,  is  in  itself  a  breadi  of  trust, 
was  not  involved  in  any  previous  decision. 
Townsend  v.  Wilson  and  HaU  v.  Dewes 
were  both  cases  upon  the  construction  of 
powers  in  deeds,  and  have  no  application ; 
and  in  Bradford  v.  Belfield,  the  assignment 
was  by  conveyance,  which  is  very  distin- 
guishable from  an  assignment  by  devise,  the 
one  operating  to  transfer  to  another  person, 
in  the  life  of  the  trustee,  the  personal  con- 
fidence which  the  creator  of  the  trust  has 
reposed  in  the  trustee ;  and  the  other  ope- 
rating only  to  provide  a  substitute  at  his 
death,  when  of  necessity  all  personal  con- 
fidence is  gone.  New  trustees  appointed  by 
the  Court  would  not  answer  the  description 
of  heirs,  executors,  or  administrators  of 
Tebbutt,  any  more  than  his  devisees.  The 
reference  to  executors  and  administrators 
in  the  trusts  and  powers  as  to  personalty, 
shews  that  the  testacy,  as  well  as  the  in- 
testacy, of  the  surviving  trustee,  was  con- 
templated by  the  testator  Titley.  To  make 
intestacy  compulsory  upon  a  trustee,  would 
in  many  cases  be  most  prejudicial  to  the 
trust  estate ;  as  in  case  the  trustee  had  no 
heir,  or  in  case  the  heir  were  under  disabi- 
lity, or  out  of  the  jurisdiction.  No  trace  is  to 
be  found,  previous  to  Cooke  v.  Crawford,  of 
the  Court  having  disapproved  of  devises  of 
trust  estates.  On  the  contrary,  the  cases  of — 

Lord  Brayhroke  v.  Inskip,  8  Ves.  417. 

Bainhridge  v.  Lord  Ashburton,  2  Y.  &  C. 
347  ;  s.c.  6  Law  J.  Rep.  (n.s.)  Exch. 
Eq.  73. 

WaU  V.  Bright,  1  Jac.  &  W.  494,  and 
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The  Midland  Counties  Rmiway  Com' 
fany  ▼.  Wettcomb^  11  Sim.  57,  8.c 
9  Law  J.  Rep.  (n.s.)  Chanc.  324, 
are  founded  upon  a  presumption  that  to 
devise  trust  estates  is  unobjectionable,  and 
does  not  amount  to  the  commission  of  a 
breach  of  trust.  The  admitted  practice  of 
conveyancers  in  inserting  such  devises  in 
wills,  and  in  accepting  titles  under  them,  is 
entitled  to  much  weight  Great  importance 
was  attached  to  this  consideration  in  the 
ultimate  decision  in 

TuUeU  V.  Armstrong,  4  Myl.  &  Cr.  390, 
s.  c.  9  Law  J.  Rep.  (n.  s.)  Chanc.  41 ; 
and  the  interests  involved  in  this  question 
are  of  equal  importance.  At  any  rate,  the 
Court  wOl  not  extend  the  doctrine  of  Cooke 
V.  Crawford.  In  the  wfll  there  under  con- 
sideration, no  reference  was  made  to  the 
'^  assigns  "  of  the  trustee.  In  Richard  Tit- 
ley's  will  the  word  "  assigns''  frequently 
occurs ;  and  the  devise  and  bequest  upon 
trust,  at  the  commencement  of  the  will,  ought 
to  govern  and  correct  any  subsequent  incon- 
sistencies or  inaccuracies  of  expression.  The 
word  *'  assigns,"  properly  r^rs  to  devisees 
—Whitfield  V.  How  {A).  The  Court  must 
give  some  meaning  to  this  word  beyond 
what  belongs  to  the  previous  words,  "heirs, 
executors  and  administrators ;"  and  if  de- 
visees be  rejected,  no  effect  will  be  given  to 
this  word. 

Mr,  William  Milne^  for  the  defendants 
Crompton  and  Unwin,  took  no  part  in  the 
discussion. 

Mr,  Bacon,  in  reply. — The  suggested  dif- 
ference between  an  assignment  of  trust  pro- 
perty by  conveyance  and  by  devise,  arising 
out  of  the  consideration  that  one  is  and  the 
other  is  not  a  violation  of  the  personal  con- 
fidence reposed  in  the  trustee,  does  not 
amount  to  a  justification  of  the  devise,  be- 
cause the  creator  of  the  trust  has  himself 
appointed  the  heir  of  the  trustee  to  succeed, 
and  having  thus  nominated  the  substitute, 
it  is  not  left  to  the  trustee  to  do  so.  As  to 
any  possible  inconveniences  which  might 
arise  from  permitting  the  trust  estate  to 
descend,  the  law  has  provided  remedies  by 
application  to  this  Court.  Many  of  the  pro- 
visions of  this  will  involve  the  exercise  of 
much  discretion :  married  women  and  in- 

(4)  2  Show.  Rep.  58. 


fiints  are  concerned,  and  purchasera  will  be ; 
and,  to  avoid  friture  questions,  there  ought 
to  be  a  regular  appointment  of  trustees  by 
the  Court.  The  word  "  assigns  "  is  used  in 
Titley's  will  without  any  definite  meaning ; 
the  better  construction  would  be,  to  refer  it 
to  new  trustees  regularly  appointed  by  this 
Court,  or  to  other  supposable  cases  of  the 
trust  estate  vesting  in  assigns,  otherwise 
than  by  the  will  of  the  surviving  trustee ; 
but  in  whatever  sense  this  word  is  used,  it 
is  not  to  be  found  in  very  many  of  the  pro- 
visions of  the  will ;  and  unless  the  devisees 
can  execute  all  the  trusts  and  powers  of  the 
will,  the  bill  must  be  sustained. 

The  Master  of  the  Rolls,  after  read- 
ing the  two  wills,  and  referring  to  the  pecu- 
liar expressions  contained  in  the  testator 
Titley's  will,  observed,  that  the  question 
was,  whether  the  devisees  and  legatees 
named  in  the  will  of  Robert  Tebbutt  have 
become  trustees  of  the  property  devised  and 
bequeathed  by  Richard  Titley's  will ;  that 
the  present  case  was  distinguishable  from 
the  case  of  Townsend  v.  WUson,  which  de- 
cided that  a  power  of  sale  reserved  to  three 
persons  and  their  heirs  was  not  well  exe- 
cuted by  two  survivors ;  that  in  the  various 
expressions  made  use  of  by  the  testator, 
Richard  Titley,  in  his  will,  with  reference 
to  the  trusts  therein  contained,  he  had  re- 
ferred to  the  parties  to  whom  he  had  pre- 
viously given  his  real  and  personal  estates ; 
and  that  there  was  no  question  as  to  the 
trustworthiness  of  the  devisees,  and  it  could 
not  be  supposed  that  any  personal  confi- 
dence was  intended  to  be  placed  by  the  tes- 
tator in  the  heir  of  the  survivor  of  the  trus- 
tees, because  it  could  not  be  known  before- 
hand, whether  there  would  be  any  heir,  or  if 
so,  he  might  be  a  lunatic,  or  an  infant,  or  a 
bankrupt,  and  as  such  an  improper  person 
to  act  as  a  trustee ;  that  there  must  be  a 
devolution  of  the  estate  on  some  person, 
either  the  han-es  naius  or  haeres  f actus ;  and 
in  construing  the  will,  respect  must  be  had 
to  every  word  used  by  the  testator. 

On  the  whole,  his  Lordship  was  of  opinion 
that  the  devise  and  bequest  of  the  trustee's 
estates  and  property  contained  in  the  will  of 
Robert  Tebbutt,  on  the  trusts  of  Richard 
Titley *s  will,  were  valid  and  effectual,  and 
that  the  estates  and  property  held  upon  the 
trusts  of  Richard  Titley's  wiU,  were  well 
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Tested  in  the  defendants  upon  the  trusts 
and  for  the  purposes  and  with  the  powers 
contained  in  Richard  Titley's  will. 

The  bill  was  accordingly  dismissed ;  but 
the  costs  of  all  parties,  as  between  soli- 
citor and  client,  were  ordered  to  be  paid  out 
of  the  testator  Richard  Titley's  estate. 


M.R.  ■) 
une  1  ;  > 
Qly31.  ) 


MOUAILLE  9.  FU6HT. 


June 
July 

Lease^^Speeifie  Performanee-^  Vend&r 
and  Purchaser —  C&nstrttctum  of  Covenant — 
fVawer  of  Breach  of  Covenant — Forfeiture. 

On  granting  a  building-lease  for  92f 
years  the  lessee  covenanted  that  he  toould^ 
within  the  first  five  years  of  the  term^  build 
thirty-four  additional  houses,  of  the  dimen" 
sums  therein  mentioned^  and  keep  the  same 
in  repair,  and  the  same  so  repaired,  at  the 
end  or  other  sooner  determination  of  the 
term,  deliver  up  to  the  lessor  and  his  assigns. 
Some  only  of  the  thirty-four  houses  were 
built ;  but  the  lessor,  notwithstanding,  received 
the  rent,  payable  under  the  lease,  for  forty- 
six  years  afterwards : — Held,  on  a  sale  of 
the  property,  by  public  auction,  by  the 
assignees  in  bankruptcy  of  the  lessee,  that, 
although  there  had  been  a  waiver  by  the  lessor 
of  the  covenant  to  build,  still  the  covenant  to 
deliver  up  the  houses,  at  the  end  or  sooner 
determination  of  the  term,  continued  in  force, 
and  was  a  valid  objection  to  the  title ;  and 
that  the  purchaser  could  not  be  required  to 
accept  compensation  or  indemnity.  The  cir- 
cumstance that  the  purchaser  could  at  any 
time  rid  himself  of  all  liability,  in  respect  of 
the  breach  of  the  covenant,  by  assigning  the 
premises  to  a  pauper,  was  considered  no 
reason  for  compelling  the  purchaser  to  accept 
the  title. 

The  bill  was  filed  to  compel  the  specific 
performance  of  a  contract,  for  the  purchase 
of  leasehold  premises,  situate  in  the  borough 
of  Southwark.  The  premises  were  held 
under  a  lease,  dated  the  20th  of  June  1792, 
and  made  between  Temple  West  of  the  one 
part,  and  Lewis  Preston  of  the  other  part, 
by  which,  after  reciting  that  the  said  Lewis 
Preston,  in  or  about  April  1789,  agreed 
for  a  lease  of  all  that  piece  of  land  situate 
near  the  King's  Bench  Prison,  in  the  parish 


of  St.  Geor^'s,  Southwark,  for  92}  years, 
from  Christmas  1789  for  the  purpose  of 
erecting  fifty  dwelling-houses  thereon,  sub- 
ject to  the  terms  and  conditions,  and  under 
the  yearly  rent,  in  the  said  agreement  men- 
tioned ;  and  that  the  said  Lewis  Preston,  in 
pursuance  of  the  said  agreement,  had  already 
erected  sixteen  of  such  fifty  dwelling-houses 
upon  the  said  piece  of  land,  and  was  desir* 
ous  of  having  a  lease  of  the  premises  made 
to  him ;  Temple  West,  in  consideration  of 
the  premises,  and  of  the  charges  and  ex- 
penses which  Lewis  Preston  had  been  at  in 
erecting  the  said  sixteen  dwelling-house5,and 
which  he  would  thereafter  be  at  in  erectmg 
the  thirty-four  additional  dwelling-houses, 
and  of  the  rents  and  covenants  therein- 
after mentioned  and  contained,  demised  to 
Lewis  Preston  the  said  piece  of  land  therdn 
described,  together  with  the  dwelling-houses 
already  erected  and  thereafter  to  be  erected 
thereon,  for  the  term  of  89)^  years,  at  the 
yearly  rent  of  120/.  for  the  first  year,  and 
157/.  lOs,  for  the  remainder  of  Uie  term; 
and  Lewis  Preston  covenanted  that  he,  his 
executors,  administrators,  or  assigns,  would, 
within  the  first  five  years  of  the  said  t^m, 
erect,  build,  and  finish  thirty-four  additional 
brick  messuages,  in  the  manner  and  of  the 
dimensions  therein  mentioned,  and  would 
keep  the  same  in  good  repair ;  and  the  same 
so  repaired  would,  at  the  end  or  other  sooner 
determination  of  the  said  term,  deliver  up 
to  the  said  Temple  West  and  his  assigns. 
The  lease  contained  a  right  of  re-entry  on 
the  part  of  Temple  West,  or  the  persons 
entided,  for  the  time  being,  to  the  rents,  in 
case  of  non- performance  of  the  covenants  by 
Lewis  Preston,  his  executors,  administrators, 
and  assigns.  All  the  additional  thirty-four 
houses  were  not  erected  pursuant  to  tbe 
covenant  of  Lewis  Preston,  and  the  premises 
afterwards  became  vested  in  the  plainti£&  as 
the  assignees  in  bankruptcy  of  two  permms 
of  the  name  of  Children  and  Woodgate. 

The  premises  were  offered  for  sale  by 
public  auction  on  the  8th  of  May  1840,  and 
by  the  6th  of  the  printed  conditions  of  sale 
it  was  provided,  that  the  vendors  should  not 
be  bound  to  produce  the  agreement,  dated 
in  April  1789,  for  the  original  lease  under 
which  they  held,  it  having  been  ]ost  or 
mislaid,  and  that  Uie  receipt  for  ground-rent, 
due  on  the  last  day  of  payment  of  the  same, 
as  reserved  by  the  original  lease,  should  be 
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deemed  sufficient  evidence  of  the  validity  of 
sach  original  lease  in  all  respects,  and  be 
considered  as  a  waiver  of  any  forfeiture  of  it. 
The  defendant  became  the  purchaser  at  such 
sale  of  the  premises :  a  reference  was  di- 
rected to  the  Master  as  to  the  tide,  who 
reported  that  all  the  thirty- four  additional 
houses  had  not  been  built  pursuant  to  Lewis 
Preston's  covenant ;  and  that  the  defendant, 
by  his  eighth  objection,  had  insisted  that  such 
covenant  to  deliver  up  at  the  end  or  other 
sooner  determination  of  the  term,  thirty-four 
additional  houses,  to  be  built  according  to 
the  said  covenant,  was  an  objection  to  the 
title ;  but  the  sixth  condition  of  sale  of  the 
premises,  having  provided  that  the  receipt 
of  the  ground-rent  due  on  the  last  day  for 
payment  of  the  same  as  reserved  by  the 
original  lease,  (and  which  receipt  had  been 
produced,)  should  be  considered  as  a  waiver 
of  any  forfeiture  of  such  lease,  and  having 
regard  to  the  length  of  time  which  had 
elapsed  since  the  date  of  the  original  lease, 
widiout  any  advantage  having  been  taken 
on  account  of  the  breach  of  such  covenant, 
and  the  plaintiffs  being  assignees  of  the 
said  lease,  under  title  acquired  subsequent 
to  the  expiration  of  the  period  limited  in 
and  by  the  said  covenant  for  the  building 
of  the  said  houses,  he  was  of  opinion  that 
such  eighth  objection  was  not  an  objection 
to  the  title,  and  that  a  good  title  could  be 
made,  and  was  first  shewn  before  the  filing 
of  the  original  bill.  The  defendant's  eighth 
objection  formed  the  second  of  six  excep- 
tions taken  by  the  defendant  to  the  Master's 
report. 

Mr.  George  Turner  and  Mr,  Rogers^ 
in  support  of  the  exceptions  to  the  Master's 
report,  contended,  that  the  covenant  to 
deliver  up  the  houses,  properly  repaired,  at 
the  end  of  the  term,  would  render  the  as- 
signee of  the  lease  (the  covenant  running 
with  the  land)  liable  to  damages  at  law, 
notwithstanding  the  lessor  had,  by  acceptance 
of  rent,  at  the  expiration  of  the  five  years, 
waived  the  covenant  to  build  the  houses  in 
question ;  that  the  non-repair  of  the  pre- 
mises was  a  continuing  breach  of  the  cove- 
nant, and  the  lessor  might  at  any  time  take 
advantage  of  it;  and  that  the  defendant 
could  not  be  compelled  to  take  the  premises, 
even  with  compensation,  inasmuch  as  it 
would  be  impossible  to  ascertain  the  con- 
tingent amount  of  damages  to  be  awarded 


by  a  jury  at  a  future  and  distant  period,  for 
breach  of  such  a  covenant  as  the  present. 
The  cases  of 

Sampson  v.  Easterly ^  9  B.  &  C.  505, 
Earl  of  Derby  v.  Taylor,  1  East,  502, 
iDoe  dem.  Morecraft  v.  Meux,  4  B.  &  C. 

606 ;  s.c.  4  Law  J.  Rep.  K.B.  4. 
Doe  dem.  Ambler  v.  fVoodbridge,  9  B.  & 
C.  376 ;  s.c.  7  Law  J.  Rep.  K.B.  263. 
were  cited  in  support  of  the  exceptions. 

Mr,  Kindersley  and  Mr,  Heathfield, 
contrll,  contended  that  the  breach  of  the 
covenant  to  build  the  additional  houses, 
within  five  years  from  the  date  of  the  lease, 
had  been  waived  by  the  lessor,  by  his 
receipt  of  rent  for  a  period  of  forty-six 
years ;  and  that  the  lessor  must,  therefore, 
be  considered  as  having  also  waived  the 
covenants  to  repair  and  deliver  up  the  houses 
in  proper  repair  at  the  end  of  the  term ;  and 
that  no  action  for  forfeiture  could  now  be 
brought ;  that  it  could  never  have  been  the 
intention  of  the  parties  to  the  lease  that  the 
covenant  to  deliver  up  should  extend  to 
any  houses  save  those  that  had  been  actu- 
ally built  at  the  end  of  the  five  years ;  that 
even  if  the  covenant  to  deliver  up  the  houses 
at  the  end  of  the  term  were  still  in  force, 
still,  according  to  Rowley  v.  Adams  (l), 
the  defendant  might,  at  any  time  before  the 
term  expired,  rid  himself  of  all  liability,  by 
assigning  the  premises  to  a  pauper;  but 
that,  in  reality,  the  covenant  in  question 
only  extended  to  the  delivery  up.  at  the  end 
of  the  term  of  whatever  houses  might  there- 
after be  built. 

July  31. — The  Master  of  the  Rolls, 
after  going  through  the  facts  of  the  case, 
stated,  that  the  lessor  had  not  entered  on  the 
prenuses,  for  the  breach  of  that  part  of  the 
covenant  committed  by  not  building  the 
additional  houses  within  the  time  limited  by 
the  lease ;  the  other  parts  of  the  covenant 
being  to  repair  the  houses,  and  to  deliver 
them  up  in  proper  repair  at  the  end  of  the 
term :  that  the  Master  had  not  expressed 
his  opinion  whether  the  covenant  to  deliver 
up  the  houses  in  proper  repair  was  still  in 
force,  but  simply  stated  that  the  covenant  to 
deliver  up  the  houses  was  not  an  objection 
to  the  titie  :  that  it  had  been  argued  for  the 
plaintiffb  that  the  covenant  to  deliver  up 

(1)  9  Law  J.  Rep.  (n.s.)  Chanc.  34. 
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affected  only  houses  which  should  be  built 
at  the  end  of  the  term,  and  that  the  pur- 
chaser, if  the  covenant  were  of  any  validity, 
might  rid  himself  of  any  liability  arising  out 
of  it,  by  assigning  the  premises  to  a  pauper 
before  the  expiration  of  the  term :  that 
having  carefully  perused  the  covenant,  he 
thought  it  embraced  as  well  the  thirty-four 
additional  houses,  to  be  afterwards  built,  as 
the  sixteen  houses  built  at  the  date  of  the 
lease,  and  could  not  properly  be  limited  to 
the  houses  built  at  the  end  of  the  term  ;  and 
the  purchaser  ought  not  to  be  compelled  to 
have  recourse  to  any  such  expedient,  to 
exonerate  himself  from  liability  for  breach 
of  the  covenants,  as  that  suggested  on  be- 
half of  the  plaintiffs.  His  Lordship  then 
expressed  his  opinion  that  the  case  was  not 
a  fit  one  for  either  compensation  or  indem- 
nity, and  that  the  purchaser  could  not  be 
said  to  have  the  proper  enjoyment  of  the 
property  purchased  by  him,  if  at  the  end  of 
the  term  he  would  be  liable  to  be  sued  at  law. 
Exception  to  Master's  Report  allowed. 


;:} 


RICHARDSON  t^.  HASTINGS. 


M.R. 

June  7 ; 
July  31. 

Production  of  Documents — Clvh. 

Documents  belonging  to  a  cluby  a  few  only 
of  the  members  being  parties  to  the  suit,  were 
ordered  to  be  produced  for  the  inspection  of 
the  plaintiff,  the  Court  having  previous^ 
decided  on  demurrer  that  the  other  members 
of  the  club  were  not  necessary  parties.  But 
the  plaintiff,  who  was  a  solicitor  and  an 
attorney,  having  brought  an  action  against 
some  of  the  members  with  reference  to  matters 
arising  out  of  the  club  transactions,  he  was 
required  by  the  Court  to  give  an  undertaking 
not  to  make  use  of  the  documents  when  pro* 
dueed  as  evidence  in  support  of  the  action, 

Mr,  Cameron  moved  for  the  production 
of  certain  documents,  admitted  by  the  sche- 
dule to  the  answer  of  two  of  the  three 
defendants  to  be  in  their  possession  (1). 

Mr,  Purvis  and  Mr,  Hubback,  for  the 
defendants,  objected  to  produce  the  docu- 
ments in  the  absence  of  other  parties  in- 
terested therein ;   the  same  not  being  their 

(1)  Vide  ante,  pp.  129  and  142,  for  the  facts  and 
objects  of  the  bill. 


sole  property,  but  the  property  of  an  insol- 
vent club,  of  which  they  were  members. 
It  was  further  urged,  that  the  object  of 
the  plaintiff,  who  was  an  attorney  and  a 
solicitor,  in  making  the  motion,  was  to  use 
the  documents  as  evidence  in  an  action  at 
law,  which  he  had  brought  against  certain 
members  of  the  club. 

Murray  v.  Walter,  Cr.  &  Ph.  114. 

Lopes  V.  Deacon,  12  Law  J.  Rep.  (n.s.) 
Chanc.  311. 

The  Mabt£R  of  the  Rolls  held,  that 
the  defendants  were  bound  to  produce  the 
documents,  it  having  been  decided  that  the 
other  persons  interested  therein  were  not 
necessary  parties  to  the  suit ;  and  as  regarded 
the  objection,  that  the  plaintiff,  who  was  a 
solicitor,  might  make  use  of  the  documents 
in  the  action  recentiy  commenced  by  him, 
he  must  undertake  not  to  do  so. 


} 


THOMPSON  V,  COOPER. 


K.  Bruce,  V.C. 
July  9,  10. 

Executor — Creditor — Right  to  Retain, 

A,  died  in  March  1839,  intestate,  and 
indebted  to  B ;  and  C,  took  out  administra- 
tion to  A,  B,  died  in  September  1840, 
having  made  C,  one  of  his  executors ;  and 
C,  proved  the  wUl  :—Held,  that  C.  had  a 
right  to  retain,  out  of  As  assets,  the  debt  due 
to  him  as  executor  of  B. 

Mr.  Porter  died  on  the  24th  of  March 
1889,  intestate  and  indebted,  and,  on  the 
27th  of  April  1839,  administration  of  his 
estate  was  granted  to  the  defendant  Cooper, 
who  was  a  creditor  of  the  intestate. 

A  creditors'  bill  was  filed,  in  1 841,  against 
ihe  defendant  Cooper.  Cooper,  by  his  an- 
swer, stated  that  the  intestate  had  been 
indebted  to  him  in  the  sum  of  271/. ;  and 
also  stated  that  the  intestate  had  been  in- 
debted to  one  Cavan  in  400/. ;  that  Cavan 
had  died  on  tiie  23fd  of  September  1840, 
having,  by  his  will,  appointed  his  widow, 
Mrs.  Cavan,  Mr.  Bell,  and  the  defendant 
his  executors,  and  that  these  executors  in 
the  month  of  December  1840,  proved  the 
wiU ;  and  he  claimed  the  right  to  retain  the 
debt  due  to  himself  personally,  and  the 
debt  to  him  as  executor  of  Cavan. 
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The  caase  was  heard,  and  the  ordinary 
decree  was  made,  whereby  the  usual  ac- 
counts of  the  debts  and  the  personal  estate 
of  the  intestate  were  ordered  to  be  taken ; 
and  whereby  the  estate  of  the  intestate  was 
directed  to  be  applied  in  a  due  course  of 
administration. 

In  the  course  of  taking  the  accounts 
before  the  Master,  the  defendant  having 
preferred  the  dainis  of  retainer  set  up  in 
his  answer,  the  Master  gave  his  certificate, 
allowing  certain  interrogatories  to  be  exhi- 
bited for  the  examination  of  the  defendant, 
for  the  purpose  of  shewing  that  he  had 
agreed  with  the  other  creditors  to  waive  his 
right  of  retainer.  To  this  certificate  the 
defendant  excepted,  and  the  exception  having 
been  set  down  before  V.  C.  Knight  Bruce, 
His  Honour  allowed  it,  on  the  authority  of 
Spicer  v,  James {l)^  in  which  case  it  was 
decided  that,  under  a  common  decree  against 
an  administrator,  the  Master  was  not  en- 
titled to  go  into  the  consideration  of  trans- 
actions between  the  administrator  and  the 
other  creditors  affecting  the  administrator's 
right  of  retainer. 

The  Master,  by  his  report,  found  that 
the  above-mentioned  debt  of  271/.  was  due 
to  the  defendant ;  and  that  the  above-men- 
tioned debt  of  400/.  was  due  to  the  executors 
of  Cavan. 

The  cause  now  came  on  for  further  direc- 
tions. 

Mr,  Russell  and  Mr,  Skebbeare,  for  the 
plaintiff. — The  defendant  is  not  entitled  to 
retain  the  debt  due  to  Cavan.  This  is  not 
an  ordinary  case  of  retainer.  It  appears 
that  the  intestate  died  in  March  1839.  Cavan 
was  then  alive,  and,  having  lived  until  Sep- 
tember 1840,  he  might  at  any  time  between 
March  1839  and  September  1840  have 
sued  for  the  debt,  but  abstained  from  so 
doing.  This  case  is  different  from  all  other 
cases  of  retainer. 

Mr.  Koe  and  Mr.  Prior,  for  the  defen- 
dant, in  favour  of  the  proposition  that  the 
defendant  had  a  right  to  retain,  read  a 
passage  from  1  Roil,  Abr,  922,  citing  a 
case  oi Burnet  v.  Dixe,  the  effect  of  which  is 
as  follows: — **  If  A.  be  indebted  to  B.  and 
C.  by  several  obligations,  and  dies ;  and  D. 
takes  out  administration  to  A,  and  then  B. 
makes  D.  his  executor  and  dies,  D.  may 


retain  goods  which  he  has  as  administrator 
to  A,  to  satisfy  the  debt  due  to  him  as  exe- 
cutor of  B."  They  referred  also  to  Burdet  v. 
Pix  (2),  probably  the  same  case  as  Burnet 
V.  Dixe, 

Knight  Bruce,  V.  C. — On  principle 
and  authority,  I  must  allow  the  retainer  on 
each  of  these  sums ;  considering  that  the 
authority  of  the  case  of  Spicer  v.  James 
prevents  the  special  circumstances  of  the  case 
from  being  considered  without  a  rehearing. 


K.  Bruce,  V.C.   > 

July  23.  /      ^^^^  ^-  ^^=^^- 

Mortgage — Costs. 

A  suit  was  instituted  to  administer  the 
estate  of  a  testator y  who  had  appointed  A,  i?, 
^  C.  his  executors ;  and  a  decree  was  made 
therein.  After  the  decree  A,  B,  ^  C.  lent 
money,  forming  part  of  the  estate  of  their 
testator,  to  N.  on  mortgage,  N,  not  having 
any  notice  at  the  time  of  their  character  of 
executors,  or  of  any  suit,  or  any  decree 
affecting  the  money.  After  the  mortgage,  the 
title  deeds  of  the  mortgaged  estates  w^re,  in 
pursuance  of  an  order  made  in  the  suit,  de- 
posited in  the  Master* s  office,  N.  paid  off 
the  mortgage  debt : — Held,  that  N,  was 
entitled  to  be  paid,  by  the  mortgagees,  iiie 
costs  attending  the  getting  of  the  title-deeds 
out  of  the  Master's  office. 

This  was  a  suit  to  administer  the  estate 
of  a  testator,  who  had  left  Freer,  Cooper, 
and  Hallam  his  executors ;  and  in  February 
1839,  the  ordinary  decree  was  made. 

In  October  1840  Richard  Newman  mort- 
gaged an  estate  to  Freer,  Cooper,  and 
Hallam,  in  consideration  of  a  sum  of  money, 
which  formed  part  of  their  testator's  estate ; 
and  the  title-deeds  belonging  to  the  mort- 
gaged property  were  delivered  to  them. 
The  mortgagees  were  not  described  as  exe- 
cutors in  the  mortgage  deed,  nor  did  this 
deed  take  any  notice  of  the  will  of  the  tes- 
tator or  the  suit. 

By  an  order,  dated  in  August  1842,  made 
in  the  suit.  Freer,  Cooper,  and  Hallam  were 
ordered  to  leave  all  the  deeds  «ind  docu- 


(1)  2Myl.&K.38r. 
New  Series,  XIII.—Cuanc. 


(2)  2  Browiil.  jO. 
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inents  relating  to  their  testator's  estate  (in- 
cluding the  deeds  relating  to  the  mortgaged 
property)  in  the  Master's  ofRce ;  and  they 
were,  accordingly,  deposited  there. 

In  the  beginning  of  the  year  1844,  Richard 
Kewman,  being  desirous  of  paying  off  the 
mortgage,  gave  notice  thereof  to  the  execu- 
tors, and  in  June  1844  paid  to  them  the 
money  due  on  the  mortgage. 

Richard  Newman  now  presented  a  peti- 
tion, stating  the  above  facts,  and  also  stating 
that  he  was  not  aware  of  the  existence  of 
the  suit,  and  that  he  had  had  no  notice  of 
the  decree  at  the  time  the  money  was  lent 
and  the  mortgage  made ;  that  he  had  not 
then  heard  of  any  suit  or  decree,  and  that 
he  had  no  reason  to  believe  that  there  was 
any  such ;  and  that  the  executors  had  de- 
clined to  procure  tlie  deeds  for  him ;  and 
praying  that  the  deeds  might  be  delivered 
to  him  out  of  the  Master's  ofBce,  and  that 
he  might  have  the  costs  of  the  application. 

The  statements  of  the  petitioner  were 
verified  by  affidavit. 

Mr,  Prior,  for  the  petitioner. 

Mr,  Harwoodf  for  the  executors,  con- 
tended that  the  mortgagor  ought  to  pay  die 
costs,  and  cited  Wether  ell  v.  Collins  (\), 

Mr,  Lovat,  for  the  other  parties. 

Knight  Bruce,  V.C. — ^This  is  the  case 
of  a  mortgage  made  to  three  persons  who 
were  not  mentioned  or  described  in  the 
mortgage  deed  to  be  executors,  or  described 
in  any  particular  manner  whatsoever.  The 
mortgage  was  made  without  the  mortga- 
gor's knowing  that  there  was  any  decree  or 
suit  relating  to  the  estate,  of  which  the 
money  lent  was  a  part.  I  do  not  refer  to  the 
constructive  notice  to  all  the  world,  inferred 
from  a  lis  pendens,  but  there  was  no  real 
or  substantial  notice  of  any  decree  or  suit 
relating  to  the  estate,  part  of  which  was 
advanced  by  the  executors.  After  the 
mortgage  had  been-  made,  the  mortgagees 
and  other  persons,  unknown  to  the  mort- 
gagor, thought  it  right  that  the  deeds  relat- 
ing to  the  testator's  estate,  and,  among 
them,  the  title-deeds  of  the  mortgagor, 
should  be  placed  in  a  certain  place  of  de- 
posit, that  deposit  being  the  Court  of 
Chancery,  and  the  deeds  were  ordered  to 
be  placed  there  by  an  order  of  the  Court. 

(1)  3. Mad.  255. 


The  mortgagor  afterwards  gave  notice  to  the 
mortgagees  of  his  desire  to  pay  off  the 
mortgage,  and  to  receive  back  his  deeds ; 
the  mortgagees  received  the  notice,  but  were 
unable  to  give  him  the  deeds  by  reason  of 
their  being  deposited  in  court.  The  mort- 
gagor then  applied  to  the  mortgagees  to  get 
an  order  frpm  the  Court  for  the  delivery  of 
the  deeds.  They  refused  to  do  so,  and  the 
mortgagor  was  obliged  himself  to  apply. 
It  is  now  said  that  the  mortgagor  must  bear 
the  expense  of  getting  the  deeds  out  of  the 
Master's  office.  I  am  of  opinion,  that  quite 
consistently  with  the  case  of  WethereU  v. 
Collins,  and  the  case  of  Burden  ▼.  Old-' 
aker(^\  recently  decided  in  this  court, 
from  which  the  present  is  distinguishable,  I 
may  give  the  mortgagor  the  costs  of  this 
application. 

An  order  was  made  tliat  the  mortgagor 
should  have  the  deeds,  and  that  the  mort- 
gagees should  pay  the  costs,  without  pre- 
judice to  how  these  costs  should  be  ulti- 
mately borne. 


M.R.  f       YOUNG  V,  WHITE. 

July   11,  15.    \       WHITE  17.  YOUNG. 

Vendor  and  Purchaser — Agency — Lia- 
hility  of  Principal — Payment  of  Purchase- 
money, 

Y,  being  the  owner  of  a  freehold  estate  of 
the  value  of  9201, ,  subject  to  a  mortgage  for 
700Z.,  authorized  his  solicitor  and  confiden- 
tial agent,  R,  to  sell  the  same  (R,  having 
been  on  many  previous  occasions  employed 
by  Y,  to  obtain  monies  for  him),  and  out  of 
the  purchase- money  to  pay  off  the  mortgage 
debt.  In  November  1840, 7?.  entered  into  a 
contract  in  writing  with  W,  for  sale  of  the 
estate  for  9201,  Some  time  prior  to  the  date 
of  the  contract,  R,  borrowed  the  sums  of 
400/.  and  150Z.  of  W.for  the  use  of  Y,  but 
without  Y*s  authority;  but  neither  of  those 
sums,  nor  the  mortgage  for  700/.,  were  men- 
tioned or  referred  to  in  the  contract  for  sale. 
On  the  execution  of  the  contract,  W,  paid  toR. 
a  sum  of  300/.,  on  account  of  and  as  part  of 
the  purchase-money,  for  which  R,  gave  W, 
a  receipt.  On  the  completion  of  the  pur- 
chase (the  2^th  of  March  1841 J  R,  made 

(2)  AnU^  p.  240;  and  see  Capper  v,  Terrington, 
anU,  p.  2;J9. 
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out  two  accouniSj  one  with  fV,  {whose  agent 
R,  was  in  this  transaction),  and  the  other 
with  y.  In  the  account  with  W,  R,  debited 
him  with  the  whole  amount  of  the  purchase- 
money  (920Z,),  and  gave  him  credit  for 
several  sums,  and,  amongst  others^  the  before- 
mentioned  sums  o/400L,  being  cash  advanced 
hy  W.  to  R,  in  September  1839,  and  UOL, 
also  cash  advanced  to  R,  on  the  I6th  of  July 
1840,  and  the  small  balance  appearing  from 
that  account  to  be  due  from  W.  in  respect  of 
his  purchase  was  paid  by  him  to  R.  In  the 
aceountmade  out  by  R,  with  Y,  and  forwarded 
to  Y,  the  whole  purchase-money  was  stated 
to  have  been  received  by  R,  and  part  thereof 
to  have  been  applied  by  R.  in  payment  of  the 
mortgage  of  700/.,  and  other  part  in  payment 
of  R's  bill  of  costs  (naming  the  amount  and 
particulars  J  y  leaving  a  balance  in  R*s  hands 
of  123/.  Y.  gave  credit  to  R's  statement, 
and  executed  a  conveyance,  prepared  by  R, 
of  the  estate  to  W,  and  signed  the  usual  re- 
ceipt for  the  purchase-money,  indorsed  on  the 
back  of  the  conveyance.  The  conveyance 
was  returned  by  Y,  to  R,  who  forwarded  it 
on  the  \mh  of  April  1841  to  fV.—Held, 
that  the  sums  of  400Z.  and  1501,,  advanced 
to  R.  previously  to  the  date  of  the  contract, 
could  not  be  considered  as  payments  properly 
made  in  satisfaction  of  that  amount  of  the 
purchase-money, 

H.  T.  Young,  being  the  owner  of  a  free- 
hold farm,  situate  at  Radnage,  in  the  county 
of  Buckingham,  gave  authority  to  his  soli- 
citor and  confidential  agent,  John  Rumsey, 
to  sell  the  same,  which  he  did,  for  920/.,  and 
entered  into  the  following  agreement  with 
Joseph  White,  the  purchaser,  viz, : — 

**  Memorandum  of  agreement  made  and 
entered  into  this  llth  day  of  November 
1840,  between  John  Rumsey,  of  High  Wy- 
combe, Bucks,  solicitor,  agent  for  the  Rev. 
Henry  Tufhell  Young,  of  Wormingford,  in 
the  county  of  Essex,  clerk,  of  the  one  part, 
and  Joseph  White,  of  Chipping  Wycombe, 
in  the  said  county  of  Bucks,  mealman,  of 
the  other  part,  whereby  the  said  John  Rum- 
sey, as  such  agent  as  aforesaid,  agrees  to 
sell,  and  the  said  Joseph  White  agrees  to 
purchase,  for  the  sum  of  920/.,  all  that 
estate  situate  at  Radnage,  in  the  said  county 
of  Bucks,  containing  by  estimation  twenty- 
three  acres  and  thirty  perches,  together  with 
all  the  homestead  or  cottage  thereto  belong- 


ing, now  or  late  in  the  occupation  of  John 
Stone,  or  his  under-tenants,  together  with 
the  rights,  members,  and  appurtenances  to 
the  same  premises  belonging  or  appertain- 
ing ;  and  the  said  John  Rumsey,  as  such 
agent  as  aforesaid,  doth  hereby  agree  within 
one  month  from  the  date  hereof  to  make 
and  deliver  unto  the  said  Joseph  White  or 
his  solicitor,  at  the  costs  of  the  said  John 
Rumsey,  as  such  agent  as  aforesaid,  an  ab- 
stract of  title  of  him,  the  said  Henry  T. 
Young,  to  the  said  estate ;  and  also  that  the 
said  John  Rumsey,  as  such  agent  as  afore- 
said, and  all  other  necessary  parties  shall 
and  will  on  or  before  the  25 di  of  March 
next,  on  receiving  of  and  from  the  said 
Joseph  White,  the  said  sum  of  920/.,  at  the 
like  costs  of  the  said  John  Rumsey,  as  such 
agent  as  aforesaid,  convey  the  fee  simple  of 
the  said  estate  unto  the  said  Joseph  White, 
his  heirs  and  assigns,  free  from  all  incum- 
brances ;  and  the  said  Joseph  White  agrees 
with  the  said  John  Rumsey,  as  such  agent 
as  aforesaid,  on  the  execution  of  such  con- 
veyance, to  pay  the  said  sum  of  920/.  unto 
the  sMd  John  Rumsey,  as  such  agent  as 
aforesaid,  or  to  the  said  H.  T.  Young,  his 
executors  or  administrators ;  all  outgoings  to 
be  paid  by  the  said  John  Rumsey,  as  such 
agent  as  aforesaid,  to  the  25th  of  March 
next,  from  which  time  the  said  Joseph 
White  is  to  be  entitled  to  the  rents  and  pro- 
fits. That  if  the  conveyance  shall  not  be 
executed  by  the  necessary  parties,  and  the 
purchase-money  paid  on  or  before  the  said 
25th  of  March,  the  said  Joseph  White  to 
pay  interest  on  the  purchase-money,  after 
the  rate  of  5/.  per  cent,  per  annum.  All 
deeds  of  covenant  or  any  attested  copies  of 
deeds,  should  the  same  be  required,  as  all 
copies  of  wills,  administrations,  or  other 
proceedings,  and  all  registered  certificates  of 
marriage,  baptism  or  deaths,  or  any  other 
evidence  which  may  be  required  in  verifica- 
tion of  the  abstract  of  the  title  or  otherwise, 
to  be  borne  and  paid  for  by  the  said  John 
Rumsey,  as  such  agent  as  aforesaid." 

At  the  date  of  the  contract,  the  premises 
were  subject  to  a  mortgage  debt  of  700/. 
to  John  Eeles,  created  by  an  indenture  of 
demise,  dated  the  15th  of  March  1836,  for 
the  term  of  five  hundred  years,  and  also  to 
another  mortgage  debt  for  200/.,  secured  to 
John  Rumsey,  by  indentures  of  lease  and 
release  of  the  1 1th  and  12th  of  April  1838, 


Digitized  by 


Google 


420 


COURTS  OF  CHANCERY : 


and  by  which  a  power  of  sale  over  the  pre- 
mises was  given  to  Rumsey,  on  default  of 
payment  of  that  sum,  but  never  exercised. 
It  was  intended  by  Rumsey  that  the  agree- 
ment for  the  purchase  should  be  signed  by 
the  parties  on  the  10th  of  November  1840; 
and  on  that  day  Rumsey  wrote  to  White  as 
follows  : — *'  Mr.  Rumsey  presents  his  best 
respects  to  Mr.  White,  and  informs  him  the 
agreement  is  now  ready.  Mr.  Rumsey  will 
be  glad  if  Mr,  White  could  contrive  to  ad- 
vance 300/.  for  Mr.  Y.  If  Mr.  White 
should  want  any  portion  before  the  purchase 
is  completed,  Mr.  Rumsey  will  let  Mr. 
White  have  the  cash ;  any  day  after  the 
20th  Mr.  R.  will  send  Mr.  White  the  cash. 
High  Wycombe,  November  10th,  1840.  If 
Mr.  W^hite  could  make  it  convenient  to  call 
at  the  office  at  four  o'clock,  Mr.  R.  will 
meet  him  to  sign  the  agreement."  White 
being  unable  to  call  at  the  office  of  Rumsey  " 
as  requested,  Rumsey,  on  the  11th  of  No- 
vember, sent  to  WTiite  the  agreement,  who 
executed  one  part,  and  paid  the  clerk  of 
Rumsey,  on  account  of  Young,  300/.,  and 
the  part  of  the  agreement  signed  by  Rumsey, 
with  a  receipt  for  the  300/.,*  was  thereupon 
handed  to  White.  On  the  same  day  Rum- 
sey wrote,  and  sent  to  MTiite  the  following 
note  : — "  Mr.  Rumsey 's  respects  to  Mr. 
White,  and  informs  Mr.  White  that  he  will 
require  35Z.  more  for  the  Rev.  11.  T.  Young, 
if  Mr.  White  can  spare  the  same.  Mr. 
Rumsey  will  explain  to  Mr.  White,  if  he 
will  call  at  his  office  about  two  o'clock,  why 
he  desires  Mr.  White  to  make  the  advance. 
Mr.  'White  will  perhaps  send  the  same  per 
bearer.  If  Mr.  White  should  require  the 
money  again,  or  any  part,  Mr.  Rumsey  will 
let  Mr.  White  have  the  same.  Castle  Hill, 
Wycombe,  November  11th,  1840."  In  con- 
sequence of  the  last- mentioned  note.  White 
sent  the  sum  of  35/.  to  Rumsey,  on  account 
of  Young,  by  the  bearer  of  the  note,  and  on 
the  25  th  of  March  1841  he  took  possession 
of  the  premises,  by  the  direction  of  Rumsey, 
who  had  previously  told  the  tenant  thereof 
that  White  had  purchased  the  same,  and 
was  entitled  to  the  rents  as  from  the  25th  of 
March  1841.  On  the  26th  of  March  1 84 1 , 
White  went  to  the  office  of  Rumsey,  to  com- 
plete the  purchase,  when  Rumsey  produced 
to  him  an  account,  by  which  it  appeared 
that,  inclusive  of  two  sums  of  400/.  and 
150/.  received  by  Rumsey  from  White  on 


the  27th  of  September  1839,  and  July  16th 
1840,  respectively,  for  which,  as  also  for 
interest  thereon,  credit  was  given  to  White 
by  Rumsey,  on  account  of  Young,  there 
was  a  balance  due  from  White  of  3/.  14^.  6^. 
which  he  immediately  paid,  but  he  did  not 
receive  the  conveyance  of  the  premises  until 
the  10th  of  April  1841,  which  was  about 
two  days  before  Rumsey  absconded,  pre- 
viously to  which  time  White  never  suspected 
that,  at  the  date  of  the  agreement,  the  pre- 
mises were  subject  to  the  mortgage  debts  of 
700/.  and  200/.,  and  had  no  knowledge 
thereof,  previously  to  the  completion  of  his 
purchase.  The  sum  of  200/.  was  satisfied 
to  Rumsey,  on  the  1st  of  October  1840. 
Rumsey  was  not  the  confidential  agent  or 
solicitor  of  W^hite,  and  never  acted  as  his 
agent  or  solicitor,  except  in  the  transactions 
with  reference  to  the  present  purchase. 
With  regard  to  the  sums  of  400/.  and  150/. 
it  appeared  that  in  and  previous  to  Sep- 
tember 1839,  Rumsey  conversed  with  White 
relative  to  the  estate  at  Radnage,  and  sug- 
gested the  purchase  thereof,  by  White  ;  and 
in  September  1839,  Rumsey,  as  allied 
by  White,  in  his  answer,  requested  White 
to  make  a  temporary  advance  of  400/.  for 
Young's  use,  which  White  agreed  to  do, 
and  accordingly  paid  400/.  to  Rumsey  o& 
the  27th  of  September  1839,  on  account 
of  Young,  and  Rumsey  then  gave  White 
his  promissory  note  for  the  amount,  and 
deposited  with  'V\Tiite  the  deed  of  the 
12th  of  April  1838,  (although  White  never 
looked  at  or  examined  the  same,)  as  a  secu- 
rity for  the  repayment  of  the  sum  of  400/. 
and  interest;  and  on  the  16th  of  July  1840, 
White,  at  Rumsey 's  request,  as  alleged  by 
White's  answer,  advanced  the  further  sum 
of  150/.  to  Rumsey,  for  the  use  of  Young; 
and  on  the  same  day  Rumsey  wrote  and 
sent  the  following  note  to  White : — 

"  Mr.  Rumsey  presents  his  best  respects 
tQ  Mr.  White,  and  begs  to  acknowfedge  the 
receipt  of  150/.  paid  him  on  Thursday,  16th 
of  June  inst.,  to  be  returned  on  demand, 
with  interest.  Mr.  Rumsey  will  thank  Mr. 
White  to  send  him  the  deed  and  note  of  hand 
Mr.  R.  gave  Mr.  White  the  other  day,  as 
Mr.  Rumsey  has  to  prepare  a  notice  of  it» 
Mr.  R.  will  see  Mr.  White  on  Monday  and 
explain  the  matter,  as  also  will  talk  about 
Mr.  Young's  farm.  Castle  Hill,  Saturday 
afternoon,  July  16,   1840."     White  being 
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from  home  ivhen  the  note  was  delivered  at 
his  house,  his  wife  returned  the  deed  to 
Rumsey,  but  not  the  note,  which  could  not 
be  found.  There  was  no  proof  that  the  two 
sums  of  400^.  and  150/.  were  appropriated 
by  Rumsey  to  the  use  of  Young,  or  borrowed 
by  las  audiority  ;  indeed,  the  contrary  was 
alleged  by  Young's  answer.  On  the  26th 
of  March  1841,  Rumsey  wrote  and  sent  to 
Young  a  letter,  as  follows :  **  My  dear  sir. 
Some  time  since  I  sent  you  the  conveyance 
from  yourself  to  Mr.  Joseph  White.  I  find  on 
reference  to  your  accounts  that  the  last  in- 
terest was  paid  (at  least  that  I  know  of) 
in  March  1839,  so  that  there  would  be  two 
years  due  to  the  mortgagee,  that  is,  principal 
and  interest,  770/.  to  Lady-day ;  and  as  by 
the  agreement  with  Mr.  Joseph  White  you 
were  to  pay  the  expense  of  the  conveyance 
the  net  balance  payable  to  you  out  of  the 
9202.  will  be  as  inclosed ;  and  if  you  will 
be  so  good  as  to  get  some  attorney  to  witness 
your  signing  the  deeds  I  sent  to  you,  and  will 
return  them  to  me,  giving  me  your  directions 
how  you  will  have  the  balance  disposed  of, 
I  will  pay  it.  I  remain,  my  dear  sir,  yours 
truly,  John  Rumsey.  High  Wycombe, 
March  26,  1841."  And  in  tlie  last-men- 
tioned letter  was  inclosed  the  following  ac- 
count, viz.  t-i— 

£.    *.   d. 

Purchase-monej 920    0    0 

Principal  and  interest  on 

Mortgage    770    0    0 

Co8t«  of  Conrejance  as  by 

Bin 27    0    0 

797    0    0 

123     0    0 

and  also  the  bill  of  costs  and  charges  for 
business  done,  with  reference  to  the  purchase 
and  conveyance  of  the  premises,  in  which 
were  contained  charges  for  drawing  an  assign- 
ment by  Eeles  of  the  mortgage  term  of  500 
years,  and  ingrossing  the  same  and  attending 
the  execution  thereof  by  Eeles ;  but  the  con- 
veyance to  White  by  Young  of  the  premises, 
contained  no  allusion  to  or  recital  of  Eeles's 
mortgage,  and  was  executed  by  Young  under 
the  belief  that  Rumsey  had  received  the 
purchase-money  from  White,  a  receipt  for 
which,  indorsed  on  the  conveyance,  was  at 
the  same  time  signed  by  Young,  who  return- 
ed the  conveyance  to  Rumsey.  In  May, 
Rumsey,  who  Wjosin  insolvent  circumstances, 


became  a  bankrupt  and  went  abroad.  Young, 
after  discovery  of  the  fraudulent  conduct  of 
Rumsey,  in  the  month  of  January  1842, 
filed  his  bill  against  White,  seeking  the  pay- 
ment to  him  by  White  of  the  balance  of  620^. 
and  interest  thereon,  from  the  25th  of  March 
1841,  and  offering  to  pay  oif  the  mortgage 
debt  of  700/.  and  interest,  and  to  procure  the 
mortgage  term  of  500  years  to  be  assigned 
or  surrendered,  and  the  mortgage  to  Rumsey 
to  be  recon  vey  ed  to  White.  On  ^e  8  th  of  June 
1842,White  filed  a  cross  bill  against  Young, 
praying  that  he  might  be  decreed  to  perform 
his  contract  for  sale,  and  his  covenants 
and  agreements  contained  in  the  indenture 
of  the  25th  of  March  1841,  and  to  procure 
the  conveyance  of  the  hereditaments  and  the 
fee  simple  thereof,  free  from  incumbrances 
to  the  use  of  White  and  his  heirs,  and  to  de- 
liver up  the  deeds  of  the  15th  of  March  1836, 
and  the  11th  and  12th  of  April  1838. 

The  two  causes  having  come  on  to  be 
heard,  the  question  was,  whether  Young  was 
bound  by  the  three  payments  of  400/.,  150/., 
and  35/.  made  by  White  to  Rumsey. 

Mr,  'Tinney  and  Mr,  Raundell  Palmer^ 
for  Young,  contended,  that  Young  was  not 
bound  by  the  payments  of  400/.  and 
150/.,  which  were  made  without  reference 
to  the  agreement  for  sale  of  the  premises, 
and  on  the  sole  security  of  Rumsey,  and 
without  any  authority  obtained  from  Young, 
who  executed  the  conveyance  and  gave  his 
indorsed  receipt  for  the  purchase-money, 
under  the  belief  that  White  had,  subsequently 
to  the  date  of  the  contract,  duly  paid  the 
whole  of  the  purchase- money  to  Rumsey  ; 
that  even  if  the  sums  of  400/.  and  150/.  had 
been  actually  due  from  Young  to  White,  of 
which  there  was  no  evidence,  they  could  not 
have  been  matter  of  set-off  against  the  pur- 
chase-money, a  set-off  not  destroying  a  lien 
except  by  special  contract — Pinnoch  v.  Har- 
rison  (1). 

Mr,  Kindersley  and  Mr,  B,  Parry,  for 
White,  contended,  that  the  signature  of  the 
receipt  by  Young  indorsed  on  the  purchase- 
deed  for  the  purchase-money,  Rumsey  being 
admitted  to  be  his  confidential  solicitor,  was 
an  approval  and  confirmation  of  the  previous 
transactions  between  Rumsey  and  White, 
and  that  Young  was  bound  thereby. 

(1)  8Mee.&  VVclfl.532;  8.c.7LawJ.Rep,(N.s.) 
Exch.  m. 
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The  Master  of  the  Rolls. — This  is 
one  of  those  cases  in  which  two  persons, 
apparently  of  perfect  integrity,  dealing  with 
one  another  through  the  medium  of  an  agent, 
a  member  of  the  profession,  find  themselves 
made  the  victims  of  a  gross  fraud  designedly 
practised  upon  them ;  and  the  question  is, 
wliich  of  the  two  is  to  suffer.  The  plaintiff 
Young  was  the  owner  of  an  estate  whioh 
was  subject  to  a  mortgage  for  700/.  to  a 
person  of  the  name  of  Eeles .  1 1  appears  that 
the  whole  value  of  the  estate  was  920/.  The 
plaintiff  employed  John  Rumsey  as .  his 
agent,  and  as  solicitor  in  this  and  several 
other  matters  ;  and  Rumsey  was  employed 
to  raise  money  for  him  upon  several  occa- 
sions, and  made  advances  to  him  for  his 
convenience.  It  appears,  that  as  early  as 
the  year  1837,  Young  entertained  some 
notion  of  selling  the  estate.  There  is  nothing 
to  shew  whether  Young  had  altered  his 
original  intention,  or  whether  he  had  con- 
tinued the  same  intention,  without  inter- 
ruption, from  June  1837.  A  letter  has 
been  produced,  which  1  leave  entirely  out 
of  consideration  in  this  case.  Rumsey 
having  become  his  creditor  in  the  month  of 
April  1838,  Young  executed  to  him  a 
mortgage  in  fee  of  this  property  for  the 
purpose  of  securing  200/.,  which  sum  being 
added  to  the  700/.  owing  upon  the  prior 
mortgage  to  Mr.  Eeles,  makes  900/.,  the 
value  of  the  estate  being,  it  is  said,  920/. 
That  mortgage  to  Rumsey  contain'ed  a 
power  of  sale,  which  does  not  appear  ever 
to  have  been  acted  upon  ;  but  Rumsey  no 
doubt,  upon  giving  proper  notice,  might 
have  sold  the  estate;  and  considering  the 
footing  upon  which  he  was  with  Young,  it 
might  have  been  done  at  any  time ;  but  it 
was  not  done.  In  the  month  of  September 
1839,  the  defendant  White  says,  that  Rum- 
sey communicated  to  him  some  notion 
respecting  the  sale  of  Ihe  estate.  In  the 
month  of  September  1839,  White  advanced 
the  sum  of  400/.  to  Rumsey,  and  paid  that 
sum  into  his  hands,  though  the  proof  is  not 
very  distinct :  but  there  seems  no  reason  to 
doubt  the  truth  of  that  matter  ;  and  White 
says,  according  to  the  representation  made 
by  Rumsey,  that  this  sum  was  borrowed  for 
the  use  of  Young.  The  repayment  of  it, 
however,  was  secured  by  a  promissory  note  of 
Rumsey,  and  by  a  deposit  of  that  mortgage- 
deed  which  Rumsey  held  for  the  repayment 


of  200/.  to  him ;  and  it  does  not  appear  that 
White  asked  for  or  received  any  sort  of 
proof  that  Rumsey  had  authority  from 
Young  to  borrow  this  sum  of  400/.  There 
is  no  room  to  doubt  the  statement  made  by 
White  that  Rumsey  so  represented.  The 
merits  of  the  case  axe  not  affected  by  it,  one 
way  or  the  other.  On  the  16th  of  July 
1840,  another  sum  of  150/.  appears  to  have 
been  advanced  by  White  to  Rumsey.  Upon 
this  occasion,  as  on  the  former.  White 
states  that  Rumsey  said  the  money  was 
borrowed  for  the  use  of  Young  on  a  note  in 
writing,  which  is  not  produced.  Whether 
there  was  a  note  in  writing  or  not  does  not 
appear.  This  was  upon  the  representation 
of  Rumsey  alone,  no  authority  horn  Young 
being  asked  for,  and  no  receipt  from  Ramsey 
being  asked  for.  Now  the  sum  of  150/. 
was  received  by  Rumsey,  and  he  acknow- 
ledged the  receipt  of  it  by  a  letter  written 
by  him  on  the  1 8th  of  July ;  and  no  donbt, 
from  the  expressions  contained  in  that  note, 
Rumsey  had  some  communication  with 
White  about  Young's  estate.  Considering, 
now,  Rumsey  to  be  a  person  acting  fraudu- 
lently, and  intending  to  take  advantage  of 
any  person  he  could,  it  would  not  be  sur- 
prising he  had  made  such  representations  of 
the  sale,  as  to  induce  White  to  believe  that 
that  sale  was  taking  place,  and  that,  although 
no  contracts  were  entered  into,  there  might 
be  some  contract  that  those  sums  (advanced, 
as  he  said,  for  the  use  of  Young,)  might  be 
brought  into  account.  In  the  month  of 
November  1840,  it  appears,  that  indepen- 
dently of  the  power  of  sale  given  by  the 
deed  executed  to  Rumsey,  Young  had 
authorized  Rumsey  to  sell  the  estate,  and 
not  only  to  do  so,  but  had  also  authorized 
him  to  receive  the  purchase-money ;  and  in 
consequence  of  that  authority,  a  contract 
was  entered  into,  and  signed  by  Rumsey* 
as  the  agent  of  White,  dated  the  11th  of 
November  1840.  This  is  a  contract  said 
to  be  (and  I  think  it  is)  a  contract,  which, 
according  to  the  nature  of  these  dealing  is 
not  usu^ly  to  the  advantage  of  the  vendor. 
The  agreement  was,  that  White  should  pay 
to  Rumsey,  on  the  execution  of  the  con- 
veyance, 920/. :  aD  the  expenses  and  out- 
goings were  to  be  paid  by  the  vendor. 
Now,  this  contract  takes  no  notice  whatever 
of  any  sums  of  money  paid  before  the  date 
of  it ;  does  not  refer  to  any  sum  whatever 
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advanced  or  paid  by  "White  to  Young  or 
Rumsey.  On  the  day  before  it  was  signed, 
f.e.  the  10th  of  November  1840,  Rumsey 
having  authority  to  receive  the  purchase* 
money,  writes  a  letter  to  White.  [Here  his 
Lordship  read  the  letter  which  is  already 
stated.]  That  letter  is  dated  the  10th  of 
November — a  singular  mode  of  part  pay- 
ment of  a  personal  contract.  He  says,  that 
he  requests  a  sum  of  300Z.  immediately, 
and  then  he  says,  he  will  return  any  part 
after  the  30th, — shewing  that  he  wanted  a 
loan  for  a  time,  that  time  being  from  the 
10th  to  about  the  20th  of  November.  This 
would  seem  to  be  a  common  way  of  Rum- 
sey to  get  advances,  on  promises  to  repay 
in  a  certain  short  time.  I  cannot  look  at 
this  circumstance  without  discovering  the 
fraudulent  intentions  of  Rumsey  ;  and  it  is 
now  to  be  determined  who  shall  suffer  for 
the  fraud.  He,  however,  had  authority  to 
receive  that  money ;  he  requests  the  money 
to  be  paid  in  advance,  and  on  the  following 
day,  when  the  contract  was  signed,  this  sum 
of  800/.  was  paid;  and  annexed  to  the 
contract  was  a  receipt  as  to  that  300/., 
being  part  of  the  consideration  mentioned. 
Now,  if  it  had  been  intended  that  any  other 
sum  of  money  was  to  form  part  of  the  con- 
sideration, it  is  singular  it  was  not  men- 
tioned on  the  occasion.  It  was  clearly 
thought  this  300/.  should  be  mentioned  in 
riie  receipt.  If  he  (Rumsey)  had  really 
obtained  no  less  a  sum  than  550/.,  a  very 
large  portion  of  this  purchase-money — if  he 
(White)  had  paid  that  sum  in  respect  of 
this  contract — I  cannot  help  believing  that 
the  acknowledgment  of  that  sum  would  be 
insisted  upon  on  this  occasion.  I  must  say, 
however,  that  up  to  this  time,  I  cannot 
consider  more  than  300/.  was  paid  in  con- 
sideration of  this  contract.  White,  before 
this  time,  employed  a  Mr.  Nash  as  his 
solicitor.  I  cannot,  however,  say  I  think 
it  extraordinary  that  he  advanced  sums  to 
Rumsey,  who,  until  he  absconded,  was  con- 
sidered a  person  of  respectability.  He  lent 
his  money,  most  probably,  upon  gross  mis- 
representations of  Rumsey;  but  when  it 
came  to  the  settlement  of  the  contract,  and 
to  the  investigation  of  the  title,  it  became 
of  the  greatest  importance  to  White  that  he 
flhotdd  have  his  own  solicitor ;  it  was  most 
important  for  the  fraudulent  purposes  of 
Rumsey    that  White    should    not   be   re- 


presented by  any  other  solicitor,  who 
might  take  care  the  transactions  were  con- 
ducted according  to  the  nature  of  the  con- 
tract; and  Rumsey,  with  the  plausible  pre- 
tence of  saving  expense,  and  Nash  having 
already  looked  into  the  title,  prevailed  upon 
White  to  allow  him,  Rumsey,  to  be  his  soli- 
citor for  the  settlement  of  the  contract :  that 
I  consider  to  be  the  main  foundation  he 
relied  upon  to  practise  his  fraudd^  to  the  ex- 
tent he  did.  With  regard  to  this  contract 
and  conveyance,  I  must  consider  Rumsey 
as  acting  as  the  solicitor  of  White :  it  is  said 
he  did  so,  but  that  he  was  also  the  confiden- 
tial solicitor  of  Young.  Rumsey,  having 
prevailed  in  this  respect,  proceeded  to  pre- 
pare the  conveyance.  Now  the  thing  was 
in  this  state :  the  estate  was  conveyed  for  a 
term  of  years  to  Eeles,  and,  subject  thereto,  to 
Rumsey,  in  fee,  for  the  security  of  the  200/., 
and  in  order  to  make  an  effective  conveyance, 
there  should  have  been  a  conveynnce  in 
which  Eelcs  and  Rumsey  joined.  Rumsey 
must  have  represented  to  W^hite  that  the 
legal  estate  was  vested  in  Young,  who  had 
a  clear  power  to  convey  ;  and  to  Young  he 
stated  he  was  about  to  make  a  surrender  of 
the  term,  and  that  he  had  cancelled  the 
mortgage  to  himself,  and  led  Young  to 
bcficve  the  cancellation  of  the  mortgage 
divested  him  of  the  estate.  However,  upon 
the  supposition  that  the  mortgage  term  was 
surrendered  and  the  estate  divested  out  of 
Rumsey,  Rumsey  prepared  a  conveyance 
from  Young  to  White,  and  Young  executed 
it,  and  signed  the  receipt  for  the  whole  pur- 
chase money,  920/.  When  the  conveyance 
was  executed  does  not  appear ;  it  was  dated 
the  25th  of  March  1841.  On  the  25th  of 
March,  according  to  the  statement  of  Young, 
Rumsey  told  him  the  purchase-money  had 
been  paid ;  on  the  26th  of  March  Rumsey 
made  up  two  accounts,  one  with  Young  and 
one  with  White.  In  the  account  which  he 
made  up  with  White,  which  was  made  in  his 
own  name,  he  represented  the  purchase- 
money  as  being  920/.,  and  he  entered  on  the 
other  side  various  sums  to  the  credit  of 
White,  amongst  which  was  a  sum  of  400/. 
by  cash  on  the  27th  of  September  1839,  and 
150/.  by  cash  on  the  16th  of  July  1840,  both 
of  them  before  the  date  of  the  contract.  Now 
if  White  had  had  the  advice  of  his  own  proper 
solicitor,  what  would  have  been  said  upon 
the  form  of  this  account  ?  Here  is  a  contract, 
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taking  it  from  the  11th  of  Novemher  1840, 
by  which  jou  are  to  have  a  conveyance  on 
payment  of  920Z.,  of  which  300/.  has  been 
acknowledged  to  be  received.  How  came 
you  to  take  credit  for  the  sums  of  400Z.  and 
1502.,  which  were  paid  so  long  before  the 
date  of  the  contract  ?  Had  you  authority 
from  Young  to  that  effect  ?  No,  you  had 
no  such  authority,  except  that  of  Rumsey, 
who  was  the  general  agent  of  Young,  and 
we  are  dealing  with  him.  I  do  not  think  the 
solicitor  of  White  would  have  been  satisfied 
with  that  explanation.  However,  the  ac- 
count is  settled  on  that  footing ;  and  it  ap- 
pears by  the  answer  of  White,  which  has 
been  used  by  Young,  that  the  balance  upon 
that  account  was  SI.  14^.  G^d.^  which  was 
paid  to  Rumsey ;  this  was  on  the  26th  of 
March,  on  which  day  the  deed  had  not  been 
executed  and  the  receipt  not  signed.  The 
account  sent  the  same  day  to  Young  repre- 
sented the  purchase-money  (9202.)  to  have 
been  received,  and  stated  the  mode  in  which 
it  was  to  be  applied :  viz.  so  much  money 
as  due  to  Eeles,  the  mortgagee,  so  much 
to  Rumsey  for  his  bill  of  costs,  and  the  re- 
mainder is  120Z.  On  looking  at  the  bill  of 
costs  we  find  it  gravely  put  down  that  he, 
Rumsey,  had  procured  an  assignment  of  the 
term  vested  in  Eeles,  which  was  false; 
Young,  giving  credit  to  this,  executed  the 
deed  and  signed  the  receipt ;  that  deed  so 
executed,  with  the  receipt  indorsed  thereon, 
being  placed  in  the  hands  of  Rumsey,  was 
handed  over  on  the  10th  of  April  following 
to  White.  White  having  made  the  pay- 
ment stated,  there  being  a  subsequent  ac- 
count to  be  settled  between  Rumsey  and 
Young,  he  afterwards  received  this  deed  and 
receipt ;  and  I  think  this  is  the  difiScult  part 
of  the  case,  the  question  being  whether  the 
conduct  of  Young  may  not  be  construed  to 
be  a  recognition  by  Young  of  that  which 
had  been  done  by  Rumsey,  or  whether  it 
should  be  left  in  the  situation  it  was  in  before, 
there  being,  in  point  of  fact,  no  payment  in 
respect  of  which  White  had  the  benefit  of  the 
receipt  he  had  received.  The  impression 
on  my  mind  at  this  moment  is  in  &vour  of 
Young,  but  I  cannot  decide  it  without  more 
attention. 

July  15. — The  Master  of  the  Rolls. — 
I  remain  of  the  same  opinion  1  have  already 
expressed.     The  outline  of  the  case  is  this ; 


that  Young  employed  a  Mr.  Rumsey,  wbo 
had  been  his  attorney  and  agent  in  other 
matters,  as  his  agent  to  sell  the  Radnage 
estate,  and  to  receive  the  purchase- money. 
It  appears  that  before  the  completion  of  the 
purchase,  the  estate  was  subject  to  incum- 
brances, although  represented  not  to  be  so 
by  Rumsey.  At  the  date  of  the  agreement 
between  the  defendant,  who  had  agreed  to 
become  the  purchaser,  and  Rumsey,  who 
acted  as  the  agent  of  Young,  Rumsey  was 
indebted  to  White  in  the  sum  of  550Z. ;  in 
that  agreement  no  notice  was  taken  of  the 
incumbrance  or  of  the  debt  due  from  Rumsey 
to  White,  but  it  was  provided  that  the  estate 
was  to  be  conveyed  to  White  free  from 
incumbrance,  for  the  sum  of  920/.,  whidi 
was  to  be  paid  at  a  future  period.  After- 
wards Rumsey  asked  White  to  advance 
300/.,  part  of  the  purchase- money,  for  the 
use  of  Young,  and  the  request  being  com- 
plied with,  Rumsey  signed  a  receipt,  in 
which  no  notice  was  taken  of  the  debt  owing 
from  him  to  White.  I  am  of  opinion  that 
it  cannot  be  considered  that  more  than  300/. 
has  been  paid  on  account  of  this  part  of  the 
agreement.  Almost  immediately  afterwards 
Rumsey  pressed  White  to  advapce  a  further 
sum  of  35/.  for  the  use  of  Young.  The  evi- 
dence shews  that  that  sum  was  actually, 
paid,  and  although  the  proof  is  not  veiy 
conclusive,  I  must  consider  that  sura  was 
in  £eict  paid,  and  ought  to  be  deducted  from 
any  sum  that  may  now  be  due  to  Young  in 
consequence  of  the  purchase.  After  die 
contract  was  signed,  Rumsey,  who  was  act- 
ing for  White  as  well  as  Young,  prepaxed 
the  conveyance  under  the  circumstances 
very  improperly ;  and  on  the  25th  of  March, 
he  told  Young  that  the  purchase-money 
was  paid ;  at  least,  I  think,  in  the  absence 
of  all  proof  to  the  contrary.  Young  must 
have  imderstood  Rumsey  to  say  the  pur- 
chase-money was  paid,  in  pursuance  of  the 
contract.  On  the  following  day,  that  is, 
the  26th  of  March,  Rumsey  signed  an 
account  with  White,  in  reference  to  this 
very  purchase,  which  account  is  in  the  name 
of  Rumsey,  not  in  the  name  of  Young, 
which  I  consider  a  wrong  course  of  proceed- 
ing. In  this  account  Rumsey  gives  credit 
to  White  for  sums  amounting  to  550/.,  the 
debt  then  due  from  Rumsey  himself;  tliis 
account  made  it  appear  that  no  more  than 
3/.  145.  6J(/.  remained  due  to  Young,  on 
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the  piuchase^iiiioneyy  and  that  sum  White 
paid  to  Rumsey  as  t]ie  agent  of  Young. 
White  seems  to  have  placed  so  much  confi- 
dence in  Rumsey,  as  to  believe  Rumsey  had 
borrowed  the  sums  amounting  to  550L  for 
the  use  of  Young;  that  the  estate  was  free 
from  all  incumbrances ;  and  that  Young  had 
authorized  Rumsey  to  set  oiF  the  debt  due 
from  Rumsey  to  White,  against  so  much  of 
the  purchase- money.  On  the  same  day  he 
sent  a  statement  of  the  account  to  Young, 
&lsely  representing  he  had  received  the 
whole  of  the  purchase-money,  and  had  after- 
wards applied  it  in  different  payments,  viz. 
of  Eeles's  mortgage,  his  own  bill  of  costs  and 
other  payments,  and  it  appeared  a  balance 
of  123^.  remained  in  his  hands  to  be  applied 
to  the  benefit  of  Young.  Young  placed  so 
much  confidence  in  Rumsey  as  to  believe 
this  statement  to  be  true,  and  requested  him 
to  prepare  a  conveyance,  which  he  executed, 
and  also  signed  a  receipt.  This  was  sent 
to  Rumsey,  who  delivered  it  up  to  White 
on  the  10th  of  April  1841,  in  breach,  as  I 
consider,  of  all  confidence.  No  money  was 
paid  or  advanced  on  credit  of  the  receipt, 
aod  no  more  than  335/.  and  the  3/.  14a.  ^d. 
can,  it  seems  to  me,  be  considered  to  have 
been  paid  under  the  contract  for  the  pur- 
chase of  the  estate.  Under  the  circum- 
stances the  question  seems  to  be,  whether 
a  purchaser,  being  a  creditor  of  a  person 
acting  as  the  agent  of  a  vendor,  and  dealing 
with  the  agent,  and  without  authority  for 
the  purpose,  is  entitled  as  against  the  prin- 
cipal, by  agreement  with  the  agent  only,  to 
place  his  debt  with  that  agent,  upon  the 
debit  of  the  purchase-money.  I  think,  cer- 
tainly not,  and  I  am  of  opinion,  that  White 
is  still  indebted  to  Young,  after  the  deduction 
of  the  300/.,  35/.,  and  31.  14^.  ^d.,  in  the 
remainder  of  the  purchase-money  of  920/. 
On  the  other  hand.  Young  is  bound,  on  the 
payment  of  what  may  remain  due  to  him 
from  White,  to  convey  to  that  gentleman 
the  estate  free  from  the  incumbrances,  free 
from  the  term  vested  in  Eeles,  and  also 
from  Rumsey *s  assignment.  I  think  the 
costs  of  these  suits  must  fall  on  the  defen- 
dant. The  conveycmce  must  be  at  the 
expense  of  Young,  and  the  payment  of  the 
residue  of  the  purchase-money  must  be  on 
the  execution  of  the  conveyance  from  Eeles 
of  his  term  of  500  years,  and  from  Rumsey 's 
assignees  of  the  assignment  to  Rumsey. 
New  Scries,  XIII.— Chanc. 
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FLIGHT  17.  H0BIN80N. 


M.R. 

June  7,  8,  10 

July  31. 

Production  of  Documents  —  Privileged 
Communications  —  Discovery —  Solicitor  ^-^ 
Professional  Confidence, 

^,  being  interested  in  certain  real  estates^ 
took  the  benefit  of  the  Insolvent  Debtors  Act. 
His  assignees^  on  the  1 0th  of  November  1 880, 
put  up  the  estates  for  sale,  and  F.  became  the 
purchaser.  On  the  24th  of  April  1840,  the 
assignees,  in  consequence  of  disputes  which 
had  arisen,  filed  their  original  bill  against  F. 
for  a  specific  performanoe  of  his  tontract  to 
purchase,  and  on  the  29th  of  October  1840 
F.  filed  his  bill  against  the  assignees  for  the 
discovery  of  matter  to  affect  the  validity  of 
the  sale.  The  defendants,  by  their  answer, 
stated,  that  the  documents  which  they  insisted 
ought  not  to  be  produced  consisted  of  twelve 
classes,  and  were  in  number  472. 

Tlie  first  class  of  papers  in  question  coH' 
sisted  of  confidential  communications  between 
attorney  and  counsel  and  client,  which  took 
place  before  the  date  of  the  sale,  but  they  did 
not  take  place,  either  in  the  progress  of  the 
suit  or  with  reference  to  the  suit  previously 
to  its  commencement. 

The  second  class  of  documents  consisted  of 
cases  submitted  after  the  sale  to  counsel, 
having  relation  to  the  sale  and  objections 
taken  to  the  title,  and  eounseVs  opinion  thereon. 

The  third  class  of  documents  consisted  of 
oases  laid  before  counsel  in  the  progress  of 
the  cause  after  the  filing  of  the  original  bUl 
by  the  assignees,  with  reference  to  the  matters 
in  dispute. 

The  fourth  class  of  documents  consisted  of 
all  letters  passing  between  the  defendants  and 
their  solicitors,  extending  over  the  periods  of 
time  covered  by  the  three  first^meniioned 
classes,  and  related  to  the  estate  and  interest 
of  the  defendants  sold  at  the  sale,  and  to  the 
subject  matters  of  the  suit. 

The  fifth  class  of  documents  consisted  of  let- 
ter sand  written  communications  from  creditors 
under  the  insolvency,  and  from  the  defendants* 
solicitors,  to  those  creditors,  and  private 
memoranda  of  the  defendants*  solicitors  of 
proceedings  at  confidential  meetings  with  the 
creditors,  ^c,  extending  over  the  same  three 
periods  of  time  as  the  letters  comprised  in  the 
fourth  class,  and  relating  to  the  like  matters. 

The  sixth,  seventh,  eighth,  ninth,  tenth, 
31 
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and  twelfth  classes  consisted  of  letters  passing 
between  the  solicitors  of  the  defendants  and 
the  solicitors  for  the  provisional  assignee  under 
the  insolvency,  a  copy  of  queries  to  a  case, 
and  the  opinion  of  counsel  thereon  on  be^ 
half  of  the  provisional  assignee,  correspond 
denee  between  the  insolvent  and  his  wife,  and 
their  solicUors,  and  private  memoranda  of 
the  defendants,  taken  at  meetings  held  with 
the  insolvent  and  his  solicitors,  of  cases  and 
copies  of  cases  for  and  with  the  opinion  of 
counsel  thereon  on  behalf  of  Lord  Mostyn 
and  Lady  Mostyn  (who  were  interested  in  the 
estate  sold)  and  the  insolvent's  wife,  and  of 
correspondence  between  their  solicitors  and 
the  defendants'  soUcitars,  communications  and 
statements  laid  before  the  Judge  ofthelnsol* 
vent  Debtors  Court  relative  to  a  compromise, 
and  letters  passing  between  the  defendants 
and  their  solieUors  and  the  solicitor  of  a  raH^ 
way  company  in  relation  to  a  contract  for 
sale  of  part  of  the  land  mentioned  in  the 
plaintiff's  biU. 

The  eleventh  class  of  documents  consisted 
of  biUs  of  costs  and  letter  books,  journals, 
lechers,  and  other  books,  the  property  of  the 
defendants*  solicitors,  and  not  of  the  defen^ 
dants,  and  containing  statements  of  the  busi^ 
ness  done  by  their  soUeitors,  and  the  ooca-- 
sions  and  necessities  for  sueh  business,  <^*c. 

Held,  that  the  defendants  were  bound  to 
produce  the  papers  and  documents  comprised 
in  the  classes  one,  five,  six,  seven,  eight,  nine, 
ten,  and  twelve ;  such  letters  in  class  fowr 
as  were  written  before  the  \iSth  of  November 
1338,  and  such  other  letters  therein  com-- 
prised  as  the  defendants  should  not  by  affi^ 
davit  state  to  have  been  written  betweeti  the 
defendants  and  their  soUeitors,  merely  in 
their  relation  of  solicitor  and  client,  and  such 
biUs  and  parts  of  bills  of  costs  as  related  to 
business  done  before  the  lOth  of  November 
1838,  or  to  the  documents  ordered  to  be  pro^ 
duced.  The  papers  and  documents  comprised 
in  the  other  classes  were  held  to  beprivUeged. 

The  general  rule  is,  that  a  defendant  will 
not  be  ordered  to  produce  documents  which 
are  properly  to  be  considered  as  confidential 
communications  made  between  solicitor  and 
client,  acting  merely  in  the  relation  of  solid* 
tor  and  client,  and  which  took  place  either  in 
the  progress  ofihe  suit  or  with  reference  to  the 
suit  previously  to  its  commencement. 

Observations  on  the  cases  of  Nias  v,  the 
Northern  and  Eastern  Railway  Company, 


and  Bolton  v.  the  Corporation  of  Liverpool, 
cited  during  the  argument. 

Sir  Roger  Mostyn,  Bart.,  by  his  irill, 
dated  in  1793,  devised  his  real  estates  to 
his  son  and  daughters  in  strict  entail ;  the 
son  and  eldest  daughter  having  died  with- 
out issue,  the  next  daughter,  I^y  Champ- 
neys,  the  wife  of  Sir  Thomas  S.  Mostyn 
Champneys,  Bart.,  hecame  tenant  for  life 
of  the  estates.  Sir  T.  Champneys  took 
the  benefit  of  the  Insolvent  Debtors  Act  for 
the  first  time  in  October  1827,  and  a  second 
time  on  the  8th  of  August  1835.  Stnigit 
was  the  provisional  assignee,  and  no  crecB- 
tors'  assignee  was  appointed  under  the  fiist 
insolvency,  but  the  defendants  in  diis 
suit,  Robinson  and  Gillett,  were  appointed 
the  creditors'  assignees  under  the  second 
insolvency.  On  the  2dth  of  January  1836, 
a  bill  was  filed  by  Lord  Mostyn  and  Eliza^ 
beth  his  wife  (the  third  daughter,  of  the 
late  Sir  R.  Mostyn),  and  Edwoard  Mostyn, 
their  eldest  son,  who  was  entitled,  under  the 
said  willy  to  the  first  estate  tsil  in  remahidcr 
of  the  devised  estates,  against  Sir  T.  and 
Lady  Champneys  and  Sturgis,  seeking  a 
contribution  to  tiie  expenses  of  a  renewal  of 
a  lease  for  lives  of  part  of  the  devised  estates. 
Two  supplemental  bills  were  afterwards 
filed  by  the  same  persons  against  these  de- 
fendants and  StB^s.  On  the  12diof  Maidi 
1836,  Sturgis  filed  a  bill  against  Sir  T.  and 
Lady  Champneys  and  the  receiver  of  the 
rents  of  the  devised  estates,  seeking  an  ac- 
count of  rents  received  by  those  parties  since 
tiie  date  of  the  firet  insolvency ;  and  a  saie 
(if  necessary)  of  the  interest  of  Stuig»  in 
the  estates.  Divers  prooeediz^  were  taken 
in  the  suits  and  under  the  two  insolvencies, 
and  in  October  1838,  at  a  meeting  of  the 
creditors  of  Sir  T.  Champneys,  a  sale  was 
authorized  of  his  interest  in  the  devised 
estates ;  and  at  sueh  sale,  which  took  place 
on  the  10th  of  November  1838,  Thomas 
Flight  became  the  purchaser  at  the  sum  ol 
50,0002.  In  consequence  of  disputes  whicb 
had  aris«i  and  objections  taken  to  the  title, 
the  ass^ees  of  Sir  T.  Champneys,  on  tJie 
24tii  of  April  1840,  filed  their  original  bOl 
against  T.  Flight  for  a  specific  perfonasaee 
of  his  agreement  to  purchase,  and  on  the  29th 
of  October  1840,  T.  Flight  filed  the  present 
bill  against  the  assignees  for  discovery  ef 
matter  to  affect  the  vdidity  of  the  j^reenenU 
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The  defendants  having  put  in  their  original 
answer,  and  afterwards  a  supplemental  an- 
swer, stated  by  the  latter  that  the  documents 
which  they  insisted  ought  not  be  produced, 
consisted  of  the  twelve  classes  thereinafter 
set  forth,  and  were  in   number  47  2^  and 
that  the  first  class  of  documents  was  in 
number  twenty-two,  and  consisted  of  all 
cases  submitted  prior  to  the  sale  of  the  10th 
of  November  1838,  in  the  said  bill  mentioned, 
to  counsel  and  others  (two  of  such  docu- 
ments being  cases  submitted  to  an  actuary 
and  an  auctioneer,  and  all  the  other  docu- 
Inents  being  cases  submitted  to  counsel), 
on  behalf  of  the  defendants  for  the  opinion 
of  such  counsel,  and  others  for  the  guidance 
and  safety  of  the  defendants  on  various  mat- 
ters connected  with  the  estate  and  interest 
of  the  defendants,  sold  at  the  sale  to  the 
plaintiff;  and  that  class  included  all  state- 
ments, instructions,  and  observations  accom- 
panying drafts,  brie&,  and  other  papers  for 
the  information  and  use  of  such  counsel ;  and 
the  defendants  submitted,  that  all  the  docu- 
ments in  the  first  class  were  privileged  com- 
munications passing  between  the  solicitors 
of  the  defendants  and  the  counsel  of  the 
defendants  and  others,  and  that  they  were 
privileged  at  the  time  they  were  made,  and 
could  never  lose  that  protection.     The  de- 
fendants further  stated,   that    the   second 
class  of   documents,    being  forty-four    in 
number,  consisted  of  all  cases  submitted 
alter  the  sale  of  the  lOtfa  of  November  1888 
to  counsel  on  behalf  of  the  defendants  for 
the  opinion  of  such  counsel,  for  the  guid- 
ance and  safety  of  the  defendants  on  various 
matters  connected  with  the  estate  and  in- 
terest of  the  defendants,  sold  at  such  sale  to 
the  plaintiff,  and  of  the  opinions  of  coun- 
sel thereon ;  and  that  such  class  included  all 
statements,  instructions,   and  observations 
accompanying  drafts,  briefs,  and  other  papers 
for  the  information  and  use  of  such  counsel; 
and  they  submitted,  that  all  the  documents 
in  the  second  class  were  privileged  commu- 
nications passing  between  the  solicitors  of 
the  defendants  and  the  counsel  of  the  defen- 
dantsy  on  the  very  subject-matter  of  the  suit, 
and  after  the  questions  then  in  litigation  be- 
tv^een  the  defendants  and  the  plaintiff  had 
arisen.     And  the  defendants  further  stated, 
tliflt  such  last-mentioned  cases  related  to 
the  sale,  the  objections  of  the  plaintiff  to  the 
title  of  the  defendants  to  the  estate  and  in- 


terest sold,  the  different  steps  taken  on  behalf 
of  the  defendants  to  clear  up  such  objections 
and  to  perfect  their  tide,  and  to  the  proceed- 
ings taken  by  the  defendants  relating  to  the 
said  estate  and  interest  sold.   That  the  third 
class  of  documents,  being  twenty-five  in 
number,  consisted  of  all   cases  submitted 
after  the  24th  of  April  1840,  the  day  of  filing 
the  original  bill  of  the  defendants  against 
the  plaintiff,  to  counsel  on  behalf  of  the  de- 
fendants, for  the  opinion  of  such  counsel,  for 
the  guidance  and  safety  of  the  defendants  on 
various  matters  connected  with  the  questions 
in  dispute  between  the  defendants  and  the 
plaintiff  in  such  original  suit,  and  of  the  opin- 
ions of  counsel  thereon  ;  such  class  includ- 
ing all  statements,  instructions,  and  obaer« 
vations   accompanying  drafts,   briefs,   and 
other  papers  for  the  information  and  use 
of  such  counsel ;  and  the  defendants  sub- 
mitted, that  all  the  documents  in  the  third 
class  were  privileged  communications  pass- 
ing between  the  solicitors  of  the  defendants 
and  the  counsel  of  the  defendants,  afler  the 
actual  commencement  of  the  litigation  be- 
tween the  defendants  and  the  plaintiff,  and 
on  the  question  of  litigation  between  them. 
That  the  fourth  class  of  documents,  being  six 
in  number,  consisted  of  all  lettera  between 
the  defendants  and  their  solicitors,  and  that 
such  letters  respectively  extended  over  the 
three  distinct  periods  of  time  covered  by  the 
three  first-mentioned  classes  of  documents, 
and   that    such  letters  related   to  various 
matters  connected  with  the  said  estate  and 
interest  of  the  defendants  sold  at  the  afore* 
said  sale  to  the  plaintiff;  as  to  such  of  the 
said  letters  as  were  written  after  the  said  sale, 
and  before  the  filing  of  the  original  bill  of  the 
defendants,  such  letters  related  to  the  very 
subject-matter  of  this  suit,  and  were  written 
after  the  questions  then  in  litigation  between 
the  defendants  and  the  plaintiff  had  arisen, 
and  had  reference  to  such  questions ;  and  as 
to  such  of  the  said  letters  as  were  written 
after  the  filing  of  the  original  bill  of  the 
defendants,  such  letters  were  written  after 
the  actual  commencement  of  the  litigation 
between  the  defendants  and  the  plaintiff,  and 
on  the  questions  in  litigation  between  them ; 
and  the  defendants  submitted,  that  all  the 
said  several  letters  comprised  in  the  said 
fourth  class  were  privileged,  and  ought  not 
to  be  produced.     That  the  fifth  class  of  the 
said  documents,  being  202  in  number,  con« 
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sisted  of  letters  and  written  communica- 
tions from  creditors  under  the  insolvency  of 
*  Sir  Thomas  Swymmer  Mosty n  Champneys, 
deceased,  the  insolvent  in  the  hill  named, 
and  letters  and  like  communications  from 
the  defendants'  solicitors  to  such  last-men- 
tioned creditors,  letters  and  private  memo- 
randa of  the  defendants'  solicitors  of  pro- 
ceedings at  confidential  meetings  with  such 
creditors,  and  cases  for  the  opinion  of  counsel 
on  hehalf  of  such  creditors,  and  the  opinions 
of  counsel  thereon ;  and  such  last-mentioned 
letters,  communications,  memoranda  and 
cases  extended  over  the  same  three  periods 
of  time  as  the  letters  comprised  in  the  fourth 
class,  and  related  to  the  like  matters ;  and 
the  defendants  submitted,  that  the  same 
were  equally  privileged  with  the  letters 
comprised  in  the  fourth  class.  It  was  then 
stated,  that  the  sixth  class  of  the  said  docu- 
ments, being  sixteen  in  number,  consisted  of 
letters  passing  between  the  solicitors  of  the 
defendants  and  the  solicitors  for  the  provi- 
sional assignee,  or  the  provisional  assignee 
himself,  and  such  letters  extended  over  the 
same  three  periods  of  time  as  the  letters 
comprehended  in  the  fourth  class,  and  re- 
lated to  the  like  matters ;  and  the  defen- 
dants submitted  that  the  same  were  equally 
privileged  with  the  letters  comprised  in  the 
fourth  class.  That  the  seventh  class  of  the 
said  documents,  being  only  one  in  number, 
consisted  of  a  copy  of  the  queries  to  the  case 
for  and  with  the  opinion  of  counsel  thereon, 
on  behalf  of  the  provisional  assignee,  and 
such  querie3  ^nd  opinion  related  to  the 
several  steps  required  by  the  provisional 
assignee  to  be  taken  by  the  defendants  before 
he  (the  provisional  assignee)  would  assign  to 
the  defendants  the  surplus  estate  and  effects 
of  the  said  insolvent ;  and  the  defendants  sub- 
mitted, that  the  same  was  equally  privileged 
with  the  cases  comprised  in  the  second 
class.  That  the  eighth  class  of  the  said  docu- 
ments, being  thirty  in  number,  consisted  of 
correspondence  between  the  said  insolvent 
and  Dame  Charlotte  Margaret  Mostyn 
Champneys,  his  wife,  and  the  defendants  and 
their  said  solicitors,  and  private  memoranda 
of  the  defendants  taken  at  meetings  held 
with  the  said  insolvent  and  his  solicitors, 
and  such  correspondence  and  memoranda 
extended  over  the  first  and  part  of  the 
second  of  the  same  three  periods  of  time 
as    the    letters    comprised    in    the  fourth 


class,  and  related  to  the  like  matters. 
That  the  defendants'  solicitors  v^ere  several 
years  previously,  and  up  to  the  time  of 
his  death,  the  private  solicitors  of  the  said 
insolvent,  and  his  letters  to  them  were 
written  by  him  to  them  as  his  private  solici- 
tors, and  as  such  private  solicitors  they  had 
such  last-mentioned  portion  of  the  said  cor- 
respondence ;  and  the  defendants  submitted, 
that  the  said  correspondence  comprised  in 
the  eighth  class  was  equally  privil^ed  with 
the  letters  comprised  in  the  fourth  class* 
That  the  ninth  class  of  the  said  documents, 
being  sixty -five  in  number,  consisted  of 
cases  and  copies  of  cases  for  and  with  the 
opinion  of  counsel  thereon,  on  behalf  of  Lord 
Mostyn  and  Lady  Mostyn  his  wife,  and  Dame 
Charlotte  Margaret  Mostyn  Champneys,  and 
of  correspondence  between  their  respectire 
solicitors,  and  the  defendants' solicitors ;  and 
such  last-mentioned  cases  and  copies  of  cases 
and  correspondence  extended  over  the  same 
three  periods  of  time  as  the  letters  comprised 
in  the  fourth  class,  and  related  and  were 
prepared  and  written  with  reference  to  the 
like  matters;  and  the  defendants  submit- 
ted, that  such  last- mentioned  cases  and 
copies  of  cases  for  and  with  the  opinion  of 
counsel  thereon,  were  equally  privileged  with 
the  letters  comprised  in  the  fourth  class. 
That  the  tenth  of  the  said  classes  of  docu- 
ments, being  four  in  number,  consisted 
of  a  draft,  and  a  fair  copy  of  a  statement 
laid  before  Mr.  Commissioner  Law,  at  his 
request,  by  the  defendants,  on  their  appli- 
cation to  him  for  his  confirmation,  pursuant 
to  the  act  of  parliament,  of  the  resolutions 
of  the  creditors  authorizing  the  defendants 
to  make  the  compromise  with  Dame  Char- 
lotte Margaret  Mostyn  Champneys,  men- 
tioned in  the  former  answer  of  the  de- 
fendants, and  also  correspondence  between 
the  defendants'  solicitors  and  Mr.  Commis- 
sioner Law ;  and  that  the  said  commissioner 
required,  for  his  own  guidance  in  the  matter 
of  such  confirmation,  to  be  furnished  witli  a 
statement  of  all  the  difiiculties  and  objec- 
tions, present  and  prospective,  affecting  the 
estates  and  interests  of  the  defendants  as 
assignees ;  and  that,  in  consequence  thereof, 
the  said  statement  and  correspondence  con- 
tained, for  the  information  and  consideration 
of  the  said  commissioner^  confidential  re- 
marks upon  the  difficulties  under  which  the 
defendants    laboured    in  clearing  up   the 
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alleged  objections  of  the  plaintiff  to  tiieir 
title,  and  their  expectations  respecting  the 
present  suit,  which  was  not  then  instituted ; 
and  that  a  production  of  this  statement  and 
correspondence  would  give  to  the  plaintiff  a 
discovery  of  most  private  and  confidential 
matters  on  the  subject  of  the  litigation  sub- 
sisting between  them,  and  which  confidence 
the  defendants  were  compelled  to  repose  in 
the  said  commissioner ;  and  the  defendants 
submitted,  that  such  last-mentioned  state- 
ments and  correspondence  were  equally 
privileged  with  the  letters  comprised  in  the 
fourth  class.  That  the  eleventh  class  of  the 
said  documents,  being  fifty-two  in  number, 
consisted  of  the  bills  of  costs,  and  the  several 
letter  books,  journals,  ledgers,  and  other 
books  of  the  defendants*  solicitors,  and  that 
such  last-mentioned  class  extended  over 
the  same  three  periods  of  time  as  the  said 
letters  comprised  in  the  fourth  class,  and 
related  to  the  like  matter;  and  that  the 
said  bills  of  costs  contained  certain  state- 
ments of  the  business  done  by  their  said  so- 
licitors for  the  defendants,  and  the  occasions 
and  necessities  for  such  business,  so  that 
the  said  bills  of  costs  might  be  intelligible 
on  the  face  of  them,  and  justify  the  business 
done  and  the  charges  made,  and  that,  there- 
fore, production  of  the  said  bills  of  costs 
would  give  to  the  plaintiff  a  discovery 
and  explanation  of  all  the  confidential 
business  done  by  their  solicitors  in  respect 
of  the  very  subject  of  litigation  then  sub- 
sisting, and  the  questions  then  at  issue 
and  in  dispute  between  the  defendants  and 
the  plaintiff;  and  that  the  said  several 
letter  books,  journals,  ledgers,  and  other 
books,  were  not  the  property  of  the  defen- 
dants, but  were  the  property  of  the  defen- 
dants' solicitors,  and  that  such  books  con- 
tained entries  and  memoranda  and  statements 
of  confidential  communications  between  the 
defendants  and  their  solicitors ;  and  the 
defendants  submitted,  that  such  last-men- 
tioned statements  were  equally  privileged 
with  the  letters  comprised  in  the  fourth 
class.  Lastly,  tiie  defendants  stated,  that 
the  twelfth  class  of  the  said  documents, 
being  four  in  number,  consisted  of  letters 
passing  between  the  defendants  and  their, 
solicitors,  and  Mr.  Kelsall,  the  solicitor 
for  the  Chester  and  Crewe  Railway  Com- 
pany, and  other  persons,  in  relation  to  a 
contract  entered  into  between  the  defendants 


and  the  said  company  for  the  sale  to  them, 
in  pursuance  of  their  act  of  parliament,  of  a 
portion  of  the  estates  and  premises  in  the 
said  plaintiff's  bill  mentioned,  and  of  a  copy 
of  a  case  submitted  to  counsel  for  his  opinion, 
on  behalf  of  the  said  company,  with  the 
opinion  of  counsel  thereon  ;  and  the  defen- 
dants submitted,  that  the  communications 
made  by  such  documents  in  the  twelfth 
class  were  confidential  at  the  time  they  were 
so  made,  and  were  then  privileged,  and  that 
they  could  never  lose  that  privilege.  The  de- 
fendants concluded  their  answer  by  stating, 
that  in  addition  to  the  several  reasons  there- 
inbefore set  forth  for  resisting  the  produc- 
tion of  the  several  classes  of  documents 
thereinbefore  mentioned,  there  was  this  fur- 
ther reason  (and  so  the  defendants  believed 
it  would  appear,  by  a  comparison  of  dates), 
that  firom  a  period  prior  to  the  date  of  the 
earliest  of  the  said  documents  down  to  the 
present  time,  there  had  been  a  constant 
uninterrupted  state  of  litigation  existing  in 
the  court  between  the  defendants  and  other 
person^  in  respect  of  the  estate  and  interest 
of  the  defendants  as  assignees,  and  that  the 
whole  of  such  documents  came  into  exist- 
ence with  reference  to  and  in  respect  of  the 
matters  so  in  litigation. 

Mr.   Q,    Turner  and  Mr.  Rogers  ap- 
peared for  the  plaintiff. 

Mr.  Kindersley  and  Mr.  Chandless,  for 
the  defendants. 

The  following  cases  were  cited  in  the 
course  of  the  arguments  : — 

Radcliffe  v.  Fursman,  2  Bro.  P.  C.  514. 
Stanhope  v.  Roberts,  2  Atk.  214. 
Taylor  v.  Milner,  11  Ves.  41. 
Richards  v.  Jackson,  18  Ibid.  474. 
"  Glegg  v.  Legh,  4  Mad.  193. 
Walker  v.  Wildman,  6  Ibid.  47. 
Hughes  v.  Biddulph,  4t  Russ.  190. 
Vent  V.  Pacey,  Ibid.  193. 
Garland  v.  Scott,  3  Sim.  396. 
Newton  v.  Berresford,  You.  377. 
Bolton  V.     Corporation    of   Liverpool, 

3  Sim.  467  ;  s.c.  on  appeal,  1  Myl.  & 

K.  88 ;  1  Law  J.  Rep.  (n.s.)  Chanc. 

166. 
Greenough  v.  Gaskell,  1  Myl.  &  K.  98. 
Sawyer  v.  Birchmore,  3  Ibid.  572. 
Bellwood  V.  Wetherall,  1  You.  &  C.  21 1 ; 

6.  c.  4  Law  J.  Rep.  (n.s.)  Ex.  £q.  23. 
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Storey  v.  Lord  George  Lennox^  1  K. 

34.1  ;   s.  c.  on  appeal,  1  Myl.  &  Cr. 

625  ;  6  Law  J.  Rep.  (n.s.)  Chanc.  99. 
Knight  v.  Marquis  of  Waterford,  2  You. 

&  C.  30;  S.C.  10  Law  J.  Rep.  (n.s.) 

Ex.  Eq.  57. 
Desborough  v.  Rawlins,  3  Myl.  &  Cr. 

522;    s.c,    7   Law   J.    Rep.  (n.s.) 

Chanc.  171. 
Nias  y.  Northern  and  Eastern  Railway 

Company,  2  K.  76;  s.  c.  on  appeal, 

3  Myl.  &  Cr.  355 ;  7  Law  J.  Rep. 

(n.s.)  Chanc.  142,  170. 
Greenlaw  v.  King,  1  Beav.  137;  s.c. 

8  Law  J.  Rep.  (n.s.)  Chanc.  92. 
Bannatyne  v.  Leader,  10  Sim.  230. 
Combe  V,  Corporation  of  the  City  of  Lon'- 

don,  1  You.  &  C.  N.C.  631. 
Herring  v.  Chbery,  1  Turn.  &  Ph.  91  ; 

s.  c.  11  Law  J.  Rep.  (n.s.)  Chanc. 

149. 
Jones  V.  Pugh,  1  Turn.  &  Ph.  96 ;  s.  c. 

11  Law  J.  Rep.  (n.s.)  Chanc.  323. 
Bunbury  v.  Bunbury,  2  Beav.  173 ;  s.c. 

9  Law  J.  Rep.  (n.s.)  Chanc.  1. 
Curling  v.  Perring,  2  Myl.  &  K.  380 ; 

s.c.  4  Law  J.  Rep.  (n.s.)  Chanc.  80. 
LleweUyn  v.  Badeley,  1  Hare,  527 ;  s.c. 

11  Law  J.  Rep.  (n.s.)  Chanc.  310. 
Lord  Walsingham  v.  Goodricke,  3  Hare, 

122. 
Preston  v.  Carr,  1  You.  &  J.  175. 
Smithy.  Duke  of  Beaufort,  1  Hare,  507  ; 

ante,  p.  33. 
Mitford's  Pleading,  by  Jeremy,  p.  306. 
Potts  V.  Jdair,  3  Swanst.  268,  n. 
Kynaston  v.  East  India  Company,  Ibid. 

248. 
Earl  of  Falmouth  v.  Moss,  1 1  Price,  455, 
1  Phillipps  on  Evid.  173. 
Firkins  v.  Lowe,  M*Lel.  73, 
Taylor  v.  Rundell,  1  Turn.  &  Ph.  222 ; 

s.  c.  ante,  p.  20. 

July  31. — The  Master  of  the  Rolls, — 
In  this  case  a  motion  was  made  for  the  pro- 
duction of  papers  in  the  possession  of  the 
defendants.  The  defendants,  admitting  that 
they  had  in  their  possession  several  papers 
relating  to  the  matters  in  question  in  the 
cause,  say,  that  many  of  such  papers,  in 
number  not  less  than  472,  are  of  a  confi- 
dential nature,  and  they  have  divided  such 
papers  into  twelve  classes,  and  submit,  that 
for  the  several  reasons  stated  as  to  each  of 


the  twelve  classes,  the  defendants  ouj^t  not 
to  be  required  to  produce  any  of  the  papers 
or  documents  therein  comprised.  It  is  ad« 
mitted  that  the  papers  relate  to  the  matters 
in  question,  and  it  is  not  denied  that  they 
may  be  material  to  the  case  of  the  plaintiff; 
but  it  is  alleged  that  they  are  privil^;ed 
communications,  and  for  that  reason  the 
defendants  ought  to  be  protected  frofm 
producing  them.  According  to  the  general 
rule  which  (as  I  apprehend)  has  always 
prevailed  in  this  court,  every  defendant  is 
bound  to  discover  all  the  facts  within  his 
knowledge,  and  to  produce  all  documents 
in  his  possession  which  are  material  to  the 
case  of  the  plaintiff,  however  disagreeable 
it  may  be  to  make  the  disclosure,  however 
contrary  to  his  personal  interest,  however 
iatal  to  the  claim  upon  which  he  may  have  in- 
sisted ;  he  is  required  and  compelled,  under 
the  most  solemn  sanction,  to  set  forth  all 
he  knows,  believes,  or  thinks,  in  relation  to 
the  matters  in  question ;  and  the  plaintiff 
being  subject  to  the  like  obligation  on  the 
request  of  the  defendant  in  a  cross  bill,  the 
greatest  security,  which  the  nature  of  the 
case  is  supposed  to  admit  of,  is  afforded  for 
the  discovery  of  all  relevant  truths ;  and  by 
means  of  such  discovery  this  Court,  not- 
withstanding its  very  imperfect  mode  of 
examining  witnesses,  has  at  all  times  proved 
to  be  of  transcendant  utility  in  the  adminis- 
tration of  justice.  Jt  need  not  be  observed 
what  risks  must  attend  all  attempts  to 
administer  justice  in  cases  where  rdevant 
truth  is  concealed,  and  how  important  it 
must  be  to  diminish  those  risks;  and  if 
there  be  any  cases  in  which,  for  predomi- 
nant reasons,  parties  ought  to  be  permitted 
or  to  be  held  privileged  to  conceal  relevant 
truth,  those  cases  ought  to  be  strictly  limited 
by  authority. 

In  this  case  I  have,  on  the  one  hand,  been 
reminded  of  the  vast  importance  of  main- 
taining the  plaintiff's  right  to  the  discovery 
of  all  the  relevant  facts  within  the  know- 
ledge of  the  defendants,  and  of  all  the  docu- 
ments by  which  those  facts  may  be  mani- 
fested ;  and  I  am  urged  not  to  extend  the 
exceptions  and  the  exercise  of  that  right 
further  than  I  am  compelled  to  do  by  au- 
thority. On  the  other  hand,  I  am  reminded 
of  the  several  cases  in  which  it  has  been 
declared,  that  the  defendant  is  not  to  be 
compelled  to  disclose  communications  made 
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in  profesftional  confidence ;  that  the  protec- 
tion of  professional  conamunications  neces- 
sarily infringes  on.  and  induces  exceptions 
to  the  plaintiff's  right  to  recover ;  I  am  then 
urged  to  give  to  those  exceptions  the  full 
extent,  which  is  warranted  by  the  principle 
on  which  those  cases  are  founded,  and  this 
might  be  practicable  if  the  principle  upon 
which  the  exceptions  were  founded  were  in 
itself  clear.      The  arguments  which  have 
been  used  in  some  late  cases  seem,  as  was 
truly  observed  by  the  counsel  for  the  plain- 
tiff, to  have  assumed  that  the  concealment  of 
the  truth  was,  under  the  plausible  name  of 
protection  or  privilege,  an  object  that  it  was 
particularly  desirable  to  secdre,  forgetting, 
as  it  would  seem,  that  the  principle  upon 
which  this  Court  has  always  acted  is  to 
promote  and  compel  the  disclosure  of  the 
whole   truth  relevant  to   any  matters  in 
question,  and  that  every  exception  requires 
a  distinct  and  sufiicient  justification.     It  is 
somewhat  singular  that  it  should  become  of 
any  importance  to  observe,  that  the  cases 
of  discovery  from  defendants  in  courts  of 
equity,  which  are  under  consideration,  in 
such  a  case  as  the  present,  relate  to  the 
admissions  of  parties,  and  not  to  the  tes- 
timony of  witnesses ;  that  they  are  not  cases 
in   which  parties  in  all   courts   are  held 
entitled  to  insist  on  their  own  privilege,  that 
their  legal  adviser  shall  not  be  at  liberty  to 
disclose  confidential  communications, — ^not 
cases  in  which  parties  are  sued  for  penalties, 
prosecuted  for  crimes,  or  exposed  to  personal 
oppre8sion*-<above  all,  that  they  are  not 
cases  in  which  presumptions  in  favour  of 
the  defendant  are  to  be  carried  so  far  as  to 
exempt  him  from  obligation  to  answer  on 
his  own  oath,  until  the  title  to  relief  has 
been  proved  against  him.     In  this  court, 
the  only  case  to  be  made  against  the  defen- 
dant  may,  as  it  ofiten  does,  rest  entirely 
within  his  own  personal  knowledge.     The 
plaintiff  may  know  or  be  able  to  prove 
nothing  which  justifies  more  than  a  bare 
suspicion,  and  yet  the  defendant  is  most 
justly  held  bound  to  disclose  the  truth  on 
his   own  oath.     The  cases  are  often  such 
that  they  are  only  to  be  ascertained  by  a 
discovery  which  must  be  obtained  from  the 
defendant  alone,  and  in  which  it  is  plain  that 
any  concealment  is  against  conscience  and 
against  good  faith. 

Under  the  circumstances,  I  own  that  I 


find  it  difficult  to  comprehend  how  it  is 
possible  to  apply  to  such  cases  the  rules 
which  are  applied  in  cases  totally  different. 
An  innocent  man  falsely  accused  of  fraud 
would  scarcely  be  desirous  of  concealing 
the  &cts  which  he  may  have  stated  to  his 
legal  adviser,  for  the  purpose  of  obtaining 
the  legal  protection  to  which  he  is  justly 
entitled,  A  man  engaged  in  a  scheme  of 
fraud  will  be  very  unwilling  to  disclose  the 
statement  of  facts  which  he  may  have  made 
to  his  legal  adviser,  for  the  purpose  of  better 
enabling  himself  to  secure  and  enjoy  the  fruits 
of  his  iraud ;  and  it  may  be  worthy  of  the 
consideration  of  those  to  whose  lot  it  falls  to 
have  to  decide  such  cases,  to  consider  whe- 
ther the  interests  of  justice,  or  the  honour 
and  utility  of  the  legal  profession,  are  more 
or  less  likely  to  be  promoted  by  the  author 
of  a  fraud  being  compelled  to  disclose,  or 
permitted  to  conceal  facts  and  admissions 
contained  in  such  statement  to  his  legal 
adviser. 

Considering  the  importance  of  having  the 
real  truth  of  every  case  known,  and  laying 
aside  the  inferences  which  appear  to  have 
been  deduced  from  several  cases  which  do 
not  in  any  manner  bear  upon  the  question, 
I  own  that  I  have  felt  great  difficulty  in 
discovering  any  well-grounded  principles  on 
which  the  exceptions  to  the  general  rule  of 
discovery  can  be  said  to  rest ;  and,  under 
these  circumstances,  whilst  I  am  bound 
by  the  decisions,  and  submit  to  them  with 
the  respect  that  is  due,  I  am  unable  to  de- 
duce from  them  a  principle  which  I  can 
consider  as  a  satisfactory  guide  to  their 
application  to  cases  which  do  not  fall  within 
the  direct  scope  of  their  authority;  and 
therefore  it  is  that,  in  the  present  case,  I 
must  afford  the  protection,  as  it  is  called,  to 
that  extent  in  which  protection  has  hitherto 
been  afforded  by  the  Lord  Chancellor,  in 
similar  cases,  and  no  further.  In  the  cases 
of  Hughes  v.  Biddulphy  Vent  v.  Pacey,  and 
Garland  v.  Scott,  it  was  determined  that  the 
defendant  should  not  be  compelled  to  pro- 
duce such  confidential  communications,  made 
merely  in  the  relation  of  solicitor  and  client, 
as  had  taken  place  either  during  the  progress 
of  the  suit,  or  with  reference  to  the  suit 
previous  to  its  commencement,  or  a  direction 
to  his  solicitor  to  take  the  opinion  of  coun- 
sel in  a  matter  then  in  question,  which 
afterwards  became  the  subject  of  a  suit.  The 
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case  of  Bolton  v.  the  Corporation  of  Liver' 
pool  was  a  cross-bill  to  aid  the  plaintiff's 
defence  to  an  action  brought  against  him  by 
the  defendants  in  equity ;  and  it  was  deter- 
mined, that  the  defendants  in  equity  should 
not  be  compelled  to  produce  statements  and 
cases  submitted  to  counsel,  which  had  been 
prepared  in  contemplation  of,  and  with  re- 
ference to,  the  action  or  suit.  In  Nias  v. 
the  Northern  and  Eastern  RaUtvay  Com-' 
pany^  the  Lord  Chancellor,  whilst  he  ex- 
pressed his  approbation  of  Bolton  v.  the 
Corporation  of  Liverpool^  referred,  without 
disapprobation,  to  its  having  been  held,  that 
cases  long  before  considered  necessary  for 
the  opinion  of  counsel,  with  reference  to  the 
subject-matter  to  be  brought  into  contest, 
would  not  be  protected  under  the  privilege 
of  professional  advice  and  confidential  com- 
munications. 

These,  then,  are  the  cases  which  I  con- 
sider it  to  be  my  duty  to  follow  as  autho- 
rities, and  according  to  which  I  am  bound 
to  act  to  the  best  of  my  ability.  I  am,  there- 
fore, not  to  order  the  defendants  to  produce 
documents  which  are  properly  to  be  con- 
sidered as  confidential  communications  made 
between  solicitor  and  client,  and  which  took 
place  either  in  the  progress  of  the  suit,  or 
with  reference  to  the  suit  previously  to  its 
commencement. 

In  this  case,  the  defendants  Robinson 
and  Gillett  were  the  assignees  of  Sir  Tho- 
mas Champneys,  an  insolvent  debtor ;  in  the 
character  of  assignees,  they  were  involved 
in  or  exposed  to  much  litigation,  and  it  was 
their  duty  to  act  with  the  greatest  caution, 
and  probably  their  duty  to  act  under  care- 
ful professional  advice. 

On  the  10th  of  November  1838,  they 
put  up  the  estates  now  in  question  for  sale, 
and  the  plaintiff.  Flight,  became  the  pur- 
chaser, and  then  for  the  first  time  had  any 
interest  in  that  property.  On  the  24th  of 
April  1840,  and  in  consequence  of  disputes 
which  had  arisen,  Robinson  and  Gillett  filed 
their  original  bill  against  Flight,  for  a  spe- 
cific performance  of  the  agreement ;  and  on 
the  29th  of  October  1840,  Flight  filed  this 
bill  for  discovery  of  matter  to  affect  the 
validity  of  the  agreement. 

The  first  class  of  papers  now  in  question, 
with  the  exception  of  the  papers  numbered 
three  and  four,  may,  perhaps,  be  assumed  to 
consist  of  confidential  communicationB  be- 


tween attorney  and  connsd  and  client ;  but 
they  did  not  take  place  either  in  the  progress 
of  the  suit,  or  with  reference  to  the  suit 
previously  to  its  commencement.  They 
are  properly  distinguished  as  having  tidcen 
place  before  the  10th  of  November  1888, 
the  day  on  which  the  relation  of  vendor  and 
purchaser  arose  between  the  defendants  and 
the  plaintiff.  The  defendants  being  in  cir- 
cumstances of  hazard  and  responsibility  in 
the  management  of  the  estate,  for  their  own 
security  and  protection  made  statementa 
for  the  opinion  of  counsel,  and  alleged  them 
to  be  privileged  communications,  which,  in 
one  sense,  they  surely  are,  for  their  attorney 
would  not  be  permitted  to  disclose  Uiem ; 
but  they  are  not,  in  my  opinion,  so  privi- 
leged, as  to  protect  the  defendants  them- 
selves from  discovering  them  in  answer  to 
the  plaintiff's  bill. 

As  to  the  second  class,  the  defendants 
say,  that  the  cases  therein  mentioned  relate 
to  the  sale,  and  they  were  the  objectioDB 
taken  by  the  plaintiff  to  the  defendants'  title 
— the  steps  taken  by  the  defendants  to  clear 
up  the  objections,  and  so  on ;  and  I  think  I 
nrast  consider  these  cases  as  communica- 
tions with  reference  to  the  dispute  which 
resulted  in  the  present  investigation. 

The  third  class  consists  of  cases  laid  be- 
fore counsel  in  the  progress  of  the  cause, 
with  reference  to  the  matters  in  dispnte. 

It  is  certainly  very  difficult  for  me  to 
conceive  that  tnith  and  justice  can  be  pro- 
moted by  concealing  the  eases  mentioned 
in  the  second  class,  or  that  the  protection 
afforded  can  produce  anything  but  aggra- 
vated suspicion,  and  prolonged  litigation 
and  expense.  But  I  think  those  papers,  as 
well  as  the  papers  in  the  third  class,  are 
within  the  rule  that  gives  this  protection, 
and  that  the  defendants  are  not,  according  to 
the  rule,  to  be  compelled  to  produce  them. 

As  to  the  fourth  class,  I  think  that  the 
defendants  are  bound  to  prbduce  such  letters 
as  were  written  prior  to  the  sale — prior  to 
the  10th  of  November  1838.  The  other 
letters,  I  think,  are  within  the  rule  of  pro- 
tection, provided  they  were  written  merely 
in  the  relation  of  solicitor  and  client.  If 
they  were  written  in  the  relation  of  principal 
and  agent  for  effecting  the  sale,  and  not  in 
the  relation  of  solicitor  and  client,  I  think 
they  would  not  be  within  the  rule  of  pro- 
tection.    The  answer  is  not  so  distinct  as  I 
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oonld  have  wiahed  it  to  be  in  this  respect. 
If  there  be  any  doubt  about  the  facts,  I  will 
give  the  defendants  leave  to  file  an  affidavit 
to  explain  the  matter  more  fully. 

I  am  of  opinion,  that  the  defendants  are 
bound  to  produce  all  the  documents  in  the 
fifth,  sixthyseventh,  eighth,  ninth,  tenth,  and 
twelfth  classes;  communications  with  the 
insolvent,  or  with  his  creditors,  or  with  the 
insolvent's  wife  or  solicitor,  memoranda 
made  at  the  meeting  of  creditors,  and  cases 
on  behalf  of  creditors,  do  not  appear  to  me 
to  fall  within  any  rule  of  professional  con- 
fidence which  can  be  considered  as  having 
relation  to  this  dispute,  or  the  matters  in 
question  in  this  cause:  and  it  does  not 
appear  to  me  that  any  communication  made 
to  Mr.  Commissioner  Law  can  be  considered 
as  a  professional  or  even  a  confidential  com- 
munication of  any  kind. 

As  to  the  eleventh  class,  I  think  the 
defendants  ought  to  produce  such  bills,  or 
parts  of  bills,  of  costs  of  their  solicitor,  as 
relate  to  the  matters  in  question,  prior  to 
the  10th  of  November  1838,  or  to  the  do- 
cuments which  the  defendants  are  now  to 
be  ordered  to  produce  ;  but  they  ought  not 
to  be  required  to  produce  any  oUier  bills,  or 
any  other  parts  of  bills ;  and  I  do  not  think 
they  ought  to  be  ordered  to  produce  their 
solicitor's  books,  whether  letter  books, 
journal  books,  or  others. 

On  the  whole,  therefore,  I  order  the  de- 
fendants to  produce  the  papers  and  docu- 
ments comprised  in  the  classes  one,  five, 
six,  seven,  eight,  nine,  ten,  and  twelve,  such 
letters  in  class  four  as  were  written  before 
the  10th  of  November  1838,  and  such  other 
letters  therein  comprised  as  the  defendants 
shall  not  by  affidavit  state  to  have  been 
written  between  the  defendants  and  their 
solicitor,  merely  in  the  relation  of  solicitor 
and  client,  and  such  bills  and  parts  of  bills 
of  costs  as  relate  to  business  done  before  the 
loth  day  of  November  1838,  or  to  the  do- 
cuments which  the  defendants  are  hereby 
ordered  to  produce;  and  if  any  of  those 
documents  comprise  entries  relating  to  any 
other  matters  than  those  which  are  admitted 
to  be  in  question  in  this  cause,  of  course 
there  is  the  ordinary  order  to  s^  up  such 
parts  of  them. 


New  Sbribs,  XIIL— Chamc. 


L.C. 

1843. 

Mar.  30 ;  June  28 ;  l  drever    v,  maudes- 

July  26 ;  Aug.  2.  (  ley. 

1844. 

May  25. 

Receiver — Accounts — Banker. 

Where  a  receiver  was  in  the  habit  of  pay- 
ing the  monies  he  received  into  a  banker's 
handSf  and  receiving  interest  on  the  balances, 
he  was  held  liable  for  the  loss  occasioned  by 
the  banker's  bankruptcy,  although  the  time 
for  passing  his  accounts  had  not  arrived  at 
the  time  of  the  bankruptcy » 

In  1832,  the  Hon.  Thomas  AmericusErs- 
kine  was  appointed  receiver  of  certain  tithes 
to  which  the  suit  related.  He  consented  to 
act  without  salary,  and  was  directed  by  the 
order  to  deliver  his  first  account,  which  was 
to  be  made  up  to  Lady-day  1833,  on  or 
before  the  first  day  of  Michaelmas  term 
1833  ;  and  his  subsequent  annual  accounts, 
made  up  to  Lady-day  in  each  year,  were  to 
be  delivered  on  or  before  the  first  day  of 
the  succeeding  Michaelmas  term.  The 
accounts  for  the  years  1836,  1837,  1838, 
and  1839,  not  having  been  duly  delivered, 
the  plaintiff,  in  June  1840,  caused  the 
receiver  to  be  served  with  a  notice  to  bring 
in  his  accounts  for  those  four  years.  Those 
accounts  were  brought  in  some  time  after- 
wards, the  last  account  being  brought  in  in 
April  1841. 

In  February  1842,  the  receiver  brought 
in  his  account  up  to  Lady -day  1840,  the 
balance  on  which  was  1,832/.  4s,  4d,  In 
April  1842,  he  brought  in  his  accounts  up 
to  Lady-day  1841,  the  balance  on  which 
was  2,094/.  Os.  2d.  The  receiver  had  been  in 
the  habit  of  paying  the  monies  which  came 
to  his  hands  as  receiver  into  the  bank  of 
Messrs.  Daintry,  Ryle  &  Co.,  of  Macclesfield, 
who  placed  them  in  their  books  to  an  account 
entitled  '  The  Tithe  Account,'  and  allowed 
the  receiver,  for  his  own  use,  interest  at  2^ 
per  cent,  on  the  balances  in  their  hands. 
Messrs.  Daintry  &  Co.  stopped  payment  on 
the  30th  of  June  1841,  and  there  was  then  in 
their  hands  on  *  The  Tithe  Account'  a  sum 
of  6,891/.  16«.  10(2.,  comprising  all  the 
balance  for  1841  and  part  of  the  balance  for 
3K 
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1840.  Messrs.  Daintry  &  Co.  paid  a  divi- 
dend of  68.  in  the  pound  on  the  sum  of 
6,891Z.  165.  lOd. 

In  December  1842,  a  motion  was  made 
before  the  Vice  Chancellor,  on  behalf  of 
the  plaintiff,  that  the  receiver  should  pay 
into  court  the  sum  of  3,926Z.  6s.  4d,, 
being  the  amount  which  was  due  from  him 
on  the  balance  of  his  accounts  for  1840  and 

1 84 1 .  The  Vice  Chancellor  ordered  that  the 
receiver  should,  on  or  before  the  24th  of 
December  1842,  pay  1,684Z.,  part  of 
2,067/.  10«.,  the  amount  of  the  dividends 
paid  by  Messrs.  Daintry  &  Co.  on  the 
6,8912.  16^.  lOcJ.,  after  deducting  certain 
costs,  and  that  he  should,  on  or  before  the 
8rd  of  March  1843,  pay  into  court  the  sum 
of  2,242/.  68.  4d.,  being  the  difference  be- 
tween 1,684/.  and  the  sum  of  3,926/.  6s.  Ad. 
which  had  been  found  due  from  him  ;  and 
tihe  receiver  was  to  pay  the  costs  of  that 
application. 

The  receiver  moved,  by  way  of  appeal, 
to  discharge  that  order. 

Mr.  Bethell  and  Mr.  Lhyd,  for  the  ap- 
pellant, contended,  that  so  far  as  related  to 
the  bsdance  for  the  year  ending  at  Lady- 
day  1841,  the  receiver  was  not  required 
to  pass  those  accounts  before  Michaelmas 
in  that  year,  and  that  he  was  ftdly  justified 
in  depositing  the  money  with  the  bankers 
until  he  could  pay  it  into  court ;  that  in  that 
respect,  therefore,  he  was  not  guilty  of  any 
neglect  or  omission :  that  with  regard  to  the 
balance  for  the  year  1840,  the  account  cer- 
tainly ought  strictly  to  have  been  taken  in 
by  Michaelmas  1 840,  and  the  balance  paid  in, 
a  month  or  two  before  the  bankers  stopped 
payment ;  but  the  receiver  was  acting  for 
the  benefit  of  the  different  parties  without 
salary,  and  had  not  committed  any  gross 
negligence :  that  this  was  not  a  case  in  which 
the  Court  would  make  him  personally  liable 
to  make  good  the  loss  which  had  arisen 
from  the  bankers'  default. 

Mr,  Koe  and  Mr.  Renshaw^  in  support 
of  the  Vice  ChanceUor*s  order,  contended 
that  there  was  nothing  in  this  case  which 
prevented  the  receiver  from  acting  with 
perfect  regularity  in  passing  his  accounts ; 
that  he  had  received  interest  on  the  balance 
in  the  bankers*  hands ;  and  that  therefore, 
as  he  had  personally  made  use  of  this  money, 
he  must  be  held  responsible  for  it. 


The  following  authorities  were  referred 
to:— 

Wren  v.  JTiVton,  11  Ves.  377. 
Potts  V.  LeighUm,  15  Ibid.  273. 
Beames's  Orders,  461. 
Shaw  V.  Rhodes,  2  Russ.  539. 
Salway  v.  Salway,  2  Russ.  &  Myl.  215 ; 

s.  c.  9  Law  J.  Rep.  Chanc.  152. 
Bainhrigge  v.  Blair,  3  Beav.  421 ;  s.  c. 
10  Law  J.  Rep.  (n.s.)  Chanc.  193. 

Mr.  Bethell  replied. 

The  Lord  Chancellor  said,  that  with 
regard  to   the  account  up  to  Lady-day, 

1840,  the  receiver  was  clearly  in  default 
in  not  passing  his  account  in  proper  time ; 
but  as  to  the  account  up  to   Lady-day, 

1841,  the  receiver  was  not  guilty  of  any 
default,  and  was  not  chargeable  on  that 
ground.  But  as  he  took  the  benefit  of  the 
interest  which  the  bankers  allowed  on  the 
baJance,  he  must  also  be  responsible  for  the 
loss  which  had  arisen.  He  should  not, 
therefore,  make  any  variation  in  the  Vioe- 
Chancellor's  order,  except  as  to  the  costs, 
which  he  thought  ought  not  to  fall  upon 
the  receiver,  but  should  be  costs  in  the 
cause. 


THE  BARNBLET  CANAL  COM- 
PANY 9.  TWIBELL. 


M.R. 

1843. 
Nov.  17, 18. 

1844. 
January  18. 

L.C. 
May  22. 
Junel2,21,22.^ 

Canal  Company — Minerals  under  Canal 
^~  Compensation — Affidavits — Costs. 

A  Canal  Company  were  authorized  by  their 
act  of  incorporation  to  require  the  workers  of 
any  mines  under  the  canal  to  leave  so  muck 
coal  on  each  side  of  the  canal  as  they  might 
require  for  the  safety  of  it ;  and  the  Company 
were  to  make  compensation,  to  he  assessed  (if 
the  parties  differed)  by  a  jury : — Held,  ^uk 
the  Company  were  hound  to  make  eampensa^ 
tion,  not  only  for  the  value  of  the  coal  in  the 
bed,  but  also  for  the  additional  profit  whick 
could  only  he  made  by  getting  U. 

If  a  plaintiff  obtains  an  injunction  on  affi^ 
davits,  and  the  injunction  is  afterwards  dis^ 
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solved  vfiih  eosta^  the  defendants  will  be  al» 
lowed  their  costs  of  cowUer'offidavits  filed 
with  a  view  of  strengthening  their  case,  a/- 
though  the  question  in  issue  in  the  cause 
might  have  been  decided  on  demurrer. 

This  bill  was  filed  by  the  company  of 
proprietors  of  the  Bamsley  Canal  Naviga* 
tion,  and  prayed  for  a  declaration  that  the 
defendant  was  not  entitled  to  any  compen- 
sation  on  account  of  certain  coal  mentioned 
in  the  pleadings,  and  for  an  injunction  to 
restrain  him,  his  solicitor,  and  agents,  from 
appearing,  or  producing  any  evidence,  before 
a  jury  which  had  been  summoned  to  assess 
the  compensation  for  the  coal  before  referred 
to. 

The  circumstances  of  the  case  are  stated 
in  the  judgment  of  the  Master  of  the  Rolls. 
With  regard  to  the  act  of  parliament  under 
whidi  the  question  arose,  the  following 
clauses  are  material: — 

The  act  was  passed  in  the  33rd  year  of 
the  reign  of  George  the  Third,  by  which  the 
Company  were  incorporated,  for  die  purpose 
of  making  a  canal  from  the  river  Calder  to  or 
near  to  the  town  of  Bamsley,  in  Yorkshire, 
with  the  usual  powers  to  take  and  hold  land ; 
and,  in  order  to  fix  the  price  which  was  to  be 
paid  by  the  Company  for  any  lands  which 
they  should  require,  in  case  the  Company 
and  the  owners  should  not  agree  as  to  the 
amount  of  purchase-money.  Commissioners 
were  appointed,  who  were  to  call  a  meeting 
and  decide  all  such  differences,  upon  being 
requested  to  do  so,  either  by  die  Company 
or  by  the  owners  of  the  land ;  and,  if  either 
of  the  parties  refused  to  submit  to  the  deci* 
sion  of  the  Commissioners,  they  were  em- 
powered to  issue  a  warrant  to  the  Sheriff  of 
the  county  of  York,  commanding  him  to 
empanel  a  jury  to  assess  the  -amount  of 
compensation  to  be  paid  by  the  Company ; 
and  the  verdict  of  the  jury  was  to  be  con- 
dnsivc,  and  should  not  be  removed,  by  cer^ 
tiorari  or  other  process  whatever,  into  any 
of  the  courts  of  record  at  Westminster,  or 
any  other  court.     By  the  40th  section,  it 
was  declared,  that  the  act  was  not  to  pre- 
judice or  affect  the  right  of  the  lord  of  any 
manor,  or  any  other  owner,  to  the  minerals 
under  any  of  the  land  taken  by  the  Com- 
pany ;  but  that  it  should  be  lawftil  for  them 
^subject  to  the  restrictions  thereinafter  con- 
tained,) to  work  and  get  the  minerals,  not 


thereby  injuring,  prejudicing,  or  obstructing 
the  said  canal.  And  it  was  further  enacted, 
that  "if  the  owner  or  worker,  owners  or 
workers  of  any  coal  or  other  mine  or  mines, 
should,  in  pursuing  such  mine  or  mines, 
work  so  near,  in  the  opinion  of  the  said 
company  of  proprietors,  to  the  said  intended 
canal,  as  to  endanger  or  damage  the  same, 
or,  in  the  opinion  of  the  said  owner  or 
worker,  owners  or  workers,  of  the  said  mine 
or  mines,  to  endanger  or  damage  the  fur- 
ther working  thereof,  then  it  should  be  law- 
ful for  the  said  company  of  proprietors  to 
treat  and  agree  with  the  owner  or  worker, 
owners  or  workers,  for  all  such  coal  or  other 
minerals  as  might  be  near  or  under  the  said 
intended  canal  as  should  be  thought  proper 
to  be  left  for  the  security  or  preservation  of 
the  said  intended  canal,  or  other  works,  or 
mine  or  mines  as  aforesaid."  And  in  case 
the  Company  and  the  worker  of  any  such 
mine  could  not  agree  as  to  the  amount  of 
compensation,  it  was  to  be  settled  by  a  jury, 
as  before  mentioned ;  and,  upon  payment  of 
the  money,  the  owner  or  worker  of  such 
mine  was  to  be  perpetually  restrained  from 
working  such  mine  within  those  limits. 

The  defendant  having  given  the  notices 
which  were  required  by  the  act  for  having 
a  jury  empanelled,  the  Company  filed  this 
bill  on  the  8th  of  May  1843 ;  and,  on  the 
11th  of  the  same  month,  they  obtained,  on 
affidavits,  an  injunction  from  the  Master  of 
the  Rolls,  according  to  the  prayer  of  the  bill ; 
but  his  Lordship  gave  the  defendant  liberty 
to  move  on  affidavit  to  dissolve  it ;  and  a 
motion  for  that  purpose  was  now  accord- 
ingly brought  on. 

Mr,  Turner  and  Mr,  Glasse  appeared  for 
tiie  defendant;  and 

Mr,  Pemberton  Leigh  and  Mr,  Daniell 
for  the  Company. 


The  following  cases  were  referred  i 

The  Queen  v.  the  Committee-men  for  the 

South  Holland  Drainage,  8  Ad.  &  EL 

429 ;  B.C.  8  Law  J.  Rep.  (n.s.)  Q.B. 

64. 
The  Queen  v.  the  Trustees  of  Swansea 

Harbour,  8  Ad.  &  £1. 439 ;  s.  c.  1  Per. 

&  Dav.  512 ;  8  Law  J.  Rep.  (n.s.) 

Q.B.  69. 
The  Skinners  Company    v.  the  Irish 

Society,  1  Myl.  &  Cr.  162. 
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Gordon  v.  the  Cheltenham  and  Greai 
Western  Union  Railway  Company, 
5  Beav.  229 ;  s.  c.  2  Railway  Cases, 
800  &  872. 

The  Company  of  Proprietors  of  the 
Dudley  Canal  Navigation  Company 
V.  Grazehrookf  1  B.  &  Ad.  59;  s.c. 
8  Law  J.  Rep.  K.B.  361. 

The  Company  of  Proprietors  of  the  Nati- 
yatioft  of  the  River  Dun  v.  the  North 
Midland  Railway  Company,  1  Rail- 
way Cases,  135. 

Kemp  v.  the  London  and  Brighton  Rail^ 
way  Company,  1  Railway  Cases,  495. 

Martin  .v.  Porter,  5  Mee  &  Wels.  851. 

Wild  v.  HoU,  9  Mee.  &  Wels.  672 ;  s.c. 
11  Law  J.  Rep.  (n.s.)  Exch.  285. 

Jan.  18. — The  Master  op  the  Rolls.— 
This  case  came  on  upon  a  motion  to  dissolve 
an  injunction  which  was  some  time  since 
granted  to  restrain  the  defendant  from  pro- 
ceeding before  a  jnry,  summoned  by  the 
Commissioners  under  the  Bamsley  Canal 
Act,  to  ascertain  the  compensation  to  which 
he  might  be  entitled  for  his  interest  in  cer- 
tain coal  which  the  plaintiff  required  to  be 
left  for  the  security  of  their  caned. 

The  canal  has  been  long  completed.  It 
passes  for  495  yards  through  the  estate  of 
Mr.  Beaumont,  in  the  township  of  Barugh. 
The  land  under  which  it  passes  was  pur- 
chased by  the  plaintiffs  many  years  ago ;  but 
by  the  Canal  Act  the  coal  mines  and  coals 
were  reserved  to  the  ovmers,  their  heirs,  and 
assigns,  who  were  to  be  at  liberty  to  work 
the  mines  so  as  not  to  injure  uie  canal. 
The  plaintiffs  were  to  be  at  liberty  to^n- 
spect  any  workings ;  and  if  the  workings 
should  approach  so  near  to  the  canal  as,  in 
their  opinion,  to  endanger  it,  they  might 
agree  with  the  owners  or  workers  for  the 
coal  or  mineral  to  be  left  for  the  security  of 
the  canal,  and  as  to  the  satisfaction  which 
was  to  be  paid  for  the  same ;  and  if  an 
agreement  should  not  be  come  to  as  to  the 
satisfaction,  the  Commissioners  under  the 
act  were  to  summon  a  jury  to  assess  and 
determine  what  satisfaction  the  owner  or 
worker  was  to  receive  on  being  restrained 
from  working  the  mine ;  and  upon  payment 
or  satisfaction  made  according  to  the  verdict, 
the  owner  or  worker  was  to  be  perpetually 
restrained  from  working  the  same. 

The  owners  and  workers  of  coal  in  this 


township  do  not  appear  to  have  had  any  in- 
formation as  to  their  liabilities,  except  that 
which  they  might  have  obtained  from  tlie 
Canal  Act,  whidi  reserved  to  the  owners  the 
liberty  of  working  the  coals,  not  thereby 
injuring  the  canal.  And  from  the  corre- 
s|>ondence  which  has  been  proved  in  tiiia 
case,  it  seems  that  the  pkintifis  did  not 
tiiink  it  incumbent  upon  tiiem  to  point  out 
what  quantity  of  coal  they  requii^  to  be 
left  for  the  safety  of  the  canal,  but  lathw 
desired  the  worker  to  go  on  at  his  own 
peri],  and  either  leave  the  coal,  receiving  no 
compensation  for  it,  or  run  the  hazard  of 
doing  an  injury  to  the  canal,  for  which  he 
might  be  made  answerable.  If  this  was 
the  intention  of  the  plaintiffs,  it  was  de- 
feated by  the  proper  attention  given  to  the 
subject  by  Mr.  Brakenridge,  the  agent  of 
Mr.  Beaumont. 

Before  any  notice  was  given,  and  in  the 
year  1830,  Mr.  Beaumont,  the  then  owner 
of  the  coaJ  in  this  place,  agreed  to  let  to 
Frank  Burton  and  the  defendant,  all  the 
coal  on  the  north  and  south  sides  of  the 
canal,  on  the  one  side  up  to  the  canal,  and 
on  the  other  side  up  to  the  canal  and  towing- 
path,  on  certain  terms,  which  gave  to  Bur- 
ton and  the  defendant  an  interest  in  the  coal 
comprised  in  the  lease,  and  that  interest 
afterwards  became  vested  in  the  defendant 
alone. 

In  consequence  of  the  state  of  the  work- 
ings in  1839,  Mr.  Brakenridge  requested 
the  plaintiffs  to  state  what  reservation  of 
coal  they  desired  to  have  made  for  the  safety 
of  their  canal.  This  request  was  often  re- 
peated by  Mr.  Brakenridge,  and,  in  February 
1840,  the  defendant  gave  notice  to  the 
plaintiffs  that  he  was  willing  to  enter  mto 
an  agreement  for  such  coal  as  they  might 
require  to  be  left  for  the  security  and  pre- 
servation of  the  canal. 

Mr.  Beaumont  (for  whom  Mr.  Braken- 
ridge acted)  was  entitled  to  the  coal  under 
the  canal  and  towing-path  absolutely;  he 
was  not  so  entitled  to  the  coal  under  the 
land  on  each  side  of  the  canal  and  towing- 
path  ;  for  as  to  that,  Mr.  Twibell,  the  de- 
fendant, had  under  his  lease  or  agreement  a 
right  to  get  it,  upon  paying  Mr.  Beaumont 
the  due  consideration. 

The  plaintiffs,  on  the  9th  of  March 
1840,  informed  Mr.  Brakenridge  that  they 
were  advised  to  purchase  from  Mr.  Beau- 
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mont  etui  to  the  extent  of  eigkt  yaida  in 
breadth  on  each  side  of  the  canal  and  tow* 
ing-patii.  At  this  time  the  plaintiffs  seem 
to  have  supposed  that  all  the  coal  which 
they  might  require  to  be  left  for  the  safety 
of  the  canal  hiad  been  reserved  out  of  the 
defendant's  lease ;  but  this  being  explained 
by  a  letter  of  Mr.  Brakenridge,  dated  on 
die  same  9th  of  March  1840,  the  plaintiffs 
afterwards,  on  the  11th  of  March  1840, 
served  the  defendant  with  a  notice  not  to 
work  the  coal  within  eight  yards  of  either 
side  of  the  canal  and  towing-path,  and  re- 
qaiied  him  to  state  his  claim,  if  he  had  any, 
to  compensation. 

The  defendant,  in  August  1840,  stated 
the  sum  of  5511.  as  the  amount  of  his  claim 
to  compensation ;  and  the  plaintiffs,  with 
full  knowledge  of  this  claim  of  the  defen- 
dant, treated  separately  with  Mr.  Beaumont 
for  a  settlement  of  his  claim ;  and  after  long 
delay,  the  interest  of  Mr.  Beaumont  in  the 
coal  under  the  canal  and  towing-path,  and 
under  the  eight  yards  on  each  side  of  them, 
was  purchased  by  and  conveyed  to  the 
plaintiffs  for  the  sum  of  756^. 

From  the  evidence,  I  am  of  opinion,  that 
the  sum  of  7561.  did  not  include  any  com- 
pensation to  which  the  defendant  was  en- 
titled in  respect  of  his  claim.  It  was  not  so 
intended  by  Mr.  Beaumont,  or  Mr.  Braken- 
ridge, who  acted  for  him,  and  there  is 
nothing  to  shew  that  it  was  so  understood 
by  the  plaintiffs,  or  Mr.  Foljambe,  who 
acted  for  them.  On  the  contrary,  it  appears 
to  me  that  the  plaintiffs  made  their  bargain 
with  Mr.  Beaumont,  with  full  knowledge  that 
the  defendant's  claim  was  outstanding  and 
unaffected  by  their  arrangement  with  Mr. 
Beaumont. 

The  plaintiffs,  though  fully  aware  of  the 
defendant's  claim,  made  frequent  attempts 
to  postpone  and  evade  the  consideration  of 
it ;  but  at  length  the  defendant  succeeded  in 
bringing  the  matter  before  the  Commissioners 
under  die  act  of  parliament,  with  the  view 
of  procuring  the  proper  steps  to  be  taken  to 
ascertain  the  amount  of  the  compensation 
which  might  be  due  to  him,  in  the  manner 
directed  by  the  act. 

This  bill  is  filed  on  the  allegation,  and 
praying  a  declaration  that  the  defendant  is 
not  entitled  to  any  compensation,  and  there- 
fore praying  that  he  may  be  restrained  from 
proceeding  to  take  any  steps  for  the  purpose 


of  ascertaining  the  amount  of  such  compen- 
sation. 

It  was  argued,  for  the  plaintiffs,  at  the 
bar,  that  the  Court,  which  under  the  act  is 
intrusted  with  the  duty  of  ascertaining  what 
satisfaction  is  to  be  paid  to  the  coal-worker, 
is  not  so  constituted  as  to  be  likely  to  come 
to  a  just  conclusion.  But  I  agree  with  the 
axgument  of  the  defendant  on  this  point. 
No  equity  can  be  founded  on  an  allegation 
that  a  Court  legally  constituted,  is  not  pro- 
perly competent  to  decide  questions  within 
its  jurisdiction.  The  legislature  has  given 
the  jurisdiction  to  the  Court  provided  by  the 
act,  and  has  made  its  decision  final.  If  any 
inconvenience  arises  from  the  legal  exercise 
of  the  jurisdiction,  the  legislature  alone  can 
apply  a  remedy. 

It  was  next  aigued  that  the  plaintiffs  had, 
in  fact,  paid  the  whole  value  of  the  coal  to 
Mr.  Beaumont,  and  that  nothing  more  can 
be  required  from  them.  Having,  as  they  say, 
paid  to  Mr.  Beaumont  the  full  value  of  the 
coal  in  the  bed,  they  are  under  no  obligation 
to  give  to  the  defendant  any  compensation 
for  profit,  which  he  might  have  made  by 
selling  the  coal  which  he  intended  to  obtain 
under  his  lease  or  agreement,  and  the  rather 
because  the  act  of  parliament  informed  the 
defendant  of  the  plaintiffs'  powers,  and  that 
he  was  not  to  work  so  as  to  injure  the  canal. 
And  it  was  further  aigued  that  the  Court  to 
be  constituted  under  the  act,  is  only  to  try 
and  determine  the  amount  of  compensation 
in  cases  where  it  is  agreed,  or  in  some  way 
decided  that  some  compensation  is  to  be 
paid ;  the  Court,  as  it  is  said,  having  no  juris- 
diction to  decide  the  question,  whether  any 
or  no  compensation  is  to  be  paid. 

I  consider  it  to  be  dear  that  the  plaintiffs 
are  not  entitled  to  an  injunction,  if  the  de- 
fendant be  entitled  to  any  compensation,  the 
amount  of  which  has  to  be  ascertained;  and 
I  am  of  opinion  that  the  defendant  under  his 
lease  had  an  interest  in  the  coal  under  the 
eight  yards  on  each  side  of  the  canal  and 
towing-path — he  had  a  right  to  get  the  coal 
to  sell  it  for  what  he  could,  upon  paying  the 
sums  which  became  due  to  Mr.  Beaumont* 
Upon  this  dealing  there  might  have  been 
profit,  which  he  is  prevented  from  making 
by  the  notice  of  the  plaintiffs,  and  the  powers 
given  to  them  by  the  act.  The  value  of  the 
coal  in  the  bed,  or  the  price  paid  to  the  coal- 
owner,  can  be  no  compensation  to  the  ooal- 
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worker  for  the  loss  of  the  interest  which  he 
had  acquired.  The  ground  on  which  it  is 
argued,  that  he  should  have  no  compensation 
is,  that  when  he  took  his  lease  he  had  notice,  or 
was  informed  hy  the  act  of  parliament,  that 
he  was  not  to  work  the  coal,  so  as  to  injure 
the  canal.  But  at  the  time  when  he  took  his 
lease  he  had  no  notice  that  the  plaintifis  would 
require  eight  yards  of  breadUi  of  coal  to  be 
left  on  each  side  of  the  canal  and  towing-path. 
The  coal  under  the  canal  and  towing-path 
was  not  comprised  in  his  lease,  and  he  had 
no  interest  in  it ;  but  he  did  not  know  that 
the  plaintiffs  would  require  more  or  less 
than  eight  yards,  or  indeed  any  breadth  of 
coa],  on  each  side  of  the  canal  and  towing- 
path.  He  knew  that  he  was  not  by  work- 
ing his  coal  to  injure  the  canal,  and  it  does 
not  appear  that  he  did  so ;  he  also  knew  that 
the  plaintifis  were  entitled  to  inspect  his 
workings,  and,  if  he  worked  contrary  to  the 
directions  of  the  act,  were  entitled  at  his 
expense  to  make  the  repairs  rendered  neces- 
sary by  his  improper  working ;  but  as  the 
plaintiffs  did  not  think  fit  for  so  many  years 
to  give  any  notice  as  to  the  quantity  of  coal,  if 
any,  which  they  required  to  be  left  for  the 
safety  of  the  canal,  it  does  not  appear  why 
the  defendant  might  not  enter  into  an  agree- 
ment for  working  and  getting  all  the  coal 
comprised  in  his  lease. 

I  think  it  very  probable  that  the  powers 
given  by  the  act  might  have  been  so  exer- 
cised as  to  enable  the  plaintiffs  to  buy  the 
coal  under  the  canal  and  towing-path,  and  a 
reasonable  distance  on  each  side  of  them,  at 
the  value  of  the  coal  in  the  bed ;  but,  for 
reasons  of  their  own,  they  probably  desired 
to  delay  the  notices  as  long  as  they  could  ; 
they  1^  it  quite  uncertain,  whether  they 
would  or  would  not  require  any  coal  to  be 
left  for  the  safety  of  the  canal,  and  I  think 
that  they  cannot  justly  complain  of  any 
rights  which  the  coal-owners  4nay  have  con- 
ferred upon  the  coal- workers  during  the  time 
thftt  their  notices  were  delayed  for  their  own 
convenience.  And,  under  the  circumstances 
of  this  case,  I  am  of  opinion,  that  the  defen- 
dant lawfully  acquired  an  interest  in  the 
coal  which  the  pl^tiffs  desire  to  be  left  for 
the  safety  of  the  canal. 

I  do  not  consider  what  may  be  the  value 
of  that  interest,  or  what  may  be  the  proper 
mode  of  computing  it ;  I  am  of  opinion,  ^at 
the  defendant  has  an  interest  in  respect  of 


which  he  is  entitled  to  receive  aatisiaction, 
and  that  the  amount  of  the  satisfaction  which 
he  is  to  receive  is  to  be  assessed  and  deter- 
mined in  the  manner  directed  by  the  act. 

Under  these  circumstances  I  have  not 
thought  it  necessary  to  give  any  opinion 
upon  the  question  of  jurisdiction,  in  case  it 
had  clearly  appeared  that  the  defendant  was 
not  entitled  to  any  compensation ;  and  for 
the  reasons  which  I  have  stated,  I  dissolve 
the  injunction  which  has  been  granted  to 
restrain  the  defendant's  proceedings. 

With  regard  to  the  affidavits,  I  do  not  think 
that  parties  against  whom  an  injunction  is 
applied  for  and  obtained  upon  evidence  oa 
one  side,  are  under  any  obligation  whatever 
to  demur,  if,  by  abstaining  from  doing  so, 
and  by  filing  affidavits,  they  think  they  can 
place  their  case  in  a  better  view  before  the 
Court.  I  think  the  affidavits  in  this  case 
were  of  this  character ;  for,  although  I  agree 
with  the  argument  of  the  counsel  for  the 
Company,  t^t  the  real  question  in  issue  in 
the  cause  might  have  been  decided  upon  a 
demurrer,  still,  if  an  injunction  is  applied 
for  and  obtained  on  affidavits  on  one  side» 
I  cannot  say  that  the  other  party  is  wrong 
in  endeavouring  to  improve  his  case  by 
stating  fiicts  on  affidavits. 

The  injunction  was  dissolved;  and  the 
defendant  was  to  be  placed  as  nearly  as  pos- 
sible in  the  same  position  as  he  was  in  when 
the  injunction  was  granted;  and  he  was 
not  to  be  obliged  to  serve  the  notices  re- 
quired by  the  act,  or  to  begin  de  novo. 

The  Company  appealed  from  this  de- 
cision :  and  the  case  was  aigued  before  the 
Lord  Chancellor  by 

Mr.  Tinney  and  Mr,  DanieU^  for  the  ap- 
pellants, and 

Mr.  Wakefield  and  Mr,  Qlasse^  for  the 
defendant. 

The  Lord  Chancellor  observed,  in  the 
course  of  the  argument,  that  the  sections 
of  the  act  which  applied  to  the  working  of 
mines  under  the  canal  and  towing-path 
did  not  reach  this  case,  as  the  defendant's 
mine,  which  was  the  subject  of  this  suit, 
was  under  the  land  within  eight  feet  of  the 
towing-path;  that  if  Mr.  Beaumont  were 
himself  the  worker  of  the  mine,  he  would 
be  entitled  to  compensation  for  the  loss  he 
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sustained  by  not  working,  that  is,  to  the 
value  of  the  coal  when  gotten,  deducting 
the  expense  of  getting  it,  and  if  he  parted 
with  part  of  his  interest,  namely,  so  far  as 
regarded  the  profit  to  be  derived  from  work- 
ing, to  Twibell,  then  Twibell  would  be 
equally  entitled  to  compensation.  If  his 
Lordship  thought  there  was  a  question  of 
reasonable  doubt,  he  would  send  a  case  for 
the  opinion  of  a  court  of  law;  but  he 
thought  {h>m  the  first  that  the  language  of 
the  act  was  clear,  and  after  listening  to  the 
very  able  argument  of  Mr.  Tinney  and  Mr. 
Daniell,  he  still  thought  it  could  only  admit 
of  one  construction.  The  Master  of  the 
Rolls  granted  the  injunction  originally  ;  but 
he  gave  judgment,  after  deliberation,  in 
favour  of  the  defendant ;  and  his  Lordship 
concurred  in  that  judgment,  and  was  of  opi- 
nion that  the  motion  must  be  dismissed  with 
costs. 


L.C. 
June  ^2. 


} 


In    re 


JOHN     GARDEN, 
LUNATIC. 


Lunatie^-'WilL 


Where  ike  will  of  a  lunatic  had  been 
admitted  to  probate,  the  Court,  upon  the 
petition  of  the  executrix,  ordfired  a  fund  in 
court,  belonging  to  the  lunatic's  estate,  to  be 
transferred  to  trustees  to  be  approved  by  the 
Commissioner,  and  to  be  held  by  them  upon 
the  trusts  of  the  wiU,  although  such  will  was 
made  after  the  time  from  which  the  testator 
had  been  found  by  inquisition  to  have  been 
of  wnsoiund  mifnd* 

John  Garden  had  been  found  a  lunatic 
in  October  1835,  and  the  inquisition  found 
tbat  he  had  been  in  a  state  of  lunacy  firom 
the  24th  of  June  1831.  His  wife  was  ap- 
pointed the  committee  of  his  person  and 
estate,  and  a  sum  of  stock  in  the  new  3^2. 
per  cent,  annuities,  forming  part  of  his  estate, 
had  been  transferred  into  the  name  of  the 
Accountant  General  of  the  Court  of  Chan- 
cery. 

The  lunatic  died  in  August  1842,  leaving 
his  widow,  and  three  daughters^  his  only 
children,  surviving. 

He  had  made  three  wills;  the  first  on 
the  26th  of  October  1830,  the  second  on  the 
l0t  of  July  1831,  and  the  third  on  the  9th 
of  July  1831.     The  first  and  second  were 


in  the  same  words  with  the  exception  of  the 
date  and  the  attesting  witnesses.  His  wife 
was  not  named  as  executrix  in  either  of 
the  first  two  wills,  but  by  the  third  will 
the  testator  appointed  his  wife  executrix, 
and  a  person  who  was  since  dead,  executor. 

Under  the  advice  of  a  civilian,  and  after 
the  surviving  parties,  who  were  named  as 
executors  in  the  first  and  second  wills,  had 
refused  to  act  as  executors,  the  wife  proved 
the  third  will  in  the  Prerogative  Court  of 
the  Archbishop  of  Canterbury,  on  the  1st  of 
April  1844.  No  parties  were  cited  upon 
the  will  being  carried  in  for  probate,  and  no 
opposition  was  made  in  the  Ecclesiastical 
Court.  The  interests  of  the  several  parties 
were  nearly  the  same  under  each  of  the 
wills,  the  wife  being  entitled  to  the  annual 
income  of  the  greater  part  of  the  lunatic's 
property  for  her  life,  and  her  three  children 
being  entitled  in  equal  shares  in  remainder. 

The  widow  now  presented  a  petition, 
praying  that  the  costs  of  the  petitioner  and 
the  children,  incident  to  this  application, 
should  be  taxed  and  paid  out  of  die  fund  in 
court,  and  that  the  residue  should  be  trans- 
ferred into  the  name  of  the  petitioner. 

The  petition  had  been  amended  by  in- 
serting all  the  three  wills,  and  by  further 
stating  the  nature  kA  the  proceedings,  which 
would  be  necessary  to  prove  the  will  more 
formally  in  the  Ecclesiastical  Court,  namely, 
that  some  adverse  party  must  either  cite 
die  executrix,  and  call  upon  her  to  prove 
the  will  in  solemn  form,  or  that  the  execu- 
trix must  voluntarily  take  in  such  probate, 
and  pray  a  decree  citing  all  persons  inter- 
ested to  appear,  and  see  the  will  so  proved, 
either  of  which  proceedings  would  cause 
considerable  expense  and  delay. 

Mr.  Stinton  supported  the  petition ;  and 

Mr.  Humphry  consented  to  the  prayer  of 
it,  on  behalf  of  the  three  children. 

The  Lord  Chancellor  made  an  order 
that  the  costs  of  this  petition,  and  the  testa- 
mentary and  other  costs,  charges,  and  ex- 
penses of  the  petitioner  of  proving  the  will 
and  otherwise,  as  executrix,  should  be  taxed 
and  paid  out  of  the  fund ;  and  that  all  die 
dividends  should  be  paid  to  the  petitioner; 
and  that  it  should  be  referred  to  the  Com- 
missioner to  approve  of  trustees,  and  a  deed 
of  declaration  olf  trust  of  the  sum  of  stock, 
after  payment  of  the  above-mentioned  costs 
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and  expenses,  according  to  the  last  will  of 
the  lunatic,  and  that  Uie  funds  should  be 
transferred  to  such  trustees. 


M.R.  ■) 
aelO,  12;  > 
ruly3U     } 


HARVEY  V,  MOUNT. 


June 
July 

Witness — Exhibition  of  Articles  to  dis- 
credit Testimony  of— ApplicationtotheCourt. 

Previously  to  an  application  being  made 
to  the  Court  for  leave  to  exhibit  interroga" 
tories  for  the  purpose  of  discrediting  the 
testimony  of  a  witness  who  has  been  examined 
in  a  cause,  it  is  usual  to  file  articles,  and 
give  notice,  or  send  a  copy  thereof  to  the 
opposite  party. 

Leave,  however,  was  given  to  a  party, 
plaintiff,  to  exhibit  interrogatories  to  dis- 
credit  the  testimony  of  a  witness,  although 
no  articles  had  been  previously  filed,  on 
consideration  of  the  cases  of  Purcell  v. 
M'Namara,  (8  Ves.  324,)  and  Wood  v. 
Hammerton,  (9  Yes.  145,)  but  the  Master  of 
the  Rolls  made  it  part  of  the  order  that  the 
defendants  should  also  have  liberty  at  the 
same  time  to  examine  witnesses,  and  erosS' 
examine  the  plaintiffs*  witnesses. 

This  was  an  application  to  the  Court  on 
motion,  on  behalf -of  the  plaintiffs,  for  leave 
to  examine  witnesses  on  articles  to  be  exhi* 
bited  by  them,  as  to  the  credit  of  C.  S,  who 
had  been  examined  in  chief  as  a  witness  in 
the  cause,  on  the  part  of  the  defendants, 
Mount  and  wife,  and  cross-examined  on  the 
part  of  the  plaintifiis.  The  affidavit  of  W. 
Sladden  and  Benjamin  Hulke,  in  support 
of  the  motion,  stated,  that  in  the  early  part 
of  January  1842,  W.  Sladden  went  to  Upper 
Deal  to  obtain  information  from  C.  S ;  that 
he  took  down  in  writing  a  statement  which 
C.  S.  made  to  him,  which,  ¥dth  other  facts, 
was  laid  before  counsel,  and  formed  part  of 
the  charges  contained  in  the  original  bill, 
filed  on  the  drd  of  February  1842;  that 
having  learned  that  the  defendants  had  been 
to  see  C.  S,  and  fearing  she  might  be  in- 
duced by  them  to  make  a  statement  differing 
from  her  former  one,  he  again  visited  Deal, 
when  C.  S.  still  adhered  to  her  former  state- 
ment (except  in  one  particular,  which  she 
explained);  and  in  answer  to  a  question, 


whether  she  had  any  objection  to  take  her 
oath  that  the  statement  she  had  made  was 
true,  she  expressed  her  readiness  to  do  so ; 
that  an  affidavit,  embodying  the  statement 
made  to  W.  Sladden  by  C.  S,  was,  on  the  8th 
of  February  1842,  sworn  to  by  C.  S,  in  the 
presence  of  B.  Hulke,  after  the  contents  had 
been  previously  read  to  her  by  W.  Sladden, 
in  the  presence  of  her  mother. 

Publication  had  passed  in  the  cause,  and 
it  appeared  that  the  statement  made  by  C.  S. 
in  her  examination  in  chief,  on  the  part  of  the 
defendants,  and  on  her  cross-examination, 
differed  very  materially  from  the  statement 
contained  in  the  affidavit. 

Mr.  G,  Turner  and  Mr.  Goodeve,  in 
support  of  the  application,  cited — 

Wood  V.  Hammerton,  9  Ves.  145. 
Purcell  V.  M'Namara,  8  Ibid.  324. 
White  V.  Fussell,  19  Ibid.  127. 
Millv.  Mill,  12  Ibid.  406. 

Mr,  Kindersley  and  Mr,  E,  F.  Smith, 
contra,  contended,  that  the  course  taken  by 
the  plaintiffs  was  not  the  proper  one,  and 
that,  according  to  the  practice  as  laid  down  in 
2  DanieWs  Practice,  p.  594 — 596,  the  plain- 
tiffs ought  to  have  first  exhibited  articles  in 
writing,  and,  alter  delivery  of  a  copy  thereof 
to  the  defendants,  to  have  applied  for  an 
order  to  examine  witnesses  to  the  credit  of 
C.  S ;  that  it  was  impossible  for  the  defen- 
dants to  know  the  ground  of  impeachment 
of  C.  S.'s  evidence,  unless  that  course  was 
taken;  that  the  affidavit  was  an  improper 
and  illegal  instrument,  and  ought  not  to  be 
permitted  to  be  used;  that  die  plainti£& 
ought  not  now  to  be  allowed  to  examine 
witnesses,  having  omitted  to  cross-examine 
C.  S.  herself,  as  to  the  statement  contained 
in  the  affidavit;  that  the  present  was  not  a 
case  in  which  the  parties  could  not  know 
what  the  witness  had  stated;  and  that  the 
statement  being  in  writing,  parol  evidence 
was  not  admissible  to  contradict  it. 

The  statute  5  &  6  WiU,  4.  c.  62.  s.  13. 

1  Phil,  on  Ev.  p.  432. 

PiggoU  v.  Croxhall,  I  Sim.  &  Stu.  467 ; 
s.  c.  1  Law  J.  Rep.  Chanc.  225 ;  and 

Beames's  Orders,  188. 
were  dted  for  the  defendants. 

The  Master  of  the  Rolls,  after 
(amongst  other  things)  expressing  his  dis- 
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approTal  of  tfae  aCtempt,  1>y  means  of  die 
affidavit,  to  bind  down  Iho  witness  as  to  the 
evidence  to  be  thereafter  given  by  her,  and 
stating  that  the  making  a  memorandum  at 
the  time  of  the  visit  to  Deal  by  the  solicitory 
ibr  the  purpose  of  bettor  knowing  the  nature 
of  the  evidence  to  be  afterwards  given  by 
the  witness,  would  not  have  been  impro- 
per, observed,  that  the  cases  of  Wood  v. 
Hamrnerton  and  Purcell  v.  M^Namara  were 
deeidedi  after  great  consideration  and  atten- 
tion to  the  circumstances  of  each  case ;  and 
that  it  might  be  his  duty  to  grant  the  motion, 
although  it  had  in  practice  been  usual  to 
exhibit  articles  in  Uie  first  instance,  and 
before  application  was  made  to  the  Court, 
to  examine  witnesses  to  credit. 

July  31. — The  Mastse  of  the  Rolls, 
after  stating  briefly  the  facts  of  the  case, 
observed,  that  three  objections  had  been 
iiiged  against  the  application :  flrst,  that  it 
was  irregular,  inasmuch  as  articles  ought  to 
have  been  exhibited  before  the  application 
was  made  to  the  Court;  secondly,  because 
the  plaintiffs'  solicitor  did  not  cause  the 
affidavit  to  be  submitted  to  C.  S.  when  she 
waa  cross-examined  as   a  witness  in  the 
cause;  and  thirdly,  because  the  plaintiffs 
ought  not  to  make  use  of  the  affidavit,  the 
obtaining  of  which,  under  the  circumstancea, 
was  improper  on  the  part  of  the  plaintiffii' 
solicitor;  that  it  was  a  more  usual  course  to 
file  articles,  and  then  apply  to  the  Court 
for  leave  to  exhibit  interrogatories,  but  that 
the  present  course  having  been  authorized 
by  the  cases  of  Wood  v.  Hamrnerton  and 
Purcell  V.  M^Namara^  his  Lordship  could 
not  hold  the  motion  irregular ;  that  he  could 
not  consider  the  non-production  of  the  affi- 
davit on  the  examination  of  the  witness  a 
sound  objection;  that  the  conduct  of  the 
plaintiffs'  solicitor,  in  obtaining  the  affidavit, 
was  certainly  improper^  and  might  have  had 
the  effect  of  entangling  the  witness,  and 
preventing  her  speaking  the  truth;  that,  as 
all  the  feSte  ought  to  be  brought  before  the 
Court,  in  granting  the  motion,  he  should 
^ve  leave  to  the  defendants  to  examine 
witnesses,  and  also  to  eross-^xamine  the 
plaintiffs'  witnesses. 


V.} 


FOLLETT  V,  TYRER. 


New  Seubs,  XIIL^Chanc. 


v.c 

June 

Baron  and  Feme — Trust — Tenant  by  the 
Curtesy, 

Freehold  property  was  conveyed  by  tft- 
denture  of  settlement  to  trustees,  in  trust  for 
the  separate  use  of  the  wife  for  life,  with 
remainder  to  such  persons  as  she  should 
appoint,  and,  in  default  of  appointment,  to 
her  right  heirs  for  ever.  The  trustees  had 
power  to  sell,  and  hold  the  proceeds  upon  tht 
like  trusts*  The  wife  died  without  exercis* 
ing  the  power,  leaving  her  husband  and  only 
son  surviving  her.  The  trustees  sold  the 
property  after  the  wife*s  death : — Held,  that 
the  husband  was  entitled  to  the  purchase* 
money  for  Ufe  by  the  curtesy. 

The  question  in  this  case  was,  whether 
William  Hughes  was  entitied  as  tenant  by  the 
eurtesy,  to  an  estate  which  was  settied,  upon 
his  marriage  with  Elizabeth  Antrobus,  in  the 
following  manner : — By  the  settiement,  cer* 
tain  lands  were  conveyed  to  trustees,  to  the 
use  of  Elizabeth  Hughes,  her  heirs  and 
assigns,  until  the  marriage  should  take 
place,  and  firom  and  after  the  solemnization 
thereof,  upon  trust,  to  pay  the  rents,  issues, 
and  profits  thereof  unto  the  said  Elizabeth 
Hughes,  for  life,  for  her  separate  use,  with 
remainder  to  the  use  of  such  person  or 
persons,  for  such  estate  or  estates,  upon 
such  trusts,  and  in  such  parts,  shares,  and 
proportions,  as  the  said  Elizabeth  Hughes, 
with  or  without  the  consent  of  her  then 
intended,  or  any  future  husband,  notwith- 
standing coverture,  should  by  any  deed  or 
instrument,  in  writing,  or  by  her  last  will 
and  testament,  or  any  codicil  thereto,  to  be 
by  her  duly  signed  and  published,  direct, 
limit,  or  appoint,  give,  or  devise  the  same ; 
and  in  default  of,  and  until  any  such  direc- 
tion, limitation,  or  appointment,  gift  or 
devise,  then  upon  trust,  to  convey  and  assure 
the  same  unto  the  right  heirs  of  the  said 
Eliz.  Hughes  for  ever.  The  said  indenture 
also  contained  a  power  for  the  trustees  to 
sell  and  dispose  of  the  said  property,  and 
invest  the  proceeds  in  other  property  to  be 
held  upon  the  aforesaid  trusts.  Elizabeth 
Hughes  died  without  having  exercised  her 
power  of  appointment,  leaving  her  husband 
and  one  son  surviving.  After  her  death  the 
SL 
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trustees  sold  the  property,  and  the  son  died 
after  such  sale.  The  hushand  then  claimed 
to  have  a  life  interest  in  the  proceeds  of  the 
sale  as  tenant  hy  the  curtesy. 

Mr.  Rolt  appeared  for  William  Hughes, 
and  contended  that  the  husband  was  en- 
titled to  be  tenant  by  the  curtesy,  and  that 
such  right  was  established  by  the  case  of 
Morgan  v.  Morgan (\). 

Mr.  Prior,  for  the  heir  of  the  son,  con- 
tended, that,  from  the  form  of  the  settlement, 
the  husband  was  excluded  from  any  right  to 
the  estate  by  curtesy.  The  husband  was 
never  in  possession  during  the  life  of  his 
wife ;  but  the  estate  was  expressly  settled 
upon  the  vdfe. — 

Hearle  v.  Greenbank,  3  Atk.  716. 
Roberts  v.  Dixwell,  1  Ibid.  607. 

The  Vice  Chancellor.— This  is  pre- 
cisely like  the  case  of  Morgan  v.  Morgan ; 
and,  I  think,  that  is  the  true  view  of  the 
case.  The  legal  estate  was  in  the  trustees, 
and  upon  trust,  for  the  separate  use  of  the 
wife,  for  life,  with  remainder  as  she  should 
appoint,  and  in  default  of  appointment  to 
her  right  heirs :  so  she  was  aU  along  seised 
in  fee  in  equity,  subject  to  what  she  might 
appoint,  and  she  did  not  appoint.  It  appears 
to  me,  that,  from  the  beginning,  the  pur- 
chase-money was  affected  by  a  trust,  which 
made  it  bear  the  character  of  freehold  estate, 
and  the  husband  would  be  entitled  by  the 
curtesy,  but,  subject  to  that,  the  estate 
would  descend  to  the  heir  ex  parte  ma- 
temd. 


2.     1 
15.  / 


MEDLEY  V.  HORTON. 


v.c 

July 

Devise — "  Separate  Use** — Restraint  on 
Alienation, 

A  testator  gave  his  residuary  estate  to 
trustees  to  pay  the  annual  proceeds  to  such 
persons  as  his  daughter  should  appoint,  and 
in  default  of  appointment  into  her  proper 
hands  for  her  sole  and  separate  use,  inde- 
pendently of  her  husband,  and  her  receipts 
alone  to  be  sufficient  discharges  to  the  trustees, 
who  were  to  be  at  liberty  to  require  from  his 
daughter  a  separate  receipt  for  each  quar* 
terly  payment,  it  being  the  testator* s  inten- 
(1)  5  Mad.  408. 


tion  that  the  interest  should  not  be  sold^ 
charged,  or  disposed  of: — Held,  that  the 
general  power  of  disposition,  first  given  by 
the  testator,  could  not  be  affected  by  the  sub* 
sequent  restraint  on  alienation,  and  that  the 
daughter  had  full  power  to  charge  her  sepa- 
rate estate. 

The  bill  in  this  case  stated,  that  William 
Horton,  by  his  will,  dated  the  11th  of  July 
1833,  after  giving  various  legacies,  and 
directing  his  debts  and  funeral  expenses  to 
be  paid,  gave,  devised,  and  bequeathed  all 
the  rest,  residue,  and  remainder  of  his  real 
estate,  as  well  copyhold  as  freehold,  and  all 
his  leasehold  estates,  money,  and  securities 
for  money,  stock  in  the  public  funds,  goods, 
chattels,  and  personal  estate  of  every  kind 
unto  his  son  Henry  George  Horton,  and 
his  grandson  John  Henry  Rolle,  their  heirsy 
executors,  administrators,  and  assigns,  upon 
trust,  to  sell  and  convert  the  same  into 
money,  and  invest  the  proceeds  in  govern- 
ment or  real  securities,  and  pay  and  apply 
the  interest,  dividends,  and  annual  produce 
of  one  equal  fifth  part  thereof  during  tne 
life  of  his  daughter  Sarah  Duckham,  unto 
such  person  or  persons  as  she,  the  said 
S.  Duckham,  should,  from  time  to  time 
during  her  life,  whether  covert  or  sole, 
under  her  hand,  authorize  and  appoint  to 
receive  the  same,  and  in  de&ult  of  appoint- 
ment, into  the  proper  hands  of  the  said 
S.  Duckham,  for  her  sole  and  separate  use 
and  benefit,  independently  of  her  then 
present  or  any  friture  husband  she  might 
marry,  and  so  as  to  be  wholly  free  and 
exempt  from  the  debts,  controul,  and  en- 
gagements of  any  such  husband,  and  the 
receipt  or  receipts  of  his  said  daughters. 
Duckham,  or  of  the  person  or  persons  whom 
she  might  authorize  to  receive  the  same 
annual  proceeds  or  any  part  thereof,  to  be 
alone  an  effectual  discharge  to  his  said  trus- 
tees for  the  payment  thereof,  and  his  said 
trustees  shotdd  always  be  at  liberty  to  re- 
quire from  his  said  daughter  a  separate 
authority  or  receipt  from  time  to  time  for 
each  quarterly  payment,  it  being  the  inten- 
tion of  the  testator  that  the  said  annual 
interest  and  proceeds  should  not  be  sold, 
charged,  or  otherwise  disposed  of;  and  from 
and  after  the  decease  of  his  said  daughter, 
upon  trust,  out  of  the  said  interest,  divi- 


Digitized  by 


Google 


TRINITY  TERM,  1844. 


443 


dends,  and  annual  produce,  to  pay  the  annual 
sum  of  1002.,  by  equal  quarterly  payments 
to  her  husband,  Joseph  Duckham,  if  he 
should  survive  her,  during  the  remainder  of 
his  life ;  and  after  the  decease  of  the  said  S. 
Duckham,  the  said  one- fifth  part  or  share  of 
his  said  residuary  trust  estate  should  remain 
and  be  in  trust  for  all  and  every  the  child 
and  children  of  the  said  S.  Duckham,  in 
equal  shares  and  proportions,  when  and  as 
they  should  attain  the  age  of  twenty-one 
years,  with  benefit  of  survivorship,  in  case 
any  of  them  should  die  under  that  age,  such 
benefit  of  survivorship  to  extend  to  accru- 
ing shares. 

The  testator  died  in  September  1833, 
and  the  executors  set  apart  one-fifth  part  of 
the  testator's  property  for  the  purposes 
before  mentioned. 

The  said  Sarah  Duckham  had,  at  the 
decease  of  the  testator,  four  children  — 
W.  J.  Duckham,  J.  P.  Duckham,  H.  A. 
Duckham,  and  U.  S.  Duckham.  The  last 
child,  H.  S.  Duckham,  died  an  infant;  the 
other  three  attained  the  age  of  twenty-one 
years.  The  bill  then  stated,  that  by  an 
indenture  of  mortgage  dated  the  24th  of 
March  1840,  the  said  W.  J.  Duckham,  in 
consideration  of  2,500/.  paid  to  him  by  the 
plaintiff,  assigned  over  to  the  plaintiff  his 
share  of  the  said  property  bequeathed  to 
him  by  the  testator,  to  secure  the  repayment 
of  the  said  sum.  And  in  the  said  indenture 
was  contained  a  covenant  by  the  said  Joseph 
Duckham  and  Sarah  Duckham,  that  if  at 
any  time  the  interest  upon  the  said  sum  of 
2,5002.  should  be  in  arrear,  they  would 
pay  to  the  plaintiff  such  arrears  of  in- 
terest in  manner  therein  provided.  And 
the  said  J.  Duckham,  for  the  considerations 
therein  mentioned,  did  assign,  transfer,  and 
set  over  unto  the  plaintiff,  his  executors, 
administrators,  and  assigns,  his  said  annual 
sum  of  1002.,  to  which,  under  the  will  of  the 
testator,  he  was  entitled,  during  his  life,  in 
remainder,  to  take  effect  after  the  decease  of 
the  said  Sarah  Duckham  in  case  he  should 
happen  to  survive  her.  And  further,  the  said 
S.  Duckham  "  pursuant  to  and  by  force  and 
by  virtue,  and  in  exercise  and  execution 
of  the  power  or  authority  to  her  for  that 
purpose  given  in  and  by  the  said  will  of  the 
testator  W.  Horton,  and  of  every  or  any 
other  power  or  authority  whatsoever  in  any- 
wise enabling  her  in  that  behalf,  did  thereby 


direct  and  appoint  unto  the  plaintiff,  his 
executors,  administrators,  and  assigns,  all 
that  and  those  the  interest,  dividends,  and 
annual  produce,  which,  during  her  life  should 
arise  and  grow  due  or  become  payable  in 
respect  of  the  trust  monies,  stocks,  funds, 
and  securities  which  then  were,  or  thereafter 
would  become  subject  to  the  trusts  which  in 
and  by  the  said  will  were  declared  and  con- 
tained in  favour  of  her,  the  said  S.  Duckham, 
and  her  children,  and  every  part  thereof,  to 
hold  the  same  unto  the  said  plaintiff,  his  exe- 
cutors, administrators,  and  assignsabsolutely, 
but  nevertheless  upon  trust  for  securing  to 
him  and  them  the  interest  which,  during  the 
life  of  the  said  S.  Duckham,  should  grow 
due  and  payable  for  or  in  respect  of  the  said 
sum  of  2,500/.  thereby  secured  as  aforesaid, 
and,  subject  thereto,  in  trust  for  the  said  S. 
Duckham,  for  her  sole  and  separate  use  and 
benefit,  in  the  same  manner  and  with  the 
like  powers  of  appointment,  and  giving  re- 
ceipts as  in  and  by  the  said  will  was  declared 
and  contained.  The  bill  then  stated,  that 
on  the  23rd  of  January  1841,  the  said  W. 
J.  Duckham  was  declared  a  bankrupt,  and 
that  on  the  11th  of  February  1841  the  said 
Joseph  Duckham  was  also  declared  a  bank- 
rupt ;  that  no  part  of  the  sum  of  2,500/.,  or 
the  interest  thereof  which  had  accrued  due 
since  the  24th  of  September  1840,  had  been 
paid  to  the  plaintiff.  The  bill  prayed  that 
the  defendants,  including  the  said  W.  J. 
Duckham  and  his  assignees,  Joseph  Duck- 
ham and  his  assignees,  and  the  said  Sarah 
Duckham,  might  be  ordered  to  pay  the  prin- 
cipal sum  of  2,500/.  secured  to  the  plaintiff 
by  the  said  indenture  of  mortgage,  and  the 
interest  thereof,  and  in  default  of  such  pay- 
ment the  bill  prayed  foreclosure  of  the  equity 
of  redemption. 

The  question  now  raised  was,  whether 
Sarah  Duckham  had  power  under  the  will 
of  the  testator,  W.  Horton,  effectuaUyto 
charge  her  separate,  estate. 

Mr,  Walker  and  Mr.  Blower,  for  the 
plaintiff,  contended,  that  there  was  nothing 
in  the  will  of  W.  Horton  to  restrain  his 
daughter  S.  Duckham  from  effectually 
charging  her  life  estate.  There  was  a  distinct 
power  of  appointment  given  her  without 
any  restriction,  and  then  came,  in  default  of 
appointment,  a  gift  to  her  separate  use,  with 
aiestraint  against  anticipation ;  but  -still  that 
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would  not  affect  the  previous  power  of  ap- 
pointment, which  was  properly  executed  by 
her  in  the  mortgage  deed,  and  her  life  estate 
was  charged  with  payment  of  the  interest 
which  might  become  due  upon  the  2,5002. 
advanced.     Cases  cited — 

Barrymore  v.  Ellis,  8  Sim.  1. 

Brown  v.  Bamfordy  11  Ibid.  127;  s.  c. 

11  Law  J.  Rep.  (n.s.)  Chanc.  385. 
Moore  v.  Moore,  ante,  124. 
Baggett  v.  Meux,  ante,  228. 
Jcton  V.  White,  1  Sim.  &  Stu.  429. 
Gammon  v.  Stone,  1  Ves.  sen.  339. 
Copis  V.  Middleton,  Turn.  &  Russ.  224; 

s.  c.  2  Law  J.  Rep.  Chanc  82. 
Tott/mtn  V.  Steere,  3  Mer.  210. 
Parry  v.  Wright,  1  Sim.  &  Stu.  369; 
8.  c.  1  Law  J.  Rep.  Chanc.  161  ;  5 
Russ.  142 ;  6  Law  J.  Rep.  Chanc.  174. 
Mr.  Cooper  and  Mr.  Hubback,  for  the 
defendant  S.  Duckham,  contended,  that  she 
had  no  power  to  dispose  of  her  life  estate ; 
that  the  proviso  against  anticipation  extended 
to  the  power  of  appointment,  as  well  as  to  the 
subsequent  limitation  in  de&ult  of  appoint- 
ment. 

Roper  on  Husband  and  Wife,  vol.  2. 

p.  402. 
Barton  v.  Briscoe,  Jac.  60d< 
Mr.    Wakefield,  Mr.    Heathfield,  Mr. 
Anderdon,   Mr.  Hallett,   Mr,  Craig,  and 
Mr.  Bates,  appeared  for  the  other  defen- 
dants. 

The  Vice  Chancellor  (without  hearing  a 
reply). — ^As  to  the  cases  of  Brown  v.  Bamford 
and  Barrymore  v.  Ellis,  they  must  take  their 
chance ;  but  this  is  a  case  quite  different 
from  them,  and  it  does  not  appear  to  me 
that  there  are  here  any  such  words  of  re- 
straint as  would  prevent  a  married  woman 
from  appointing  by  way  of  anticipation. 
The  testator  first  gives  the  interest  of  one- 
fifth  part  of  his  residuary  estate  to  his 
trustees,  to  pay  and  apply  the  annual  divi- 
dends and  produce  thereof,  during  the  life 
of  his  daughter,  Sarah  Duckham,  unto  such 
person  or  persons  as  she  shall  from  time  to 
time,  whether  sole  or  covert,  under  her  hand, 
authorize  and  appoint  to  receive  the  same : 
that  is  one  part ;  it  is  a  general  power ;  **  and 
in  default  of  such  appointment  by  my  said 
daughter,  then  into  her  proper  hands,  for 
her  sole  and  separate  use  and  benefit,  in- 
dependently of  her  present  or  any  future 


husband  she  may  marry,  and  so  as  to  be 
wholly  exempt  from  the  debts,  controul  and 
engagements  of  any  such  husband,  and  the 
receipt  or  receipts  of  my  said  daughter  Sarah 
Duckham,  or  of  the  person  or  persons  whom 
she  may  authorize  to  receive  the  same  an- 
nual proceeds,  or  any  part  thereof,  shall  alone 
be  an  effectual  discharge  to  my  said  trustees 
from  the  payment  thereof:"  and  then  these 
words  are  added— "and  my  said  trustees 
shall  always  be  at  liberty  to  require  from  my 
said  daughter  a  separate  authority  or  re- 
ceipt from  time  to  time  for  each  quarterly 
payment,  it  being  my  intention  that  the  said 
annual  interest  and  proceeds  shall  not  be 
sold,  charged,  or  otherwise  disposed  of."  So 
far  as  the  trustees  may  interfere,  it  is  a  dif- 
ferent matter.  But  the  point  before  me  is 
independent  of  any  interference  of  the  trus- 
tees; and  it  seems  to  me  that  there  is  a 
general  power  of  appointment  given,  and 
subject  to  that,  the  trust-money  is  to  be 
paid  to  her  separate  use,  in  general  terms ; 
and  there  is  no  restraint  on  the  receipt — ^no 
direction  that  it  shall  be  for  any  portion  of 
the  dividends, — that  is,  it  is  not  confined  to 
dividends  before  any  certain  time,  or  after 
any  certain  time.  And  it  appears  to  me 
that  the  general  words  at  the  end,  "  it  being 
my  intention  that  the  annual  interest  and 
proceeds  shall  not  be  sold,  charged,  or  other- 
wise disposed  of,"  must  go  for  notlung,  if,  in 
fact,  there  has  been  a  general  power  given 
to  dispose  of  the  property.  According  to 
the  well  known  rule  of  law,  you  cannot  give 
this  lady  a  power  of  disposing  of  a  fiand, 
and  afterwards  say  she  shall  not  dispose  of 
it ;  therefore  it  is  quite  consistent  with  what 
was  decided  in  Acton  v.  White,  and  the 
general  understanding  in  the  profession,  in- 
dependently of  Brown  v.  Bantford  and  Bar- 
rymore V.  EUis.  In  this  case  the  assign- 
ment of  the  lady  is  a  perfectly  good  assign- 
ment. 


} 


CHAPMAN  V.  FOWLER. 


WiGRAM,  V.C. 

June  11. 

Vendor  and  Purchaser — Sale — Opening 
the  Biddings — Costs. 

A  party,  who  had  opened  the  biddings  for 
the  benefit  of  the  family,  and  with  no  inten^ 
tion  of  purchasing  for  himself,  and  had 
thereby  obtained  a  considerable  advance  in 
price  from  a  stranger,  was  allowed  his  costs* 
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Under  a  decree  in  a  suit  for  the  ad- 
ministration of  the  testator's  estate,  cer- 
tain copyhold  estates,  the  property  of  the 
testator,  were  put  up  for  sale  by  auction ; 
and  by  the  Master's  report,  in  the  cause, 
dated  the  24th  of  June  1843,  Richard  Pugh 
was  allowed  to  be  the  purchaser  at  the  price 
of  280^  On  the  13th  of  July  1843,  Michael 
Fowler,  the  father  of  the  residual^  legatees, 
some  of  whom  were  in£uit8,  obtained  an 
order  to  open  the  biddings  upon  the  usual 
terms  of  paying  the  costs  of  the  original 
purchaser,  and  making  a  deposit  of  702. 
Upon  the  re-sale,  one  Breidenbach  was  de- 
clared the  purchaser  at  the  price  of  4102. 
A  petition  was  now  presented  by  M.  Fowler, 
praying  that  the  deposit  of  702.  might  be 
repaid  to  him,  and  that  he  might  be  allowed 
his  costs  of  the  order  of  re-sale,  and  of 
X>aying  in  the  deposit,  on  the  ground  that 
the  opening  of  die  biddings  by  him  had 
been  beneficial  to  the  estate.  The  affidavit 
of  the  petitioner,  in  support  of  the  petition, 
stated,  that  he  was  the  father  of  the  several 
parties  who  were  interested  in  the  residue 
of  the  testator's  estate ;  that,  believing  the 
property  to  have  been  sold  considerably 
under  its  real  value,  and  being  desirous  that 
the  testator's  estate  should  not  suffer  so 
great  a  loss,  he  offered  for  the  estates  in 
question  the  sum  of  3502.,  and  thereupon 
obtained  the  order  of  the  Court  for  opening 
the  biddings ;  that  he  did  so  with  a  view  of 
benefiting  the  estate  of  the  testator,  and 
not  with  the  desire  or  intention  of  becoming 
the  purchaser  thereof,  or  of  acquiring  the 
property  therein. 

Mr,  WiUcocky  in  support  of  the  petition, 
submitted,  that  the  petitioner,  under  the 
circumstance  deposed  to  in  his  affidavit, 
ought  to  be  allowed  the  costs  which  were 
prayed  for  by  the  petition ;  that  the  autho- 
rities had  recognized  a  distinction  between 
the  case  where  the  biddings  were  opened  by 
a  party  for  the  purpose  of  himself  becoming 
a  purchaser,  and  the  case  where  they  were 
opened  for  the  sole  purpose  of  benefiting 
the  estate;  that  where  the  biddings  were 
opened  by  a  party  on  his  own  account,  he 
was  not  allowed  his  costs,  on  the  ground 
that  they  were  in  the  nature  of  a  premium 
paid  by  him  for  the  opportunity  of  bidding. 

Righy  v.  M'Namara,  6  Ves.  466. 

The  Earl  of  Macclesfield  v.  Blakej  8 
Ves.  214. 


But  that  the  Lord  Chancellor,  in  the  last 
case,  observed,  that  *'  if  a  relation  came 
forward  for  the  benefit  of  the  &mily,  and 
the  lot  was  knocked  down  by  mistake,  that 
might  be  a  ground  for  giving  the  costs."  In 
Owen  V.  Foulk${\),  Lord  Eldon  said,  he 
thought  the  distinction  reasonable,  that 
where  the  party  opens  the  biddings  not  for 
his  own  benefit  but  for  the  benefit  of  all 
parties  concerned,  he  should  have  his  costs, 
and  made  the  order  for  payment  of  the 
costs  upon  the  special  circumstances.  In 
West  V.  Vincent  (2),  Sir  William  Grant 
made  the  same  order,  on  the  ground  that 
the  party  had  stepped  forward  at  the  in- 
stance of  the  family,  who  were  entitled  to 
the  proceeds ;  the  first  sale  having  been  at 
a  great  undervalue. 

Mr,  Teed,  for  the  executors;  and 
Mr,  Paton,  for  the  defendants,  the  resi- 
duary legatees,  did  not  oppose  the  prayer  of 
the  petition. 

The  Vice  Chancellor  made  the  order. 


AM,V.C.  ■) 

^,  20^26;  V 
y  6,  23.     ) 


PHILIPS  V.  PHILIPS. 


WlORAM, 

Jan.  19, 
May< 

Will,  Construction  of- — Legacy — Debtor 
and  Creditor — Partner, 

The  testator  gave  the  residue  of  his  estate 
to  trustees,  upon  trust,  to  convert,  ^c,  and 
divide  the  proceeds  amongst  the  several  per-^ 
sons  who  were  his  creditors  at  the  time  he 
executed  a  conveyance  for  their  benefit,  their 
executors,  and  administrators,  such  payment 
and  provision  to  be  made  to  such  persons 
respectively,  their  respective  executors  and 
administrators,  rateably,  and  in  proportion  to 
the  amount  of  their  original  debts;  provided 
that  if  any  person  or  persons  claiming  under 
such  trust  should  not  give  notice  of  such 
claim  to  the  trustees  within  two  years  after 
the  testator's  death,  the  shares  of  such  person 
or  persons  should  go  to  the  testator's  resi- 
duary legatees : — Held,  that  the  residue 
must  be  divided  into  as  many  shares  as  there 
were  debts,  each  share  being  in  proportion 
to  the  amount  of  the  debt ;  that  the  trust  must 

(1)  9  Ves.  849. 

(2)  12  Ibid.  6. 
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be  construed  as  proceeding  upon  a  mixed 
principle  of  bounty  and  obligation^  and  that, 
therefore,  the  shares,  attributable  to  the  debts 
of  creditors  who  died  before  the  testator,  did 
not  lapse ;  that  the  amount  of  residue,  whe^ 
ther  more  or  less  than  the  debts,  did  not 
affect  the  construction;  that  the  share  of  re- 
sidue attributable  to  a  debt,  in  respect  of 
which  no  claim  had  been  made,  would  go  to 
the  residuary  legatees ;  thai  in  the  case  of  a 
joint  debt,  it  was  sufficient  to  have  the  sur^ 
viving  partners  before  the  Court;  and  that  it 
was  not  necessary  in  this  suit  to  inquire  into 
claims  existing  between  the  surviving  and 
the  representatives  of  the  deceased  partners ; 
that  a  claim  made  by  the  representatives  of 
a  deceased  partner  beneficiaUy  interested  in 
the  debt,  though  not  the  last  surviving  part' 
ner,  was  a  sufficient  claim* 

Nathaniel  Philips,  by  his  will,  dated  in 
March  1828,  gave  the  residue  of  his  estate 
as  follows : — '*  I  give  and  bequeath  all  my 
personal  estate  whatsoever,  not  hereinbefore 
specifically  disposed  of,  to  John  B.  Philips, 
Nathaniel  Philips,  Robert  Philips,  and  Mark 
Philips,  their  heirs  and  assigns,  upon  trust, 
with  all  convenient  speed  after  my  decease, 
to  convert  the  same  into  money,  or  such 
part  thereof  as  shall  not  consist  of  money  ; 
and  I  direct  that  the  said  J.  B.  Philips,  N. 
Philips,  R.  Philips,  and  M.  Philips,  their 
executors  and  administrators,  shall  stand 
possessed  and  interested  of  and  in  the 
monies  which  shall  arise  from  my  said  resi- 
duary personal  estate,  upon  trust,  to  pay 
and  divide  the  ultimate  residue  or  surplus 
of  the  said  trust  monies,  unto  and  amongst 
the  several  persons  who  were  my  creditors 
at  the  time  I  made  and  executed  a  convey- 
ance of  my  estate  and  effects,  for  their 
general  benefit,  in  or  about  the  month  of 
October  1802,  their  respective  executors 
and  administrators,  such  payment  and  pro- 
vision to  be  made  to  and  amongst  such  per- 
sons respectively,  their  respective  executors 
or  administrators,  rateably ,  and  in  proportion 
to  the  quantum  or  amount  of  the  original 
debt  or  debts,  which  was  or  were  at  the 
time  I  made  and  executed  such  conveyance 
and  assignment  as  aforesaid,  due  and  owing 
from  me  to  such  person  or  persons  respec- 
tively, exciting  out  of  such  calculation, 
payment,  and  division,  the  debt  due  to  my 
late  brother,  William  Philips,  or  his  admi- 


nistrators ;  provided  nevertheless,  and  I  do 
hereby  direct,  that  if  any  person  or  persons 
claiming  to  be  entitled  to  any  share  or  shares 
of  the  said  residuary  trust  monies,  under 
and  by  virtue  of  this  my  will,  shall  not  cause 
notice  in  writing  of  such  claim  to  be  given 
to  the  trustee  or  trustees  for  the  time  being 
of  this  my  will,  or  to  some  or  one  of  such 
trustees,  within  two  years  next  after  my 
decease,  then  and  in  such  case  my  will  is, 
that  such  last-mentioned  share  or  shares  of 
the  said  residuary  trust  monies  shall  go  and 
be  in  trust  for  the  said  J.  B.  Philips,  N. 
Philips,  R.  Philips,  and  M.  Philips,  in  equal 
shares  and  proportions,  their  respective  exe- 
cutors, administrators,  and  assigns ;"  and 
the  testator  appointed  the  said  trustees 
executors  of  his  will.  The  testator  died  in 
October  1836,  in  America,  and  his  will  was 
proved  by  R.  Philips  and  M.  Philips,  two 
of  the  executors ;  and  the  bill  was  filed  by 
them  against  J.  B.  Philips  and  N.  Philips, 
for  the  administration  of  the  estate,  under 
the  directions  of  the  Court.  At  the  hearing, 
in  May  1838,  certain  inquiries  were  directed, 
and  by  the  Master's  report,  made  in  July 
1841,  it  appeared  that  no  persons  had  come 
in  as  general  creditors  of  the  testator,  and  it 
also  appeared  that  by  a  deed,  dated  the 
31st  of  January  1801,  and  made  between 
the  testator  of  the  first  part,  and  G.  W. 
Thelluson,  C.  Marriott,  G.  Philips,  W.  Cra- 
mond,  James  Philips,  and  J.  Hanson  of  the 
other  part,  reciting  that  the  testator  then 
was  justly  indebted  to  sundry  creditors  in 
divers  sums  of  money,  which  he  could  not 
fully  pay,  and  that  being  willing  to  pay  the 
same,  as  £eu:  as  his  stock  and  effects  would 
extend,  he  proposed  and  agreed  to  make  an 
absolute  assignment  of  the  same  unto  and 
amongst  his  said  creditors,  as  thereinafter 
mentioned ;  and  the  testator,  to  the  end 
aforesaid,  thereby  granted,  assigned,  and 
transferred  unto  the  said  parties  thereto  of 
the  second  part,  all  the  goods,  stock  in  trade, 
debts,  and  effects,  belonging  or  owing  to 
him,  the  said  testator,  upon  trust,  to  sell  and 
dispose  of  the  same,  and  to  retain,  pay, 
apply,  and  dispose,  as  well  of  the  monies 
arising  from  such  sale  or  sales,  as  also 
of  the  said  thereby  assigned  debts,  when 
and  as  the  same  should  be  by  them  got 
in  and  received,  to  and  amongst  all  the 
creditors  of  the  said  testator,  in  proportion 
to  their  respective  debts,  as  far  as  the  same 
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Irould  extend,  deducting,  in  the  first  place, 
the  necessary  expenses  attending  the  exe- 
cution of  the  trust.     By  the  decree  on  fur- 
ther directions,  the  Court  declared  this  deed 
to  be  that  referred  to  in  the  will  as  of  Octo- 
ber 1802,  and  directed  various  inquiries; 
and  on  a  further  hearing  in  December  1842, 
certain  other  inquiries  were  directed.     The 
debts  owing  by  the  testator  at  the  time  of 
the  execution  of  this  deed,  and  in  respect  of 
which  notices  had  been  given,  and  which 
were  found  due  by  the  Master,  were  six 
in  number.     First,  11,893^.  I6s.  Sd.,  due 
at  the  date  of  the  above  deed,  to  Philips, 
Cramond,  &  Co.,  and  claimed  by  Sir  G. 
Philips  and  R.  Philips  the  elder,  as  surviving 
partners  of  Thomas  Philips  &  Co.    Second, 
1,076^.  U.  4d.,  due,  &c.  to  Thomas  Philips 
&  Co.,  and  claimed  by  the  said  Sir  G.  Philips 
and  R.  Philips  the  elder  as  aforesaid.  Third, 
284{.15«.6il.,due,&c.  to  Berckemeyer  &  Co., 
and  claimed  by  C.  Berckemeyer,  widow  of 
B.  P.  Berckemeyer,  deceased.  Berckemeyer 
&  Co.  was  a  nominal  partnership  consisting 
of  a  single  individual,  B.  P.  Berckemeyer, 
who    dieid    before  the   testator.      Fourth, 
26,517^.  19«.  5i.,  due,  &c.  to  Thelluson, 
Brothers,  &  Co.,  and  claimed  by  H.  and 
G.  Hibbert.     All  the  members  of  the  firm 
of  Thelluson  &  Co.  died  before  the  testator, 
and  H.  and  G.  Hibbert,  who  made  the  claim, 
were  the  representatives  of  a  deceased  part- 
ner, but  not  of  the  last  surviving  partner. 
Fifth,  2,839^.  17«.  9d.,  due  &c.,to  Samuel 
Philips&Co.,  and  claimed  by  the  plaintiffs  and 
defendants,  as  executors  of  Samuel  Philips, 
deceased.  Sixth,  3,311/.,  due,  &c.  to  Charles 
Wood  &  Co.,  and  claimed  by  the  surviving 
partners  of  that  firm.    There  was  a  seventh 
debt,  amounting  to  1,334/.,  due,   &c.  to 
Peter  Neirac,  of  which  no  notice  was  given, 
or  claim  made,  under  the  will.    It  appeared 
that  some  dividends  had  been  paid  upon  all 
these  debts,  under  the  deed  of  1801,  but  to 
what  amount  was  uncertain.     The  residue 
was  found  to  amount  to  about  13,000/. 
The  cause  now  came  on  again  for  further 
directions. 

Mr,  Roupell  and  Mr,  Rolt,  for  theplain- 
tifis. 

Mr.  Ramilly  and  Mr,  Busk^  for  the  de- 
fendants. 

Mr.  J,  Russell,  Mr.  Koe,  Mr,  James 
Parker,  Mr,  fTood,  and  Mr.  Mylne,  for  the 
different  classes  of  creditors. 


For  the  plaintiffs  and  defendants  it  was 
argued,  that  the  trust  created  by  the  will 
was  a  matter  of  pure  bounty ;  that  the 
existence  of  the  debts  was  simply  the  reason 
of  the  gift ;  that  the  word  "  creditors"  was 
merely  a  description  of  the  persons  who 
were  to  take;  and  that  consequently  the 
legacies  must  lapse  by  the  death  of  the 
legatees  in  the  lifetime  of  the  testator. 

For  the  creditors  it  was  contended,  that  the 
trust  was  to  be  regarded  as  a  recognition  of 
the  debts  named  in  the  deed  of  1801,  and 
as  a  provision  for  their  discharge  ^o  tanto  ; 
and  that  at  any  rate  the  gift  to  the  creditors, 
**  their  executors  and  administrators,"  ope- 
rated as  a  substitution  of  their  personal 
representatives,  so  as  to  prevent  a  lapse. 

The  following  cases  were  cited — 

Coppin  V.  Coppin,  2  P.  Wms.  291. 
Williamson  v.  Naylor,  3  You.  &  Coll. 

208,  as  to  the  nature  of  the  trust. 
Gittings  v.  M'Dermott,  2  Myl.  &  K. 
69;    s.  c.   2   Law  J.   Rep.   (n.s.) 
Chanc.  212. 
Tidwell  V.  Ariel,  3  Mad.  403. 
Cotton  Y.  Cotton,  2  Beav.  67  ;    s.  c.  8 

Law  J.  Rep.  (n.s.)  Chanc.  349. 
Knight  w.  Gould,  2  Myl.  &  K.  295. 
Evans  Y.  Charles,  1  Anstr.  128.  • 

Sibley  v.  Cook,  8  Atk.  572. 
Sibthorp  v.  Moxom,  Ibid.  580,  on  the 
point  of  substitution. 
It  was  also  urged,  on  the  part  of  the  cre- 
ditors who  had  proved,  that  the  cause  was 
ripe  for  distribution  of  the  fund,  to  the  ex- 
clusion of  those  creditors  who  had  not 
claimed. 

ToUner  v.  Marriott,  4  Sim.  19 ;  s.  c.  9 

Law  J.  Rep.  Chanc.  14. 
Hawkes  v.  Baldwin,  9  Sim.  355  ;  s.  c. 

7  Law  J.  Rep.  (n.b.)  Chanc.  297. 
Chauncy  v.  Gray  don,  2  Atk.  616. 
Burgess  v.  Robinson,  3  Mer.  7. 

WiGKAM,  V.C. — The  only  doubt  I  have . 
is  upon  one  point.  I  assume,  for  the  pre- 
sent, that  all  who  were  creditors  at  the  time 
of  the  execution  of  the  deed  of  1801  are 
ascertained ;  that  Neirac  was  one  of  those 
creditors,  and  cannot  now  be  found;  and 
that  his  claim,  therefore,  must  be  excluded. 
The  property  must  be  divided  iijto  as  many 
portions  as  there  are  debts  owing;  and 
Neirac*s  share  will  go  to  the  residuary  lega- 
tees, for  I  see  no  ground  for  any  further 
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inquiry  as  to  his  share.  The  language  of 
the  testator  is  certainly  not  very  accurate 
where  he  says,  that  the  ultimate  residue  is 
to  be  divided  among  the  several  persons 
who  were  his  creditors  in  1801,  their  re- 
spective executors  and  administrators.  You 
cannot  have,  strictly  speaking,  the  respec- 
tive executors  and  administrators  of  several 
persons,  who  were  joint  creditors ;  but  it  is 
clear  that  in  that  deed  he  has  provided  for 
the  payment  of  each  debt,  in  this  sense,  to 
the  person  or  persons  to  whom  the  same 
was  due,  and  to  be  divided  according  to  the 
quantum  of  the  debts  due  and  owing  to  such 
person  or  persons ;  clearly  shewing  that  he 
intended  it  of  a  debt  owing  to  a  single  per- 
son or  to  a  partnership  as  the  case  might  be : 
this  appears  to  me  to  be  quite  decisive  as  to 
the  claims  of  firms,  of  wj^ich  any  of  the 
members  are  now  living.  This  renders  it 
quite  unnecessary  to  inquire  what  is  the 
state  of  the  accounts  between  the  surviving 
members  of  a  firm  and  the  executors  of 
deceased  members.  The  testator  was  debtor 
to  a  partnership ;  he  has  given  that  partner- 
ship a  sum  of  money ;  that  is,  he  has  given 
it  to  the  individuals  composing  that  firm 
jointly ;  if  some  of  the  members  are  dead, 
the  right  has  survived  to  the  continuing 
4>artner$,  subject  to  an  account  as  between 
them  and  their  deceased  partners;  and, 
according  to  the  practice  of  the  Court,  it  is 
quite  sufficient  to  make  the  persons,  primd 
facie  entitled,  parties  to  the  suit,  without 
bringing  before  the  Court  the  representa- 
tives of  all  the  deceased  partners*  The 
ease  of  partners  retiring  and  being  still 
alive  is  difierent ;  for  that  only  severs  the 
interest  of  the  partners  in  the  partnership 
in  respect  of  futui^  transactions;  as  to 
antecedent  transacdglns  they  remain  part- 
ners as  before.  As  ^o  the  other  parts  of  the 
case  there  is  great  difficulty ;  that  is,  where 
the  creditors,  whether  jdnt  or  sole,  had  all 
died  before  the  testator.  It  is  in  the  highest 
.  degree  improbable  that  the  testator  should 
have  intended  that  the  payment  of  the  debt 
should  depend  on  the  event  of  the  creditor 
siurviving  him  or  not ;  and  the  exclusion  of 
the  debt  due  to  his  late  "  brother  William 
or  his  administrators"  tends  strongly  to 
shew  that  such  was  not  his  intention. 

Jan.  26.  Wigram,  V.C  — The  only 
point  upon  which  I  reserved  my  judgment 
was  on  those  cases  in  which  all  the  persons, 


to  whom  the  debt  was  originally  doe,  had 
died  in  the  testator's  lifetime.     If  this  case 
had  come  before  me  without  any  other 
guide  than  the  decision  in  Coppin  v.  Coppin^ 
I  might  possibly  have  concluded  that  the 
intention  of  the  testator  to  give  a  limited 
interest  only  in  his  estate  to  creditors  whose 
debts    were    barred  by  the    statute,    and 
that  interest  given  in  the  form  of  unascer- 
tained residue,  compelled  me  to  decide  the 
present  question  in  accordance  with  that 
case ;  but  looking  to  the  high  authority  of  the 
case  of  WiUiatMon  v.  NaylWy  and  the  various 
points  of  resemblance  between  it  and  the  pre- 
sent case,  I  could  not  satisfiEustorily  come  to 
a  decision  without  a  carefiil  comparison  of 
the  points  now  in  question  with  those  that 
occurred  in  WiUiamaon  v.  Naylor,    In  both 
cases  the  debts  were  barred  by  the  statute 
at  the  time  of  making  the  will ;  and,  in  both 
cases,  the  will  was  made  before  the  passing 
of  Lord  Tenterden's  Act,  and  consequently 
before  the  question  had  arisen  whether  the 
remedy  only,  or  right  also,  was  gone.     In 
fVUliatMon  v.  Nayhr  a  portion  of  the  re- 
sidue, in  this  case  the  whole  residue  of  the 
estate  is  given  to  certain  specified  creditors, 
without  reference  to  the  amount  of  the  re- 
sidue being  more  or  less  than  the  amount 
of  the  debts.     To  both  cases  the  observa- 
tion, if  well  founded,  would  apply,  that  if 
the  operation  of  the  will  is  to  revive  the 
old  debts  by  removing  the  bar  of  the  sta- 
tute, the  creditors  would  be  enabled  to  claim 
payment  of  their  debts  in  direct  opposition 
to  the  trusts  of  the  will.     In  both  cases  the 
trust  is  to  pay  and  divide  a  specified  fund 
among  such  creditors,  rateably,  in  propor- 
tion to  the  amount  of  their  debts.     In  both 
cases  the  same  question  of  lapse  arose.     In 
both  cases  the  original  debt  is  acknowledged. 
In  WiUiamson  v.  Naylor,  Lord  Lyndhurst 
says — **  The  debts  were  subsisting  debts  at 
the  time  when  the  will  was  made,  and  when 
the  testator  directed  this  portion  of  his  re- 
siduary estate  to  be  divided  among  his  cre- 
ditors, in  proportion  to  the  amount  of  their 
original  debts ;"  and  he  adds,   **  I  cannot 
consider  this  as  mere  voluntary  bounty  on 
the  part  of  the  testator ;  but  I  must  consider 
that  the  testator  meant  this  money  to  be 
applied  in  satis&ction  of  an  obligation  in 
reduction  of  those  debts,  which,  though  they 
could  not  be  enforced  against  him  at  law, 
were  nevertheless  subsisting  debts."     He 
then  observes,  in  Coppin  v.  Coppin,  that  the 
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debts  were  extinguished  by  a  composition 
and  release,  and  that  that  fact  did  not  exist 
in  the  case  before  him,  there  being  no  ob- 
stacle to  their  recovery,  except  the  bar  of 
the  statute,  which  the  testator  had  removed. 
Now,  if  the  observations  as  to  the  debts 
being  still  subsisting  apply  to  this  case,  the 
resemblance  between  the  two  cases  is  so 
close,  that  it  would  be  vain  to  attempt  to 
distinguish  them.  Do  these  observations 
apply  to  the  present  case  ?  Does  the  will, 
properly  construed,  acknowledge  the  exist- 
ence of  the  debts,  in  whole  or  in  part,  at  the 
time  the  will  was  made  ?  The  circumstance 
that  the  gift  is  of  a  residue,  which  might 
exceed  or  &11  short  of  the  amount  of  the 
unpaid  debts,  ought  not,  as  I  think,  to  have 
any  influence  on  the  consideration  of  this 
point.  The  testator  might  have  known  or 
supposed  that  his  residue  was  less  than  the 
amount  of  his  debts ;  or  he  might  have  sup- 
posed that  the  residue  would  have  exceeded 
the  amount  of  the  debts,  and  still  intended 
the  will  to  operate,  considering  the  excess 
as  a  compensation  for  the  loss  of  interest 
and  the  inconvenience  sustained  by  his  cre- 
ditors«  The  testator  acknowledges  the  ex- 
istence of  the  original  debts ;  he  does  not 
suggest,  nor  is  it  suggested  as  a  fact,  that 
the  debts  had  been  extinguished  at  the  date 
of  the  will :  and  in  this  c-ase,  as  in  William^ 
son  V.  NayloTf  the  trust  is  to  pay  and  divide 
an  unascertained  residue  amongst  the  cre- 
ditors, rateably,  in  proportion  to  the  amount 
of  their  original  debts.  This  alone,  in  my 
opinion,  would  have  been  sufRcient ;  but,  to 
remove  all  doubt  upon  the  intention,  he  ex- 
cepts out  of  those  debts  a  debt  owing  to  the 
administrators  of  his  late  brother  William  ; 
a  useless  exception,  unless  a  debt  owing  to 
a  deceased  creditor  were  within  the  direct- 
ing clause — an  exception  shewing  (to  use 
the  words  of  Mr.  Baron  Alderson,  in  Wil' 
liamson  v.  Nay  lor ,)  that  '*  debts  and  not 
persons  were  in  the  contemplation  of  the 
testator."  But  it  is  not  necessary  to  rely 
upon  any  inference  to  be  derived  icom,  this 
exception.  In  coming  to  the  conclusion, 
that  the  representatives  of  creditors  who  died 
before  the  testator  are  entitled  to  claim,  I 
consider  that  I  am  following  the  case  of 
Williamson  v.  Naylor;  that  I  am  givipg 
effect  to  the  trusts  of  the  will ;  that  I  am 
doing  that  which  the  conscience  of  the  tes- 
tator led  him  to  .do,  discharging  jpro  tanto 
New  Series,  XIIL^Chanc. 


bis  obligations  to  his  creditors,  notwith- 
standing the  bar  of  the  statute.  If,  on  the 
face  of  the  will,  and  on  the  authority  of 
Williamson  y.  Nay Un',  I  must  assume  that 
to  have  been  his  intention,  it  is  most  im- 
probable to  suppose  that  the  testator  con- 
templated depriving  those  creditors  who 
might  happen  to  die  between  the  date  of 
his  will  and  his  death  of  the  benefits  so 
given  to  them  by  his  will.  At  the  conclu- 
sion of  the  argument,  it  was  said,  that  since 
the  date  of  the  will  these  debts  in  fact  had 
been  fully  paid.  This  fact  is  not  suggested 
in  the  pleadings,  nor  is  it  regularly  before 
me.  If  any  such  fact  exists,  and  the  parties 
think  it  material,  I  will  stay  the  drawing  up 
of  the  order,  to  give  them  an  opportunity  of 
presenting  a  petition  with  reference  to  it. 

Two  petitions  were  then  presented  by  the 
plaintiffs.  The  one  stated,  that  the  last 
surviving  partner  in  the  house  of  Thelluson 
&  Co.  was  W.  Mitchell,  who  died  in  1834; 
and  that  the  only  notice  of  claim  under  the 
will,  in  respect  of  that  debt,  had  been  given 
by  H.  &  6.  Hibbert,  as  representing  G.  W. 
Thelluson,  a  partner  in  the  said  firm,  who 
died  in  1 8 1 1 .  The  petition  also  stated,  that 
the  second  and  fifth  debt  had  been  paid  in 
full,  and  the  greater  part  of  the  sixth  debt 
also,  before  or  shortly  after  the  year  1809. 
And  it  prayed  that  these  debts  might  be 
transferred  to  the  residuary  legatees  for 
their  own  benefit.  The  other  petition  was 
presented  by  the  plaintiffs  as  executors  of 
some  of  the  creditors  named  in  the  deed ; 
it  set  out  the  shares  of  the  respective  part- 
ners in  the  several  firms  of  Philips,  Cra- 
mond  &  Co.,  Thomas  Philips  &  Co.,  and 
Charles  Wood  &  Co.  and  stated  the  death 
of  Robert  Philips  the  elder,  since  the 
date  of  the  Master's  report ;  and  that  the 
petitioners  were  the  representatives  of 
Robert  Philips  the  elder  and  of  other  de- 
ceased creditors ;  and  it  prayed  that  if  the 
share  of  the  residue  attributed  to  the  debt 
of  Philips,  Cramond  &  Co.  should  be  paid 
to  Sir  G.  Philips,  he  might  be  declared  a 
trustee  for  the  petitioners,  in  respect  of  the 
shares  of  the  deceased  partners  represented 
by  them ;  and,  that  if  the  share  of  the  re- 
sidue attributed  to  the  debt  of  Thomas 
Philips  &  Co.  should  be  paid  to  Sir  G.  Philips, 
he  might  be  declared  such  trustee  for  the 
petitioners  as  aforesaid ;  and,  that  if  the 
3M 
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share  of  the  residue  attributed  to  the  debt 
of  Charles  Wood  &  Co.,  should  be  paid  to 
the  now  surviving  partners,  they  might  be 
declared  trustees  for  the  petitioners  as  to  the 
shares  of  deceased  partners  represented  by 
such  petitioners.  The  petitions  came  on 
to  be  heard  with  the  cause  on  further  direc- 
tions. 

Mr,  Roupell  and  Mr.  Rolt,  for  the  plain- 
tiffs, and— 

Mr,  Rcmilly  and  Mr.  Busk,  for  the  de- 
fendants, contended,  that  the  only  proper 
parties  who  could  have  made  an  effectual 
claim  under  the  will  in  respect  of  the 
debt  of  Thelluson  &  Co.  were  the  repre- 
sentatives of  Mitchell,  the  last  surviving 
partner  of  the  firm.  Secondly,  that  the 
second  and  fifth  debts,  and  part  of  the 
sixth,  being  paid  in  full,  such  creditors  had 
no  interest  in  the  residuary  gift ;  and,  as- 
suming the  testator  intended  bounty,  yet 
where  the  debt  was  satisfied,  the  bounty  did 
not  attach,  the  character  of  unsatisfied  cre- 
ditor being  part  of  the  description  of  the 
person  who  was  to  take. 

Mr.  J,  Russell  and  Mr.  J.  Parker,  for 
the  representatives  of  Thelluson  &  Co., 
contended,  that  a  claim  by  a  party  benefi- 
cially interested  in  the  debt  was  sufficient, 
notwithstanding  the  claimant  might  not  be 
the  legal  hand  to  receive  the  debt. 

Mr.  Koe,  Mr.  Wood,  and  Mr.  Philips, 
for  the  representatives  of  the  creditors  whose 
debts  were  said  to  have  been  paid  in  full, 
contended,  that  if  such  were  the  fact  it  would 
not  exclude  them  firom  participating  in  the 
residue ;  that  the  testator  must  be  presumed 
to  have  been  aware  of  such  fact;  and  to 
have  deliberately  included  them  amongst 
the  objects  of  his  bounty. 

May  23. — Wigram,  V.  C,  was  of  opi- 
nion, that  the  claim,  made  by  one  of  the 
parties  interested  in  the  debt  of  Thelluson 
&  Co.  was  sufficient  to  entitle  the  creditors 
in  respect  of  that  debt  to  the  benefit  of  the 
bequest ;  that  though  primd  facie  the  last 
survivor  of  the  partners  would  have  an  in- 
terest in  the  joint  debt,  yet  it  would  not 
necessarily  be  so ;  and  if  the  representative 
of  another  party  were  excluded  from  making 
a  claim,  the  parties  interested  might  be  ex- 
cluded from  all  benefit  without  any  default 
of  their  own.  His  Honour  was  also  of 
opinion,  that  the  evidence  as  to  the  payment 


of  the  debts  in  full  before  the  date  of  the 
will  was  insufficient ;  and  as  the  case  had 
been  several  times  before  the  Court,  without 
any  such  point  being  raised,  his  Honour 
refrised  to  direct  any  further  inquiries.  His 
Honour  was  of  opinion,  that  the  second 
petition  was  unnecessary,  as  the  sum  attri- 
buted to  each  debt  might,  in  case  of  any 
question  as  to  the  title  to  it,  instead  of  being 
paid,  be  carried  to  the  account  of  the  parties 
to  whom  it  was  found  due;  the  persons 
interested,  or  claiming  so  to  be,  having 
liberty  to  apply  in  the  usual  way. 


.C.       ^ 

tell;    > 
11,  16.3 


POWNET  V.  BLOMBER6. 


v.c 

June 
July 

Usury — Agreement  to  suhsUiute  Stock  for 
Money. 

The  sum  of  2,0001.  was  lent  to  the  defen- 
dant, and  was  secured  by  his  bond,  and  by 
mortgage  of  certain  property.  To  supply  the 
2,000/.  loan,  a  sumofS,7&4l.  stock  had  been 
sold  out.  An  agreement  was  then  entered 
into,  by  which  the  defendant  undertook  to  pay 
an  annual  sum  of  121.  I6s.,  extra  the  in- 
terest at  51.  per  cent,  on  the  2,0001.,  in  order 
to  equal  the  dividend  upon  the  sum  of  stock 
sold  out,  and  also  to  replace  the  3,7641. 
stock,  or  to  repay  a  sum  of  money  equal  to 
the  value  of  such  sum  of  stock,  when  called 
upon  to  do  so : — Held,  that  this  agreement  teas 
not  intended  to  take  the  place  of  the  original 
contract,  but  was  cumulative;  and  being, 
therefore,  usurious,  it  could  not  be  enforced. 

The  bill  in  this  case  stated,  that  on  the 
16th  of  January  1799,  Barbara  Bennet, 
widow,  afterwards  the  wife  of  Richard  Pmen, 
lent  and  advanced  to  the  Rev.  Frederick 
William  Blomberg,  her  brother,  at  his  re- 
quest, 2,0001. ;  whereupon,  and  for  secur- 
ing the  repayment  thereof,  with  interest,  to 
the  said  B.  Bennet,  the  said  F.  W.  Blom- 
berg duly  made  and  gave  to  her  his  bond,  or 
obligation,  in  writing,  whereby  he  became 
bound  to  the  said  B.  Bennet  in  the  sum  of 
4,0001.,  conditioned  to  be  void  on  pay- 
ment by  the  said  F.  W.  Blombeig,  his 
heirs,  executors,  or  administrators,  unto 
the  said  B.  Bennet,  her  executors,  admi- 
nistrators, and  assigns,  the  sum  of  2,000/.,- 
with  interest  for  iSe  same  at  bl.  per  cent 
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Tliat  the  said  F.  W.  Blomberg,  upon  the 
same   occasion,  executed  an  indenture  of 
mortgage,  whereby  he  conveyed  certain  he- 
reditaments therein  mentioned  to  trustees, 
for  the  further  and  more  effectually  securing 
the  repayment  of  the  said  sum  of  2,000/. 
and  interest,  in  manner  therein  mentioned. 
That  the  said  B.  Bennet,  to  enable  herself 
to  advance  the  sum  of  2,000/.  to  the  said 
F.  W.  Blomberg,had  been  compelled  to  sell 
out  3,764/.  14s,  3/.  per  cent,  consols,  and 
that  it  was  the  original  contract  between  the 
said  B.  Bennet  and  F.  W.  Blomberg  that 
the  said  B.  Bennet  should  not  incur  any  loss 
by  reason  of  the  said  loan  ;  and,  accord- 
ingly, on  the  17th  of  May  1800,  the  said 
F.  W.  Blomberg  and  B.  Bennet  agreed  to 
enter  into  the  agreement  thereinafter  men- 
tioned, and  to  substitute  the  same  for  and  in 
lieu  of  the  aforesaid  agreement  as  to  the 
loan,  so  as  that  it  should  be  thenceforth 
taken  to  be  a  loan  of  stock,  and  not  of  money ; 
and  in  order  to  carry  this  agreement  into 
effect,  they,  the  said  B.  Bennet  and  F.  W. 
Blombeig,    entered    into     an    agreement, 
dated  the  17th  of  May  1800,  which  con- 
tained  the  following  recital:  —  "Whereas 
the  interest  paid  by  the  said  F.  W.  Blomberg 
to  the  said  B.  Bennet  amounts  to  the  sum 
of  100/.  per  annum,  and  whereas,  if  the  said 
sum  of  3,764/.  14^.  had  remained  unsold, 
the  said  B.  Bennet  would  have  annually 
received  the  sum  of  112/.  16s.  3d,  so  that 
she  sustained  an  annual  loss  of  12/.  16^.  Sd. 
in  the  interest  of  the  money  she  had  so  ad- 
vanced to  the  said  F.  W.  Blomberg ;  and, 
therefore,  the  said  F.  W.  Blomberg,  in  con- 
sideration of  the  said  B.  Bennet  agreeing  to 
let  the  said  sum  of  2,000/.  continue  secured 
at  interest,  as  aforesaid,  hath  agreed  to  pay 
and  make  good  to  the  said  B.  Bennet,  from 
the  5  th  day  of  January  last,  a  sum  equal  to 
the  dividends  of  the  said  3,764/.  14^.  stock 
so  sold  for  his  accommodation,  in  the  like 
manner  as  if  the  same  yet  remained  in  her 
name,  and  instead  of  paying  the  sum  of 
2,000Z.  in  lawful  money  of  Great  Britain, 
to  purchase  for  or  transfer  into  the  name 
and   for  the  account  of  the  said  B.  Bennet 
the  like  sum  of  3,764/.  14^.  like  3/.  per  cent. 
consols,  or  otherwise  pay  her  such  sum  of 
money  as,  at  the  time  he  shall  be  requested 
to  make  such  purchase  or  transfer,  will  be 
sufficient  to  reinvest  the  like  sum  in  the  like 
aiiDiiitieB."     And,  in  consideration  of  the 


premises,  the  said  F.  W.  Blombeig  agreed 
¥rith  the  said  B.  Bennet  that  he  would  within 
the  space  of  six  months  after  a  request 
should  be  made  to  him  by  the  said  B.  Ben- 
net for  that  purpose,  purchase,  lay  out,  or 
invest,  or  otherwise  transfer  into  the  name  of 
the  said  B.  Bennet,  her  executors  or  admi- 
nistrators, or  as  she  or  they  should  direct, 
the  sum  of  3,764/.  14s,  3/.  per  cent,  con- 
sols, or  otherwise  pay  to  her  or  them,  at  the 
option  of  the  said  B.  Bennet,  her  executors 
or  administrators,  a  sum  of  money  sufficient  to 
reinvest  the  same  sum  of  stock  in  the  same 
annuities,  and  in  the  meantime  pay  to  the 
said  B.  Bennet,  her  executors  or  administra- 
tors, or  otherwise  make  good  to  her  or  them 
all  such  dividends,  interest,  and  produce,  as 
would  have  grown  due  or  become  payable 
for  the  said  sum  of  3,764/.  14s,  3/.  per  cent, 
consols,  so  sold  for  the  benefit  of  the  said 
F.  W.  Blomberg  as  aforesaid,  or  which  the 
said  B.  Bennet  would  have  been  entitled  to 
receive  thereon,  in  case  the  same  stock  had 
remained  due  and  become  payable,  the  first 
payment  thereof  to  be  computed  from  the 
5th  day  of  January  last  past. 

The  bill  then  stated,  that  but  for  the  last- 
mentioned  agreement,  the  said  B.  Bennet 
would  have  required  immediate  payment  of 
the  said  loan,  and  that  the  same  had  ever 
since  continued  on  the  fidth,  that  the  said 
sum  of  3,764/.  14s,  consols  would,  when 
required,  be  purchased  and  transferred  by 
the  said  F.  W.  Blomberg  to  the  said  B. 
Bennet,  her  executors,  administrators,  or 
assigns  ; — that  Barbara  Bennet  afterwards 
intermarried  with  Richard  Pruen,  and  made 
her  will  on  the  10th  of  March  1815,  and 
thereby  directed,  limited,  and  appointed  the 
sum  of  1,000/.  therein  expressed  to  be  the 
moiety  of  the  said  sum  of  2,000/.,  secured 
by  the  bond  of  the  said  F.  W.  Blomberg, 
to  certain  persons  therein  named; — that 
the  said  F.  W.  Blomberg  duly  paid  to  the 
said  B.  Bennet,  during  her  lifetime,  the 
annual  sum  of  112/.  liis,,  pursuant  to  the 
said  substituted  agreement  of  May  1800 ; 
and  after  her  decease,  the  said  F.  W.  Blom- 
berg paid  to  Richard  Pruen,  her  husband,  the 
sum  of  1,000/.  and  interest  thereon,  from 
the  death  of  the  said  B.  Bennet  to  the  time 
of  payment,  and  also  interest  on  the  further 
sum  of  1,000/.,  residue  of  the  said  sum  of 
2,000/.,  down  to  the  time  of  his  death. 

On  the  30th  of  September  1841,  a  notice 
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COURTS  OF  CHANCERY: 


in  writiiig  was  received  by  F.  W.  Blomberg 
from  the  plaintiff, who  was  the  representative 
of  the  said  B.  Bennet,  requesting  him 
within  six  months  to  pay  to  the  plaintiff 
a  sum  of  money  sufficient  to  reinvest  the 
said  3,764Z.  14«.  consols,  less  the  sum  of 
IjOOOZ.  so  paid  as  before  mentioned  to  R. 
Pruen ;  but  as  the  said  F.  W.  Blomberg 
refused  to  pay  back  more  than  1,0002.,  the 
sum  remaining  due  as  part  of  the  2,000/., 
the  present  bill  was  filed,  praying  that  the 
agreement  of  the  17th  of  May  1800  might 
be  specifically  performed,  or  in  default 
thereof,  that  he  might  be  foreclosed  fi-om 
all  equity  of  redemption  in  the  mortgaged 
premises  and  hereditaments  comprised  in  the 
said  indenture  of  mortgage  of  the  16th  of 
January  1799. 

Mr,  Bethell  and  Mr,  Sandys,  for  the 
plaintiff,  contended,  that  the  agreement  of 
May  1800  ought  to  be  carried  into  effect; 
it  was  an  agreement  that  Barbara  Bennet 
should  receive  the  stock  or  value  of  the 
stock,  and  it  was  not  like  the  cases  in  which 
there  was  an  option,  either  to  take  the  sum 
advanced  or  the  value  of  the  stock ;  the 
agreement  was  intended  to  take  the  place  of 
the  original  bond  and  mortgage,  which  was 
proved  by  Mr.  Blomberg  agreeing  to  pay 
121.  168.  extra  the  interest  upon  2,000/., 
in  order  to  make  the  sum  equal  to  the  divi- 
dend upon  the  stock. 

Mr.  Stuarty  Mr.  James  Parker,  and  Mr. 
Nevinsofif  for  the  defendants,  contended, 
that  the  agreement  of  May  1800  was  usu- 
rious. It  was  intended  as  cumulative,  and 
gave  the  party  lending,  an  option  to  have 
repaid  either  the  2,000T.  or  a  sum  of  money 
equal  to  the  stock  sold  out,  which  could 
not  be  supported. 

Cases  cited : — 

Barnard  v.  Young,  17  Ves.  44. 
Bolder  v.  Jackson,  11  East,  612. 
Dohret  V.  Rothschild^  1  Sim.  &  Stu. 
•     590 ;  8.  c.  2  Law  J.  Rep.  Chanc.  125. 
Duncuft  V.  Albrecht,  12  Sim.  189. 
Parker  v.  Ramsbottom,  3  B.  &  C.  257; 
S.C.  3  Law  J.  Rep.  K.B.  16. 

Mr,  Bethell,  in  reply,  said,  the  principal 
argument  used  by  the  defendants  was,  that 
the  agreement  to  replace  the  stock  was  in- 
valid in  point  of  law,  because  it  afforded  an 


option  to  the  parties  to  take  either  money 
or  stock,  and  they  imagined  the  agreement 
was  bad,  because  of  the  option ;  but  that 
was  not  the  case,  for  the  agreement  provided 
that  Mr.  Blomberg,  instead  of  being  liable 
to  pay  2,000/.,  agreed  to  substitute  the 
amount  of  stock  which  had  been  sold  out, 
and  to  pay  back  a  sum  equal  to  such  stock 
whenever  he  was  called  upon  by  Mrs.  Ben- 
net ;  it  was  therefore  not  an  option  to  Mrs. 
Bennet  to  receive  the  2,000/.  or  stock,  but 
to  have  3,764/.  I4s.  stock,  or  the  value  of 
such  stock  ;  and  there  was  nothing  in  such 
an  agreement  which  militated  against  any 
of  the  cases.  It  was  said,  the  agreement 
was  cumulative  and  additional  to  the  origi- 
nal contract,  and  that  the  two  together  con- 
stituted the  option,  but  such  never  was  the 
intention.  No  one  could  read  the  agree- 
ment of  1800  without  seeing  that  it  was 
substitutional  for,  and  to  take  the  place  of, 
the  original  contract — this  never  could  be 
brought  within  the  statutes  against  usury, 
although  certainly  the  acts  upon  this  sub- 
ject were  of  a  very  sweeping  description. 

The  Vice  Chancellor. — It  appears  to 
me,  that  on  the  face  of  the  agreement  of 
May  1800,  it  is  manifest,  that  the  intention 
of  the  parties  was,  that  the  original  security 
should  be  left  as  it  was;  the  agreement 
itself,  I  think,  decides  the  point,  because, 
after  reciting  what  the  original  transaction 
was,  and  that  the  sum  of  2,000/.  was  pro- 
duced by  the  sale  of  stock,  and  that  Bar- 
bara Bennet  would  sustain  a  loss  of  12/. 
Ws.  Sd.  in  respect  of  the  dividend,  it  was 
agreed,  that  in  consideration  of  the  sum  of 
2,000/.  being  allowed  to  remain  secured  at 
the  interest  mentioned,  Blomberg  should 
pay  as  interest  a  sum  equal  to  the  dividend 
upon  the  stock  sold  out. — [His  Honour 
here  went  through  the  terms  of  the  agree- 
ment.]— On  the  face  of  this  agreement,  it 
appears  to  me  to  have  been  the  intention, 
that  the  old  security  should  remain,  but 
there  should  be  a  payment  made  annually  by 
F.  W.  Blomberg  to  Barbara  Bennet,  which 
would  reimburse  the  dividend  on  the  amount 
of  stock,  and  this  was  probably  done  by  the 
brother,  out  of  consideration  for  the  feelings 
of  his  sister,  and  nothing  more ;  and  it  does 
not  appear  to  me  that  I  can  give  effect  to 
such  an  agreement  by  a  decree  of  fore- 
closure.    There  might  possibly  be  a  fore- 
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elosnre  on  the  footmg  of  paying  off  the 
money  secured,  but  otherwise  I  cannot  give 
foreclosure. 

Bill  dismissed,  as  far  as  it  sought  relief 
on  the  agreement  of  May  1800. 


July 


V.C.       \ 

ly  6, 12.  / 


DEEKS  9.  STANHOPE. 


Company — Demurrer — Parties — Part' 
ners. 

Fourteen  shareholders  in  a  joint-siock 
company f  consisting  of  200  persons^  which 
had  already  ceased  to  carry  on  business j  filed 
a  bill  on  behalf  of  themselves  and  all  other 
the  shareholders,  except  the  defendants^ 
against  the  defendants  who  were  the  directors 
of  the  company  f  praying  that  various  accounts 
might  be  taken,  and  that  the  defendants  might 
be  declared  personally  liable  for  the  losses 
sustained  in  their  mismanagement: — Held, 
upon  demurrer,  that  where  dissolution  of  the 
company  was  not  prayed,  relief  could  be  given 
without  all  the  shareholders  being  present, 
for  otherwise  it  would  be  virtually  impossible 
to  come  to  a  hearing — following  the  authority 
o/ Wallworth  v.  Holt. 

This  case  came  on  upon  a  demurrer  to  the 
hill  for  want  of  equity,  and  misjoinder,  and 
want  of  parties.  A  previous  demurrer  to 
the  same  bill  will  be  found  reported  ante, 
p.  280.  The  bill  was  filed  by  fourteen 
persons,  shareholders  in  the  Marylebone 
Joint  Stock  Banking  Company,  on  behalf 
of  themselves  and  all  other  the  shareholders 
and  proprietors  of  the  company,  except  the 
defendants.  The  defendants  were  eleven 
other  shareholders  in  the  company,  who 
were  or  had  been  directors,  and  the  repre- 
sentatives of  three  other  shareholders,  who 
had  also  been  directors  of  the  company,  one 
of  whom  had  died,  and  the  other  two  had 
become  bankrupt. 

The  prayer  of  the  bill  was,  that  various 
accounts  might  be  taken,  and  that  the  part- 
nership might  be  dissolved.  The  Vice 
Chancellor  held,  that  a  bill  praying  dissolu- 
tion of  a  partnership  could  not  be  sustained 
without  all  the  partners  being  before  the 
Court.  The  demurrer  was,  therefore,  allow- 
ed, but  leave  was  given  to  amend  and  assi- 


milate the  bill  to  that  in  the  case  of  WaU- 
worthy.  Holt  {I). 

The  bill,  as  now  amended,  did  not  state 
that  the  banking  company  was  dissolved,  but 
it  stated  "  that  in  August  1841  the  business 
of  the  company  was  suspended,  and  that  the 
accounts  of  the  customers  were  in  the  same 
month  either  closed  or  transferred  to  the 
London  and  Westminster  Bank,  and  that  since 
then,  the  continuing  directors  of  the  company 
had  sold  or  otherwise  disposed  of  several 
houses,  in  which  the  business  of  the  said  com* 
pany  was  carried  on,  as  well  as  nearly  all 
other  the  effects  of  the  said  company,  and 
discharged  all  the  clerks  and  servants  of  the 
company,  and  that  ever  since  August  1841 
the  business  of  the  said  company  had  been 
discontinued,  although  there  had  not  been 
any  dissolution  of  the  said  partnership  or 
company.  The  bill  also  charged,  in  addi- 
tion to  the  statement  that  it  would  be  in- 
convenient to  make  all  the  partners  parties 
to  the  suit,  that  the  proprietors  of  the  said 
banking  company  were  200  in  number,  and 
that  many  of  them  were  unknown  to  the 
plaintifib,  and  that  the  rights  arid  liabilities 
of  such  proprietors  were  so  subject  to  change 
and  fluctuation  by  death  or  otherwise  that 
the  plaintiffs  could  not,  without  the  greatest 
inconvenience,  make  such  proprietors  parties 
to  this  suit,  and  that  to  do  so  would  render 
it  impossible  to  prosecute  this  suit  to  a  hear- 
ing, and  that  all  such  persons  not  parties 
plaintiffs  or  defendants  thereto  had  a  common 
interest  with  the  plaintiffs  in  the  subject- 
matter  of  this  suit,  and  the  relief  prayed  and 
sought  thereby. 

In  the  prayer  of  the  bill,  as  amended,  all 
the  first  part  (praying  that  it  might  be  de- 
clared tbiat  the  business  of  the  company 
having  ceased,  the  said  company  was  dis- 
solved, or  ought  to  be  dissolved,  and  might 
be  dissolved  by  the  decree  of  the  Court,  and 
also  that  an  account  might  be  taken  of  the 
shares,  deposits,  and  calls  paid  or  received 
by  the  defendants,  and  the  dealings  and 
transactions  of  the  directors  in  regard  to  the 
affairs  of  the  company,  and  that  an  account 
might  be  taken  of  the  debts  still  owing  to 
the  company,  and  the  outstanding  debts 
due  to  the  company,  and  that  the  same 
might  be  applied  in  payment  of  the  debt, 


(1)4  Myl.^  Cr.  619  ;  s.  c.  10  Uw  J.  Rap.  (n.s.) 
Ckano.  188. 
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and  the  surplus  be  divided  rateably  amongst 
the  proprietors,)  was  omitted ;  and  the  bill 
now  prayed  that  an  account  might  be  taken 
of  all  sums  of  money  received  by  the  direc- 
tors, or  by  their  order,  for  or  in  respect  or 
on  account  of  the  said  company,  or  which, 
but  for  their  wilful  default  or  neglect,  might 
have  been,  or  ought  to  have  been  so  re- 
ceived, and  an  account  of  aU  sums  properly 
expended  by  the  said  directors,  and  all  bills 
discounted,  and  particularly  such  bills  as  had 
been  discounted  by  the  cQrectors  to  any  of 
their  relations  and  friends,  and  the  losses 
sustained  thereby,  and  an  account  of  all  losses 
sustained  by  the  company  since  the  5  th  of 
September  1836,  and  all  other  transactions 
by  the  directors  in  respect  of  the  manage- 
ment of  the  company  ;  and  that  the  several 
directors,  parties  defendants  to  the  bill,  might 
be  declared  personally  liable  to  make  good 
all  that  should  be  found  due  to,  and  the 
losses  sustained  by  the  company ;  and  that 
what  should  be  so  found  due  from  the  said 
defendants  might  be  ordered  to  be  paid  and 
applied  for  the  benefit  of  the  said  share- 
holders, and  that  all  other  necessary  decla- 
rations and  directions  might  be  made  and 
given  for  the  purpose  of  affording  the  plain- 
tiffs effectual  relief  against  the  defendants 
in  respect  of  the  matters  aforesaid.  And 
the  bill  also  prayed  an  injunction  to  restrain 
the  defendants  from  taking  any  proceedings 
at  law,  for  the  purpose  of  getting  in  the 
debts  of  the  company,  or  from  further 
acting  in  the  affairs  of  the  company. 

Mr,  Stuart  and  Mr,  Elmslei/,  for  the 
demurrer,  said,  everything  was  now  asked 
by  the  bill  on  the  footing  of  accounts,  which 
was  before  asked  on  the  ground  of  dissolu- 
tion, but  no  efficient  purpose  would  be 
gained.  It  was  well  established,  that  with- 
out a  prayer  for  dissolution,  you  could  not 
have  the  accounts  taken,  and  you  could  not 
have  the  accounts  taken  without  having  all 
the  shareholders  present.  Many  of  the  share- 
holders were  also  customers,  and  almost 
every  customer  and  shareholder  had  a  case 
of  his  own  to  make — Evans  v.  Stokes  {I). 

[The  Vice  Chancellor.— It  appears  by 
the  bill  that  all  the  accounts  have  been 
either  closed  or  transferred.] 

(1)  1  Keen,  24;  a.  c  5  Law  J.  Rep.  (n.s.)  Chanc. 
129. 


Mr,  BetheU  and  Mr,  Lcvat,  in  support 
of  the  bill,  contended,  that  it  was  fiamed 
exactly  upon  the  authority  of  WaUworth  v. 
Holt,  and  it  did  not  seek  cUssolution  beyond 
what  was  sought  in  that  case,  and  therefore 
the  demurrer  must  be  overruled. 

Mr,  Stuart^  in  reply,  said,  this  case  dif- 
fered from  WaUworth  v.  Holt,  The  sole 
object  of  that  case  was  to  oblige  the  share- 
holders to  pay  up  their  calls ;  tiiis  was  very 
different ;  it  was  not  a  bill  directed  merely 
against  the  shareholders  for  an  account  of 
calls,  but  there  were  allegations  of  gross 
mismanagement  on  the  part  of  the  directors, 
and  a  prayer  for  division  of  profits,  and  that 
all  the  assets  might  be  distributed  amongst 
the  shareholders. 

Mr.  JVakefieldf  Mr.  Spence,  and  Mr. 
Walker,  appeared  for  other  parties. 

The  Vice  Chancellor. — The  real  ques- 
tion is,  whether  this  case  is  identified  with 
WaUworth  v.  Holt.  I  should  be  unwilling 
to  give  a  decision  upon  that  point  without 
comparing  the  two  bills.  I  will  take  a  day 
or  two  to  see  whether,  attending  to  the 
substance  of  the  case,  this  is  or  not  substan- 
tially the  same  as  WaUworth  v.  HoU, 

July  12. — The  Vice  Chancellor. — In 
this  case  I  have  to  give  judgment  on  the 
two  demurrers,  one  of  McLean,  Walker,  and 
Balm  anno,  and  the  other  of  Rawson ;  and 
the  demurrers  are  for  want  of  equity  and 
misjoinder,  and  want  of  parties.  Now,  when 
the  case  was  before  me  some  little  time  ago, 
I  allowed  the  demurrers,  because  I  thought 
that,  as  the  bill  prayed  a  dissolution,  nothnig 
that  has  yet  taken  place  in  court  warranted 
me  in  saying,  that  the  bill  could  be  sustained 
without  having  additional  parties,  and  there 
was  a  great  deal  of  discussion  on  tbat  aigu- 
ment,  with  reference  to  the  case  of  WaU- 
worth V.  Holt;  and  I  rather  believe  I  threw 
out  some  suggestions,  which  I  see  have 
operated  like  instructions ;  and  it  seems  to 
me,  that  by  subsequent  alterations  the  bill 
has  received  such  a  form,  that  though  I 
have  distinctly  read  it  all  over,  and  read 
over  the  whole  of  WaUworth  v.  Holt,  I 
connot  see  any  substantial  difference.  It  is 
stated  here  that  the  business  has  been  sus- 
pended, and  has  been  discontinued.  The 
same  suspension  is  stated  in  the  case  of 
WaUworth  v.  Holt;  and  in  many  subordi- 
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nate  particulars,  I  observe  that  the  language 
of  one  is  made  to  correspond  with  the  lan- 
guage of  the  other.  Now,  with  respect  to 
the  equity,  there  are  charges  quite  strong 
enough  to  shew  that  if  they  be  true,  there 
is  abundant  equity  as  against  all  these  four 
gentlemen,  that  is,  as  to  Mr.  Balmanno,  in 
his  representative  character  only,  and  as  to 
the  others  as  principals.  With  respect  to 
the  question,  as  to  the  want  of  parties,  it 
appears  to  me  that  there  is  no  want  of  parties 
upon  the  ground  which  my  Lord  Cottenham 
took  in  the  decision  of  JVallworth  v.  HoU; 
and  when  the  case  was  before  me,  I  do  not 
recollect  that  I  felt  any  difficulty  about  the 
want  of  parties ;  but  here  there  is  a  statement 
almost  equivalent  to  that  which  is  contained 
in  the  case  of  Wallworth  v.  Holt,  and  we 
have  certain  persons  suing  on  behalf  of 
themselves  and  all  others,  except  the  defen- 
dants, and  the  defendants  constitute  the  re* 
mainder ;  and  it  really  does  seem  to  me  that 
the  reasoning  of  my  Lord  Cottenham  is 
exactly  applicable  to  this  case,  that  if  you 
did  hold  it  necessary  to  have  all  the  persons 
parties,  it  would  be  quite  impossible  that 
under  such  a  case  as  this,  nay,  even  if  it 
were  ten  times  stronger,  with  respect  to  the 
charge  of  misconduct  than  it  is,  there  could 
be  any  relief  at  all,  it  being  virtually  im- 
possible to  have  all  of  them  parties;  and 
if  you  had  them  all  parties  on  the  record,  it 
would  be  impossible  to  keep  that  record 
perpetually  in  such  a  complete  state  with 
respect  to  parties  that  would  ever  enable 
you  to  bring  it  on  for  hearing.  Then,  with 
respect  to  misjoinder,  I  cannot  find  that 
there  is  any  misjoinder  with  respect  to  par- 
ties, or  with  respect  to  facts.  If  any  person 
could  have  a  pretence  for  talking  about 
misjoinder,  it  might  be  that  unfortunate 
gentleman,  whose  demurrer  I  overruled  the 
other  day,  for  a  reason  expressed ;  not  that 
the  thing  was  of  much  consequence,  as  it 
appeared  to  me,  beyond  this,  that  the  Court 
ought  not  to  allow  a  new  method  of  plead- 
ing ;  because  if  you  are  to  be  told  that  a 
statement  of  fact,  on  demurrer,  is  immaterial, 
the  Court  will  have  to  consider,  in  every 
case,  whether  it  is  material  or  not,  which  is 
just  the  thing  that  the  Court  ought  not  to 
be  called  upon  to  consider  on  demurrer. 
And  it  is  but  a  poor  defence  of  a  thing  to 
say,  that  its  merit  consists  in  having  no 
'  meaning.     On  the  best  consideration  that  I 


can  give  to  this  case,  comparing  it  with 
Wallworth  V.  Holt,  to  all  of  which  1  most 
completely  subscribe — ^and  I  certainly  never 
had  any  intention  to  decide  against  a  deli- 
berate decision  of  a  Lord  Chancellor  re- 
cently made  on  such  a  subject  as  this, — my 
decision  is,  that  I  must  overrule  the  de- 


murrer. 


E,  V.C.I 

ate.     / 


THOMPSON  r.  THOMPSON. 


K.  Bbuce, 
August 

Mortmain — Charitable  Usea* 

Shares  in  the  "  Gas  Light  and  Coke  Com* 
pany,**  established  by  the  50  Geo.  3.  c.  168, 
are  not  within  the  9  Geo.  2.  c.  36.  s.  3. 

This  was  a  suit  to  administer  the  estate 
of  a  testator,  who  had  given  legacies  for 
charitable  purposes.  The  Master  found,  on 
a  reference  made  to  him,  that  certain  shares 
in  the  **  Gas  Light  and  Coke  Company" 
were  pure  personal  estate.  To  this  report 
an  exception  was  taken,  on  the  ground  that 
such  shares  were  within  the  9  Geo.  2.  c.  36. 
s.  3,  which  enacted  that  all  gifts,  &c.  of 
**  any  lands,  tenements,  or  otiher  heredita- 
ments, or  of  any  estate  or  interest  therein, 
or  of  any  charge  or  incumbrance  affecting 
or  to  affect  any  lands,  tenements,  or  here- 
ditaments*' to,  or  in  trust  for,  charitable 
uses,  should  be  void. 

By  the  50  Geo.  3.  c.  163.  s.  1,  it  was  de- 
clared, that  in  case  his  Majesty  should  think 
fit,  within  three  years  after  the  passing  of 
the  act,  to  declare  that  such  persons  as 
should  be  named  therein,  and  all  other 
persons  as  from  time  to  time  should  be 
duly  admitted  members  into  their  corpora- 
tion, should  be  a  body  politic  and  cor- 
porate, by  the  name  of  the  "  Gas  Light  and 
Coke  Company,'*  to  continue  for  the  period 
of  twenty-one  years  from  the  time  of  grant- 
ing the  charter,  and  to  declare  that  the 
corporation  should  be  established  for  the 
purpose  of  producing  inflammable  air,  coke, 
oil,  tar,  pitch,  asphaltum,  ammoniacal  liquor, 
and  essential  oil  from  coal,  such  corporation 
should  have  power  to  make  contracts  for 
lighting  streets,  &c.,  and  to  sell  such  coke, 
oil,  &c.,  under  such  conditions  as  should  be 
expressed  in  such  charter. 

By  the  Snd  section,  the  corporation  were 
authorized  to  raise  a  capital  or  joint  stock. 
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By  the  5th  section  it  was  enacted,  that 
the  subscribers  to  the  stock  should  be  en- 
titled to  the  capital,  in  proportion  to  the 
monies  contributed  by  them,  and  to  a  pro- 
portional share  of  the  profits. 

By  the  7th  section  it  was  enacted,  that  the 
atock  should  be  divided  into  shares  of  50^. 
each ;  and  that  all  shares  in  the  joint  stock 
and  undertaking  of  the  said  corporation,  and 
in  the  net  profits  and  advantages  thereof, 
should  be  deemed  personal  estate,  and  not 
of  the  nature  of  real  estate ;  and,  as  such 
personal  estate,  should  be  transmissible  ac- 
cordingly. 

A  chflurter  was  soon  after  granted  to  the 
company  accordingly,  and  two  other  acts 
passed  relating  to  it,  namely,  54  Geo.  3.  c. 
116,  and  59  Geo.  3.  c.  20 ;  by  one  of  which 
the  corporation  was  made  a  perpetual  one. 

Mr,  Rwaell,  Mr.  Simpkinson,  Mr.  Glasses 

Mr.  Malins,  Mr.  Hubback,  Mr.  Welford, 

and  Mr.  Austen^  for  the  exception,  cited — 

Negus  v.  Coulter,  Ambl.  367. 

Knapp  v.  Williams,  4  Ves.  480. 

Harrison  v.  Harrison,  1  Russ.  &  Myl. 

71. 
CoUinsan  v.  Pater,  2  Ibid.  344 ;    s.  c. 

9  Law  J.  Rep.  Chanc.  158. 
Ex  parte  VauxhaU  Bridge  Company, 

1  Glyn&  Jam.  101. 
Bligh  V.  Brent,  2  You.  &  Col.  268  ;  s.  c. 

6  Law  J.  Rep.  (n.s.)  Exch.  Eq.  58. 
March  v.  Attorney  General,   5  Beav. 

433 ;  s.  c.  12   Law  J.   Rep.  (n.s.) 

Chanc.  31.  ^ 

Mr.  Tufiss  and  Mr.  Wray,  for  the  Attor- 
ney General,  were  not  called  upon. 

Knight  Bruce,  V.C.  —  This  question 
relates  to  shares  in  a  trading  corporation, 
constituted  and  regulated  by  a  variety  of 
acts  of  parliament,  one  of  which  makes  the 
corporation  perpetual,  and  by  one  or  more 
of  which  acts  the  acquisition  of  landed  pro- 
perty in  fee  simple  by  the  corporation  is 
authorized.  It  will  not  be  necessary  to 
refer  with  any  particularity  to  any  act  relat- 
ing to  the  company  than  the  earlier  one. 
[His  Honour  thenrc»id  the 50  Geo.  3.  c.  163. 
0s.  1,  2,  5,  &  7;  in  the  last  of  which  sec- 
tions is  the  declaration,  '*  that  aU  shares  in 
the  joint-stock  and  undertaking  of  the  said 
corporation,  and  in  the  net  profits  and  ad- 


vantages thereof,  shall  be  deemed  personal 
estate,  and  not  of  the  nature  of  re^d  estate, 
and  as  such  personal  estate  shall  be  trans- 
missible accordingly."] 

Now,  I  observe  in  passing, — without  say- 
ing I  rely  upon  it, — that  the  provision  of 
this  act  is  not  simply  that  the  shares  shall 
be  deemed  personal  e9tate,  and,  as  such 
personal  estate,  shall  be  transmissible  ac- 
cordingly, (which  would  have  been  sufficient 
for  the  specific  purpose  of  devolution),  but 
it  contains  a  further  negative  clause,  "  shall 
be  deemed  personal  estate,  and  not  of  the 
nature  of  real  estate,  and,  as  such  personal 
estate,  shall  be  transmissible  accordingly." 
I  say  I  make  that  remark  in  passing,  with- 
out saying  that  I  rely  upon  the  occurrence 
of  those  words,  and  without  saying  whether 
I  should  or  should  not  have  decided  the 
case  in  the  same  way  if  these  words  had  not 
been  inserted :  on  that  I  say  nothing.  At 
present,  it  is  sufficient  to  say,  that,  in  my 
opinion,  these  words  are  not  to  be  dis- 
regarded. 

Now,  shares  thus  constituted,  shares  of 
this  description,  are  the  shares  in  question ; 
and  they  are  shares  in  a  joint  stock  to  be 
contributed  by  various  persons,  who  are  to 
combine  in  raising  the  sum  for  trading  pur- 
poses. Being  applied  in  trading  purposes, 
the  profits  and  advantages  derived  from  the 
trading  are  to  be  divided  among  those  con- 
tributors. 

The  only  connexion  of  this  property  with 
land  is,  that  the  trade  is  carried  on  in  con- 
nexion with  the  earth  on  which  we  live,  as 
all  trades  are,  and  as  all  businesses  must  to 
a  certain  extent  be ;  and  is  also  carried  on 
by  means  of  real  property  acquired  by  the 
corporation.  The  shareholders  are  to  have 
no  interest  in  the  real  property  ;  they  have 
no  estate  in  the  real  property,  legal  or  equit- 
able; but  the  landed  property  is  held  by  the 
corporation  as  part  of  the  general  mass  of 
property  real  and  personal,  which,  being 
worked  by  the  corporation  and  under  the 
direction  of  the  corporation,  is  to  produce 
certain  profits  of  trade,  which  profits  of  trade, 
when  produced,  are  to  be  divided  among 
certain  individuals.  Now,  that,  certainly, 
speaking  otherwise  than  technically,  would 
sound  to  any  unlearned  person  as  little  like 
a  landed  estate,  as  foreign  from  any  notions 
of  what  is  called  landed  property,  as  any 
thing  that  can  be  imagined.     No  man  would 
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thiiik,  oertainly,  of  calling  an  extensive 
holder  of  gas-ligbt  shares  a  great  landed 
proprietor ;  no  person  would  think  of  giving 
such  a  designation  to  a  person  of  that  de- 
scription. But,  it  is  said,4hat  property  of 
this  description,  because  the  profits  are  to 
be  acquired  by  a  certain  connexion  with  the 
earth,  and  by  means  of  real  estate  to  be  held 
by  the  managing  body,  is  "  a  tenement  or  a 
hereditament,  or  an  estate  or  interest  in  a 
tenement  or  a  hereditament,  or  a  charge  or 
incumbrance  upon  a  tenement  or  a  heredita- 
ment." Now,  it  is  possible,  that,  by  an  ex- 
ceedingly strict  and  far-fetched  interpreta- 
tion, property  of  this  description  may  be 
brought  within  the  range  of  a  portion  of 
those  expressions ;  it  is  possible ;  but  the 
question  is,  whether,  upon  a  just  interpreta- 
tion of  the  whole  of  this  act,— without  regard- 
ing the  title,  which  I  do  not  regard  for  this 
purpose, — whether,  upon  a  just  and  rational 
comparison  of  the  language  of  the  act  in  its 
enacting  part  with  the  intention  to  be  col- 
lected from  the  whole,  it  is  a  sound  inter- 
pretation of  this  act  to  say,  that  **  tenement 
or  hereditament,  or  an  estate  or  interest 
therein,  or  a  charge  or  incumbrance  upon  a 
tenement  or  hereditament,"  in  the  manner 
used  in  this  act,  are  ^ords  properly  appli- 
cable to  a  subject  of  this  description.  I  am 
of  opinion  that  they  are  not ;  and  without 
saying  (which  it  is  not  necessary  to  say,  and 
I  hardly  understand  myself  what  the  expres- 
sion means)  whether  tins  property  is  *'  pure 
personalty"  or  not,  I  am  of  opinion,  without 
any  doubt,  that  it  is  property  not  &lling 
within  the  range  of  any  of  the  expressions 
contained  in  the  statute  9  Geo.  2.  c.  36,  ac- 
cording to  a  just  interpretation  of  the  lan- 
guage of  that  act. 


MEINERTZHAOEN     V. 
DAVIS. 


K.  Bruce,  V.C.\ 
July  23,  24.    / 

Trust — Appointment  of  New  Trustees. 

According  to  the  true  construction  of  the 
^nsual  power  of  appointing  new  trustees,  a 
greater  number  of  new  trustees  cannot  he  ap- 
pointed  in  the  place  of  persons  ceasing  to  he 
trustees y  than  the  original  number  of  trustees ; 
but  a  power  mag  be  so  worded  as  to  allow  of 
a  greater  nuffiber  being  appointed. 

On  the  marriage  of  an  English  lady  with  a 
citizen  of  the  United  States,  who  was  a  mer^ 
New  Series,  XIII^—Chanc. 


chant  resident  in  London,  certain  funds  were 
by  the  marriage  settlement  assigned  to  English 
trustees,  in  trust  to  invest  them  on  the  govern- 
ment  stock  of  England  or  America,  or  on  real 
security  in  England  or  America;  and  there 
was  in  the  settlement  a  power  to  appoint  new 
trustees.  The  English  trustees  retired,  and 
citizens  of  the  United  States,  resident  there, 
were  appointed  trustees  in  their  place : — 
Held,  that  the  appointment  was  good. 

Whether,  where  there  is  a  settlement  of 
personal  property  made  in  England  on  the 
marriage  of  English  persons,  the  appointment 
of  foreigners,  or  persons  resident  abroad,  to 
be  new  trustees,  would  be  a  valid  exercise  of 
the  usual  power  of  appointing  new  trustees, 
quaere. 

In  April  1 826  a  marriage  was  agreed  upon 
between  Mr.  Sidney  Warwick,  a  citizen  of 
the  United  States,  but  then  residing  in  Lon- 
don, and  carrying  on  business  as  a  merchant, 
and  Miss  Louisa  Holdsworth,  an  English 
lady. 

In  contemplation  of  this  marriage  a  set- 
tlement, dated  the  4th  of  April  1826,  was 
executed ;  and  by  this  setUement  certain 
funds,  belonging  to  the  lady,  were  assigned  to 
B.G.  Davis  and  G.  F.  Davis,  as  trustees,  upon 
trust,  with  the  consent  in  writing  of  the  hus- 
band and  wife,  to  lay  out  the  same,  either  upon 
the  public  stocks  or  funds  of  Great  Britain  or 
America,  or  upon  real  securities  in  England, 
Wales,  or  America ;  and  with  such  consent 
to  change  the  securities  for  others  of  a  like 
nature,  and  to  stand  possessed  of  the  secu- 
rities upon  the  trusts  in  the  settlement 
mentioned. 

The  settlement  contained  the  following 
proviso  as  to  the  appointment  of  new  trus- 
tees :  **  Provided,  &c.  that  in  case  the  said  B. 
G.  Davis  and  G.  F.  Davis,  or  either  of  them, 
or  any  new  trustee  or  trustees  to  be  appointed 
under  this  present  provision  in  their,  or  either 
of  their  place,  shall  depart  this  life,  or  be 
desirous  of  being  discharged  of  and  from  the 
aforesaid  trusts,  or  shall  neglect  or  refuse,  or 
become  incapable  to  act  in  the  said  trusts 
before  the  same  shall  be  fully  executed  and 
performed,  then,  and  in  that  case,  and  so 
soon  and  so  often  as  the  same  shall  happen,  it 
shall  and  may  be  lawful  to  and  for  the  said 
Sidney  Warwick  and  Xouisa  Holdsworth, 
during  their  joint  lives,  and  after  the  decease 
of  either,  then  to  and  for  the  said  Sidney 
3N 
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Warwick  alone,  if  living,  or  his  executors 
or  administrators,  or  in  case  of  his  or  their 
default  for  one  calendar  month  after  he 
or  they  shall  be  thereunto  requested,  by 
the  acting  trustee  or  trustees  for  the 
time  being,  or  the  last  trustee,  or  the 
executors  or  administrators  of  the  last 
acting  trustee,  for  the  acting  trustee  or 
trustees,  or  trustee  for  the  time  being,  or 
the  last  acting  trustee,  or  the  executors  or 
administrators  of  the  last  acting  trustee,  to 
nominate  any  person  or  persons  to  supply 
the  place  of  the  trustee  or  trustees  respec- 
tively so  dying,  desiring  to  be  discharged,  or 
refusing,  neglecting,  or  becoming  incapable 
to  act  as  aforesaid  and  that  immediately  after 
such  appointment  the  trust  estate,  money, 
stocks,  funds,  and  securities  which  shall  be 
then  vested  under  or  by  virtue  of  these  pre- 
sents in  the  trustee  or  trustees  respectively, 
so  dying,  desiring  to  be  discharged,  or  re- 
fusing, neglecting,  or  becoming  incapable  to 
act  as  aforesaid,  shall  be  conveyed,  assigned, 
and  transferred  so  and  in  such  maimer  as 
that  the  same  may  vest  in  such  new  trustee 
or  trustees  jointly  with  the  surviving  or  con- 
tinuing trustee  or  trustees,  or  solely,  as  the 
case  may  require,  and  in  his,  her,  or  their 
heirs,  executors,  administrators,  and  assigns, 
upon  the  trusts  hereinbefore  expressed  and 
declared  of  and  concerning  the  same,  and 
that  every  new  trustee  shsdl  have  and  may 
exercise  the  same  powers,  privileges  and 
authorities  whatsoever,  as  if  he  had  been 
appointed  a  trustee  by  these  presents,  and 
as  if  his  name  had  been  inserted  in  these 
presents  instead  of  the  name  of  the  trustee 
or  trustees,  in  or  to  whose  place  such  new 
trustee  or  trustees  respectively  shall  come 
or  succeed." 

Mr.  B.  G.  Davis  and  Mr.  G.  F.  Davis 
were  both  of  them  English,  and  resident  in 
London. 

By  an  indenture,  indorsed  on  the  mar- 
riage settlement,  and  dated  the  13th  of 
October  1831,  Mr.  and  Mrs.  Sidney  War- 
wick, **  in  pursuance  and  in  exercise  of  the 
power  or  authority  given  to  them  in  that 
behalf,**  nominated  C.  Warwick,  A.  War- 
wick, and  J.  M.  Warwick,  to  supply  the 
place  of,  and  instead  of,  B.  G.  Davis  and 
G.  F.  Davis. 

Messrs.  C.  Warwick,  A.  Warwick,  and 
J.  M.  Warwick  were  citizens  of  the  United 
States,  and  lived  in  Virginia,  from  which 


State  Mr.  Sidney  Warwick  had  originally 
come. 

Soon  after  the  execution  of  the  appoint- 
ment of  these  new  trustees,  the  funds  were 
assigned  to  thew,  and  afterwards  vested  in 
government  securities  of  the  United  States. 

There  was  no  evidence  as  to  the  inten- 
tions of  Mr.  Sidney  Warwick,  at  the  time 
of  the  marriage,  or  any  other  time,  with 
respect  to  a  permanent  residence  in  England, 
or  to  a  return  to  the  United  States. 

In  this  suit,  which  related  to  the  liability 
of  the  trustees,  B.  G.  Davis  and  G.  F.  Davis, 
two  questions  arose :  first,  whether  tho 
appointment  of  new  trustees  was  invalid, 
on  the  ground  of  three  having  been  ap- 
pointed in  the  place  of  two ;  and,  secondly, 
whether  such  appointment  was  invalid,  on 
the  ground  of  aUens  having  been  appointed 
in  the  place  of  Englishmen. 

Mr,  Swanston,  Mr,  fViffram,  Mr.  Lee^ 
Mr,  Leackf  and  Mr,  Palmer,  for  the  dif- 
ferent parties. 

The  following  authorities  were  cited : — 
Lewin  on  Trusts,  p.  465. 
Ex  parte  Davis,  2  You.  &  Col.  N.C.  468; 
B.C.  12  Law  J.  Rep.  (n.s.)  Bankr.  38. 

Knight  Bruce,  V .C — The  first  question 
is,  whether,  two  original  trustees  having 
retired,  two  others  ought  not  to  have  been 
appointed  in  their  stead.  -Generally  the 
rule  to  be  adhered  to  is,  that,  where  original 
trustees  retire,  their  places  should  be  filled 
up  by  the  same  number  of  new  trustees ;  it 
is  a  rule  of  convenience,  and  this  may  be 
presumed  or  taken  to  be  conformable  to 
the  intention  of  the  parties  to  the  settlement, 
where  nothing  else  appears.  If,  however^ 
the  deed  be  worded  so  as  to  authorize  three 
to  succeed  two,  effect  may  be  given  to  it. 
On  the  true  construction  of  this  settlement, 
I  think  there  is  a  power  in  it  to  appoint  a 
greater  number  than  two  in  the  place  of  the 
two.  Taking  then,  or  allowing  the  rule 
to  be  true,  as  stated,  this  deed,  on  the  face 
of  it,  exhibits  an  intention  to  give  permis- 
sion to  appoint  three  trustees  in  the  place  of 
two,  and  Uiere  is  no  liability  on  that  ground. 
.  The  next  question  is  one  of  a  more  for- 
midable nature.  The  three  trustees  sub- 
stituted, were  citizens  of  the  United  States. 
Now,  without  deciding  the  question,  I  will 
assume,  that  where  there  is  a  settlement  of 
personal  property  made  in  England,  on  the 
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marriage  of  English  persons,  the  appoint- 
ment of  foreigners  or  persons  resident  out 
of  England  to  be  new  trustees,  would  be  an 
improper  one :  I  assume  this,  without  ex- 
pressing any  opinion  on  it  But  how  does 
the  case  stand  here  ?  A  settlement  is  made, 
on  the  marriage  of  an  English  lady  with  a 
citizen  of  the  United  States,  resident  in 
this  country  for  a  temporary  purpose.  I 
must  tak^  it  that  it  was  considered  probable 
at  the  time  the  settlement  was  made,  that 
the  wife  would  go  to  the  United  States  with 
her  husband.  There  is  a  power  to  invest 
the  money  in  government  funds  of  America 
(an  expression  being  used  of  the  largest 
sense,  not  simply  the  United  States,  but 
America  generdQy)  or  in  real  securities  in 
America.  It  is  plain  that  it  was  in  the 
view  of  the  parties  at  the  time  the  settlement 
was  made,  that  it  was  probable  that  the 
funds  might  be  withdrawn  from  the  juris- 
diction of  the  Court,  leaving  only  the  trus- 
tees answerable  for  them,  and  that,  as  far  as 
these  persons  are  concerned,  they  would 
only  have  to  shew  that  the  settlement  had 
been  acted  up  to,  to  be  exempt  from  all  liabi- 
lity; aU  the  objects  being  fulfilled,  and 
nothing  being  left  to  operate  on:  all  this 
may  have  been  contemplated.  The  husband 
and  wife  propose,  or  have  it  in  contempla- 
tion to  go  to  America,  and  desire  to  have 
the  funds  transmitted  there,  and  the  old 
trustees,  desirous  of  retiring  or  of  forward- 
ing the  wishes  of  the  parties,  wish  to  give 
up  the  trust.  Three  persons,  citizens  of 
the  United  States,  Virginians,  and  citizens 
of  the  same  State  as  the  husband  belonged 
to,  are  appointed  in  their  places.  I  think 
it  to  have  beenaproper  and  justifiable  course. 


>    HUGHB8  V.  LIPSCOMBE. 


WlORAM,  V.C. 

July  2,  6. 

L.C. 
July  24. 

Answer — Attachment — Note  at  foot  of 
the  Bill — Traversing  Note, 

An  attachment  for  not  answering  will  not 
issue  against  one  of  several  defendants,  who 
is  served  with  a  subpoena  to  answer j  hut  who 
is  tidt  required  by  the  note  at  the  foot  of  the 
biU  to  answer  any  of  the  interrogatories ;  but 
in  default  of  answer ,  and  after  the  time  for 
answering  has  expired,  the  plaintiff  may  file 


a  traversing  note  against  such  defendant, 
under  the  2lst  Order  of  August  1841. 
Jones  V.  Wilson  (12  Sim.  361,)  overruled. 

The  bOl  in  this  case  was  filed  against 
three  defendants,  from  two  of  whom  dis- 
covery was  required  according  to  the  form 
prescribed  by  the  19th  Order  of  August 
1841 ;  (1)  but  the  third  defendant  was  not 
required  by  the  note  at  the  foot  of  the  bill  to 
answer  any  of  the  interrogatories.  The  third 
defendant  put  in  no  answer ;  and,  at  the  ex^ 
piration  of  the  time  for  answering,  the  plain- 
tiff applied  for  an  attachment  against  him  ; 
but  the  ofiicer  refused  to  seal  it  without  the 
directions  of  the  Court. 

Mr,  FreeUng  now  moved  that  the  officer 
might  be  directed  to  seal  the  attachment ; 
and  insisted,  that  though  the  16th  Order 
of  August  1841  in  such  a  case  rendered 
his  answer  unexceptionable,  yet  he  was 
still  bound  to  obey  the  subpoena — Wilson 
V.  Jones  (2).  The  plaintiff  did  not  re- 
quire a  ^covery,  but  only  some  kind  of 
answer,  to  substantiate  the  proceedings.  If 
the  defendant  was  not  bound  to  answer,  the 
time  for  answering  could  never  expire ;  and 
consequently  the  plaintiff  would  be  unable 
to  file  a  traversing  note  under  the  21st 
Order  of  August  1841. 

July  6.— -WiGEAM,  V.  C— Prior  to  the 
Orders  of  the  26th  of  August  1841,  a  de- 
fendant in  equity,  served  with  a  subpoena 
to  appear  and  answer,  was  bound,  primd 
facie,  to  answer  every  interrogatory  in  the 
bill ;  and  also  to  answer  every  statement 
and  charge  in  the  bill,  whether  specially 
interrogated  thereto  or  not.  The  practice  of 
the  Court,  prior  to  these  orders,  was  subject 
to  this  further  Inconvenience :  a  defendant 
who  was  ignorant  of  all  the  facts  alleged  in 
the  bill,  had  no  direct  means  of  submitting, 
without  answering  the  bill,  to  such  decree 
as  the  plaintiff  might  by  evidence  prove 
himself  entitled  to,  and  the  plaintiff  had  no 
means  of  putting  the  truth  of  the  bill  in 
issue,  without  caJling  for  an  answer ;  thus 
putting  both  himself  and  the  defendant  to 
the  expense  and  inconvenience  of  an  answer 
to  the  whole  bill,  without  the  interests  of  either 
party  requiring  that  course  to  be  taken.   To 

(1)  Ord.Can.  169;  10LawJ.Rep.(N.8.)Chaiic. 
412. 

(2)  12  Sim.  361. 
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remedy  this  evil,  the  16th,  17th,  IBth,  19th, 
and  21  fit  Orders  of  August  1841  were  passed. 
According  to  the  practice  introduced  by  these 
orders,  a  defendant  cannot,  without  subject- 
ing himself  to  the  consequences  of  imper- 
tinence, unless  specially  interrogated,  an- 
swer any  statement,  charge,  or  interrogatory 
in  the  bill,  only  by  stating  his  ignorance  of 
the  matter  so  stated  or  charged ;  and  after 
the  time  allowed  to  a  defendant  to  plead, 
answer,  or  demur,  not  demurring  alone,  has 
expired,  if  the  defendant  has  filed  no  answer, 
plea,  or  demurrer,  the  plaintiff,  by  filing  a 
traversing  note,  may  bring  the  cause  to  issue 
as  completely  as  if  the  defendant  had  filed 
an  answer ;  and  if  the  case  be  one  in  which 
the  interests  of  the  defendant  do  not  require 
that  he  should  file  an  answer,  the  course 
pointed  out  by  the  21st  Order  is  that  which, 
in  point  of  expense,  is  obviously  best  adapted 
to  the  convenience  of  all  parties. 

In  this  case  the  plaintiff  has  not  called  upon 
the  defendant  to  answer  any  statement  or  in- 
terrogatory in  the  bill.  The  time  allowed  to 
the  defendant  to  plead,  answer,  or  demur, 
not  demurring  alone,  has  expired,  and  the 
defendant  has  filed  no  plea,  answer,  or  de- 
murrer to  the  bill.  The  plaintiff  has  not 
filed  a  traversing  note,  but  has  required  the 
officer  to  seal  an  attachment  against  the 
defendant  for  not  answering;  which  the 
offieer  has  declined  to  do  without  the  direc- 
tions of  the  Court.  In  the  absence  of  au- 
thority, I  should  have  had  no  doubt  upon 
the  point.  If  the  plaintiff,  for  the  mere 
purpose  of  getting  his  cause  to  issue,  had 
desired  an  answer,  he  might,  in  the  first 
instance,  have  interrogated  the  defendant, 
"  whether  he  did  not  claim  some  interest," 
or  other  simple  question;  or  he  might 
have  amended  his  bill  afterwards,  and  sup- 
plied the  deficiency  by  an  interrogatory; 
or  he  might  now,  according  to  my  view, 
file  a  traversing  note,  and  thereby,  at  the 
least  expense,  obtain  every  advantage  which 
a  formal  answer  could  give  him. 

It  was  said  that  a  traversing  note  could 
not  be  filed ;  and  that  in  this  respect  it  was 
like  the  case  of  an  infant,  from  whom 
an  answer  was  always  required.  I  do  not 
agree  with  that  proposition.  If  the  defen- 
dant is  not  in  defeult,  an  attachment  cannot 
issue ;  and,  if  he  is  in  default,  a  traversing 
note  may  be  filed.  The  right  to  the  tra- 
versing note  and  to  the  attachment  is  inci- 


dent to  the  same  default.  By  reftumg  tlie 
attachment  the  plaintiff  can  lose  nothing,  for 
the  attachment  would  extract  nothing  fh)m 
the  defendant,  but  some  formal  answer* 
Upon  the  above  view,  I  should  be  prepared 
to  say  that  an  attachment  would  not  issue.  I 
do  not  say  anything  about  the  bill  in  this 
case;  because  the  question  is  one  of  general 
practice,  and  it  cannot  be  the  duty  of  the 
officer  to  read  the  bill.  I  will,  therefore, 
suppose  a  simple  case,  in  which  the  defen- 
dant is  ignorant  of  all  the  matters  chaiged 
in  the  biU,  and  has  nothing  to  add  to  the  case 
made  by  the  bill ;  and  in  whidi,  not  being 
called  upon  for  an  answer,  he  has  not  filed  one. 
In  such  a  case  the  answer  must  of  necessity 
be  either  impertinent  or  immaterial.  Ought 
the  Orders  of  August  1841  to  be  so  con- 
strued as  to  allow  &e  plaintiff  in  sueh  a  case 
to  attach  a  defendant  for  the  mere  purpose 
of  obtaining  firom  him  a  nominal  answer, 
when,  by  a  traversing  note,  the  same  end 
may  be  accomplished  7  My  opinion  is»  that 
according  to  the  sound  constructbn  of  the 
above-mentioned  Orders,  the  obligation  upon 
the  defendant  to  answer,  there  being  no 
interrogatories  addressed  to  him,  is  taken 
away ;  that,  in  that  case,  the  defendant  has 
the  option  of  not  answering ;  and  that  if  the 
plaintiff  is  desirous  of  proceeding  according 
to  the  eld  practice,  he  must  speoally  inter- 
rogate the  defendant  according  to  the  mode 
pointed  out  by  the  Orders  of  August  1841 ; 
or  he  must  put  the  cause  at  issue  by  filing 
a  traversing  note.  I  cannot  suggest  to  my- 
self a  single  case  in  which,  by  this  construc- 
tion of  the  Orders,  the  plaindff  can  be  pre- 
vented from  conducting  his  cause  in  the 
way  he  Uiinks  best,  and  any  other  construc- 
tion would  be  productive  of  inconvenience, 
and  probably  of  injustice,  to  the  defendant. 
It  appears,  however,  that  the  Vice  Chancel- 
lor of  England,  in  Wilson  v.  /m^v,  has 
come  to  an  opposite  conclusion.  If  I  should 
follow  that  decision,  my  decision  would  still 
be  in  conflict  with  the  opinion  of  another 
branch  of  this  Court.  For  the  sake  of  uni- 
formity, the  proper  course  would  be  that  the 
application  should  be  made  to  the  Lord 
Chancellor,  at  my  request,  in  order  that  the 
practice  may  be  setUed, 

July  24. — On  application  being  made  to 
the  Lord  Chancellor,  his  Lordship  vroa  of 
opinion,  that  the  Orders  of  August  1841 
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qualified  tbe  language  of  the  subpoana,  so 
as  to  tender  an  answer  necessary  only  where 
the  note  required  it ;  and  that  the  case  was 
one  in  which  a  traversing  note  could  be 
filed;  and  he  affirmed  his  Honour's  con- 
struction of  the  Orders. 


7;       } 
»,  20.  ) 


OOURTNAT  V.  WUUAMS. 


WioiuM,  V.C 
June  27 
July  10, 

Set-off —  Legatee — Debtor  —  Statute  of 
Limitations  —  Acknowledgment  —  DecXara- 
tions  in  Bankruptcy. 

An  executor  is  entitled  to  set  off  against  a 
legacy  a  debt  due  from  the  legatee  to  the 
testator^  though  such  debt  mag  have  been 
barred  by  the  statute  before  the  testator^s 
death,  Sed  quaere,  if  the  executor  had  made 
himself  personally  responsible  for  the  legacy. 

Statements  made  by  the  legatee  in  his 
balance  sheet,  or  in  his  examination  under 
his  bankruptcy t  will  not  constitute  an  ae^ 
knowledgment  of  the  debt  within  the  statute ; 
but  such  statements  are  evidence  to  shew  the 
**  character**  of  the  advances  made  to  the 
legatee  by  the  testator;  namely ^  whether 
made  as  gifts  or  loans. 

A.  Richardson,  the  testator,  by  his  wHl, 
dated  in  May  1825,  bequeathed  to  R.  Ha- 
milton, a  legacy  of  2,500/.,  and  appointed 
the  defendant  Williams  and  another  his  ex- 
ecutors. The  testator  died  in  December 
1881,  and  his  will  was  duly  proved  by  his 
executors.  In  July  1882,  a  fiat  in  bank- 
ruptcy issued  against  R«  Hamilton,  which, 
in  the  December  following,  was  superseded 
-with  the  consent  of  the  creditors,  upon  a 
composition  of  \0s*  in  the  pound.  On  that 
occasion  the  legacy  of  2,500/.  was  assigned 
by  R.  Hamilton  as  a  security  for  the  money 
advanced  to  pay  the  composition ;  and  by 
an  assignment  in  October  1886,  the  legacy 
became  absolutely  vested  in  the  plaintiff. 
In  January  1842,  the  bill  was  filed  against 
Williams,  the  surviving  executor  of  A.  Rich- 
ardson, to  recover  the  legacy.  The  executor 
admitted  assets,  but  set  up  as  a  defence  to 
tbe  daim,  that  R.  Hamilton  was,  at  the 
time  of  the  testator's  death,  indebted  to  his 
estate  in  a  sum  exceeding  the  amount  of  the 
l^acy ;  and  the  executor  claimed  to -set  off 


these  debts  against  the  legacy.  On  a  refer- 
ence to  the  Master,  he  found  that  R.  Ha- 
milton was  on  terms  of  great  intimacy  with 
the  testator ;  and  that  the  testator,  for  many 
years  previous  to  his  death,  was  in  the  habit 
of  advancing  him  sums  of  money ;  and  that 
the  amount  of  such  advances  was  evidenced 
by  certain  bills  drawn  by  R.  Hamilton  upon 
the  testator,  and  by  certain  cheques  drawn 
by  the  testator  in  R.  Hamilton's  favour; 
and  particularly  that  the  testator  advanced 
to  him  the  sum  of  1,1002.  for  the  pmrchasa 
of  a  commission  in  the  army ;  and  the 
Master  ultimately  found  that  R.  Hamilton 
was  indebted  to  the  testator's  estate  in  the 
sum  of  2,8352. 

It  appeared  that  R.  Hamilton,  in  a  printed 
letter  addressed  to  Lord  F.  Somerset,  on  the 
occasion  of  his  retiring  from  the  army,  had 
stated  that  he  was  indebted  to  the  testator  in 
the  sum  of  1,1002.,  being  the  money  ad- 
vanced by  the  testator  for  the  purchase  of 
his  commission.  It  appeared  that  in  his 
balance  sheet,  exhibited  under  the  bank- 
ruptcy, and  also  on  his  examination,  R. 
Hamilton  had  stated  himself  to  be  a  debtor 
to  the  testator  to  the  amount  of  about  6,0002. , 
specifying  the  sum  of  1,1002.,  as  the  sum  ad- 
vanced for  his  commission.  It  also  appeared 
that  all  the  debts  found  due  by  the  Master, 
except  as  to  3002.,  were  barred  by  the  Statute 
of  Limitations  previous  to  the  testator's 
death.  R.  Hamilton  had  died  before  the 
institution  of  the  suit. 

Exceptions  were  taken  by  the  plaintiff  to 
the  Master's  report ;  and  the  cause  coming 
on  upon  the  exceptions  and  further  direc- 
tions, the  principal  points  insisted  upon  in 
support  of  the  exceptions  were,  first,  that 
the  advances  were  gifts  and  not  loans ;  that 
the  proof  of  the  drawing  and  payment  of 
a  cheque  was  no  proof  of  a  debt ;  and  so 
also  as  to  the  bills. 

Cory  V.  Gerrish,  4  Esp.  9. 

Aubert  v.  Walsh,  4  Taunt,  298. 

Pearce  v.  Davis,  1  Moo.  &  Rob.  865. 
Secondly,  that  the  declarations  made,  and 
the  examinations  had,  in  the  bankruptcy, 
were  not  acknowledgments  within  the  sta- 
tute, being  compulsory. 

Brigstocke  v.  Smith,  1  Cr.  &  M.  488 ; 
S.C.  2  Law  J.  Rep.  (n.s.)  Exch.  187. 

Whippy  V.  Hilary,  3  B.  &  Ad.  389 : 

s.  c.  4  Law  J.  Rep.  (n.s.)  K.B.  178. 

And  that  no  precise  sum  was  stated  to  be  due. 
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Kenneti  v.  Milbank,  8  Bing.  38 ;  8.  c. 

1  Law  J.  Rep.  (n.s.)  C.P.  8. 
Routledge  v.  Ramsay,^ Adi.  &  £1.  221 ; 
s.  c.  7  Law  J.  Rep.  (n.s.)  a.B.  156. 
LinaellY.  Bofuor,  2  Bing.  N.C.  241 ;  s.c. 
5  Law  J.  Rep.  (n.s.)  C.P.  40. 
And  that  the  printed  letter  was  not  a  writing 
within  the  act.     Thirdly,  that  the  executor 
could  not  set  off  a  deht  barred  by  the  statute 
having  only  the  same  right  that  the  testator 
himself  had,  who,  by  his  course  of  conduct 
must  be.  taken  to  have  forgiven  the  debt — 
Flower  v.  Marten  {\). 

It  was  contended  on  the  other  side,  that 
the  advances  being  admitted,  the  declara- 
tions in  bankruptcy  were  good  evidence 
to  establish  the  character  of  Siose  advances 
as  loans ;  that  the  Statute  of  Limitations 
barring  the  remedy  only,  and  not  the  right, 
the  debt,  though  not  recoverable  by  per- 
sonal action,  was  the  subject  of  set-off  by  the 
executor,  as  so  much  of  the  assets  in  the 
hands  of  the  legatee. 

Mr,  Temple  and  Mr.  Rudall,  for  the  ex- 
ceptions. 

Mr,  Glasse,  in  support  of  the  Master's 
finding. 

July  20.— WiGRAM,  V.C— This  is  a  bill 
by  a  person  claiming  to  be  entitled  by  as- 
signment to  a  legacy  of  2,500^.,  which,  by 
the  will  of  A.  Ridiardson,  was  bequeathed  to 
a  gentleman  of  the  name  of  R.  Hamilton. 
The  right  of  the  plaintiff  to  the  legacy  was 
not  disputed  ;  but  it  was  said  that  the  ori- 
ginal legatee,  under  whom  he  claimed  deri- 
vatively, was  a  debtor  to  the  testator's  estate 
in  a  large  sum  of  money;  and  that  the 
amount  of  the  debt  ought  to  be  set  off  against 
the  claim  to  the  legacy,  so  as  to  satisfy  it  in 
the  whole,  or  in  part,  as  the  case  might  be. 
On  the  part  of  the  plaintiff  it  was  aigued 
that  there  was  no  debt.  It  was  not  denied 
that  advances  had  been  made  by  the  testator 
to  R.  Hamilton,  but  it  was  said  that  those 
advances  were  gifts,  and  not  loans ;  and  in 
consequence  it  was  referred  to  the  Master  to 
inquire  and  state  to  the  Court  whether,  at  the 
death  of  the  testator,  the  legatee,  R.  Hamil- 
ton, was  indebted  to  the  testator  in  any, 
and  what  sum  of  money,  and  for  the  better 
making  such  inquiry,  the  parties  were  to 


(1)2  MyL  &  Cr.  469;  s.  c.  6  Uw  J.  Rep.  (n.s.) 
Chtno.  167. 


produce  before  the  Master  all  books,  &c., 
and  were  to  be  examined  upon  interrogatories 
as  the  Master  should  direct ;  and  the  Master 
was  to  be  at  liberty  to  state  spedal  cireum- 
stances  at  the  request  of  either  party,  and  the 
consideration  of  further  directions  and  costs 
was  reserved.  The  Master  by  his  report, 
after  stating  the  advances  made  by  the  tes- 
tator to  R.  Hamilton,  fbund,  that  at  the 
death  of  the  testator,  R.  Haxnilton  was  in- 
debted to  him  in  various  sums  of  money, 
amounting  together  to  2,335Z.  Exceptions 
were  taken  to  that  report,  which  were  in 
substance,  that  the  Master  ought  to  have 
found  that  nothing  was  due  firom  R.  Hamil- 
ton to  the  estate  of  the  testator,  or  at  all 
events  not  more  than  3002. 

The  grounds  on  which  the  exceptions  were 
sought  to  be  maintained  were,  first,  that  the 
advances  were  not  proved ;  next,  that  the 
advances  were  gifts  and  not  loans;  and, 
thirdly,  supposing  them  to  be  loans,  that  the 
Statute  of  Limitations  was  a  bar,  except  as 
to  3002.  advanced  within  six  years  of  the 
testator's  death ;  and  it  was  further  insisted 
by  the  plaintiff,  that  there  was  no  acknow- 
ledgment by  R.  Hamilton  to  take  any  of 
the  debts  out  of  the  statute.  The  conclusion 
to  which  I  had  come  in  reading  the  evidence 
in  the  case  was,  that  the  Master,  though 
right  in  the  main  in  his  report,  had,  to  some 
extent,  come  to  a  conclusion  widi  which  I 
could  not  agree.  If  I  had  acted  upon  these 
exceptions  only,  I  must  have  referred  it 
back  to  the  Master,  and  upon  the  case  coming 
back  I  should  have  had  to  deal  with  the 
question  on  further  directions ;  and  the  ques- 
tion on  fiirther  directions  would  have  been 
simply  this — ^whether  an  executor  can  insist 
on  detaining  a  legacy  by  way  of  retainer,  or 
set-off,  or  satisfiEiction,  or  whatever  it  maybe 
called,  of  a  debt  due  from  the  legatee  to  the 
testator,  which  at  the  time  of  the  testator's 
death  was  barred  by  the  Statute  of  Limita- 
tions. To  avoid,  therefore,  the  delay  and 
the  useless  interposition  of  the  report,  I 
thought  it  best  to  suggest  to  the  parties  that 
the  case  should  be  set  down  for  further  di- 
rections, as  well  as  upon  the  exceptions ;  so 
that  I  might  at  once  give  an  opinion  upon 
the  whole  case,  and  then  any  party  dis- 
satisfied might  carry  the  whole  question  by 
way  of  appeal  to  another  tribunal. 

That  course  being  acceded  to,  the  first  ques- 
tion now  is,  whether  the  advances  made  by 
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the  testator  were  gifts  or  loans.  The  Master 
hegan  first  by  examining  the  original  trans- 
action, and  he  had  before  him  as  evidence  that 
they  were  all  loans,  certain  books,  receipts, 
and  vouchers,  a  bOl  of  exchange,  and  oUier 
documents.  It  was  contended,  that  a  great 
deal  of  the  evidence  upon  which  the  Master 
must  have  acted  was  founded  entirely  on 
cheques,  and  it  was  said,  that  a  cheque  was 
no  evidence  of  a  debt.  Unquestionably, 
cheques  are  given  quite  as  often  for  the  pay- 
ment of  debts  as  they  are  for  the  payment  of 
loans ;  and  it  would  be  most  extraordinary 
if  it  had  ever  been  held  that  a  cheque  was 
primd  facie  evidence  of  a  debt.  The  ad- 
vances were  admitted  in  the  states  of  facts, 
and  therefore,  on  those  pleadings,  the  Master 
had  only  to  determine  the  amount  of  the 
advances  and  their  character ;  and,  admit- 
ting for  the  purposes  of  the  argument  that 
the  cheques  would  not  be  evidence  of  a  debt, 
still  if  you  once  a4mit  that  the  advances 
were  made,  the  cheques  might  be  evidence 
of  the  amount  of  the  advances ;  and  that  I 
take  to  be  the  only  purpose  for  which  the 
Master  has  used  them.  Assuming  that  the 
Master  had  correctly  ascertained  the  advances 
to  acertain  amount,  he  would  then  have  to  con- 
sider whedier  tliey  were  gifts  or  loans.  Now, 
it  appears,  that  Mr.  Hamilton  had  become 
bankrupt,  and  that  before  the  assignment  of 
his  legacy,  he  had  carried  in  his  balance  sheet 
under  the  bankruptcy,  and  that  he  was  also 
examined  under  the  bankruptcy.  In  his 
balance  sheet  he  stated  himself  to  be  a  debtor 
.to  the  testator  to  the  amount  of  6,000^.,  not 
giving  the  precise  amount.  On  his  examina- 
tion he  stated  positively  that  he  was  a  debtor 
to  him  in  the  same  way,  one  sum  of  1,100/. 
being  specified  in  his  examination  as  the  sum 
advanced  for  his  commission.  Now,  it  was 
aig:ued  for  the  plaintiff,  and  I  am  very  much 
inclined  to  agree  with  that  argument,  that 
admissions  made  in  bankruptcy  are  not  such 
an  acknowledgment  of  debt  as  will  take  a 
case  out  of  the  statute;  because,  for  the 
reasons  I  am  about  to  mention,  an  acknow- 
ledgment, to  have  that  effect,  must  be  one 
thereby  the  party  charges  himself.  But  on 
the  question  whether  a  debt  was  owing, 
-whether  he  owed  money  or  not,  I  cannot 
conceive  upon  what  principle  I  should  not 
liold,  that  the  admissions  of  a  party  made 
in  his  balance  sheet,  and  the  oath  (which 
carries  it  not  one  step  further  in  my  opinion) 


are  evidence  that  the  advances  made  to  him 
were  loans  and  not  gifts ;  and,  if  so,  there 
was  an  admission  of  debt  to  an  amount  far 
exceeding  anything  the  Master  has  found ; 
and  the  only  question  the  Master  had  then 
to  consider  was  the  amount  of  the  debt.  The 
case,  however,  did  hot  rest  on  that  evidence 
alone. 

There  was  a  printed  book  put  in  evidence, 
and  a  letter  written  by  R.  Hamilton,  in 
which  he  refers  to  a  printed  book  as  con- 
taining a  statement  of  his  affiiirs.  There 
was  the  evidence  of  Sir  J.  Hamilton,  proving, 
as  I  understand  it,  that  the  particular  book 
in  evidence  was  a  book  given  to  him  by 
R.  Hamilton  as  coming  from  himself;  and 
there  is  the  further  evidence  of  another 
witness,  proving  the  part  R.  Hamilton  took 
in  the  printing  and  publishing  of  the  book. 
The  book,  on  being  referred  to,  does  not  go 
the  length  of  the  examination ;  but  it  goes 
to  the  full  length  of  a  loan  of  1,1 00/.,.  for 
he  there  expressly  states,  that  1,100/.  had 
been  advanced  to  him  by  the  testator  for 
the  purpose  of  his  commission,  and  was  a 
debt  that  he  was  bound  to  pay  to  the  tes- 
tator. I  have  not  the  least  doubt  that  the 
Master  was  right,  on  that  evidence  (if  not 
successfully  controverted),  in  holding,  that 
the  advances,  whatever  the  amount  was, 
were  loans,  and  not  gifts.  Opposed  to  this 
was  the  evidence  of  Sir  J.  Hamilton,  whose 
evidence  is  quite  positive,  that  the  testator 
stated  to  him  that  the  1,100/.  was  a  gift. 
With  respect  to  all  the  rest,  Sir  J.  Hamilton 
says  that  he  believes  they  were  gifts,  from 
general  conversations  with  the  testator. 
Now,  on  that  evidence  alone,  it  is  quite 
impossible  to  act  on  anything,  except  the 
1,100/.;  and,  with  respect  to  that  sum, 
when  that  evidence  is  opposed  to  the  posi- 
tive statement  of  the  party  and  the  oath  of 
the  party,  and  with  the  possibility  that  Sir 
J.  Hamilton  may  have  been  mistaken,  it 
appears  to  me,  Uiat  there  is  no  balance  of 
testimony  as  to  the  conclusion  to  which  I 
ought  now  to  come.  The  only  other  evi- 
dence is  that  of  a  servant  of  the  testator,  on 
which  I  shall  only  observe^  that  it  is  of  that 
nature  as  to  be  very  far  from  disposing  me 
to  believe  it,  in  opposition  to  the  statement 
of  the  party  himself.  If  the  testator  really 
had  a  meaning  different  from  that  which  he 
communicated  to  R.  Hamilton,  I  cannot 
doubt  the  testator  would  have  taken  some 
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other  means  of  making  it  known  than  that 
of  gossiping  with  a  servant.  The  distinction 
between  a  loan  and  a  gift  is  simply,  whether 
he  did  or  did  not  retain  to  himself  a  right 
to  demand  payment  of  the  money;  and, 
therefore,  whether  he  advanced  the  money 
by  way  of  gift,  or  whether  he  lent  it  to  a 
man  who  he  thought  could  never  repay  him, 
if  he  reserved  to  himself  the  right  of  reco- 
vering it,  it  was  a  loan,  and  not  a  gift.  I 
think,  therefore,  the  Master  was  right  in 
finding  that  these  were  loans,  and  not  gifts. 

Having  come  to  that  conclusion,  the  next 
point  is  the  amount.  The  SOO^.  was  not 
barred  by  the  statute  at  the  testator's  death. 
The  1,100/.  I  think  is  also  sufficiently 
proved,  so  as  to  be  taken  out  of  the  Statute 
of  Limitations,  by  the  letter  written  by 
R.  Hamilton  to  Lord  Fitzroy  Somerset. 
I  shall  presently  observe  on  what,  under 
the  new  statute,  I  understand  to  be  the  law 
with  respect  to  the  acknowledgment  taking 
the  case  out  of  the  statute.  Now,  the  ba« 
lance  is  only  proved  in  two  ways :  by  the 
balance-sheet  carried  in,  and  by  the  exami- 
nation under  the  bankruptcy.  The  whole 
depends  upon  the  examination  under  the 
bankruptcy.  Now,  two  objections  were 
taken  to  this :  one  was,  the  amount  of  the 
balance  was  not  specified  in  the  balance-* 
sheet  or  in  the  examination;  and  it  was 
said,  that  under  the  recent  statute  it  was 
necessary  that  the  amount  should  be  stated, 
and  the  case  of  Kennett  v.  Milbank  was 
cited  in  support  of  that  proposition.  That 
proposition  startled  me  at  the  moment, 
having  always  understood,  that  under  Lord 
Tentc»rden's  Act,  the  same  acknowledgment 
that  would  suffice  before  the  act  would  suf- 
fice after  it,  with  this  qualification,  that 
since  the  act,  the  acknowledgment  must  be 
in  writing,  whereas,  before  the  act,  a  verbal 
acknowledgment  would  be  sufficient.  On  a 
careful  examination  of  Kennett  v.  Milbank, 
I  very  much  doubt  whether  the  Lord  Chief 
Justice  meant  to  assert  any  such  thing  as 
one  part  of  the  judgment  would  seem  to 
imply.  Certainly,  the  other  Judges  ad- 
vanced no  such  proposition.  But,  at  any 
rate,  the  case  of  Haydon  v.  Williams  (2) 
contains  a  judgment  by  the  same  learned 
Judge  directly  the  other  way.  The  defer- 
ence due  to  any  dictum  of  tlie  Chief  Jus- 
tice of  the  Common  Pleas  naturally  made 

(2)  7  Bing.  168  ;  8.c.  9  Law  J.  Rep.  C.P.  16. 


persons  anxious  on  that  point ;  and  conse- 
quently, the  moment  an  opportunity  oc- 
curred, the  point  was  brought  again  under 
the  review  of  the  Court ;  and  in  Lechmere 
T.  Fletcher  (3),  and  in  WaUer  v.  Lacy  (4), 
it  was  expressly  decided  that  it  was  not 
necessary  that  the  amount  should  appear  ; 
that  the  same  acknowledgment  which  would 
have  been  sufficient  before  Lord  Tenterden's 
Act  would  be  sufficient  now,  if  in  writing* 
There  can  be  no  doubt  that  if  a  person  be- 
fore the  statute  had  written  to  a  stranger,  and 
said,  "  I  owe  A.  B.  a  sum  of  money  upon  a 
balance  of  account,"  that  acknowled^ent 
made  to  another  person  might  be  taken  ad- 
vantage of,  and  an  action  might  have  been 
sustained  upon  it,  and  the  balance  proved  ; 
and  such  I  apprehend  to  be  the  law  of  the 
Court  now. 

But  another  question  remains,  namely, 
whether  this  b  an  acknowledgment  to  take 
the  case  out  of  the  statute ;  and  the  rule 
as  to  that,  on  the  authority  of  the  cases 
cited  at  law,  which  I  take  to  be  conclusive, 
is,  that  the  acknowledgment  must  be  one 
whereby  the  party  charges  himself.  If  he 
acknowledges  a  debt,  and  says  nothing 
more,  the  Court  implies  a  promise  to  pay 
the  debt ;  but,  if  his  promise  is  to  pay  out 
of  a  particular  fimd,  or  he  tells  the  party 
where  he  can  get  paid,  that  is  not  an  ac- 
knowledgment whereby  he  charges  himself; 
and  therefore  it  will  not  take  the  case  out  of 
the  statute,  except  as  regards  the  particular 
fund  referred  to.  That  Iteing  the  state  of 
the  case,  it  would  be  most  extraordinary  if 
a  compulsory  acknowledgment,  drawn  ftom 
a  party  in  bankruptcy,  where  the  object  of 
the  proceeding  is  not  to  charge  the  party, 
but  to  discharge  him,  and  distribute  his 
assets,  could  be  an  acknowledgment  taking 
the  case  out  of  the  statute.  Upon  that  point 
I  feel  bound  to  differ  fi:om  the  Master,  as- 
suming that  that  was  the  only  evidence  the 
Master  went  upon. 

The  exceptions  being  right  in  part  and 
wrong  in  part,  I  give  no  costs  upon  the 
exceptions;  and  the  consequence  will  be, 
that  the  exceptions  become  now  perfectly 
immaterial,  except  as  they  lead  to  the  de- 
cision of  the  question  upon  further  direc- 

(3)  1  Cr.  &  M.  623;  s.  c.  2  Law  J.  Rep.  (n.8.) 
Exch.  219. 

(4)  I  Man.  &  Gr.  54;  s.c.  9  Lave  J.  Rep.  (n.s.) 
C.P.  217. 
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tions.  I  take  the  case  to  be  one  in  which, 
founding  myself  on  the  special  circumstances 
appearing  on  the  Master's  report,  I  am  to 
decide  whether,  as  to  so  much  of  the  debt 
as  was  barred  by  the  statute,  the  executors 
have  or  have  not  a  right  to  say  that  the 
claims  of  the  plaintiff  in  respect  of  the  legacy 
should  be  amalgamated  with  that,  so  as  only 
to  give  him  what  was  due  on  the  balance  of 
the  account. 

Now,  the  Statute  of  Limitations  which 
governs  the  present  case,  is  the  21  Jac.  1. 
c.  16,  which  takes  away  the  right  of  action 
against  the  person  of  the  debtor,  unless 
the  action  be  brought  within  six  years 
after  the  cause  of  action  arose.  It  takes 
away  the  remedy,  but  leaves  the  right  un- 
touched, so  far  as  the  words  of  the  act  are 
concerned ;  differing  in  this  respect  from  a 
more  recent  Statute  of  Limitations,  by  which 
the  right  as  well  as  the  remedy  is  barred.  In 
accordance  with  this  construction  of  the  act, 
it  has  been  decided,  that  if  a  creditor,  by 
means  of  a  lien  or  other  lawful  means, 
can  pay  himself,  without  resorting  to  an 
action  against  the  person  of  the  debtor,  he 
may  lawfully  do  so.  The  case  of  Spears  v. 
Harthf  (5)  is  a  strong  authority  on  the 
question  of  lien ;  and  the  case  of  Higgins  v. 
Scoit  (6)  is  an  authority  upon  the  same 
subject.  If  a  debtor  pays  money  to  a 
creditor  without  directing  the  appropria- 
tion, which  the  debtor  paying  money  al- 
ways may  do,  the  creditor  having  acquired 
a  right  to  apply  it,  may  apply  it  in  pay- 
ment of  a  debt  barred  by  the  Statute  of  Limi- 
tations. The  case  of  MilU  v.  Fowkes  (7), 
is  an  authority  upon  that  point.  I  refer 
also  to  Coppin  v.  Coppin  (8),  and  William^ 
son  V.  Natflor  (9),  upon  the  same  subject. 
I  shall  assume,  for  the  purposes  of  the  ar- 
gument in  this  case,  that  the  right  which 
the  law  gives  to  the  creditor  having  a  lien 
on  the  goods  or  other  property  of  the  debtor, 
does  not  enable  a  debtor  effectually  to  plead, 
by  way  of  set-off,  a  debt  barred  by  the  Sta- 
tute of  Limitations, — ^that  is,  I  shall  assume 
that  the  plaintiff  might  reply  the  Statute  of 
Limitations  in  answer  to  such  a  plea,  as 

(5)  S  Esp.  81. 

(6)  2  B.&  Ad.  413  ;  ■.€.  9  Law  J.  Rep.  K.B.  262. 

(7)  5  Binff.  N.C.  455;  s.c.  8  Law  J.  Rep  (m.s.) 
CP.  276. 

(8)  2  P.  Wma.  291. 
<9)  3  YoQ.  &  CoL  208. 

Nbw  Sbsibs,  XIII.— Chamc. 


in  Chappie  v.  Durston  (10),  and  Field  v. 
Bezant  (11).  The  question  then  is,  whether 
the  present  case  is  to  be  governed  by  the 
principle  of  the  former  or  of  the  latter  cases. 
If  the  executor  had  made  himself  personally 
liable  to  the  payment  of  the  legacy,  or  if  the 
object  of  the  suit  had  been  to  charge  the 
executor  personally,  the  principle  of  the 
latter  cases  might  possibly  govern  this.  But 
this  is  a  suit  to  recover  a  legacy  out  of 
assets ;  that  is,  to  claim  a  portion  of  the 
assets  in  the  hands  of  the  executor,  and  the 
claim  is  not  made  in  any  other  way. 

Now,  to  say  that  the  right  remains,  and 
that  the  remedy  only  is  barred,  is  the  same 
thing,  in  a  case  like  this,  as  saying,  that  the 
legatee  has  in  his  hands,  assets  of  the  testa- 
tor to  the  amount  of  his  debt ;  and  several 
ways  of  putting  the  case,  on  the  part  of  the 
defendants,  might  be  suggested  in  support  of 
their  argument.  The  executors  may  say  to 
the  legatee,  **  You  have  assets  in  your  hands ; 
I  admit  your  right  to  the  legacy ;  pay  your 
legacy  pro  tanto  out  of  the  assets  in  your 
h^ds,"  as  in  Jeffs  v.  Wood^  and  Campbell 
V.  Gra^m  (12).  Secondly,  the  executor 
might  say,  "  You  ask  a  portion  of  the  assets 
of  the  testator ;  you  are  yourself  a  debtor 
to  the  testator's  estate,  and  his  assets  are 
unadministered  pro  tanto  by  your  defi&ult;  it 
is  against  conscience  that  you  should  take 
anything  out  of  the  estate  until  you  have 
made  good  what  you  owe  him;"  and  the 
equity  of  a  trustee  to  impound  ihe  interest 
of  a  cestui  que  trust  in  the  trust  fund,  under 
such  circumstances  is  clear — Priddy  v. 
Rose{\Z\  Smith  v.  Smith  {\4),  Ex  parte 
Turpin  {15),  In  such  a  case  it  is,  that  the 
rule,  that  he  who  would  have  equity  must 
do  equity,  would  apply  by  way  of  rebutter 
to  the  plaintiff's  demand.  A  third  way  of 
putting  the  case  may,  perhaps,  be  suggested. 
If  the  testator  had  been  living,  and  the  sta- 
tute had  been  pleaded  to  an  action  by  him- 
self, he  might  have  paid  himself,  to  the 
amount  of  the  legacy,  by  cancelling  the 
legacy  in  his  will.     Now,  the  will  was  made 

(10)  1  Cr.  &  Jcr.  I. 

(11)  5  B.  &  Ad.  857  ;  s.  o.  2  Law  J.  Rep.  (n.b.) 
K.B.  193. 

(12)  1  Rubs.  &M.  453  ;8.c.9UwJ.R6p.Cb.  234. 

(13)  8Mer.86. 

(14)  3  YoQ.&Col.328;t.c.8LawJ.Rep.(R.8.) 
Exch.  Eq.  46. 

(15)  Mont.  443 ;  s.c.  1  Law  J.  Rep.  (n.b.)  Bankr. 
46. 
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on  the  supposition  that  the  debt  existed, 
and,  if  so,  in  contemplation  of  law,  on  the 
supposition  that  the  debt  would  be  paid.  If 
the  circumstances  under  which,  and  with 
reference  to  which  the  will  w^as  made,  be- 
came altered  by  the  act  of  the  legatee,  it  is 
possible  that  a  court  of  justice,  in  this  case 
as  well  as  in  many  others,  might  hold  that  the 
altered  circumstances  might  operate  as  a  revo- 
cation, as  in  the  case  of  a  demise  or  bequest 
made  to  a  person,  and  the  marriage  and  birth 
of  a  child  of  the  testator  after  the  date  of  the 
will.  The  mere  alteration  in  circumstances 
alone  has  the  effect  of  a  revocation.  I  do 
not,  however,  at  all  rely  upon  this  last  point. 
I  think  the  first  and  second  points  are  deci- 
sive in  this  case.  There  must  be  a  declara- 
tion, that  the  amount  of  the  debt  is  to  be 
set  off  against  the  legacy,  and  the  balance  of 
the  legacy  is  to  carry  interest.  No  costs  on 
either  side. 


u.{ 


HARVEY  V,   SHELTON, 
SHELTON  V.   HARVEY. 


M.R 

July  3 

Arbitration  — Irregularity —  Private  In  - 
terview — Communication  by  Letter  with  Ar* 
bitrator —  Mercantile  Reference — Validity 
of  Award, 

A  submission  to  arbitration  was  entered 
into  by  A,  and  B,  of  all  matters  in  difference 
between  them.  The  arbitrator  gave  due 
notice  to  the  'parties  of  his  intention  to  hold  a 
meeting  on  the  2Qth  of  September,  which  was 
Jiolden,  and  attended  by  one  of  the  parties^ 
and  the  solicitor  of  the  other  party.  The 
parties  met  on  the  following  day  before  the 
arbitrator,  who,  after  hearing  both  parties, 
and  with  their  consent,  took  with  him  all  the 
books,  S^c,  for  the  examination  of  an  accoun- 
tant. Shortly  afterwards,  and  before  making 
his  award,  the  arbitrator  was  apprised  by  the 
accountant  of  a  supposed  error  in  the  ac- 
counts, as  to  a  sum  of  money,  upon  which  the 
arbitrator  summoned  A,  who  was  more  conver- 
sant with  the  accounts  than  B,  to  appear  be- 
fore him  and  the  accountant,  when  the  sup- 
posed error  was  explained  and  set  right  to 
the  arbitrator's  satisfaction.  About  a  month 
afterwards,  the  accountant  again  discovered 
in  the  accounts  what  he  supposed  an  error, 
as  to  a  sum  of  money,  which  was  explained 
by  A,  in  like  manner  as  before,  to  the  satis^ 
faction  of  the  arbitrator;  but  in  both  in- 


stances no  notice  was  given  to  the  other 
party,  B,  of  A.'s  intended  attendance  on  the 
arbitrator.  The  arbitrator  shortly  afters 
wards  made  his  award :  —  the  award  was 
ordered  to  be  set  aside. 

The  same  course  of  proceeding  ought  to 
take  place  in  mercantile  as  in  other  refer^ 
ences  to  arbitration. 

Private  communications  ought  on  no  ac- 
count to  be  made  to  an  arbitrator  by  a  party 
previously  to  the  making  of  his  award. 

This  was  an  application,  on  the  part  of 
the  plaindiF  Harvey,  to  set  aside  an  award, 
dated  the  26th  of  February  1844;  and  by 
the  notice  of  motion  it  was  objected,  that  the 
arbitrator  committed  divers  irregularities  in 
the  conduct  of  the  proceedings  under  the 
reference  made  to  him,  and  in  making  the 
award ;  and,  in  particular,  that  the  arbitrator 
held  divers  meetings,  of  which  no  proper 
notice  was  given  to  the  plaintiff  Harvey,  or 
his  solicitor;  and  at  which  meetings  John 
Shelton,  one  of  the  defendants,  by  himself 
or  his  agents,  attended  ;  that  the  arbitrator 
made  his  award  upon  the  statements  and 
evidence  of  the  other  parties,  defendants  to 
the  reference,  and  particularly  of  the  defen- 
dant Shelton,  and  without  hearing  the  state- 
ment or  evidence  of  Harvey,  and  without 
giving  him  any  proper  opportunity  of  making 
his  statement,  or  producing  his  evidence 
before  the  arbitrator ;  also,  that  there  were 
divers  objections  on  the  face  of  the  award. 
The  notice  of  motion  sought  that  the  order, 
whereby  the  award  had  been  made  a  rule  of 
the  court,  might  be  discharged.  A  decree 
was  made  in  the  two  causes,  by  the  Master 
of  the  Rolls,  on  the  18th  of  February  1837 ; 
and,  after  much  litigation  between  the  par- 
ties, on  a  reference  to  the  Master,  it  was 
agreed  to  refer  all  matters  in  dispute  between 
the  parties  to  T.  W.  for  his  final  award ;  and 
accordingly,  on  the  21st  of  August  1843, 
Harvey  received  a  notice  from  the  arbitrator, 
appointing  the  26th  of  September  1843  for 
proceeding  on  the  reference  made  to  him, 
and  intimating,  that  in  case  of  the  absence  of 
any  or  either  of  the  parties  he  should  proceed 
and  make  his  award ;  on  the  26th  of  Septem- 
ber 1843,  a  meeting  was  accordingly  held, 
when  Harvey  was  present,  but  his  solicitor 
failed  to  attend  on  his  behalf,  although  he 
promised  to  do  so,  and  Shelton's  solicitor  was 
heard  in  support  of  his  case.  Another  meeting 
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took  place  the  following  day  before  the  arbi- 
trator, when  Harvey's  solicitor  again  failed 
to  attend,  and  by  letter  explained  the  cause 
of  his  absence;  whereupon  the  arbitrator 
proceeded,  by  further  hearing  Shelton's  soli- 
citor on  his  behalf,  and  afterwards  Hanrey 
himself  was  heard ;  and,  on  the  conclusion 
of  the  meeting,  the  arbitrator  took  away 
with  him,  for  his  perusal,  Harvey's  papers 
and  the  co-partnership  books,  which  it  was 
agreed,  by  all  parties,  should  be  considered 
correct,  Harvey  at  the  time  fully  believing, 
as  he  alleged,  that  he  should  have  the  oppor- 
tunity, at  a  subsequent  meeting,  of  repre- 
senting his  case  through  his  professional 
adviser,  and  of  producing  evidence  in  sup- 
port thereof.  The  other  side  denied  such 
all^ation;  and  stated,  that  at  the  last  meet- 
ing, on  the  27th  of  September,  the  arbitrator 
stated,  in  the  hearing  of  Harvey,  that  he, 
the  arbitrator,  should  have  the  whole  of  the 
books,  &c.  checked  and  examined  by  Norris, 
and  then  make  his  award,  but  that  each 
party  should  be  at  liberty  to  examine  such 
books  and  accounts  in  the  hands  and  pre- 
sence of  Norris.  No  meeting,  subsequently 
to  the  27th  of  September,  was  ever  held  by 
the  arbitrator,  of  which  Harvey  had  any 
notice,  although  it  was  essential  to  Harvey's 
case,  as  alleged  by  him,  that  he  should  have 
a  further  meeting  to  state  and  prove  his  case 
through  his  solicitor,  the  same  being  of  great 
length  and  complicated  in  its  details.  The 
arbitrator  remained  in  possession  of  the 
whole  of  Harvey's  papers,  from  the  27th  of 
September  1843  until  after  he  had  made 
his  award.  Thomas  Norris,  who  was  em- 
ployed by  the  arbitrator,  with  the  approval 
of  the  parties  interested,  to  examine  the 
books  and  accounts  in  the  matters  of  the 
reference,  stated,  that  pending  his  examina- 
tion thereof,  the  arbitrator  and  Shelton  came 
twice  to  and  were  together  at  his  office,  exam- 
ining such  books  and  accounts;  upon  the 
first  occasion,  which  was  the  6th  of  December 
1843,  for  a  period  of  not  more  than  one 
hour,  and  upon  the  last  occasion,  being  the 
27th  of  January  1844,  between  two  and 
three  hours ;  Harvey  was  not  present  upon 
either  of  those  occasions,  nor  did  Norris  ever 
see,  nor,  to  his  belief,  ever  were  Harvey  and 
the  arbitrator  together  at  Norris's  office  or 
elsewhere,  for  the  purpose  of  examining  the 
books  and  accounts ;  but  Norris,  at  Harvey's 
request,  applied  to  the  arbitrator  to  fix  some 


time  when  he  would  see  Harvey,  whereupon 
the  arbitrator  finally  fixed  the  13th  of  Fe- 
bruary 1 844,  on  which  day  Harvey  saw  the 
arbitrator,  who  heard  all  the  statements 
Harvey  had  to  make,  in  the  absence  of 
Shelton,  and  stated  to  Harvey  that  all  was 
right,  and  he  should  shortly  make  his  award, 
Harvey  knowing,  at  the  time,  that  such 
meeting  was  not  a  meeting  on  the  reference, 
and  that  Shelton  had  no  notice  thereof. 
Harvey  never  expressed  to  Norris  any  wish 
to  have  any  further  meeting  under  such 
reference,  or  stated  that  he  expected  any 
further  meeting  would  be  held.  Harvey, 
on  the  19th  of  January  1844,  wrote  and 
sent  a  long  letter  to  the  arbitrator  relative 
to  the  matters  in  dispute,  to  which  no  answer 
was  given.  Harvey,  for  a  period  of  five 
years  preceding  the  date  of  the  reference, 
had  attended  the  greater  part  of  the  warrants 
on  heavy  accounts  before  the  Master,  under 
the  decree  of  the  Court,  and  appeared  well 
able  to  conduct  and  carry  out  any  matter 
relative  to  accounts,  where  accounts  had  to 
be  taken,  which  was  the  case  here.  On 
the  occasion  of  Shelton  being  sent  for  by  the 
arbitrator,  on  the  6th  of  December  1843,  to 
meet  him  at  the  office  of  Norris,  he  was 
called  on  to  explain  an  entry  of  350Z.  in  the 
partnership  ledger,  when  Shelton  pointed 
out  to  the  arbitrator,  that  it  had  been  acci- 
dentally overlooked  by  Norris,  with  which 
the  arbitrator  was  satisfied.  On  the  27th 
of  January  1844,  when  Shelton  was  again 
sent  for,  to  explain  what  was  supposed  to 
be  an  omission  of  37/.  lOs,  in  the  accounts, 
and  one  or  two  other  supposed  small  omis- 
sions, he  satisfactorily  explained  the  same 
to  the  arbitrator,  and  Norris  expressed  his 
surprise  that  he  had  overlooked  the  same ; 
but  nothing  further  transpired  at  either  of 
such  meetings. 

The  arbitrator,  by  his  affidavit  (amongst 
other  things),  stated,  that  at  the  conclusion 
of  the  meeting,  on  the  27th  of  September 
1843,  Harvey  stated,  that  he  had  no  further 
observations  to  make  or  evidence  to  offer ; 
and  he  did  not  then,  or  at  any  time  after- 
wards, consider  that  any  further  meeting 
was  necessary.  During  the  time  that  elapsed 
between  the  27th  of  September  1843  and 
the  12th  of  January  1844,  when  Norris 
concluded  his  examination  and  checking  of 
the  books,  Harvey  was  frequently  at  the 
office  of  Norris,  not  only  examining  such 
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books,  but  also  examining  and  checking  the 
accounts,  and  the  abstracts  and  extracts 
made  by  Norris  therefrom,  all  of  which 
Harvey  approved. 

The  arbitrator  by  his  award,  dated  the 
26th  of  February  1844  (amongst  other 
things),  ordered  that  all  disputes  between 
the  parties  should  thenceforth  cease,  and 
all  actions  and  suits  between  the  parties  be 
discontinued,  and  that,  at  the  dissolution  of 
the  partnership,  on  the  26th  of  September 
1832,  after  all  debts  due  and  owing  by  the 
partnership  had  been  paid  by  John  Shelton 
out  of  the  assets  of  the  firm,  as  far  as  they 
extended,  and  the  balance  thereof,  out  of 
his  own  private  estate,  the  sum  of  1,203/. 
was  due  and  owing  from  George  Harvey  to 
John  Shelton ;  and  he  i^irther  awarded,  that 
upon  the  dissolution  of  the  partnership,  all 
the  debts,  stock  in  trade,  boats,  carts,  en- 
gines, utensils,  fixtures,  and  effects  of  the 
trade  or  partnership,  were  the  property  of 
John  Shelton,  subject  to  any  claim  (if  any) 
there  might  be  thereon  between  the  defen- 
dants Oldknow  and  Clarke,  as  executors  of 
the  testator,  and  John  Shelton,  and  that 
George  Harvey  had  not  any  right  or  title 
thereto,  or  to  any  of  them,  or  to  any  part 
thereof.  The  arbitrator  further  awarded, 
that  the  amount  of  the  share  of  the  subse- 
quent profits  to  which  George  Harvey 
was  entitled  should  be  a  set-off  against  the 
sum  of  1,2032.  due  from  George  Harvey  to 
John  Shelton ;  and  that  the  provisions  con- 
tained in  the  agreement  of  the  26th  of  Sep- 
tember 1832,  and  all  partnership  and  other 
dealings  and  transactions  between  George 
Harvey  and  John  Shelton  terminated  finally 
on  the  26th  of  September  1839. 

Mr.  Danielle  in  support  of  the  application 
of  the  defendant  Harvey,  to  set  aside  the 
award,  contended  that  die  holding  of  the 
two  meetings,  on  the  6th  of  December  1843 
and  27th  of  January  1844,  between  the 
arbitrator  and  Shelton,  in  the  absence  of 
Harvey,  fully  justified  the  motion ;  that, 
besides  that  irregularity  on  the  part  of  the 
arbitrator,  the  award  was  bad,  inasmuch  as 
it  was  not  final  on  the  face  of  it ;  that  no 
explanation  had  been  or  could  be  given  for 
the  books  and  accounts  being  kept  open  in 
the  hands  of  Norris,  the  accountant,  for  the 
inspection  of  the  parties,  if  it  was  intended 
that  the  meeting  of  the  27th  of  September 
1843  should  be  the  final  one.     It  was  also 


contended,  that  that  part  of  the  award 
which  gave  the  stock  in  trade,  &c.  to 
Shelton,  subject  to  any  claim  there  might 
be  (if  any)  thereon  between  Oldknow  and 
Clarke,  as  executors  of  the  testator,  and 
Shelton,'  was  not  final ;  neither  was  that 
part  of  the  award  final  or  certain  which 
spoke  of  the  set-off  between  the  parties,  the 
arbitrator  having  nowhere  found  what  was 
due  from  Shelton  to  Harvey.  It  was  in- 
sisted, lastly,  that  the  award  to  be  final 
ought  to  be  mutual. 

The  following  cases  were  cited  in  support 
of  the  motion  : — 

Walker  v.  Frobiaher,  6  Ves.  70. 

Ex  parte  Hick,  8  Taunt.  694. 

Pepper  v.  Gorham^  4  B.  Mo.  148. 

Doddington  v.  Hudson,  1  Bing.  384. 
Mr.  G.  Turner  and  Mr.  Glasse,  contri, 
for  Shelton,  said  that  the  objections  to  the 
award  in  reality  were  three  in  number — 
first,  that  Harvey  expected  another  meeting 
would  have  been  held ;  secondly,  that  the 
arbitrator  had  interviews  with  Shelton,  after 
the  27th  of  September  1843,  in  the  absence 
of  Harvey,  and  without  notice  having  been 
given  thereof  to  Harvey  ;  and,  thirdly,  that 
the  award  was  bad  on  the  face  of  it :  and 
contended,  that  the  meeting  on  the  27th  of 
September  was  a  final  one,  the  books  then 
given  up  to  the  arbitrator  being  books  for- 
merly used  in  the  trade,  and  not  then  in 
use;  and  when  applied  to  by  Harvey,  in 
February  1844,  the  arbitrator  stated  that 
he  should  shortiy  make  his  award,  to  which 
no  objection  was  raised  by  Harvey ;  that 
the  communications  which  took  place  be- 
tween the  arbitrator  and  Shelton,  on  the 
6th  of  December  1843  and  27th  of  Jan- 
uary 1844,  were  not  of  such  a  nature  as 
ought  to  vitiate  the  award,  for  if  the  arbi- 
trator had  himself  examined  the  books,  he 
would  have  arrived  at  the  same  conclusion 
as  he  came  to  after  they  had  been  examined 
by  Shelton  with  Norris ;  that  the  applica- 
tion was  made  to  the  equitable  jurisdiction 
of  the  Court  by  Harvey,  who  was  himself 
in  de&ult ;  that  a  party  having  adopted,  as 
Harvey  had  done  in  the  present  case,  the 
conduct  of  the  arbitrator,  could  not  be 
heard  to  complain  thereof;  that  there  was 
no  objection  to  the  award  in  respect  of  the 
direction  that  the  greater  sum  should  be  a 
set-off  against  the  less,  the  arbitrator  being 
the  sole  judge  of  law  and  equity,  and  there 
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being  a  general  direction  in  the  award  that 
all  questions  between  the  parties  should 
cease  ;  and  that,  in  mercantile  references,  it 
was  not  an  unusual  thing  to  examine  parties 
separately, 

Williams  v.  Munnings^   Ry.   &   Moo. 

N.P.C.  18, 
Wataon  on  Arbitration,  p.  75  ;  and 
Fetherstane  v.  Cooper,  9  Yes.  69. 

The  Mastkr  of  the  Rolls,  after  stating 
the  facts  of  the  meetings  before  the  arbitra- 
tor in  1843,  and  the  objections  raised  to 
the  award  on  the  part  of  the  defendant 
Harvey,  said,  I  think  it  probable  that 
both  parties  might  be  mistaken  as  re- 
garded the  first  point,  viz.,  whether  another 
meeting  was  to  be  held  before  the  arbitrator 
proceeded  to  make  his  award.  Each  of  the 
parties  stated  his  case,  on  the  26th  and  27th 
of  September  1843,  before  the  arbitrator, 
and  on  the  latter  day,  and  at  the  conclusion 
of  the  meeting,  the  accounts  and  trade 
books  were  placed  in  the  arbitrator's  hands, 
with  an  understanding  that  both  parties 
were  to  have  access  thereto ;  and  it  might 
be  naturally  supposed,  if  disputed  items 
appeared  in  the  accounts,  that  a  further 
meeting  might  very  properly  be  directed, 
with  a  view  to  inquiring  into  the  same.  As 
to  the  second  point,  we  must  look  at  the  situ- 
ation of  the  parties ;  it  might  be  material 
that  each  party  should  have  access  to  the 
books,  and  if  so,  also  to  the  accounts. 
Shelton  seems  to  have  been  familiar  with 
the  books,  but  Harvey  not  so  :  these  books 
were  deposited  with  Norris,  and  he  says 
that  either  party  might  have  had  access  to 
them  whilst  in  his  possession ;  Shelton  had 
clearly  a  right  to  attend  Norris,  to  look  at 
the  books  and  accounts;  and  it  might  be 
right  that  he  should  confer  with  Nonis 
relative  to  the  same.  Shelton  attended 
Norris,  and  saw  the  extracts  which  Norris 
had  made,  and  he  checked  them  with  the 
books ;  but  at  this  period  it  does  not  appear 
that  Shelton  had  any  communication  with 
the  arbitrator.  This  went  on  till  the  month 
of  December  1843,  and  then  this  took  place, 
▼i2.,  Norris  had  a  difficulty  about  an  item 
in  the  accounts  of  350i.  This  circum- 
stance having  been  stated  to  the  arbitrator 
by  Norris,  the  arbitrator  summoned  Shelton 
to  attend  him,  for  the  purpose  of  explaining 
the  apparent  error ;  and  it  is  to  be  regretted 


that  the  arbitrator  did  not  at  the  same  time 
summon  Harvey  to  attend  him  with  Shelton. 
Shelton  having  attended  the  arbitrator,  the 
matter  is  satisfactorily  explained.  It  does 
not  appear  how  the  result  prejudices  Har- 
vey, but  we  have  the  arbitrator  seeking  and 
obtaining  a  private  interview  with  one  of  the 
parties  materially  interested  in  the  subject- 
matter  of  the  award,  which  is  always  most 
objectionable.  The  like  proceedings  take 
place  with  reference  to  another  sum,  as  to 
which  differences  might  have  existed,  and 
Shelton  is  again  summoned  by  the  arbitrator 
to  attend  him.  Shelton  has  a  private  inter- 
view with  the  arbitrator,  and  explanations 
are  given  by  Shelton,  and  the  arbitrator  is 
satisfied  therewith,  and  Harvey  becomes 
bound  thereby.  This  course  of  proceeding 
was  very  improper,  for  no  one  ought  to  use 
means  likely  to  affect  the  mind  of  a  person 
acting  in  a  judicial  character ;  and  it  is  ab- 
surd to  say,  a  different  course  of  proceeding 
la  allowed  in  mercantile  references  to  that 
which  is  pursued  in  other  references,  and  I 
repudiate  any  such  notion.  One  party,  in 
cases  of  this  nature,  cannot  be  allowed  to 
use  the  means  of  influence  not  known  to 
his  opponent.  It  is  argued  that  the  two 
parties  are  in  equal  &ult ;  and  it  is  reported 
that  Lord  Eldon  said,  if  a  fact  of  this  kind 
be  brought  forward,  the  guilty  party  cannot 
be  heard  to  make  the  complaint ;  and  in  the 
present  case  the  acts  of  Shelton  were  not 
spontaneous  ones  on  his  part.  What  Harvey 
states  is  mainly  denied  by  the  other  side. 
His  statement  is,  that  he  was  desirous  there 
should  be  a  meeting  at  which  all  parties 
could  attend  the  arbitrator;  but  this  is 
distinctly  contradicted  by  the  other  side. 
Then  there  is  the  letter  of  the  19  th  of 
January  1844,  written  by  Harvey  to  the 
arbitrator,  which  I  cannot  advert  to  without 
making  the  observation,  that  it  was  ex- 
tremely improper  in  Harvey  to  write  the 
same.  My  rule  is,  to  hand  over  all  com- 
munications made  to  me  in  a  cause  by  one 
party,  to  the  opposite  party.  The  last  pro- 
ceeding here  is  the  interview  between  the 
arbitrator  and  Harvey,  when  the  former 
sUted  to  the  latter  that  all  was  right,  and  he 
should  shortly  make  his  award.  This  is  a 
matter  in  which  justice  is  concerned,  and 
not  a  matter  merely  between  the  parties  who 
are  litigant,  but  one  which  concerns  the 
public    I  am  not  satisfied  the  arbitrator  in 
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this  case  went  beyond  the  power  incident 
to  his  office,  but  he  deviated  from  the  course 
which  justice  demands. 

Award  ordered  to  be  set  aside,  but  with- 
out costs. 


'} 


WiGRAM,  V.C 

June  8, 10 ;     >     jones  v.  mossop. 
July  24. 

Equitable  Set-off — Administrator — InsoU 
vent — Surety — Answer, 

The  obligor  in  a  bond  becomes  surety  for  a 
sum  of  money  advanced  by  a  stranger  to  the 
obligee,  and,  after  the  insolvency  of  the 
obligee,  pays  the  money  for  which  he  was 
surety ;  the  obligor  is  entitled  in  equity,  as 
against  the  assignee  in  insolvency,  to  set  off 
the  sum  so  paid  by  him  against  the  amount 
due  by  him  on  the  bond. 

In  1834,  A,  executed  a  bond  to  J,  R.  for 
5001.  In  1835  J,  R,  died  intestate^  and  in 
1838  administration  was  granted  to  R,  R, 
In  the  interval,  between  the  death  of  J.  R, 
and  the  grant  of  administration.  A,  had  be- 
come  surety  for  various  sums  of  money  ad" 
vanced  to  R,  R.  by  a  stranger.  In  1839 
R.  R.  became  insolvent,  and  M.  was  ap* 
pointed  his  assignee.  In  1840  R.  R,  died, 
and  shortly  afterwards  A.  paid  the  sums  for 
which  he  had  so  become  surety,  M,  there^ 
upon  took  out  administration  de  bonis  non 
to  J,  R,  and  sued  A.  at  law  for  the  whole 
amount  due  upon  the  bond.  A.  then  filed  his 
bill  against  M.  to  restrain  the  action,  and, 
upon  motion  for  an  injunction  upon  the  answer 
of  M,  which  stated,  that  he  believed  that 
R.  R,  as  administrator,  was  beneficially  en- 
titled to  the  bond,  exclusive  of  any  debts  of 
t/.  R : — Held,  that  A.  was  entitled  in  equity, 
upon  that  admission,  to  set  off  against  the 
amount  of  the  bond  the  sums  he  had  paid  as 
surety  for  R,  R  ;  that  admission  being  equi- 
valent to  the  assent  of  an  executor  to  a  legacy, 
constituting  the  bOOl.  the  separate  property 
ofR.R. 

On  the  29th  of  September  1834  the  plain- 
tiff  executed  a  bond  to  J.  Read  (deceased), 
conditioned  for  the  payment  of  500L  In 
January  1835  J.  Read  died,  leaving  R.  B. 
Read,  his  only  child  and  sole  next-of-kin. 
On  his  death ,  a  will  was  produced  by  one 
Harris,  who  claimed  thereunder  to  be  the 


sole  devisee  and  legatee  of  Read  the  father. 
Read  the  son  contended,  that  his  father  died 
intestate,  and  a  long  litigation  ensued  in 
the  ecclesiastical  courts,  and  ultimately,  in 
1838,  sentence  was  given  against  the  will, 
and,  shortly  afterwards,  letters  of  adminis- 
tration of  his  father's  estate  were  granted  to 
Read  the  son.  In  the  interval  between 
Read  the  father's  death,  and  the  grant  of  the 
administration,  Read  the  son  became  in 
embarrassed  circumstances,  and  one  Beavan, 
in  July  1835,  advanced  to  him  100^. ;  and 
the  plaintiff  and  two  others,  as  sureties  for 
Read  the  son,  gave  to  Beavan  their  joint 
and  several  promissory  note  for  that  amount 
Beavan  afterwards  advanced  various  other 
sums  to  Read  the  son,  for  which  the  plain- 
tiff and  Read  the  son,  gave  their  promissoiy 
notes  to  Beavan ;  and,  ultimately,  the  plain- 
tiff had  become  surety  for  Read  the  son, 
before  the  grant  of  administration,  to  the 
amount  of  337/.  and  upwards.     In  January 

1839  a  vesting  order  under  the  insolvent 
acts  was  obtained  against  Read  the  son,  and 
in  the  July  following  the  defendant,  Mossop, 
was  appointed  his  assignee.      In  January 

1840  Read  the  son  died,  and  the  plaintiff  in 
December  1840,  paid  the  amount  due  on 
the  several  promissory  notes.  Mossop  then 
applied  for  and  obtained  letters  of  adminis- 
tration de  bonis  non,  to  Read  the  father, 
and  thereupon  commenced  an  action  against 
the  plaintiff  for  the  full  amount  of  the  bond. 
The  plaintiff  then  filed  his  bUl  against  Mos- 
sop, claiming  to  be  entitled  in  equity  to  set 
off  the  amount  of  the  notes  he  had  so  paid 
as  surety  for  Read  the  son,  against  the 
amount  due  upon  the  bond ;  and  praying 
that  Mossop  might  be  restrained  by  injunc- 
tion from  prosecuting  the  said  action. 
Mossop,  by  his  answer,  stated,  *'that  he 
believed  that  by  the  letters  of  administration 
granted  to  Read  the  son,  the  money  due 
upon  the  bond  did  become  part  of  the  net 
residue  of  the  father's  estate ;  and  that  the 
same  became  legally  and  equitably  part  of 
the  property  of  Read  the  son,  and  that  he 
thereby  became  entitled  to  receive  the  money 
due  thereon  for  his  own  use  and  benefit ; 
that  the  estate  of  Read  the  son  became 
vested  in  him,  the  defendant,  as  assignee, 
and  that  thereupon  the  beneficial  ownership 
in  the  bond  vested  in  him,  the  defendant." 
The  answer  will  be  found  more  fully  set  out 
in  his  Honour's  judgment. 
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A  motion  wals  now  made  on  the  part  of 
the  plaintiff  for  an  injunction. 

Mr.  RcmiUy  and  Mr,  Jamea^  for  the 
motion. — If  Read  the  son  had  been  alive, 
and  had  never  become  insolvent,  and  the 
plaintiff  had  actually  paid  the  promissory 
notes,  he  would  have  been  entitled  in  equity 
to  say  to  Read  the  son,  *'  You  shall  not  sue 
me  upon  the  bond  without  doing  equity, 
and  paying  that  which  you  owe  me."  It 
is  not  necessary,  in  order  to  establish  a  set- 
off in  equity,  that  there  should  be  mutual 
debts  and  mutual  credits.  And  it  is  quite 
clear  that  the  assignee  is  in  no  better  situa- 
tion, in  that  respect,  than  the  original  debtor. 
The  fact  of  the  payment  of  the  promissory 
notes  by  the  plaintiff  after  the  insolvency 
will  not  affect  Uie  question,  if  the  transaction, 
in  respect  of  which  the  payment  was  made, 
took  place  previously. 

Jeff^  V.  Wood,  2  P.  Wms.  128. 
James  v.  Kynnier,  5  Ves.  108. 
Moseley  v.  Hanford,  1 0  B.  &  C.  729 ;  s.  c. 

8  Law  J.  Rep.  K.B.  261. 
Ex  parte  Turpin,  Mont.  443 ;    s.  c.   1 

Law  J.  Rep.  (n.s.)  Bankr.  46. 
SmUh  V.  Smith,  1  You.  &  Col.  338. 
Ex  parte  Stephens,  11  Yes.  24. 
VuUiamy  v.  Noble,  3  Mer.  593. 
Clark  V.  Cort,  Cr.  &  Ph.  154;    s.  c.  10 

Law  J.  Rep.  (n.s.)  Chanc.  113. 
Rawson  v.  Samuel,  Cr.  &  Ph.  161 ;  s.  c. 

10  Law  J.  Rep.  (n.s.)  Chanc.  214. 
Dodd  V.  LydaU,  1  Hare,  333. 
Cherry  v.  Boultbee,  4  Myl.  &  Cr.  442 ; 
s.  c.  9  Law  J.  Rep.  (n.s.)  Chanc.  118. 
Antrohus  v.  Davidson,  3  Mer.  569. 
The  answer  also  admits,  that  the  money  due 
on  the  bond  was,  at  and  before  the  insol- 
vency,  both   legally   and  beneficially  the 
money  of  Read   the  son.     The  plaintiff, 
therefore,  was  in  the  situation  of  a  deposi-  ' 
tary,  having  so  much  money  of  Read  the 
son  in  his  hands;    which  money  he  was 
entitled  to  apply  in  discharge  of  his  own 
liability  on  the  promissory  notes. 

Mr.  J.  Russell  and  Mr.  Fleming,  contra, 
contended,  that  as  no  debt  existed  against 
the  insolvent  before  the  insolvency,  the  after 
payment  of  the  promissory  notes  could  be 
no  answer  to  the  claim  of  the  defendant ; 
tbat  the  demand  was  due  in  different  rights, 
and  there  was  no  mutual  credit. 
Bishop  V.  Church,  3  Atk.  691. 
Whitaker  v;  Rush,  Amb.  407. 


Mr.  RomiUy  replied. 

July  24. — ^WiGRAM,V.C. — If  in  this  case, 
R.  B.  Read,  and  not  J.  Read,  had  been 
the  obligee  of  the  bond  of  the  29th  of  Sep- 
tember 1834,  by  which  the  plaintiff  became 
bound  to  J.  Read  for  the  payment  of  the 
sum  of  5002.,  and  if  R.  B.  Read  had  become 
bankrupt  and  not  insolvent,  I  should  have 
had  no  difficulty  in  deciding  this  case ;  but 
owing  to  the  circumstance  &at  R.  B.  Read 
became  insolvent  and  not  a  bankrupt,  it  was 
admitted  at  the  bar,  on  the  part  of  the  plain- 
tiff, that  he  could  not  succeed  in  the  suit, 
unless  he  could  do  so  upon  some  general 
equity,  independent  of  the  statutes  relating  to 
insolvency.  It  was  also  admitted,  that  the 
plaintiff  had'to  overcome  a  further  difficulty 
arising  Arom  this:  that  the  defendant  was 
proceeding  upon  the  bond  at  law,  not  as  the 
demand  of  Read  the  son,  but  as  adminis- 
trator of  Read  the  father.  With  respect  to 
the  equity  of  the  case,  assuming  Read  the 
son  to  have  been  the  obligee  in  the  bond 
before  and  at  the  time  of  his  insolvency,  it 
is  clear  that  the  plaintiff  had  the  equity 
claimed  by  him  in  this  suit.  As  surety  of 
Read  the  son,  he  had  the  right,  at  any 
moment,  to  pay  the  debt,  for  which  he  was 
guarantee ;  and  as  debtor  upon  the  bond, 
he  would  have  a  right  to  say,  that  he  had 
paid  these  debts  out  of  the  money  owing  by 
him  upon  the  bond.  The  only  question  is, 
whether  that  equity  is  superseded  by  the 
insolvency,  or  whether  it  overrode  the  rights 
of  the  creditors  under  the  insolvency. 

My  opinion  is,  that  that  right  remained, 
notwithstanding  the  insolvency.  The  gen- 
eral rule  is,  that  the  assignee  of  ihe  insol- 
vent takes  whatever  belongs  to  the  insolvent, 
subject  to  all  the  equities  affecting  the  pro- 
perty in  the  hands  of  the  insolvent,  as  to 
whatever  the  insolvent  could  lawfully  trans- 
fer— Ex  parte  Hanson  {1),  and  in  cases  not 
dissimilar  in  principle  from  the  present,  an 
equity  has  been  established  upon  the  general 
principles  of  the  Court.  Thus  the  general 
principle  of  the  right  of  a  trustee  to  stop 
the  interest  due  to  a  tenant  for  life  of  a 
trust  fund,  who  was  indebted  to  the  trust,  is 
clear— Pnidy  v.  Rose  (2),  Jeffs  v.  fFood. 
And  this  equity  exists  in  favour  of  trus- 
tees after  the  bankruptcy  of  the  tenant  for 

(1)  18Ve8.2S2. 

(2)  8  Mer.  86. 
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life;  although  it  was  argued  nith  great 
apparent  force,  that  the  life  estate  of  the 
bankrupt  passed  to  the  assignees,  and  that 
the  trustees  ought  to  prove  their  debt  under 
the  commission.  The  order  in  Ex  parte 
Mitford{Z)  is  given  in  Priddy  v.  Rose, 
This  has  been  followed  by  Ex  parte 
Turpin,  and  in  Smith  v.  Smith,  Ex  parte 
Shute  (4),  and  in  other  cases.  The  case  of 
Hanford  v.  Moseley{b)  was  this: — In 
1825  Robinson  sold  to  Hanford  some  mills 
and  other  property ;  in  October  1825  the 
whole  of  the  purchase-money  had  been  paid, 
except  233/. ;  and  it  was  Uien  agreed  that 
the  vendor  should  remain  in  possession  of 
the  property  as  tenant,  at  a  rent  of  50Z. 
a^year,  and  that  a  promissory  note  should 
be  given  by  the  purchaser  for  the  233/.,  the 
balance  of  the  purchase-money.  In  No- 
vember 1826  Robinson  became  bankrupt, 
and  Moseley  was  appointed  his  assignee.  In 
Easter  term  1828  Moseley  commenced  an 
action  upon  the  note  against  Hanford.  In 
February  1829  possession  was  given  to  the 
plaintiff,  a  large  arrear  of  rent  being  then 
due.  On  the  19th  of  March  1830  the 
action  was  tried,  and  Moseley  recovered. 
That  case  is  reported  inlOB.^C,  729,  and 
it  appears  from  the  case,  as  there  reported, 
that  the  defendant  in  the  action  insisted 
that  there  was  an  agreement  that  the  note 
should  not  be  paid  when  it  became  due,  but 
should  remain  unpaid,  until  possession  of 
the  property  was  delivered.  On  the  24th 
of  April  1830  the  bill  was  £led,  suggesting 
a  positive  agreement  that  the  purchaser 
should  retain  the  amount  of  the  rent  out  of 
the  unpaid  purchase-money  in  his  hands. 
The  argument  at  the  hearing  of  the  cause 
was  this :  that  the  purchaser,  having  the 
purchase-money  in  his  hands,  and  being  a 
creditor  for  the  rent,  had  a  right  in  equity  to 
consider  so  much  of  the  money  in  his  huids 
as  being  applied  by  himself  to  pay  the  rent 
which  from  time  to  time  became  due.  The 
case  was  heard  before  Lord  Chief  Baron 
L3mdhurst,  and  he  was  clearly  of  opinion 
that  that  equity  existed  by  the  general  law 
of  the  court,  independently  of  the  bankrupt 
laws,  and,  accordingly,  the  injunction  was 
granted.  The  other  cases  cited  were  James  v, 

(8)  1  Bro.  C.C.  398. 

(4)  Mont.  &  BL  885 ;  i.  o.  2  Uw  J.  Rep.  (n.i.) 
Bankr.  25.  f  v       / 

(2)  Not  yet  reported. 


KynnieTy  which  was  before  the  46  Geo.  3,  Ex 
parte  Stephens,  and  Vulliamy  v.  Noble.  I  am 
doubtful  as  to  the  case  of  Ex  parte  Stephens, 
whether  it  did  not  turn  upon  the  parti- 
cular fraud.  Therefore,  if  it  were  not  for  the 
other  question  I  should  have  no  hesitation  in 
deciding  this  case  in  favour  of  the  plaintiff. 
That  other  question  is  this:  the  debt 
upon  the  bond  was  due  to  Read  the  father ; 
the  debts  which  the  plaintiff  paid  were  the 
debts  of  Read  the  son.  The  sums,  there- 
fore, were  due  in  difierent  rights,  and  no 
rule  is  better  understood  than  this,  that  you 
cannot  adjust  demands  due  in  difiRerent 
rights ;  the  great  principle  being,  that  one 
man's  money  cannot  be  applied  to  pay  an- 
other man's  debts ;  but  in  this  case  it  was 
said,  that,  inasmuch  as  Read  the  son  was 
the  next-of-kin  and  administrator  of  Read 
the  father ;  and,  as  it  appeared  by  the  answer 
of  the  defendant,  that  Read  Uie  son  was 
beneficially  interested  in  this  very  sum  of 
500/.,  the  technical  difficulty,  as  to  the 
demand  being  in  different  rights,  did  not 
apply  in  this  case.  A  very  slight  variation 
in  the  answer  would  have  prevented  me 
from  applying  the  equity  which  I  tfamk  I 
am  bound  to  apply  in  this  case.  If  the 
effect  of  the  answer  is,  that  before  January 
1839,  the  date  of  the  vesting  order,  Read 
the  son,  as  administrator  and  next-of-kin  of 
Read  the  father,  had  become  beneficial 
owner  of  the  bond,  there  is  no  reason, 
founded  on  the  origin  of  his  daim,  why  the 
Court  should  not  treat  it  as  his,  and  give 
the  plaintiff  the  equity  he  claims.  The 
&cts,  as  they  apply  to  this  part  of  the  case, 
are  these :  on  the  29th  of  September  1834 
the  bond  was  given  by  the  plaintiff.  On 
the  21st  of  January  1835  Read  the  father 
died,  leaving  Read  the  son  his  sole  next-of- 
'  kin.  A  will  of  Read  the  father  was  then  set 
up  by  one  Harris ;  and,  but  for  this  claim. 
Read  the  son  never  would  have  borrowed 
the  money  in  question.  The  litigation  con« 
turned  till  1838,  when  administration  was 
granted  to  Read  the  son.  In  the  latter  part 
of  that  year  Read  the  son  became  insol- 
vent. In  the  interval,  while  the  litigation 
was  going  on,  and,  as  the  answer  seems  to 
admit,  in  consequence  of  the  litigation, 
Read  the  son  borrowed  the  money.  On 
the  30th  of  January  1839  the  vesting  order 
was  made;  and,  in  July  following,  the 
defendant  was  appointed  his  asngnee.     In 
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1840  Read  the  son  died,  and  thereupon  the 
defendant,  as  assignee  under  the  insolvency, 
obtained  administration  to  the  estate  of 
Read  the  father.  The  question  is,  whether 
the  500^.  was  not  in  trudi,  at  that  time,  the 
proper  money  of  Read  the  son.  The  an- 
swer says,  that  the  defendant  believes  that 
the  personal  property  of  Read  the  father 
was  more  than  sufficient  to  pay  his  debts,  &c., 
and  that  Read  the  son,  as  his  sole  next-of- 
kin,  did  become,  at  the  death  of  his  fiither, 
entitled  to  a  dear  residue,  over  and  above 
what  was  required  for  the  payment  of 
debts,  &c.,  of  several  thousand  pounds. 

In  a  subsequent  part  of  the  answer  he 
says,  he  believes  that  Read  the  son  was,  by 
the  disputes  as  to  the  validity  of  the  will, 
kept  out  of  possession  of  the  real  and  per- 
sonal estates  of  the  &ther,  and  was  in  con- 
sequence greatly  in  want  of  relief,  &c. 
Then  he  goes  on  to  speak  of  his  borrowing 
the  money,  and  he  says  that  it  was  not  till 
January  18S8,  that  Read  the  father  was 
found  to  have  died  intestate ;  and  that  he 
believes  that  the  money  due  upon  the  bond 
was  part  of  the  net  residue  of  the  estate  of 
Read  the  father,  and  that  the  same  did  be- 
come legally  and  equitably  the  absolute 
property  of  Read  the  son,  and  that  he  did 
become  entitled  to  recover  the  monies  due 
thereon  for  his  own^use  and  benefit ;  and  the 
defendant  submits  to  the  judgment  of  the 
Court,  whether  the  plaintiff  is  entitled  to 
set  off  the  amount  of  the  sum  alleged  to  be 
due  to  the  plaintiff  against  the  bond  debt ; 
he  admits  that  he  accepted  the  office  of 
assi^l^,  and  that  thereby  the  estate  and 
effects  of  Read  the  son  became  vested  in 
him,  and,  among  other  things,  the  equitable 
and  beneficial  ownership  in  the  said  bond, 
but  whether  or  not  subject  to  the  alleged 
equities,  he  submits  to  the  judgment  of  the 
Court.  He  then  says,  that  upon  the  death 
of  Read  the  son,  as  such  assignee  of  his 
estate  and  effects,  and  beneficially  the  real 
owner  of  the  outstanding  personal  estate  of 
Read  the  father,  he  did  in  that  capacity 
apply  for  and  obtain  letters  of  administra- 
tion of  the  estate  of  Read  the  &ther;  and 
having  done  so,  he  brought  his  action  for 
the  recovery  of  the  money  due  upon  the 
bond ;  he  then  says  that  he  denies  that  he 
sometimes  pretends  that  he  is  entitled  to 
receive  and  administer  it  as  part  of  the  un- 
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administered  assets  of  Read  the  father, 
applicable  to  the  payment  of  his  debts. 
He  afterwards  says,  that  he  verily  believes 
that  certain  of  the  debts  of  Read  the  father 
still  remain  undischarged,  but  that  there 
are  sufficient  assets  to  pay  the  debts,  exclu- 
sive of  the  bond ;  and  submits  that  he  is 
not  bound  to  set  forth  what  debts  are  un- 
paid. 

Having  suggested  that  the  debts  of  Read 
the  fiither  had  not  been  fully  paid,  I  felt 
a  difficulty  in  treating  this  money  otherwise 
than  as  the  assets  of  Read  the  father,  till 
the  debts  were  paid ;  but  the  admission  in 
the  answer  is  most  express,  that  the  bond 
itself  is  part  of  the  beneficial  estate  of  Read 
the  son,  and  that  the  defendant  obtained 
letters  of  administration  to  recover  that,  not 
as  part  of  the  estate  of  the  father,  but  as 
part  of  the  estate  of  the  insolvent.  That 
relieves  the  case  of  the  difficulty  of  the 
debts  being  due  in  different  rights.  The 
case  is  the  same  in  principle  as  if  an  assent 
were  given  to  a  legacy  whereby  the  property 
passed  to  the  legatee,  who  appeared  himself 
to  be  an  executor ;  in  which  case  the  legacy 
becomes  the  separate  property  of  the  party ; 
and  this  is  the  unavoidable  effect  of  this 
answer.  The  injunction,  therefore,  must 
be  continued.     I  cannot  give  any  costs. 


.} 


KNIGHT  r.  MARJ0RIBANK8. 


v.c 

June  25 

Demurrer— Delay— ^Aih  Order  of  1841 
— TVafw/er  of  Causes. 

The  neglect  of  a  solicitor,  occasioned  by  his 
pecuniary  embarrassment,  is  not  such  an  ac- 
cidenty  mistake,  or  surprise,  as  vfiU  induce 
the  Court  to  allow  a  plaintiff  to  set  down  a 
demurrer  for  argument  after  the  easpiration 
of  the  time  allowed  by  the  Z^th  Order  of 
1841. 

This  cause  having  been  transferred  from 
the  Exchequer  under  the  5  Vict,  c.  5,  and 
V.C,  Wigram,  having  first  made  an  order 
in  the  cause,  it  was  objected,  that  the 
Vice  Chancellor  of  England  had  no  juris* 
diction  : — Held,  that  no  provision  had  been 
made  by  the  general  Orders  for  attaching 
causes  transferred  from  the  Exchequer,  and 
that  this  Court  had  jurisdiction, 
3P 


Digitized  by 


Google 


474 


COURTS  OF  CHANCERY : 


A  motion  was  made  oq  behalf  of  the 
plaintiffs,  Knight  &  Lautour,  that  the  plain- 
tiffs might  be  at  liberty  to  set  down  for  argu- 
ment a  demurrer  filed  by  the  defendants  to 
part  of  the  plaintiffs'  supplemental  bill»  al- 
though the  three  weeks  limited  by  the  34th 
Order  of  August  26, 1841,  (1)  had  expired. 
In  support  of  the  motion  affidavits  were 
read  (sworn  by  the  plaintiffs  in  the  Queen's 
Prison),  by  which  it  appeared  that  the  de- 
murrer was  filed  on  the  6th  of  July  1843 ; 
that  the  plaintiffs  then  employed  as  their  soli- 
-  citor  Mr.  P.,  to  whom  the  plaintiff  Lautour 
swore  that  he  had  advanced  several  thou- 
sands of  pounds  "  in  order  to  encourage  him 
to  prosecute  the  suit  with  diligence ;"  such 
advances  being  sworn  to  be  in  excess  of  the 
sums  actually  required  for  the  purposes  of 
the  suit;  that  "  in  the  month  of  July  1843," 
Mr.  P.  fell  into  difficulties,  and  neglected 
his  business,  and  subsequently  left  the 
country;  that  the  plaintiffs  first  became 
aware  of  the  fact  that  the  time  for  setting 
down  the  demurred*  for  argument  had  ex- 
pired, in  December  1843 ;  that  in  January 
1844  the  plaintiffs  obtained  possession  from 
Mr.  P.  of  "  some  of  the  papers "  in  the 
suit ;  but  that  they  were  not  able  to  get  an 
order  for  the  substitution  of  a  new  solicitor, 
"  with  Mr.  P.'s  consent,"  till  March  1844, 
when  their  present  solicitor  obtained  the 
remainder  of  the  papers  and  an  office 
copy  of  the  demurrer,  which  had  been  or- 
dered by  Mr.  P.,  but  never  taken  away 
from  the  office ;  that  upon  their  laying  the 
papers  before  counsel,  they  were  advised 
that  it  was  material,  for  the  purposes  of  the 
relief  sought  by  their  original  bill,  that  the 
demurrer  should  be  argued,  and  that,  if 
argued,  it  must  necess^y  be  overruled* 
Upon  this  they  gave  notice  of  the  present 
motion,  which,  however,  was  not  made  till 
the  25th  of  June. 

It  appeared,  by  the  affidavits  filed  in  op- 
position to  the  motion,  that  Mr.  P.  receiyed 
notice  of  the  demurrer  from  the  defendant's 
solicitor  on  the  day  on  which  it  was  filed, 
and  two  days  afterwards  bespoke  an  office 
copy ;  and  that  he  continued  to  attend  at 
his  chambers  till  the  8th  or  9th  of  August 
1843. 

(1)  OTd.Can.  174;  10LawJ.Rep.(w.g.)Chimc. 
414. 


Mtn  WakefiM^  in  support  of  the  motion, 
argued  that,  under  the  circumstances,  the 
plaintiffs  had  made  out  a  sufficient  case  for 
the  indulgence  of  the  Court ;  and  that  the 
Court  was  always  in  the  habit  of  relaxing 
its  orders  as  to  time,  when  the  delay  was 
accounted  for,  and  when  it  appeared  to  be 
necessary  for  the  purposes  of  justice.  He 
cited — 

Taylor  v.  Salmon,  3  Myl.  &  Cr.  109. 
Noel  v.  Ward,  1  Mad.  339. 

Mr.  Bethellsnd  Mr,  R,  Palmer^  for  thede- 
fendants  contended,  that  the  34th  Order  of 
August  1841  gave  a  positive  status  to  thede- 
murringparty  after  the  expiration  of  the  three 
weeks,  of  which  the  Court  would  not  deprive 
him  unless  the  delay  on  the  other  side  was 
owing  to  his  own  conduct,  which  here  was  not 
the  case ;  that  the  Court  had  never  carried  the 
principle  of  indulgence  so  far,  as  to  re-open 
the  question  of  the  sufficiency  of  a  demurrer, 
which  by  the  orders  of  the  Court  was  already 
to  be  held  sufficient ;  and  that  greater  in- 
dulgence had  always  been  shewn  to  defen* 
dants(as  in  the  cases  cited  on  the  other 
side,)  whose  rights  might  otherwise  have 
been  barred  for  ever,  than  to  plaintiffs,  who 
could  file  a  new  bill  if  difficulties  occurred 
in  going  on  with  the  existing  suit;  that 
Walmsley  v.  Froude{2)  was  conclusive 
against  the  present  application ; — and  they 
referred  to — 

Stanley  v.  Bond,  5  Beav.  175. 

Cresy  y.Beavan,  Ibid.  177,  n. 

Charlton  v.  Richmond,  4  Ibid.  399; 
8.  c.  12  Law  J.  Rep.  (n.s.)  Chanc.  38. 
Upon  the  facts,  they  contended  that  the 
neglect  of  the  plaintiffs'  solicitor  was  not 
that  sort  of  mistake  against  which  the  Court 
could  relieve ;  that  at  all  events  the  plain« 
tiffs  could  stand  in  no  better  situation  now 
than  they  did  on  the  28th  of  July  1843 ; 
and  that  since  Mr.  P.  was  attending  to  his 
business,  with  perfect  knowledge  of  the  fact 
that  this  demurrer  was  on  the  file  during  the 
whole  of  the  three  weeks  allowed  for  setting 
it  down,  his  subsequent  disappearance  must 
be  considered  immaterial.  They  also  ob- 
served upon  the  delay  which  had  taken 
place  in  making  the  application :  and«  with 
reference  to  the  plaintiffs'  allegation  Uiat  it 

(2)  1  Ruta.  &  Myl  334. 
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.  -was  necessary  for  the  purposes  of  justice 
that  the  demurrer  should  he  argued,  and 
that  (if  argued)  it  must  he  overruled,  they 
were  proceeding  to  ohserve  upon  the  nature 
of  the  supplemental  hill,  and  the  grounds  of 
demurrer,  hut  were  stopped  hy 

The  Vice  Chancellor,  who  said,  that 
he  could  not  attend  to  an  allegation  of 
that  kind  upon  such  a  motion  as  this; 
for,  if  he  did,  it  must  come  to  this,  that  he 
should  have  the  demurrer  argued,  when  the 
question  was  only  whether  it  ought  to  he 
argued  or  not. 

Mr.  Wakefield^  in  reply. 

The  ViCB  Chancellor. — It  is  not  ne- 
cessary for  me  now  to  decide  whether  a  case 
might  he  made,  upon  grounds  of  accident, 
mistake,  or  surprise,  which  might  induce 
the  Court  to  grant  such  a  motion  as  the 
present.  It  has  never  heen  held,  that,  the 
neglect  of  the  solicitor  employed  by  a  party, 
occasioned  by  his  pecuniary  embarrassment, 
is  such  an  accident  as  this  Court  is  in  the 
habit  of  relieving  against,  by  a  relaxation  of 
its  general  Orders.  In  the  present  case,  I 
see  it  is  stated  in  the  plaintiffs'  own  affida- 
vits, that  the  plaintiff  Lau tour  had  advanced 
to.  his  late  solicitor,  Mr.  P,  "several  thou- 
sands of  pounds,  in  order  to  encourage  him" 
to  do  that  which  it  was  his  duty  to  do, 
namely,  to  prosecute  the  plaintiffs*  suit  with 
diligence.  Now,  that  could  not  be  neces- 
sary, if  the  plaintiff  had  not  known  that 
Mr.  P.  was  in  difficulties :  and  if  a  plaintiff 
chooses  to  employ  a  solicitor  whom  he 
knows  to  be  in  difficulties,  and  if  that  soli* 
citor  afterwards,  in  consequence  of  those 
difficulties,  neglects  his  business,  that  cer- 
tainly cannot  be  called  either  an  accident, 
mistake,  or  surprise,  against  which  such  a 
plaintiff  can  be  entitled  to  be  relieved  by 
the  extraordinary  assistance  of  this  Court. 
The  moti6n  must  be  refused  with  costs. 

Before  the  motion  was  argued  upon  the 
merits,  a  preliminary  question  was  raised  as 
to  the  jurisdiction.  The  original  cause  had 
been  transferred  from  the  Court  of  Exche- 
quer into  the  **  Court  of  Chancery"  under 
the  act  5  Fict.  c.  5.  No  step  was  taken  in 
ity  subsequently  to  the  transfer,  till  De- 


cember 1842,  when  the  defendants'  soli- 
citors.  applied  at  the  office  of  the  Clerks  of 
Records  and  Writs  to  learn  what  the  prac- 
tice would  be  as  to  attaching  causes  trans- 
ferred from  the  Exchequer  to  the  different 
branches  of  the  Court,  and  were  informed 
by  Mr.  Veal  that  such  a  cause  could  not  be 
attached  by  any  entry  in  the  office,  but 
would  become  attached  to  that  branch  of  the 
Court  by  which  the  first  order  upon  merits 
should  be  made  in  it.  In  consequence  of 
this  information,  the  defendants,  in  Decem- 
ber 1842,  moved,  before  V.C.  Wigram,  for 
a  duplicate  commission  to  examine  witnesses 
abroad,  a  former  commission  (of  which  the 
plaintiffs  had  the  carriage)  having  been 
issued  out  of  the  Court  of  Exchequer,  but 
not  having  been  executed  by  the  plaintiffs. 
This  motion  was  opposed  by  the  plainHffs, 
who  then  appeared  by  counsel,  and  took  no 
objection  to  the  jurisdiction ;  and  V.C.  Wig- 
ram  made  the  order.  No  other  order  was 
made  in  the  cause  before  the  present  motion, 
of  which  the  original  notice  was  given  for 
V.C.  Wigram's  court ;  but  thitf  was  aban^ 
doned  on  the  following  day,  and  a  new  notice 
was  then  given  for  the  Vice  Chancellor  of 
England's  court.  It  appeared  by  the  plain- 
tiffs' affidavits,  .that,  in  the  interval  between 
the  transfer  from  the  Court  of  Exchequer, 
and  the  abolition  of  the  six  clerks  office,  the 
plaintiffs  (without  notice  to  the  defendants) 
had  named  a  six-clerk,  and  had  caused  the 
words  "  V.  C.  of  England"  to  be  entered  in 
the  margin  of  the  six-clerk's  books,  opposite 
to  the  title  of  the  cause,  by  one  of  the 
junior  clerks  in  the  six-clerk's  office ;  and 
they  now  contended  that  this  entry  had  the 
effect  of  attaching  the  cause  to  the  Court  of 
the  V.C.  of  England.  On  the  other  hand, 
the  counsel  for  the  defendants  contended, 
that,  by  V.C.  Wigram's  order  of  December 
1842,  the  cause  had  become  attached  to  the 
court  of  V.C.  Wigram.  It  did  not  appear 
that  the  supplemental  bill  was  marked  with 
the  name,  of  either  Vice  Chancellor. 

The  Vice  Chancellor  of  England  de- 
cided, that  he  had  jurisdiction  to  hear  the  mo- 
tion. He  observed,  that  the  case  of  causes 
transferred  from  the  Court  of  Exchequer  had 
not  been  provided  for^by  any  of  the  general 
Orders  for  attaching  causes.  He,  therefore, 
thought  that  neither  the  entry  in  the  six- 
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clerk's  book,  nor  the  order  of  V.  C.  Wigram, 
had  the  effect  of  attaching  this  cause,  either 
to  his  own,  or  to  V.  C.  Wigram's  court ; 
but  that  it,  and  all  other  similar  causes,  were 
then  unattached,,  and  subject  to  the  old 
practice,  as  it  existed  before  the  Orders  of 


the  5th  of  May  1837  (8),  and  must  so  remain 
till  their  case  should  be  provided  for  by  a 
future  general  Order. 


(3)  5  Ord.  Cao.  109 ;  6  Law  J.  Rep.  (n.8.)  Chanc. 
249. 


END  OF  TRINITY  TERM.  1844. 
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1843. 

Aug.  2. 

Annulling  Fiat  — 5  ^  6  Vict.  c.  122. 
8.24. 

At  being  in  England^  woe  abdicated  a 
bankrupt.  Mare  than  twenig~one  dags  after 
notice  of  the  adjudication  had  been  inserted 
in  the  Gazette,  A.  presented  a  petition^  prag^ 
ing  thai  the  fiat  might  be  annulled^  en  the 
ground  that  he  was  not  a  trader: — Held, 
that  the  Court  teas  precluded  from  hearing 
the  petition,  bg  the  5^  6  Vict.  c.  122.  s.  24. 

A,  within  the  twenig-one  dags  mentioned 
in  the  24th  section,  forwarded  to  his  solicitor 
a  correspondence  which  had  passed  between 
A.  and  the  official  assignee,  relative  to  A^s 
intention  to  dispute  the  fiat  :—Held,  that 
this  was  not  a  commencement  of  a  proceeding 
seithin  the  meaning  of  the  24th  section. 

The  bankrupt,  B.  H.  Thorold,  was  ad- 
judicated a  bankrupt  on  the  22nd  of  De- 
cember 1842,  and  on  the  24th  was  served 
with  a  duplicate  of  the  a^udication.  On 
the  25th  of  December  he  wrote  a  letter  to 
the  commissioner  acting  in  the  prosecution 
of  the  fiat,  stating  that  he  was  not  a  trader, 
and  asking  the  commissioner  what  steps  he 
should  take  to  annul  the  fiat,  to  which  the 
New  Seribi,  XIIL^Bankr. 


official  assignee  sent  a  reply,  on  the  27th  of 
December,  advising  him  to  put  the  matter 
in  the  hands  of  his  legal  adviser.  On  the 
80th  of  December  notice  of  the  adjudication 
was  inserted  in  the  London  Gazette.  On  the 
28th  of  December  the  bankrupt  forwarded 
the  letter  from  the  official  assignee  to  a 
solicitor  in  London,  and  on  the  26th  of 
January  1848  a  petition  was  presented  to 
the  Court  of  Review,  praying  that  the  fiat 
might  be  annulled. 

The  Chief  Judge  desired  that  the  case 
might  be  brought  before  the  Lord  Chan- 
cellor, which  was  accordingly  done  (1). 

Mr.  Swanston  and  Mr.  T.  H.  Terrell 
appeared  for  the  petitioner,  and 

Mr.  Anderdon  and  Mr.  Dixon  for  the 
assignees. 

The  Lord  Chancellor  (2).  —  By  the 
28rd  section  of  the  5  &  6  Vict.  c.  122.  the 
bankrupt  is  allowed  five  days,  after  being 
served  with  a  duplicate  of  the  adjudication, 
to  shew  cause  against  its  validity.  If  he 
omits  to  do  so,  notice  of  the  adjudication  is 
to  be  published  in  the  London  Gazette.  He 
is  not  precluded  from  disputing  the  fiat,  but 

(1)  See  12  Law  J.  Rep.  (n.b.)  Bankr.  41. 

(2)  The  judgment  wu  forwarded  in  the  long 
vacation. 
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he  must  do  this  within  a  certain  limited 
time ;  for  the  24th  section  enacts,  "  that  if 
he  shall  not  within  twenty-one  days  after 
the  advertisement  of  the  bankruptcy  in  the 
Gazette^  have  commenced  an  action,  suit,  or 
other  proceeding  to  dispute  or  annul  the  fiat, 
the  Gazette  containing  such  advertisement 
shall  be  conclusive  evidence  in  all  cases  as 
against  the  bankrupt,  and  in  all  actions  at  law 
and  suits  in  equity  brought  by  the  assignees 
suing  in  respect  of  the  bankrupt's  estate, 
that  such  person  so  adjudged  a  bankrupt 
became  a  bankrupt  before  the  date  and 
issuing  forth  of  such  fiat."  A  petition  to  the 
Court  of  Review  to  annul  the  fiat,  is,  I 
think,  obviously  comprehended  within  the 
words  "other  proceeding"  in  this  section. 
But  the  proceeding,  as  well  as  the  action  or 
suit,  must  be  commenced  within  twenty-one 
days,  and  the  rule  is,  I  think,  imperative : 
it  may  be  too  rigid,  but  the  Court  has,  I 
conceive,  no  authority  to  relax  it.  If  it 
should  be  found  inconvenient  or  productive 
of  hardship,  the  legislature  must  apply  the 
remedy. 

The  question,  therefore,  in  this  case  is, 
whether  the  proceeding  was  commenced 
vnthin  the  time  limited  by  the  act ;  and  I 
think  it  was  not.  The  commencement  of 
the  action  or  suit  is  the  suing  out  of  the 
writ;  and  the  commencing  the  proceeding 
by  petition  is,  I  conceive,  the  presenting  of 
the  petition.  Neither  the  conversation  with 
the  clerk  of  the  solicitor  to  the  fiat,  nor  the 
notice  to  the  commissioners,  nor  the  mere 
preparation  of  the  petition  can,  I  think,  be 
considered  as  the  commencement  of  the  pro- 
ceeding vnthin  the  meaning  of  this  section. 
It  must  be  an  act  analogous  to  the  com- 
mencement of  an  action  or  suit.  Accordingly, 
in  the  1 7th  section  of  the  previous  act, 
1  &  2  Will.  4.  c.  56,  which  is  in  pari 
materidj  the  lime  for  disputing  the  adjudica- 
tion runs  from  the  presenting  of  the  petition 
to  the  Court  of  Review.  If  any  trader  ad- 
judged bankrupt  shall  be  minded  to  dispute 
such  adjudication,  and  shall  present  a  peti- 
tion, praying  the  reversal  diereof,  to  the 
Court  of  Review,  such  petition  to  be  pre- 
sented within  two  calendar  months  from  the 
date  of  such  adjudication,  such  Court*  of 
Review  shall  proceed  to  hear  and  decide  on 
the  said  petition.  I  refer  to  this  act  merely 
for  the  purpose  of  illustrating  and  confirm- 
ing my  opinion  as  to  what,  in  the  case  of  a 


petition,  is  to  be  considered  the  commence- 
ment of  the  proceeding.  As  to  the  effect 
of  the  clause  in  other  respects,  it  may  be 
observed,  that  it  has  not  the  strong  negative 
words  contained  in  the  24th  section  of  the 
new  act.  If  I  am  right  in  my  construction  of 
the  statute,  it  seems  superfluous  to  consider 
the  reasons  assigned  to  excuse  the  delay  in 
presenting  the  petition.  But  I  cannot  avoid 
observing,  that  instructions  to  dispute  the 
fiat  were  sent  to  the  solicitor  as  early  as  the 
28th  of  December,  and  it  does  not  appear 
why  the  petition  was  not  ready  for  the 
bankrupt's  signature  before  the  18th  of 
January.  I  think  the  order  cannot  be  sup- 
ported. 

Order  reversed. 


1842 
Nov.  13, 
Dec. 


42.  ^ 
,23,24;  V 
c.  6.        } 


Ex  parte  veysey  in  re 

VEYSEY. 


Annulling  Fiat— 6  ^  6  Vict.  c.  122. 
8S.  23  and  24. — Action. 

A,  and  B,  carried  on  business  in  partner^ 
ship  together.  A  fiat  in  bankruptcy  issued 
against  A.  and  By  and  they  were  adjudicated 
bankrupts.  At  the  time  of  the  adjudication^ 
A.  was  in  France.  Within  three  months  after 
the  advertisement  of  the  bankruptcy  in  the 
Gazette,  A.  presented  a  petition,  praying 
that  the  flat  might  be  annulled,  but  did  not 
serve  B.  with  the  petition  within  that  period: 
— Held,  that  the  Court  was  not  precluded 
from  hearing  the  petition  by  the  5  ^  6  Vict, 
c.  122.  s.  24. 

At  the  hearing  of  a  petition  to  annul  a 
fiat  of  bankruptcy  for  want  of  legal  requi^ 
sites,  presented  within  the  time  mentioned  in 
the  24th  section,  the  Court  of  Review  is  not 
precluded,  by  the  24ih  section,  from  directing 
an  action  to  be  tried  beyond  that  period,  for 
the  purpose  of  ascertaining  whether  the  legal 
requisites  had  been  complied  with;  but  the 
petitioner  at  the  trial  of  such  action  will  be 
held  to  be  limited  to  the  points  raised  on  the 
petition,  and  not  allowed  to  go  beyond  them, 

A,  by  such  a  petition  as  before  mentioned, 
prayed  that  the  fiat  might  be  annulled,  on  the 
ground  that  the  petitioning  creditor's  debt, 
which  was  lOOl.,  and  due  to  him  on  account 
of  rent,  could  not  support  a  fiat,  as  having 
accrued  after  the  trading.     It  appeared,  in 
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an  affidavit^  that  A.  had  paid  a  sum  in  re- 
spect of  property  tax  on  this  lOOZ. ;  hut  A. 
did  noty  in  his  petition,  make  any  objection  to 
the  debt  as  being  less  than  1 001, : — Held, 
that,  in  such  an  action  as  before  mentioned, 
A,  would  not  be  allowed  to  take  any  objection 
as  to  the  amount  of  the  debt, 

Mr.  Veysey,  the  petitioner,  and  Mr.  Hen- 
derson, carried  on  business  in  partnership 
together.  On  the  10th  of  July  1843,  a  fiat 
in  bankruptcy  issued  against  Messrs.  Veysey 
&  Henderson,  and  on  the  13th,  they  were 
adjudicated  bankrupts,  and  a  duplicate  of 
the  adjudication  was  left  at  the  last  place  of 
abode  of  Mr.  Veysey,  At  the  time  of  the 
adjudication,  Mr.  Veysey  was  in  France. 
On  July  21st,  notice  of  the  adjudication  was 
inserted  in  the  London  Gazette.  On  the  23rd 
of  August,  a  petition  was  presented  by  Mr. 
Veysey,  praying  that  the  fiat  might  be  an- 
nuUed.  Mr.  Henderson  did  not  join  in  and 
was  not  served  with  this  petition. 

The  petition  came  on  to  be  heard  on  the 
13th  of  November.  The  Chief  Judge  having 
remarked  on  the  circumstance  of  Mr.  Hen- 
derson not  having  been  served  with  the 
petition,  the  counsel  for  the  petitioner  con- 
tended that  it  was  unnecessary  to  serve  him, 
and  cited — 

Ex  parte  By  grave,  2  Glyn  &  Jam.  391 . 
Ex  parte  Wray,  1  Mont.  &  M*Ar.  195. 
6  Geo.  A,  c.  16.  s.  16. 

It  was,  however,  ordered  that  the  petition 
should  stand  over,  and  that  the  petitioner 
should  be  at  liberty  to  serve  Mr.  Hender- 
son. 

The  petition  came  on  again  on  the  23rd 
of  November,  when  a  preliminary  objection, 
founded  on  the  24th  section  of  the  last 
Bankrupt  Act,  was  taken  by  the  counsel  for 
the  petitioning  creditor. 

By  the  5  &  6  Vict.  c.  122.  s.  23,  it  is  enact- 
ed, "  That  before  notice  of  any  adjudication 
under  any  fiat  in  bankruptcy  shall  be  given 
in  the  London  Gazette,  a  duplicate  of  such 
adjudication  shall  be  served  on  the  person 
80  adjudged  bankrupt  personally,  or  by 
leaving  the  same  at  the  usual  place  of  abode 
or  place  of  business  of  such  person."  Five 
days  are  then  allowed  for  the  bankrupt  to 
dispute  the  adjudication ;  and  it  is  directed, 
that  if  no  cause  be  shewn  within  that  time, 
notice  of  the  adjudication  shall  be  given  in 
the  London  Gazette. 


By  the  24th  section  it  is  enacted,  **  That 
if  the  bankrupt,  not  being  within  the  United 
Kingdom,  but  being  in  any  other  part  of 
Europe  at  the  date  of  the  adjudication,  shall 
not,  within  tiiree  months  sdfter  the  adver- 
tisement of  the  bankruptcy  in  the  London 
Gazette,  have  commenced  an  action,  suit,  or 
other  proceeding  to  dispute  or  annul  the  fiat, 
and  shall  not  have  prosecuted  the  same  with 
due  diligence  and  with  effect,  the  Gazette 
containing  such  advertisement  shall  be  con- 
clusive evidence  in  all  cases  as  against  such 
bankrupt."  If  the  bankrupt  be  within  the 
United  Kingdom  at  the  date  of  the  adjudi- 
cation, he  is  allowed  only  twenty-one  days. 

It  was  argued,  by  the  counsel  for  the 
petitioning  creditor,  that  the  presence  of 
Mr.  Henderson  was  essential  to  the  petition, 
and  that,  by  the  omission  to  serve  him  within 
the  three  months  mentioned  in  the  24th 
section,  proceedings  had  not  been  properly 
commenced,  or  at  any  rate  had  not  been 
prosecuted  with  due  diligence  and  with  effect. 
Under  this  clause,  therefore,  especially  after 
the  construction  put  upon  it  by  the  Lord 
Chancellor  in  Ex  parte  Thorold{\),  the 
bankrupt  could  not  now  be  heard. 

The  counsel  for  the  petitioner  were  not 
called  upon. 

Sir  J.  L.  Knight  Bruce. — The  act  pro- 
vides, that  the  advertisement  shall  not  appear 
in  the  Gazette  until  a  notice  has  been  in  some 
manner  given  to  the  bankrupt.  By  the  23rd 
section  it  is  directed,  that  a  duplicate  of  the 
adjudication  shall  be  served.  How  ?  On  the 
bankrupt  personally,  or  by  leaving  the  same 
at  his  usual  place  of  abode  or  place  of 
business.  The  bankrupt  is  then  allowed  five 
days  to  dispute  the  adjudication. 

Now,  as  it  is  not  required,  and  is  not 
necessary,  that  there  should  be  personal 
service,  it  is  obvious  that  a  bankrupt  may 
honestly,  lawfully,  reasonably,  and  properly 
be  absent  from  his  usual  place  of  business 
or  abode,  and,  in  consequence  of  such  ab- 
sence, not  know  of  the  advertisement,  or  b^ 
capable  of  knowing  of  it.  He  may  be  on  a 
voyage  or  a  journey,  under  circumstances  in 
which  there  may  be  no  exact  means  of  ad- 
dressing him — in  fact,  numerous  instances 
may  be  suggested  of  the  utmost  facility,  of 
the  advertisement  appearing  in  the  Gazette, 

(1)  Ante,  p»  1. 
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and  of  the  bankrupt,  without  any  impro- 
priety on  his  part,  without  any  impeachment 
of  his  morals  or  regularity  of  conduct,  not 
hearing  of  it,  and  not  having  any  opportunity 
of  hearing  of  it  or  of  resisting  it«  I  repeat, 
that  cases  may  easily  be  conceived,  either 
applicable  to  the  twenty-one  days  or  the 
three  months,  in  which  a  bankrupt,  in  com- 
plete ignorance  of  the  advertisement,  and 
without  any  imputation  on  his  regularity  or 
his  honesty,  may  be  disabled  from  taking 
any  proceeding ;  yet,  on  the  interpretation 
put  upon  the  24th  section  by  the  highest 
authority,  a  person,  whether  a  trader  or  not 
— whether  owing  anything  or  not — whether 
having  committed  any  act  of  bankruptcy  or 
not,  may  be  made  irrecoverably  a  bankrupt; 
and  the  discretionary  power  of  this  Court  in 
bankruptcy,  to  annul  a  fiat  for  want  of  the 
legal  requisites,  is  taken  away. 

Now,  considering  these  matters,  I  thought 
that  this  section  might  receive  a  liberal  in- 
terpretation. I  felt  that,  according  to  my 
view,  it  could  not  in  all  points  be  literally 
interpreted ;  as  here  the  word  "  effect"  can- 
not be  so  interpreted.  I  found  the  words 
*'  actions  and  suits" ;  and  I  thought  that, 
under  the  language  of  the  section,  ''all 
cases"  might  be  confined  to  "  actions  and 
suits,"  and  that  this  section  might  be  con- 
strued as  not  extending  to  petitions  in  this 
court.  The  Lord  Chancellor  does  not  take 
this  view^  In  his  opinion,  the  bankrupt  is 
stopped,  by  this  section,  from  petitioning 
this  Court;  and  the  mischief  wh|ch  may 
arise  from  it  is  for  the  consideration  of  the 
legislature.  Considering  the  mischief  to 
which  persons  might  innocently  be  exposed 
—considering  that  the  words  "with  effect" 
cannot  receive  a  liberal  interpretation,  I  think 
myself  entitled  to  say,  that  as  everything 
had  been  done,  for  the  purpose  of  annulling 
the  fiat,  except  service  on  die  bankrupt,  and 
as  this  objection  was  taken  by  the  Court,  I 
am  not  barred  firom  hearing  die  petition. 

I  mean  to  follow  the  Lord  Chancellor's 
judgment  in  letter  and  spirit,  and  not  to  de- 
part from  it  in  letter  or  spirit ;  but  I  do  not 
think  that  this  point  comes  within  either. 

The  petition  was  then  heard. 

The  petition,  supported  by  affidavits, 
stated  the  following  case  :— 

Messrs.  Yeysey  &  Henderson  carried  on 
business  as  druggists  at  Bristol.    On  the  6th 


of  March  1843,  the  partnerdiip  was  dis- 
solved ;  and  by  a  deed  of  that  date,  Mr. 
Henderson  assigned  his  interest  in  the  stod^ 
in  trade  to  Mr.  Veysey.  On  the  20th  of 
March,  the  greater  part  of  this  stock  in  trade 
was,  by  the  direction  of  Mr.  Veysey,  sold 
by  auction,  and  the  remainder,  shortly  after, 
disposed  of  by  private  contract.  On  the  15tfa 
of  June,  Mr.  Veysey  openly  sold  his  ftir- 
niture,  wound  up  his  afl&irs  in  this  country, 
and  went  to  France,  for  the  purpose  of  re- 
siding there. 

By  an  indenture,  dated  the  15th  of  No- 
vember 1838,  Zaccheus  Hunter,  the  peti- 
tioning creditor,  demised  to  Messrs.  Veysey 
&  Henderson  certain  works,  for  the  term  of 
seven  years,  to  commence  on  the  25th  of 
December  1838,  at  a  yearly  rent  of  200^., 
payable  quarterly.  The  lease  contained  the 
usual  covenants  for  the  payment  of  rent. 
On  the  25th  of  March  1843,  a  quarter's  rent 
became  due,  which  was  not  paid ;  and  on 
the  25th  of  June,  a  second  quarter's  rent 
also  became  due.  On  the  10th  of  July,  as 
before  mentioned,  a  fiat  issued  against 
Messrs.  Veysey  &  Henderson.  The  peti- 
tioning creditor  was  Mr.  Hunter,  and  his 
debt  the  100^.,  for  half  a  year's  rent 

It  appeared,  by  one  of  the  affidavits,  that 
Mr.  Veysey  had,  on  the  14th  of  April  1843» 
paid  a  small  sum  in  respect  of  the  property- 
tax  on  this  half  year's  rent,  under  the  Pro- 
perty-Tax Act,  5  &  6  Vict.  c.  35.  s.  60. 
sch.  A.  No.  iv.  c.  9.  The  hd  of  such  pay- 
ment, however,  was  not  noticed  in  the  peti- 
tion, and  no  objection  was  stated  therein  on 
that  account  to  the  debt;  the  allegation 
being  simply,  "  that  Mr.  Veysey  was  not  in 
fiict  indebted  to  Z.  Hunter  in  any  other 
manner,  (than  as  above,)  or  on  any  other 
account,  and  was  not  indebted  to  any  other 
person." 

It  was,  in  this  state  of  drcumstanoes, 
contended  by  the  petitioner,  first,  that  there 
was  no  act  of  bankruptcy ;  secondly,  that 
the  petitioning  creditor's  debt  had  accrued 
after  the  trading  had  ceased,  and  could  not 
support  a  fiat ;  and,  thirdly,  that  by  reason 
of  the  payment  of  the  property  tax,  the  peti- 
tioning creditor's  debt,  if  valid,  was  less  than 

loo;. 

The  respondents,  in  their  affidavits,  stated 
circumstances  fix>m  which  they  inferred  that 
Mr.  Veysey,  by  leaving  this  country,  com- 
mitted an  act  of  bankruptcy. 
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Mr.  Swafuion  and  Mr.  W.  M.  Jamei,  for 
the  petitioner,  argued  the  points  before 
stated. 

Mr.  RusseU  and  Mr.  Tripp,  for  the  peti- 
tioning creditor,  in  the  course  of  their  axgu- 
ment  contended,  that  as  the  objection  to  the 
petitioning  creditor's  debt,  on  die  ground  of 
payment  of  the  income  tax,  was  not  stated 
in  the  petition,  that  question  was  not  at 
issue,  and  could  not  now  be  raised  by  the 
petitioner.  They  also  contended,  that  under 
the  24th  section  it  was  not  competent  to  the 
Court  to  direct  an  action  at  law  to  be  tried. 

Mr.  Wigram,  for  the  assignees,  argued  on 
the  same  side. 

Mr.  Headlam,  for  Mr.  Henderson,  took 
no  part  in  the  discussion. 

Sir  J.  L.  Knight  Bruce. — I  shall  neither 
accede  to  the  prayer  of  the  petition  nor 
dismiss  it.  Had  the  case  been  indepen- 
dent of  the  new  act,  the  course  I  should 
have  taken  would  have  been  to  direct  the 
petition  to  stand  over,  with  liberty  to  the 
bankrupt  to  bring  an  action.  I  have  now 
to  consider  how  £ur  the  case  is  affected  by 
that  statute.  As  to  the  point,  whether 
the  petitioner  is  precluded,  by  the  circum- 
stance of  the  other  alleged  bankrupt  not 
having  been  served  in  time,  from  applying 
to  annul  the  fiat,  I  have  expressed  my  opi- 
nion that  the  petitioner  ought  to  be  held  to 
be  within  the  time  allowed  for  a  prosecution 
of  his  petition.  The  next  question  is,  whe- 
ther, the  case  demanding  the  attention  of  a 
jury  and  court  of  law,  such  proceeding  will 
be  within  the  requisites  of  Ihe  24th  section. 
Now,  as  an  action  directed  by  the  Court  is 
an  emanation  from  the  petition,  a  means  of 
procuring  information  to  this  court  under 
the  petition  what  to  do  upon  it,  I  shall  hold 
that  such  an  action  is  a  part  of  the  proceed- 
ings regularly  commenced  and  duly  prose- 
cuted as  required,  and  is  not  prevented  by 
the  statute.  The  right  course,  therefore, 
will  be  to  direct  the  petition  to  stand  over, 
with  liberty  to  the  bankrupt  to  bring  his 
action  within  a  limited  time,  and  that  proper 
admissions  shall  be  made  by  the  parties. 

The  petition  was,  on  a  subsequent  day, 
spoken  to  as  to  the  point  whether,  in  the 
action  to  be  tried,  the  petitioner  should  be 
allowed  to  raise  the  point  as  to  the  invalidity 


of  the  petitioning  creditor's  debt,  by  reason 
of  the  payment  by  the  bankrupt  of  the  pro- 
perty tax. 

Mr.  Swanstofif  for  the  petitioner,  con- 
tended, that  this  point  might  be  raised. 

Sir  J.  L.  Knight  Brucb. — I  have  taken 
the  opportunity  of  reconsidering  this  case. 
I  remain  of  opinion,  that  it  presents  a  fit 
question  for  a  trial  by  an  action,  and  that 
^e  petition,  having  been  presented  in  due 
time,  consistent  with  the  Lord  Chancellor's 
construction  of  the  section  of  the  statute, 
the  petitioner  is  entitled,  if  he  wishes  it,  to 
an  admission  that  the  action  was  commenced 
simultaneously  with  the  presentation  of  the 
petition.  The  petitioner  has  expressed  a 
wish  to  have  that  admission.  The  difficulty 
which  now  arises  is,  whether,  the  action 
being  directed  by  the  Court  for  trying  the 
merits  of  the  petition,  the  Court  can  direct 
an  admission  that  it  was  so  simultaneously 
earned  on,  without  limiting  it  to  the  points 
raised  on  this  petition.  I  think  that  it  would 
not  be  consistent  with  the  spirit  of  the  con- 
struction put  on  the  24th  section,  by  the 
Lord  Chancellor,  to  let  the  action  go  beyond 
the  range  of  the  points  raised  by  Uie  prayer 
of  the  petition.  On  the  action  now  directed 
to  be  tried,  there  must  be  no  objection  taken 
on  the  ground  of  a  want  of  trading  by 
Henderson,  the  trading  of  the  petitioner  to 
be  fully  in  issue,  and  the  act  of  bankruptcy 
also ;  both  parties  to  admit  the  lease ;  the 
petitioner  to  admit  that  two  quarters*  rent, 
making  1002.,  had  become  due  to  the  lessor, 
and  the  alleged  payment  of  property  tax 
thereon  not  to  be  set  up  by  Veysey,  and  no 
other  petitioning  creditor's  debt  to  be  set  up. 

Note.See  Morris  v.  Matthews,  2  Q.B.  Rep.  298  ; 
s.  c  11  Law  J.  Rep.  (n.s.)  Q.B.  57,  as  to  the  con- 
itruction  of  the  words  "  prosecute  an  action  with 
effect"  in  a  replerin  bond. 


14      1 
- 1     V  Ex  parte  phipps  in  re  coulson. 


1844. 
Jan. 

Annulling  Fiat — 5  ^  6  Vict.  c.  122.  s.  24. 
—Time. 

A  petition  was  presented  beyond  the  time 
limited  by  the  b  S^  6  Vict.  c.  122.  s.  24,  for 
annulling  a  fiat  on  the  ground  of  fraud. 
All  the  legal  requisites  of  the  fiat  were 
admitted  by  the  petitioner : — Held,  that  the 
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Court  of  Review  waa  not  precluded  from 
hearing  the  petition  by  the  24th  section. 

This  was  a  petition  to  annul  a  fiat  on  the 
ground  of  fraud. 

A  duplicate  of  the  adjudication  had  been 
duly  served  on  the  bankrupt,  and  a  notice 
thereof  had  been  inserted  in  the  Gazette  on 
the  21st  of  November  1843.  The  petition 
was  presented  on  the  15th  of  December, 
more  than  twenty- one  days  after  the  ad- 
vertisement. 

Mr,  Russellj  for  the  assignees,  contended, 
that  the  petitioner  was  stopped  from  dis- 
puting the  fiat,  by  5  &  6  Vict.  c.  122.  s.  24. 

Mr,  Swanston,  for  the  petitioner,  ad- 
mitted the  trading  of  the  bankrupt,  the 
petitioning  creditor's  debt,  and  the  act  of 
bankruptcy ;  and  said  he  disputed  the  fiat 
on  other  groun48. 

Sir  J.  L.  Knight  Bruce  said,  he  could 
not  bring  his  mind  to  agree  with  the  deci- 
sion of  the  Lord  Chancellor  in  Ex  parte  Tho- 
rold{l)  as  to  the  construction  of  the  24th 
section.  He  thought  that  a  strict  construc- 
tion of  that  section  might  expose  innocent 
people  to  great  hardship,  and  that  it  was 
capable  of  receiving  a  liberal  construction. 
The  authority,  however,  of  the  Lord  Chan- 
cellor was  in  every  respect  higher  than  his 
own,  and  he  should  act  both  in  the  letter 
and  spirit  of  that  decision;  and,  had  the 
point  now  in  question  come  within  either, 
he  should  have  felt  himself  bound  to  give 
way  to  Mr.  Russell's  objection.  He  under- 
stood, however,  the  letter  and  the  spirit  of 
that  decision  to  be,  that  this  Court  should 
be  as  much  bound  by  the  evidence  of  the 
advertisement  as  to  the  legal  requisites  as  a 
court  of  law.  The  legal  requisites  are  here 
admitted  by  the  petitioner,  who  seeks  to 
impeach  the  fiat  on  other  grounds.  He 
therefore  thought  the  petitioner  entitled  to 
go  on. 


1844.     \ 
Jan.  17.  J 


Ex  parte  killick  in  re 

KILLICK. 


Legacy — Construction — Feme    Covert — 
Separate  Use. 

Chattels  bequeathed  to  a  woman^  married 
or  unmarried^  for  her  "  sole  use  and  benefit" 
(1)  Ante,  p.  1, 


are  to  be  held  as  given  for  her  separate  use, 
independently  of  any  husband,  unless  the  con- 
text of  the  will  renders  it  necessary  to  put  a 
different  construction  on  those  words. 

A,  demised  to  his  daughter  E^  after  the 
death  of  his  wife^  a  house,  on  her  attaining 
twenty -one,  together  with  all  the  furniture, 
8^c,  in  it,  for  her  ^*sole  use  and  benefit,"  and 
directed  that  if  his  daughter  should  not  have 
attained  twenty-one  at  the  death  of  his  wife, 
his  executors  should  sell  the  furniture,  ^c, 
invest  the  purchase-money,  and  pay  the  same 
to  her  on  her  attaining  twenty -one ;  and  also 
directed,  that  the  house  and  the  rents  thereof 
should  not  be  liable  to  the  debts  or  controul 
of  her  husband.  The  testator  gave  benefits 
by  his  wiU  to  other  members  of  his  family, 
without  using  the  word  ^^sole."  E,  attained 
twenty -one  in  the  lifetime  of  the  wife : — Held, 
that  the  furniture,  S^c.  was  given  for  the 
separate  use  of  E,  independently  of  her  hus- 
band. 

This  was  the  petition  of  ElizabeUi  Killick, 
the  wife  of  the  bankrupt,  by  her  next  friend, 
that  certain  goods  and  furniture,  alleged  by 
her  to  have  been  bequeathed  for  her  separate 
use,  which  had  been  taken  possession  of  by 
the  assignees  of  her  husband,  might  be  de- 
livered up  to  her.  The  petition  turned  on 
the  construction  of  the  will  by  which  the 
property  in  question  had  been  given. 

S.  L.  Child,  the  father  of  the  petitioner, 
by  his  will,  devised-  and  bequeathed  the 
rents  of  two  houses  situate  in  Fenchurch 
Street  and  Mitcham,  and  all  the  household 
furniture,  plate,  household  linen,  china, 
prints,  pictures,  glass,  books,  rings,  watches, 
and  wearing  apparel,  as  should  be  in  his  said 
two  houses  ;  and  also  the  rents  of  two  houses 
in  Wood  Street  and  Ely  Place,  St.  George's 
Fields,  to  the  executor  therein  named ;  upon 
trust  to  permit  his  wife  to  hold  and  enjoy 
the  same  for  her  life,  for  her  own  use,  and 
towards  the  maintenance  and  education  of 
his  children,  until  they  should  attain  the 
age  of  twenty-one  years.  The  testator  then 
bequeathed  all  his  stock  in  trade,  and  all 
the  furniture,  &c.,  that  should  be  in  his 
house  in  Fenchurch  Street,  at  the  death  of 
his  wife,  for  the  benefit  of  his  son  Matthew, 
and  devised  the  house  in  Fenchurch  Street 
to  Matthew  in  fee,  and  gave  him  the  lease- 
hold house  in  Ely  Place  absolutely. 

The  will  then   contained   the  following 
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clause,  in  favour  of  the  petitioner: — "I 
give,  devise,  and  bequeath  to  my  daughter 
Elizabeth  Child,  after  the  decease  of  my 
said  wife,  on  her  attaining  the  age  of  twenty- 
one  years,  all  that  my  said  freehold  estate  at 
Mitcham,  described  as  aforesaid,  to  hold  the 
said  messuages  or  tenements  and  premises, 
with  the  appurtenances,  unto  my  said 
daughter,  her  heirs  and  assigns  for  ever,  to- 
gether with  all  the  household  furniture,  plate, 
china,  glass,  linen,  prints,  and  pictures,  as 
may  be  in  the  house  at  Mitcham  aforesaid, 
on  the  decease  of  my  said  wife,  for  her  own 
sole  use  and  benefit ;  but  if  my  said  daughter 
shall  not  have  attained  the  age  of  twenty- 
one  years  on  the  death  of  my  said  wife, 
then  and  in  .such  case  it  is  my  will  and 
desire,  that  my  said  executor,  or  the  execu- 
tors or  administrators  of  my  said  executrix 
and  executor,  or  the  survivor  of  them,  shall 
immediately  sell  and  dispose  of  the  said 
household  furniture,  plate,  china,  glass, 
linen,  prints,  and  pictures,  either  by  public 
or  private  sale,  for  the  most  money  that  can 
be  reasonably  got  for  the  same,  and  invest 
the  money  arising  from  such  sale  or  sales  in 
some  or  one  of  the  public  funds  of  this  king- 
dom, in  the  name  of  my  said  executor,  or 
the  executors  or  administrators  of  my  said 
executrix  and  executor,  or  the  survivor  of 
them,  Upon  trust  to  pay  the  same  to  my  said 
daughter,  on  her  attaining  the  age  of  twenty- 
one  years,  the  interest  and  dividends  thereof, 
and  the  rents  and  profits  of  my  said  estate, 
in  the  meantime,  to  be  applied  to  her  main- 
tenance and  education ;  and  it  is  my  further 
will  and  desire,  that  the  said  messuages  or 
tenements,  and  the  rents,  issues,  and  profits 
thereof,  and  the  estate  and  interest  of  my 
said  daughter  therein,  shall  not  be  liable  to 
the  debts,  controul,  or  engagements  of  any 
husband  or  husbands  she  may  hereafter 
marry." 

The  testator  gave  the  proceeds  of  the 
residue  of  his  real  and  personal  estate  to  his 
Tvife  for  her  life,  and  dnrected,  that  after  her 
decease,  two  third  parts  thereof  should  go 
to  his  son  John  absolutely ;  and  the  remain- 
ing one-third  part  to  Matthew  and  Eliza- 
beth absolutely,  in  equal  shares. 

[Elizabeth  attained  the  age  of  twenty -one 
in  the  testator's  lifetime.  The  testator  died 
in  1830,  and  in  1831  Elizabeth  married 
the  bankrupt,  Charles  Killick. 

The  widow  of  the  testator,  who  was  the 


tenant  for  life  of  the  house  and  furniture  at 
Mitcham,  died  in  1835. 

On  the  death  of  her  mother,  Mrs.  Killick 
removed  the  goods  and  furniture  b3queathed 
to  her  from  the  house  at  Mitcham  to  the 
house  in  which  she  and  her  husband  were 
then  residing,  and  other  removals  subse- 
quently took  place. 

On  November  8,  1843,  Charles  Killick 
became  bankrupt,  and  his  assignees  took 
possession  of  the  goods  and  furniture  in 
question.  Mrs.  Killick  thereupon  presented 
this  petition,  that  the  assignees  might  de- 
liver them  back  to  her. 

Mr.  Leufin,  for  the  petitioner,  contended, 
that  by  the  effect  of  the  words  in  the  will, 
"for  her  sole  use  and  benefit,"  the  furniture 
and  goods  were  effectually  settled  to  the 
separate  use  of  the  legatee,  and  that  the 
word  "separate"  was  not  necessary.  He 
cited — 

A  damson  v.  Armitage,  Coop.  283. 

Ex  parte  Ray,  1  Mad.  199. 

V.  Lyncy  1  You.  562. 

Newland  v.  Paynter,  4  Myl.  &  Cr.  408. 

Mr.  SfvansUm  and  Mr,  Wood,  for  the 
assignees,  contended,  that  the  word  "sole" 
had  not  by  itself  the  effect  attributed  to  it, 
of  giving  the  property  to  the  separate  use  of 
the  petitioner,  and  that  there  were  other 
parts  of  the  will  from  which  it  might  be 
inferred,  that  the  testator  had  not  the  inten- 
tion of  so  giving  it.  Their  arguments  are 
noticed  in  the  judgment.  They  cited — 
Tyler  V.  Lake,  2  Russ.  &  Myl.  183; 

and — 
Massey  v,  Parker,  2  Myl.  &  K.  174 ; 
s.  c.  4  Law  J.  Rep.  (n.s.)  Chanc.  47. 

Sir  J.  L.  Knight  Bruce. — It  has  been 
settled  by  a  long  series  of  decisions,  that,  if 
property  be  given  to  a  woman,  married  or 
unmarried,  for  her  sole  use  and  benefit,  that 
property  must  be  held  to  have  been  given 
for  her  separate  use,  independently  of  any 
husband,  unless  the  context  renders  it  ne- 
cessary or  right  to  put  a  different  construc- 
tion on  these  words.  The  question  there- 
fore here  is,  whether  in  this  will  the  con- 
text renders  it  necessary  that  a  construction 
should  be  put  upon  these  words  different 
from  the  ordinary  one.  One  argument, 
neither  a  conclusive  nor  a  satisfactory  one, 
has  been  raised,  that,  as  in  a  possible  event 
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the  goods  were  to  be  sold,  and  the  produce 
has  not  been  given,  in  words,  for  her  sole  or 
separate  use,  it  was  not  the  intention  of  the 
testator  that  the  legatee  should  have  these 
goods  for  her  separate  use.  This  is  too 
slight  a  ground  to  alter  the  ordinary  con- 
struction. Then  it  is  argued,  that  as  the 
words  "sole  use  and  benefit"  apply  both  to 
the  house  at  Mitcham  and  ihe  goods  ;  and 
as  the  testator  has  in  a  subsequent  formal 
clause  given  the  house  for  her  separate  use, 
independently  of  any  husband,  but  not  the 
goods,  he  did  not  intend  the  latter  for  her 
separate  use%  I  am  not  satisfied  that  the 
words  "own  sole  use  and  benefit,'*  do  refer 
to  more  than  the  goods,  but  on  this  point 
it  is  not  necessary  to  express  any  opinion ; 
for  if  they  do  refer  to  more  than  ihe  goods, 
I  think  it  better  to  infer,  that  in  the  larger 
and  more  formal  clause,  the  goods  were 
omitted  by  error  or  forgetfulness,  rather  than 
the  words  of  the  former  gift  should  not  re- 
ceive their  usual  interpretation.  The  last 
objection  is,  the  words  "  sole  use  and  bene- 
fit" are  used  for  the  purpose  of  excluding 
his  son  Samuel,  the  testator  being  only 
anxious  that  his  daughter  should  have  the 
goods  free  from  any  controul  of  her  brother. 
The  same  reasoning,  however,  would  apply 
to  other  bequests  contained  in  the  wiU,  to 
other  members  of  the  family  ;  but  there  no 
such  expressions  are  used.  The  argument  is 
ingenious,  but  not  weighty.  There  is  then 
not  enough  to  prevent  the  words  from  hav- 
ing their  usual  meaning,  and  the  goods  must 
be  delivered  up  accordingly. 


1844. 
Feb.  15. 


} 


Ex  parte  whipham,   in  re 

WISE. 


Friendly  Socteties'^Tnutee. 

The  trustees  of  a  friendly  society  were  in 
the  habit  of  paying  money  into  the  bank  qf 
W.  Sf  Co,  at  N,  in  order  that  W.  ^  Co, 
might  at  once  transmit  it  to  their  London 
bankers,  to  be  paid  by  them  into  the  Bank  of 
England.  A  sum  was  paid  into  the  bank  of 
Messrs,  W.  ^  Co,  for  the  above  purpose, 
but,  before  it  was  transmitted  to  London, 
Messrs.  W,  ^  Co,  became  bankrupt : — Held, 
that  W,  4*  Co.  had  not  monies  in  their  hands 
by  virtue  of  their  office  or  employment,  within 
the  meaning  of  the^S^b  Will,  4.  c.  40.  s,  12. 


The  trustees  of  the  Newton  Abbot  and 
Newport  Bushel  Men's  Annuitant  Society^ 
requiring,  from  time  to  time,  for  the  pur- 
poses of  ihe  society,  to  pay  sums  of  money 
into  the  Bank  of  England,  to  the  account 
of  the  Commissioners  for  the  Reduction  of 
the  National  Debt(l),  were  in  the  habit  of 
effecting  these  payments  by  an  arrangement 
with  Messrs.  Wise  &  Co.,  bankers  at  New- 
ton Abbot,  in  the  following  manner: — 
The  trustees  paid  a  sum  into  the  bank  of 
Messrs.  Wise  h  Co.,  with  a  declaration  that 
this  sum  was  to  be  paid  into  the  Bank  of 
England  to  such  account.  This  sum  was 
then  transmitted  by  Wise  &  Co.  to  Messrs. 
Williams  &  Co.,  their  London  bankers,  with 
this  declaration,  and  Messrs.  Williams  & 
Co.  then  effected  the  payment  at  the  Na- 
tional Debt  Office.  In  respect  of  these 
transactions,  Messrs*  Wise  &  Co.  charged 
the  society  with  postages  and  commission. 
A  book  was  kept  at  the  bank,  in  which  such 
receipts  and  such  charges  alone  were  en- 
tered. The  society  had  no  other  dealings 
with  Messrs.  Wise  &  Co. 

On  the  29th  of  June  1841,  the  trustees 
paid  into  the  bank  of  Messrs.  Wise  &  Co. 
126/.,  with  the  usual  declaration.  The 
declaration  was  transmitted  to  the  London 
bankers,  but,  no  money  being  sent  with  it, 
and  Messrs.  Wise  &  Co.  being  then  indebt- 
ed to  their  London  bankers,  no  payment 
was  made  into  the  Bank  of  England. 

After  the  declaration  had  been  so  sent, 
and  on  the  20th  of  July,  Messrs.  Wise  & 
Co.  became  bankrupt. 

The  trusteesof  the  society  now  presented 
a  petition,  stating  the  above  case,  and  pray- 
ing that  ^e  assignees  might  pay  them,  on 
behalf  of  the  society,  the  sum  of  126/. 

The  petitioners  made  their  claim  under  the 
4  &  5  Will.  4.  c.  40.  s.  12(2). 


(!)  See  10  Geo.  4.  o.  56.  8.  31. 

(2)  The  words  of  thU  section  relating  to  this  quea* 
tion  are— "That  if  any  person  appointed  or  who  may 
hereafter  be  appointed  to  any  qffice  in  a  society  esta- 
hlished  under  the  said  reciteid  act,  (10  Geo.  4.  c  56,) 
or  this  act,  and  bein^  entrusted  with  the  keeping^  of 
the  accounts,  or  having  in  his  hands  or  possession 
by  virtue  rf  hU  said  qffice  or  employment^  any  monies 
or  effects  belong^g  to  such  society,  shall  become  a 
bankrupt,  his  assignees  shall  pay  out  of  the  estates 
of  such  person  all  sums  of  money  remaining  due 
which  such  person  received  by  virtue  of  his  said 
office  or  employment  before  any  other  of  his  debts 
are  paid  or  satisfied." 
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Mr.  RusseU  and  Mr,  Chomeley,  for  the 
petitioners. — ^The  permanent  officers  of  the 
society,  having  the  management  and  direc- 
tion of  the  affairs  of  the  society,  are  few  in 
number,  being  generally  in  fact  only  the 
secretary,  treasurer,  and  trustees.     Had  it, 
therefore,  been  the  intention  of  the  legisla- 
ture, that  the  term  **  persons  having  monies 
in  their  hands,  by  virtue  of  their  office  or 
employment,*'  was  to  be  confined  to  such 
officers,  it  might  easily  have  been  so  ex- 
pressed. It  may,  therefore,  be  fairly  implied 
that  this  term  is  not  to  be  so  confined,  but 
to  have  a  more  enlaiged  sense  given  to  it, 
and  to  be  held  applicable  to  otibier  persons 
employed  by  the  society  to  carry  out  its 
objects.     Now,  it  is  to  be  observed,  that 
the  society  did  not  deal   with,  and  were 
not  customers  of,  Messrs.  Wise  &  Co.,  as 
hankers,  in  the  ordinary  way.    The  society 
would,  had  they  been  able,  have  paid  their 
money  directly  into  the  Bank  of  England : 
but,  as  it  was  necessary  that  the  money 
should  be  transmitted  to  London,  and  that 
an  agent  there  should  effect  the  payment, 
they  could  not  do  it  themselves,  and  it  be- 
came necessary  to  employ  a  person  or  per- 
sons to  do  it  for  them.  Messrs.  Wise  8c  Co., 
from  their  being  bankers,  had  greater  facili- 
ties for  doing  tibis  for  them  than  any  other 
person,  and  the  society  employed  them  to 
do  it,  just  as  they  might  have  done  any 
persons,   not  bankers.      The   business  of 
^  Messrs.  Wise  &  Co.   was  to  receive  the 
money  and  send  it  at  once  to  Williams  & 
Co.,  and  for  this  they  received  their  com- 
mission.   No  argument  can  be  used  against 
us  from  the  use  of  the  word  'Mn,"  in  the 
expression  *' office  in  a  society."     The  so- 
ciety has  no  place  or  locality,  and  it  must, 
therefore,  have  the  same  meaning  as  ''of." 
These  bankers  were,  therefore,  employed  by 
the  society;  they  held  an  employment  or 
office  in  tiie  society,  and  by  virtue  of  this 
office  or  employment  had  monies  belonging 
to  the  society  in  their  hands,  and  the  clause, 
therefore,  attaches  on  them.  JEx  parte  Riddle 
(8)  was  referred  to. 

Mr,  Russell,  in  answer  to  a  question 
from  the  Chief  Judge,  stated  he  had  no  au- 
thority in  support  of  the  petition. 

(3)  3  Mont.  Dea.  &  De  G.  80  ;  8.  c.  12  Law  J. 
Rep.  (N.8.)  Bankr.  19. 

New  Series,  XIII.— Bankr. 


Mr,  Anderdon  and  A/r.  Bacon,  for  the 
assignees,  were  not  called  upon. 

Sir  J.  L.  Knight  Bruce. — This  <  is  a 
clause  creating  a  privilege  against  common 
right;  and  it  is,  therefore,   an  enactment 
upon  which,  great  care  must  be  taken  not 
to  put  too  enlarged  a  construction.     The 
argument  has  a  good  deal  turned  on  the 
word  "  employment,"  a  word  which  occurs 
more  than  once  in  the  section — why,  I  am 
unable  to  conjecture.    If  it  means  anything 
different  from  "office,"   why  was  it  not 
associated  with  office  in  the  beginning  of 
the  section  ?     I  must  hold  that  the  word 
"employment"  is  used  in  the  same  sense  as 
"office,"  and  that  the  term  "office,"  in  the 
beginning  of  the  section,  is  not  to  be  en- 
laiged by  the  subsequent  use  of  the  word 
"  employment"  The  question,  therefore,  is, 
whether  Messrs.  Wise  &  Co.  were  appointed 
to  an  "office"  in  the  society,  and  by  virtue 
of  that  office  were  intrusted  with  monies 
which  were  in  their  hands  at  the  time  of 
their  bankruptcy.     I  need  not  go  into  the 
question,  whether  Messrs.  Wise  &  Co.  were 
ordinary  bankers  to  the  society ;  whether 
an  ordinary    banking   account  was   kept 
between  them,  or  whether  they  were  em- 
ployed merely  for   the  purpose  of  trans- 
mitting the  money  to  the  London  bank. 
Take  it  either  way  :  are  persons  so  situated, 
according  to  the  fair  and  ordinary  use  of 
language,  considered  as  holding  an  office  ? 
Now,  in  some  sense  a  man  may  be  con- 
sidered   as   holding  an   office    under  an- 
other, who  is  a  mere  agent  for  him,  who 
does  anything  for  him,   who   serves  any 
purpose  for  hun ;  but  this  is  not  the  ordi- 
nary, familiar,  and  sensible  use  of  the  term  : 
an  office,  according  to  the  ordinary  sense 
of  the  term,  is  different  from  mere  agency, 
and  much  more  confined  in  its  meaning. 
In  some  sense  a  man  may  be  entitled  in 
the  nature  of  an  office  to  act  in  a  par- 
ticular trade  for  another,  but  according  to 
the   ordinary   sense  and   meaning  of  the 
term  he  does  not  e^xercise  an  office.     But- 
chers or  bakers  are  not  said  in  ordinary  lan- 
guage to  hold  offices  under  their  customers ; 
neither  are  bankers.     I  must  take  here  the 
ordinary  sense  of  the  word  office,  and  not  a 
recondite,  refined,  and  possible  sense  of  the 
term.     These  bankers  therefore  had  no  office 
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in  the  society,  and  had  not  any  monies  in 
their  hands  hy  virtue  of  any  office. 

If  any  authority  had  heen  produced  on  the 
Buhject  I  might  have  deferred  to  it,  but  none 
has  been  suggested.  I  must  therefore  act  on 
my  own  opinion,  and  dismiss  the  petition. 

Petition  dismissed,  without  costs. 


L.C. 

1844. 

Feb.  14. 


} 


Ex  parte  steward,  in  re 

BLAKE. 


Commissioners,  Reference  to. 

It  is  part  of  the  duties  of  the  commission'- 
ers  to  execute  any  reference  made  to  them  by 
the  Court  of  Review ;  but  neither  the  Chief 
Judge  of  that  Court  nor  the  Lord  Chancellor 
has  authority  to  compel  them  to  do  so,  in 
ease  of  their  refusal. 

By  an  order  made  in  this  case  by  the 
Court  of  Review,  it  was  refeired  to  the 
commissioner  acting  in  the  prosecution  of 
the  fiat,  to  take  an  account  of  what  was  due 
to  the  petitioners  as  equitable  mortgagees, 
and  to  make  certain  inquiries  respecting 
their  securities.  The  commissioner  declined 
to  make  any  of  the  inquiries  mentioned  in 
the  order,  upon  the  ground  that  the  Court 
of  Review  had  no  jurisdiction  to  direct  a 
reference  to  the  commissioners. 

Mr,  Koe,  on  behalf  of  the  petitioners, 
mentioned  the  case  to  the  Chief  Judge  of 
the  Court  of  Review,  and  afterwards,  at  his 
suggestion,  to  the  Lord  Chancellor. 

The  Lord  Chancellor  stated  his  opi- 
nion to  be,  that  the  commissioner  ought 
to  have  executed  the  order.  By  the 
act  of  parliament  1  &  2  Will.  4.  c.  56, 
the  commissioners  were  bound  to  perform 
the  same  duties,  and  to  act  in  the  same 
way,  in  all  cases,  as  the  commissioners 
who  were  appointed  in  Lord  Eldon's  time, 
who  had  always  acted  under  such  references. 
One  of  their  duties  was  to  inquire  into  such 
matters  as  were  brought  before  them  on  a 
reference  made  by  the  Lord  Chancellor. 
It  was  said  that  the  commissioners  executed 
these  references,  not  as  commissioners,  but 


as  barristers ;  but  it  was  clear  that  there 
was  no  ground  for  this  opinion.     The  form 
of  the  references  under  the  former  orders, 
and  of  the  returns  of  the  commissioners, 
shewed  this  very  clearly.     They  were  uni- 
formly thus  :— "  This  Court  doth  order," 
&c.,  and  *'  We,  the  commissioners,  humbly 
certify,"  &c.,  as  in  any  other  case ;  and  Air- 
ther  (which  was  conclusive)  the  Lord  Chan- 
cellor had  no  power,  under  the  act,  to  refer 
to  them  as  barristers,  without  the  consent  of 
the  parties :  and  it  was  clear  from  the  orden 
and  returns,  that  the  references  were  ncKt 
made  with  consent,  and  therefore  could  not 
have  been  made  to  them  as  barristers,  but 
as  commissioners,  for  the  purpose  of' carry- 
ing into  effect  the  orders  of  the  Court.     If 
the  commissioners  should  refiise  to  execute 
the  reference,  his  Lordship  was  not  aware 
that  he  had  any  authority  to  compel  then^ 
although   such   an  authority  must  reside 
somewhere.     It  had  been  suggested  by  the 
commissioners  that  it  was  contrary  to  public 
policy  to  call  upon  the  commissioners  to 
execute  these  duties ;  but  although  he  had 
the  greatest  respect  for  the  commissioners, 
he  differed  totally  from  them  on  this  point, 
and  the  Chief  Judge  was  of  the  same  opinion 
with  his  Lordship. 

The  following  entry  was  made  in  the 
Lord  Chancellor's  secretary's  book : — 

Upon  the  application  of  Mr.  Koe,  stating 
that  a  commissioner  in  bankruptcy  had  de- 
clined to  execute  an  order  made  by  the 
Chief  Judge  of  the  Court  of  Review,— 

The  Lord  Chancellor  gave  it  as  his 
decided  opinion,  that  the  reference  ought  to 
be  executed  by  the  commissioner ;  that  the 
reference  is  made  to  the  commissioners,  not 
as  barristers,  but  as  commissioners,  ap- 
pointed to  act  in  the  same  way,  in  aU  cases, 
as  the  commissioners  appointed  in  Lord 
Eldon's  time  acted  under  such  references. 
His  Lordship  considered  that  they  were 
bound  to  act  as  required,  but  that  he  had  no 
power  to  oblige  them.  In  confirmation  of 
his  opinion,  his  Lordship  referred 'to  the 
references  and  forms  of  former  orders  and 
the  returns  of  the  commissioners. 
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Ex  parte  mdsgrove  in  re 

1844.       1  MUSGROVE. 

March  18.  j      Ex  parte  ellis  in  re  mus- 

GROVS. 

Casts  —  Practice  —  Taxation  —  Fees  to 
Coiinsel, 

A.  issued  a  fiat  against  B,  irregularly. 
B.  filed  a  petition  to  annul  the  fiat.  A.  also 
filed  a  petition  to  eamul  the  fiat,  and  for 
liberty  to  issue  a  new  one.  A.  afterwards 
made  a  proposition  to  B^  that  the  fiat  should 
he  annulled  witlwtst  contest,  hut  did  not  offer 
him  all  he  was  entitled  to,  and  some  negotia-^ 
tions  took  place  thereon ;  hut  no  agreement 
was  come  to.  Both  petitions  came  on  for 
hearing;  when  the  first  petition  was  granted 
with  -costs,  and  the  second  granted  in  a 
qualified  manner  on  payment  of  costs  by  A. 
The  following  items  in  the  bills  of  costs  of 
B,  (disaUowed  by  the  officer  of  the  Court  J 
were  allowed :  — first,  fee  to  counsel  for 
settling  the  first  petition ; — second,  the  costs 
rf  attendances  relating  to  the  above  negoiia- 
tfoftff,  and  fee  to  counsel  for  advising  on  A's 
proposition  ;^'^ird,  fee  to  a  second  counsel 
en  the  hearing  of  the  first  petition  ;-^fowrth, 
fee  to  counsel  for  advising  on  the  course  to 
be  pursued  as  to  the  second  petition ; — fifth, 
fee  to  a  second  counsel  on  the  hearing  of  the 
second  petition. 

Messrs.  Ellis  &  Co.,  being  creditors  of 
Mr.  Musgrove,  issued  a  summons,  dated 
the  3rd  of  September  1843,  under  the  5  &  6 
Vict.  c.  122.  s.  11,  calling  upon  Musgrove 
to  appear  before  the  commissioners  to  an- 
swer as  to  his  debt;  and  Musgrove  accord- 
ingly appeared  on  the  9th  of  September, 
and  signed  an  admission  of  the  debt,  under 
the  12th  section. 

-Messrs.  Ellis  &  Co.,  intending  to  act 
under  the  14th  section,  as  petitioning  credi- 
tors, caused  a  fiat  to  be  issued  against  Mus- 
grove, on  the  21st  of  September;  but,  hav- 
ing reckoned  the  fourteen  days  mentioned 
in  that  section  from  the  date  of  the  sum- 
mons, instead  of  the  date  of  the  admission, 
such  fiat  was  irregular. 

Musgrove*8  solicitor  thereupon  gave  in- 
structions to  counsel  to  settle  a  petition  to 
annul  the  fiat ;  and  a  petition  was  accord- 
ingly settled  by  him,  and  presented  to  the 
CouVt  of  Review. 


Messrs.  Ellis  &  Co.  also  caused  a  peti- 
tion to  be  presented  to  annul  the  fiat, 
and  for  permission  to  issue  another  fiat. 
After  this  petition  had  been  presented, 
Musgrove's  solicitor  instructed  his  counsel 
to  advise  on  the  course  to  be  adopted,  as  to 
this  petition.  After  both  petitions  had 
been  filed,  an  offer  was  made  by  the  soli- 
citor of  Messrs.  Ellis  &  Co.  to  the  solicitor 
of  Musgrove,  that,  upon  payment  by  Messrs. 
Ellis  &  Co.  of  certain  costs,  the  fiat  should 
be  annulled,  without  any  contest.  Mus- 
grove's  solicitor  instructed  counsel  to  advise 
on  the  propriety  of  such  an  arrangement,  and 
the  proper  method  of  canying  it  out.  Some 
negotiations  took  place,  with  reference  to 
this  matter,  but  no  agreement  was  come 
to. 

The  petitions  came  on  to  be  heard  on  the 
dOth  of  October  1843 ;  Mr.  Swanston  and 
Mr.  Sturgeon  appearing  for  Musgrove,  as 
petitioner  in  the  one  petition,  and  as  respon- 
dent in  the  other.  Some  discussion  then  took 
place  as  to  the  effect  which  the  negotiations 
above  mentioned  ought  to  have  on  the  ques- 
tion of  costs,  but  his  Honour  was  of  opinion 
that,  as  it  appeared  from  the  statements  that 
Messrs.  EHis  &  Co.  had  not  offered  Mus- 
grove the  full  benefit  of  such  an  order  as 
he  would  have  been  entitled  to  at  the  hear- 
ing, such  ofibr  should  not  be  held  to  have 
any  effect  on  the  costs.  An  order  was  made 
on  both  petitions,  that  the  fiat  should  be 
annulled ;  that  Messrs.  Ellis  &  Co.  should 
pay  Musgrove  his  costs  of  and  incidental  to 
that  application,  and  of  and  incidental  to 
the  annulling  thereby  ordered;  and  that 
the  petitioners,  Messrs.  Ellis  &  Co.,  should 
be  at  liberty  to  strike  a  new  docket,  and  to 
issue  a  new  fiat,  if  they  should  be  so  ad- 
vised, without  prejudice  to  the  question 
whether  such  new  docket  could  be  struck 
by  the  same  petitioning  creditors,  without 
ihe  leave  of  the  Court,  And  it  was  referred 
to  the  ofiScer  of  the  Court  to  tax  the  afeoresaid 
eosts  between  the  parties^  if  they  should 
differ  sA>out  the  «ame. 

Musgrove's  solicitor  sent  in  two  bills  of 
costs,  one  for  each  of  the  petitions,  and  the 
same  were  taxed  by  Mr.  Vizard,  the  deputy 
registrar,  who,  in  such  taxation,  disallowed 
the  fee  to  counsel  for  settling  the  petidon 
ex  parte  Musgrove,  the  costs  attending  the 
negotiation  before  mentioned,  the  fee  to 
counsel  for  advising  on  the  petition  ex  parte 
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Ellis,  and  the  fees  to  a  second  counsel  in 
the  two  petitions. 

A  notice  of  motion  was  served  by  Mus- 
grove  on  Messrs.  Ellis  &  Co.,  for  an  order 
for  the  review  of  the  taxation  of  the  two 
bills  of  costs,  and  in  the  notice  of  motion 
it  was  stated,  that  the  objections  to  the  said 
taxation  of  such  two  bills,  were  "the  dis- 
allowance in  the  bill  of  costs  taxed  in  the 
first-mentioned  matter,  of  the  fee  therein 
charged  to  counsel  for  settling,  the  petition 
in  such  first-mentioned  matter,  and  the 
necessary  attendances  thereon,  and  also  of 
the  several  attendances  charged  on  the  21st, 
the  24th,  and  the  25th  days  of  October  last, 
in  such  bill,  relative  to  the  said  petition,  and 
the  proper  mode  of  carrying  out  and  effect- 
ing an  arrangement  thereof,  without  coming 
to  a  hearing ;  and  also  of  the  instructions  to 
counsel  to  advise  on  the  consent  brief  or 
proper  mode  of  carrying  out  such  arrange- 
ment, the  fee  to  and  attendance  upon  him 
in  respect  thereof,  and  also  of  a  brief  and 
fee  to  a  second  counsel,  on  the  hearing  of 
the  said  petition,  and  the  necessary  attend-, 
ances  thereon ;  and  the  disallowance  in  the 
bill  of  costs  taxed  in  the  second  mentioned 
matter  of  the  charge  for  preparing  instruc- 
tions to  counsel  to  advise,  the  fee  to  and 
attendances  on  him  incident  thereto;  and 
also  of  a  fee  to  a  second  counsel  and  attend- 
ances on  him,  on  the  hearing  of  the  said 
petition." 

This  motion  now  came  on  for  hearing. 

Mr,  SwansUm  and  Mr,  Sturgeon^  for  Mr. 
Musgrove. 

Mr,  Anderdotif  for  the  petitioning  credi- 
tors. 

The  items  mentioned  in  the  notice  of 
motion  were  separately  discussed. 

Sir  J.  L.  Knioht  Bruce  said — There 
was  no  rule  of  the  court  as  to  taxation. 
The  question  in  this  case  appeared,  from  the 
discussion  on  it,  to  be  of  sufficient  import- 
ance to  justify  a  second  counsel.  To  tax 
off  these  and  the  other  items  from  the  bill, 
would  be  to  leave  them,  unfairly,  to  be  paid 
by  the  suitor,  who  had  been  decided  to  be 
in  the  right. 

All  the  items  were  allowed. 


1844       1 
A      122     I     ^^  ^^^  ^^^^  ***  '"^  REED. 

Adjudicationr-'b  ^  6  Vict.  c.  122.— Rules 
in  Bankruptcy, 

The  13th  rule  in  Bankruptcy ^  under  the 
5  4*  6  Vict,  c.  122,  ordered  to  be  relaxed 
under  special  circumstances. 

By  the  5  &  6  Vict.  c.  122.  s.  23,  it  itt 
enacted,  that  a  duplicate  of  the  adjudication 
shaJl  be  served  on  the  bankrupt,  and  that 
he  shall  be  allowed  five  days  from  the  ser- 
vice of  such  duplicate,  to  shew  cause  against 
the  validity  of  the  adjudication. 

By  the  13th  rule  in  bankruptcy,  made 
under  this  act,  it  is  directed,  that  a  bank- 
rupt, intending  to  dispute  his  adjudication, 
shall  cause  notice  of  his  intention  to  be 
served  on  the  petitioning  creditor  or  his 
solicitor,  and  the  deputy  registrar  of  the 
court,  two  days  at  the  least  before  the  day 
of  shewing  cause  against  the  adjudication. 

An  application  was  this  day  made  on  the 
part  of  the  bankrupt  to  a  London  commis* 
sioner,  that,  under  special  circumstances, 
the  notice  required  by  the  13th  rule  might 
be  dispensed  with,  and  that  cause  might  be 
shewn  against  the  adjudication  immedktely, 
or  on  the  following  day.  The  commissioner, 
considering  himself  bound  by  the  rule,  re- 
frised  the  application. 

Mr,  Sturgeon  now  stated  the  circum- 
stances of  the  case,  and  renewed  the  appli- 
cation. 

Sir  J.  L.  Knight  Bruce  said,,  that 
every  Court  might  relax  its  own  rules  of 
practice  imder  particular  circumstances ; 
and  ordered  that,  on  notice  being  given 
before  10  o'clock  at  night,  of  the  intention 
to  dispute  the  adjudication,  the  question 
might  be  brought  before  the  commissioner 
on  the  day  following. 


1844 
May  6. 


.} 


Ex  parte  haynes  in  re 

CLARKE. 


Savings  Banks — Statutes  9  Geo,  4.  c.  92, 
and^^b  Will,  4.  c.  1^,— Priority  of  Pay^ 
ment  out  of  Estates  of  Bankrupt  Office^ 
holders.    - 

The  2Bth  section  of  the  4  ^  6  Will,  4. 
c,  14.  (giving  priority  of  payment  out  of  the 
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estates  of  hdnkrupt  office-holders  in  savingi 
bankSfJ  is  not  applicable  to  savings  banks 
•  not  established  according  to  the  provisions  of 
the  9  Geo.  4.  c.  92. 

The  certificate  and  opinion  of  the  barrister 
appointed  under  the  9  Geo,  4.  c,  92,  are  not 
conchuive  on  the  question,  of  the  rules  and 
regulations  of  a  savings  bank  being  in  con- 
formity with  law,  and  within  the  provisions 
of  the  act  (section  4), 

The  book  of  rules  and  regulations  of  a 
savings  bank,  although  entered,  deposited, 
and  filed  as  directed  by  the  act,  is  not  bind- 
ing on  the  assignees  of  a  bankrupt  office- 
holder (section  5  J, 

The  barrister  appointed  under  the  9 
Geo.  4.  c.  92»  gave  his  certificate,  that  the 
rules  of  the  L.  Savings  Bank  were  conform- 
able to  law,  and  within  the  provisions  of  the 
act.  And  those  rules  were  entered,  filed, 
and  deposited  as  directed  by  the  act.  By 
the  \st  rule  it  was  directed,  that  the  sav- 
ings bank  should  be  under  the  management 
of  a  president,  vice-president,  trustees,  and 
managers,  who  were  not  to  derive  any 
benefit.  By  the  2nd  rule  it  was  directed, 
that  the  committee  of  managers  should  be 
empowered  (among  other  things)  to  elect  a 
treasurer.  Messrs.  C.  ^  Co.  were  elected 
treasurers,  and,  having  money  in  their  hands 
belonging  to  the  savings  bank,  became  bank- 
rupt. On  a  petition  by  the  trustees  of  the 
savings  bank  for  priority  of  payment, — 
Held,  that  the  L.  Savings  Bank  was  not 
within  the  provisions  of  the  9  Geo.  4.  c.  92, 
and  was  not  entitled  to  priority  of  payment 
out  of  the  estates  of  Messrs.  C.  ^  Co. 

The  Leicester  Savings  Bank  was  esta- 
blished in  1817.  By  the  9  Geo.  4. 
c.  92.  8.  2,  it  was  declared,  that  if  lEuiy 
persons  had  formed,  or  should  form 
any  society  in  the  nature  of  a  sav- 
ings bank,  and  should  be  desirous  of 
having  the  benefit  of  the  provisions  of 
that  act,  such  persons  should  cause  the 
rules  established  or  to  be  established  for 
the  management  of  such  institution  to 
be  entered,  deposited,  and  filed  in  manner 
thereinafter  directed,  and  thereupon  they 
should  be  deemed  to  be  entitled  to  the 
benefit  of  the  provisions  contained  in  that 
act.  By  the  3rd  section  it  was  provided, 
that  the  rules  should  be  entered  in  a  book, 
and  that  a  transcript  thereof  should  be 


deposited  with  the  clerk  of  the  peace  for  the 
county.  By  the  4th  section  it  was  pro- 
vided, that  this  transcript,  before  it  was 
deposited  with  the  clerk  of  the  peace,  should 
be  submitted  to  a  barrister  to  be  appointed 
by  the  Commissioners  for  the  reduction  of 
the  National  Debt,  for  the  purpose  of  ascer- 
taining whether  the  rules  were  in  conformity 
to  law,  and  within  the  provisions  of  the  act, 
and  that  the  barrister  should  give  a  certificate 
thereof,  and  then  that  the  transcript  should 
be  laid  before  the  Justices  at  Quarter  Ses- 
sions, and  that  the  Justices  might  allow  and 
confirm  the  rules.  By  the  5th  section  it 
was  provided  that  this  book  of  rules  so 
approved  by  the  barrister  and  Justices,  and 
deposited  with  the  clerk  of  the  peace,  should 
be  binding  on  the  several  members  and 
officers  of  the  institution,  and  the  several 
depositors  and  their  representatives. 

The  words  of  the  6th  section  are  as 
follows  : — '*  That  no  such  institution  as 
aforesaid  shall  have  the  benefit  of  this  act^ 
unless  it  shall  be  expressly  provided  by  the 
rules  and  regulations  for  the  management 
thereof,  that  no  person  or  persons  being 
treasurer,  trustee,  or  manager  of  such  insti- 
tution, or  having  any  controul  in  the  ma- 
nagement thereof,  shall  derive  any  benefit 
from  any  deposit  made  in  such  institution ; 
save  only  and  except  such  salaries  and 
allowances,  or  other  necessary  expenses,  as 
shall,  according  to  such  rules  and  regula- 
tions, be  provided  for  the  chaiges  of  manag- 
ing such  institution,  and  for  remuneration  to 
officers  employed  in  the  management  thereof, 
exclusive  of  the  treasurer  or  treasurers, 
trustee  or  trustees,  manager  or  managers,  or 
other  persons  having  direction  in  the  ma- 
nagement of  such  institution,  who  shall  not 
directly  or  indirectly  have  any  salary, 
allowance,  profit,  or  benefit  whatsoever 
therefiK>m,  beyond  their  actual  expenses  for 
the  purposes  of  such  institution." 

After  this  act  had  been  passed,  a  set  of 
rules  was  framed  for  the  management  of  the 
Leicester  Savings  Bank.  These  rules  were 
submitted  to  Mr.  Tidd  Pratt,  the  barrister 
appointed  by  the  commissioners,  and  Mr. 
Pratt,  in  November  1828,  gave  the  certifi- 
cate required  by  the  act.  They  were  then 
laid  before  the  Justices  at  Quarter  Sessions, 
and  allowed  and  confirmed  by  them,  and 
a  transcript  was  deposited  widi  the  clerk  of 
the  peace. 
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The  rules  which  had  reference  to  the 
question  discussed  in  this  petition,  were  as 
follows : — "  First,  Management — This  hank 
is  under  the  management  of  a  president, 
▼ice-presidents,  trustees,  and  not  less  than 
fifty  odiet  managers,  none  of  whom  shall 
derive  any  benefit'  whatevei*,  directly  or 
indirectly,  from  the  deposits  received,  or 
the  produce  thereof.  Second,  Superintend- 
ing Committee — ^A  committee  of  not  less 
than  ten  managers^  three  of  whom  fbrm  8 
quorum,  is  empowered  to  stuperihtend,  ma*< 
nage,  and  conduct  the  general  business  of 
this  bank ; '  to  add  io  their  number  from 
among  the  managers ;  to  fill  up  vacancies 
in  their  own  body  ;  and  to  appoint  a -trea- 
surer j  auditors',  secretary,  and  other  officers 
6r  servants/'  ' 

It  may  be  observed,  that  no  express  pro- 
vision was  made  in  theise  rules,  that  the 
treasurer  shoidd  derive  no -benefit  from  aiiy 
deposit,  as  required  by  the  9  Geo.  4.  c.  02. 
s.  6. 

In  1839,  Messrs.  Clarke,  Mitchel,  Philips, 
&  Smith,  -  bankers,  at  Leicteter,  were  a|H 
pointed  treasurers  by  the  committee,  in  ^6 
place  of  Mr.  Mansfield,  who  retired;-  and 
an  acc6unt  was  thereupon  opened  at  die 
bank  of  Messrs.  Olatke-  &  Co.^  by  the  sav^* 
ings'bank,  in  the  ordinaiy  way.  ' 

Mr.  Clarke,  previotudy  to  this  appoint- 
ment, was  one  of  the  managers  of  th&savings 
bank. 

The  words  of  the  28th  section  of  the  3  & 
4  Win.  4.  c.  14,  applicable  to  the  questtOB 
on  this  petition  are'  as  follows :— -"  If  any 
person  already  appointed  uad^  the  provi- 
sions' of  the  said  act,  made  and  passed  in  the 
9th  year  of  the  reign  of  his  late  Majesty  King 
€^rge%he  Fourth,  or  who  may  hereafter  he 
appdinied  to  any  office  in  a  savings  hank^ 
and  havihg  in  his  hands  or  possession^  by 
virtue  of  his  s^d  office  or  employment,  any 
monies  belonging  to  siich  savings  bai^\ 
shall  become  bankrupt,  his  ass^nees  shall, 
on  demand,  &c.,  pay  out  of  the  estates  of 
such  person  all  sums  of  money  remaining 
due,  which  sudi  person  teceiVed  by  virtue 
of  his  said  office  or  employment,  before  any 
other  of  his  debts  are  paid  or  satisfied." 

■  In  1843,  Messrs.  Clarke  &  Co.  became 
bankrupt,  and,  at  the  time  of  their  bank- 
ruptcy, they  had  8302.  m  their  hands  be- 
longing to  die  savings  bank.* 

Mr.  Tidd  Pratt,  on  a  case  being  stated 


to  him,  gave  an  opinion,  that  the  ndes  were 
in  eohformity  to  law,  and  within  the  provi-* 
sions  of  the  act  of  9  Geo.  4 ;  and  that  the 
trustees  of  the  savings  bank  were  totided 
to  the  privilege  of  the  28di  section. 

An  application,  niade  by  die  trustees  of 
the  savings  bank  to  die  country  eommis-* 
sioner  of  bankruptcy  for  the  payment-  of 
this  sum  out  t>f  the  estate  of  the  bankrupts, 
was  rejected  by  the  commissioner. 

The  trustees  now  presented  a  petition  to 
the  Court  of  Review  to  die  same  efiect. 

Mr.  Anderdon  scad  Mr;  Metcalfe,  for  ik9 
petition.— ^First,  under  the  words^  *^whtt 
may  hereafter  be  appointed  to  any  office  in 
a  savings  bank,"  in  the  28th  siectidn  of  the 
4  &  5  Will.  4,  all  -savings  banks  whatever, 
whether  widiin  the  provisions  of  the  9  Geo.  4; 
or  -not,  are  entided  to  the  privilege  conferred 
by  the  S8th  section.  Secondly,' under  die 
fiiist  rule,  the  requisitions  of  die  act  of  9 
Geo.  4.  have  been  coknplied  with,  the  trea- 
surer being  comprehended  in  -  die  Words 
^'trustees  and  managers."  Thirdly,  under 
the  4di  &  5th  seetions  of  the  9  Geo;  4» 
e.  92,  die  ^certificate  aild  opinion  of  the  bar- 
rister are  conclusive  on  die  question  of  die 
rules  being  conformable  to  krw,  and  within 
the  provisions  of  the  act ;  and  the  book  of 
rules,  beitig  entered,  deposited  and  filed  as 
directed  by  the  act,  is  binding  andoondusivei 
- '  Mr,  -Rfitisell  and- Mr^  Kenneth  Macaulay^ 
for  the  assigfteesv' ^contended,  that  the  act  of 
4  &  5  Will.  4.  c.  14.  conteiktplated  only 
savings  banks  within*  the  provisions  of  the 
9  Geo.  4.  e.  92,  and  that  tlw  savings  bank 
in  question  was  not  Within  such  provisions^ 
as  the  rules  had  not  provided  that  the  trea- 
surer should  receive  no  benefit. 

■  Sir  J.  L.  Knight  Bruce. — The  peti- 
tioners seek  a  privilege  against  common 
lig^t,  and  it  is  therefore  incumbent  on  them 
to  bring  themselves  within  the  language  in 
Which  that  privilege  is  expressed.  The  first 
question  is  die  meaning  of  the  temi "  savings 
bank,"  in  the  28th  section  df  the  3  &  4 
Will.- 4.  c.  14,  which  confera  the  privilege 
in  question.  Now,  as  this  act-  mentions  at 
the  outset  the  former  act^  9-000.  4.  c.  9Si 
and  as  they  both  relate  to  the  same  subject^ 
it  is  the  duty  of  the  Court,  in  considraing 
the  latter  act,  to  eonstrue  it  in  oonjunction 
with  the-  fonner  one.  Taking  the  two  acts 
together,  I  think  it  is  the  pol^y  of  the  law^, 
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and,  if  I  may  use  the  expression,  the  wish 
of  the  law,  not  by  compulsion,  but  by  all 
means  short  of  compulsion,  to  bring  all 
associations  of  this  description  under  the 
provisions  of  the  act  of  9  Geo.  4,  and  that  it 
is  intended  that  no  advantages  shall  be 
conferred  on  societies  who  have  not  brought 
themselves  within  its  provisions.  I  r^ 
the  28th  section  with  dxese  considerations. 
[His  Honour  here  read  the  28th  section.] 
It  is  •  contended,  that  any  savings  bank 
whatever  is  to  have  the  privilege  conferred 
on  it  by  this  section :  I  cannot  so  read  it. 
The  meaning  of  the  words,  "  who  may  here- 
after be  appointed  to  any  office  in  a  savings 
bank,"  is  to  provide  for  the  future,  what  has 
already  been  provided  for  as  to  the  past  by 
the  preceding  line.  The  true  reading  of  the 
clause  is,  as  if  '*  or  who  may  hereafter  be 
appointed,"  had  followed  the  words  "  al- 
ready appointed."  I  do  not  know  but  that 
even,  according  to  the  rules  of  grammar  and 
the  ordinary  use  of  language,  this  is  ex- 
pressed by  the  words  as  they  already  stand. 
Taking  the  two  acts  together,  I  am  of  opi- 
nion that,  if  this  is  a  savings  bank  not 
within  the  provisions  of  the  act  of  9  Greo.  4, 
it  is  not  entitled  to  the  benefit  provided  by 
the  28th  section  of  the  act  of  4  &  5  Will.  4. 
The  question  then  is,  is  this  a  savings  bank 
within  the  provisions  of  the  act  of  9  Geo.  4? 
[His  Honour  then  stated  the  effect  of  the  first 
five  sections  of  the  9  Geo.  4,  and  read  the 
6th  section.]  Now,  the  rules  and  regula- 
tions of  the  society,  which  are  brought  under 
my  notice,  are  as  follows — [His  Honour 
here  read  the  rules  set  forth  in  the  state- 
ment of  the  case.]  In  the  first  rule,  the 
treasurer  is  not  named,  and  it  is  consistent 
with  the  proper  construction  of  these  rules, 
that  the  treasurer  tnay  be  one  of  the  man- 
agers.  But  the  second  rule  explains  this. 
The  treasurer  is  to  be  appointed  by  the 
managers;  he  is  a  servant  of  their  own ;  he 
may  be  superseded  and  controuled  by  them ; 
he  is  not  one  of  themselves.  I  cannot 
consider  the  treasurer  to  have  been  intended 
by  the  firamers  of  these  rules  as  a  manager; 
and  it  is  therefore  not  provided  that  the 
treasurer  shall  not  derive  a. benefit;  and  the 
society  haa  not  complied  with  the  requisitions 
of  the  6th  section. 

-  The  question  which  remains  is,  whether 
the  approbation  of  the  barrister,  and  his 
certificate  accordingly,  and  his  opinion 
subsequently   given,   do   not    afibrd    con- 


clusive evidence  that  the  rules  are  "con- 
formable to  law,  and  within  the  provisions 
of  the  act."  My  opinion  is,  that  if  the 
legislature  had  intended  such  to  be  the 
case,  the  language  of  the  act  would  have 
been  different,  fiut  it  is  said  that  the  ex- 
pression, that  the  "  rules  should  be  binding 
on  the  members,  ofilicers,  and  depositors, 
and  their  representatives,"  is  conclusive  on 
the  point.  Now  the  object  of  the  petition 
is  to  claim  a  privilege  against  all  mankind; 
•—not  against  members,  not  against  man- 
agers, not  against  ofificers,  not  against  depo- 
sitors, not  against  their  representatives.  It 
is  not  said  that  the  rules  shall  bind  all 
mankind,  but  that  they  shall  be  binding  on 
a  particular  class  of  persons  only.  I  am, 
on  the  whole,  unable  to  arrive  at  the  con- 
clusion, that  the  petitioners  have  established 
their  claim  to  the  benefit  given  by  the  act 
in  question. 

Petition  dismissed,  without  costs. 


1844 
Feb.  19;  Mar. 


..} 


Ex  parte  price  in  re 

OIBBS. 


Reputed  Ownership^Policy  of  Assurance 
—  Warrant  of  Attorney — BiU  of  Exchange 
— Deposit, 

Three  policies  of  assurance  on  a  life  were 
deposited  by  A,  with  B,  to  secure  a  debt  dme 
from  A,  to  B,  No  notice  of  the  deposit  was 
given  to  the  offices  with  which  the  insurances 
had  been  effected.  A,  afterwards  became 
bankrupt : — Held,  that  the  policies  were  in 
the  order  and  disposition  of  A,  at  the  time  of 
his  bankruptcy, 

A  bUl  drawn  on,  and  accepted  by,  C,  and 
made  payable  to  A,  was  deposited  by  A,  with 
B,  to  secure  a  debt  due  from  A,  to  B,  No 
notice  of  the  deposit  was  given  to  C,  and  the 
bill  was  not  indorsed  by  A,  to  B,  A,  after^ 
wards  became  bankrupt  :■ — Held,  that  B,  was 
entitled  to  the  bill,  and  to  an  order  that  the 
assignees  might  indorse  it  to  him  without 
recourse, 

C.  gave  a  warrant  of  attorney  to  A,  to 
secure  payment  of  a  debt  due  from  C,  to  A, 
D,  who  was  the  solicitor  of  C,  as  the  agent 
of  A,  deposited  this  warrant  of  attorney  with 
B,  to  secure  a  debt  due  from  A,  to  B,  No 
express  notice  of  this  deposit  was  given  to  C, 
A,  afterwards  became  bankrupt: — Held, 
first^  that  the  circumstance  of  D,  being  the 
solicitor  of  C,  did  not  amount  to  notice  to  C, 
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of  the  deposit ;  and  secondly ^  thai  the  war^ 
rani  of  attorney  was  in  the  order  and  dispo^ 
sition  of  A,  at  the  time  of  his  bankruptcy. 

On  the  22nd  of  June  1842,  the  petitioner, 
at  the  request  of  Mr.  Pyne,  a  solicitor,  acting 
as  the  agent  of  the  bankrupt  Gibbs,  dis- 
counted a  bill  for  3,0002.,  drawn  on  and 
accepted  by  Gibbs;  and  the  money  was 
paid  to  Gibbs.  Pyne,  at  the  same  time  also, 
as  the  agent  of  Gibbs,  in  order  to  secure  the 
petitioner  iirom  loss,  deposited  with  him  the 
following  securities,  with  a  memorandum  in 
writing,  signed  by  Pyne  as  such  agent : — A 
bill  of  exchange,  dated  May  22nd,  1842, 
for  12,3322.  14«.  9(2.,  drawn  by  Gibbs  on, 
and  accepted  by  tlie  Hon.  Mr.  Wellesley, 
payable  to  Gibbs,  or  his  order,  three  months 
after  date,  at  the  office  of  Pyne.  A  warrant 
of  attorney,  dated  the  23rd  of  May  1842, 
executed  by  Mr.  Wellesley  to  Gibbs  for 
40,0002.,  to  secure  payment  of  the  amount 
of  the  above-mentioned  bill  of  exchange  for 
12,3322.  14«.  9(2.,  and  another  bill  for 
8,0002.,  dated  the  same  23rd  of  May  1842, 
payable  to  the  order  of  the  bankrupt.  Three 
policies  of  assurance  on  the  life  of  Mr. 
Wellesley. 

The  bill  of  exchange  for  1 2,3322. 14s,  9(2. 
was  not,  on  the  above  occasion,  indorsed  by 
Gibbs  to  the  petitioner. 

^The  bill  for  3,0002.,  given  by  Pyne  to  the 
petitioner,  was  from  time  to  time  renewed, 
and  on  the  1st  of  March  1843,  the  occasion 
of  the  last  renewal,  the  above-mentioned 
securities  were,  by  a  written  memorandum, 
made  liable  to  the  payment  of  the  debt  due 
to  the  petitioner. 

Gibbs  became  bankrupt  on  the  11th  of 
March  1843. 

Pyne  had  been,  during  the  whole  of  the 
above  period,  the  solicitor  of  Mr.  Wellesley. 

The  petition,  after  stating  the  above  cir- 
cumstances, prayed  that  the  assignees  might 
be  ordered  to  indorse  the  bill  for  1 2,3322. 
I4s,  9d.  to  the  petitioner,  and  that  the  secu- 
rities deposited  might  be  sold  in  the  usual 
manner  before  the  commissioner,  and  that 
the  petitioner  might  prove  for  the  residue  of 
his  debt. 

No  notice  had  been  given  to  the  insurance 
offices,  before  the  bankruptcy,  of  the  deposit 
of  the  policies.  No  express  notice  had  been 
given,  before  the  bankruptcy,  to  Mr.  Wel- 
lesley, of  the  deposit  of  the  securities ;  but  it 
was  insisted  by  tlie  petitioner  that  the  cir« 


cumstance  of  Pjme,  the  solicitor  of  Mr. 
Wellesley,  being  concerned  in  the  business, 
as  above  mentioned,  amounted  to  notice  to 
Mr.  Wellesley. 

Mr.  Swanston  and  Mr.  De  Gex,  for  the 
petitioner,  cited  the  following  cases — 
Ex  parte  Monro,  Buck,  300. 
Ex  parte  Colvill,  Mont.  110;  s.  c.  9 

Law  J.  Rep.  Chanc.  56. 
Williams  v.  Thorp,  2  Sim.  257. 
Duncan  v.  Chamberlayne,  1 1  Ibid.  1 23 ; 
8.  c.  10LawJ.Rep.(N.8.)Chanc.307. 
Gibsonv.  Overbury,  7 Mee. &  Wels.  555; 
S.C.  lOLaw  J.  Rep.  (N.8.)£xch.  219. 
Ex  parte  Byas,  1  Atk.  124. 
Ex  parte  Greening^  13  Ves.  206. 
Smith  V.  PickeHng,  Peake  N.P.C.  50. 
Ex  parte  Brown,  1  Glyn  &  Jam.  407. 
Watkins  v.  Maule,  2  Jac.  &  Walk.  237. 
Ex  parte  Rhodes^  3  Mont.  &  Ayr.  217. 
Smith  V.  Smith,  2  Cr.  &  M.  231 ;  s.  c.  (as 
Smith  V.  Masierman)  3  Law  J.  Rep. 
(n.s.)  Exch.  42. 
Tibbits  V.  George,  5  Ad.  &  El.  107 ; . 
s.  c.  6  Law  J.  Rep.  (n.s.)  K.B.  255. 
Mr.  Russell  and  Mr,  Bacon  for  the  assig- 
nees. 

Sir  J.  L.  Knight  Bruce. — I  give  no 
opinion  on  the  recent  case  in  the  Court  of 
King's  Bench  (1),  as  this  case  is  different 
from  it.  I  think  the  circumstances  given 
in  evidence  do  not  establish  notice  to  Mr. 
Wellesley.  Whether  the  rule  be  well  or  ill 
founded,  and  whether  the  exception  be  well 
or  ill  founded,  both  rule  and  exception  are 
now  established  so  as  to  be  binding  authority 
in  this  court.  The  rule  which  this  Court  is 
bound  to  follow,  is  that  laid  down  in  Ex 
parte  Monro  and  Ex  parte  ColviU,  and 
other  cases.  The  exception  is  equally  well 
established  as  to  negotiable  instruments, 
such  as  bills  of  exchange  and  promissoiy 
notes  payable  to  order,  which  are  transfer-* 
able  from  hand  to  hand  by  indorsement.  I 
must,  therefore,  dismiss  the  petition,  with 
costs,  as  to  the  policies  and  ihe  warrant  of 
attorney.  There  must  be  an  account  of 
what  is  due  to  the  petitioner  on  the  security 
of  the  bill.  I  do  not  think  it  necessary  now 
to  order  an  indorsement,  but  J  may  add,  that 
I  think  the  petitioner  will  be  entitled  to  an 
order,  that  the  assignees  should  indorse  the 
bill  without  recourse. 

(I)  Tibbits  V.  George. 
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1842. 
May  5. 


} 


Ex,parte  gurnet  re  qlas- 

COTT.* 


Partners — Reputed  Ownership — Proof-^ 
Covenant — Partnership  Debts. 

Upon  the  retirement  of  one  of  three  part- 
ners^ the  dissolution  of  the  partnership  was 
advertised  in  the  Gazette,  and  their  effects 
were  assigned  to  the  other  two  partners^ 
who  continued  to  carry  on  the  business  in 
co-partnership.  Upon  the  bankruptcy  of 
the  three,  those  effects  were  held  to  belong  to 
the  new  firm;  and,  notwithstanding  the  busi- 
ness had  been  carried  on  since  the  dissolution 
at  the  same  place,  and  under  the  same  name 
as  before,  not  to  be  in  the  order  or  disposi' 
tion  of  the  old  firm. 

A  covenant  by  two  continuing  partners, 
with  a  third  who  hid  retired,  to  pay  the  debts 
of  the  partnership,  was  held  to  give  no  right 
of  proof  to  the  creditors  of  that  partnership, 
in  competition  with  the  creditors  of  the  two — 
nor  to  entitle  them  to  any  lien  upon  the  part- 
nership effects  assigned  to  the  two  in  con- 
sideration of  such  covenant. 

George  Minshaw  Glascott,  Thomas  Town- 
send  Glascott,  and  Mary  Glascott,  carried 
on  the  business  of  copper-merchants  and 
copper-smelters,  in  co-partnership,  under 
the  firm  of  Glascott,  Brothers,  till  October 
1840,  when  T.  T.  Glascott  retired  from  the 
partnership,  and  thereupon  the  following 
notice  was  published  in  the  London  Gazette: 
— "Notice  is  hereby  given,  that  we,  the 
undersigned,  formerly  carrying  on  busi- 
ness in  co-partnership  together  as  copper- 
mercjiants,  manufacturers,  and  founders,  of 
Great  Garden  Street,  Whitechapel,  in  the 
county  of  Middlesex,  and  at  Wraysbury,  in 
the  county  of  Bucks,  under  the  firm  of 
Glascott,  Brothers,  have  this  day  dissolved 
such  co-partnership  by  mutual  consent,  so 
far  as  regards  the  under-mentioned  Thomas 
Townsend  Glascott,  and  that  the  business 
will  in  ^ture  be  carried  on  by  the  under- 
signed Mary  Glascott  and  George  Minshaw 
Glascott,  by  whom  all  debts  due  to  and  by 
the  said  firm  will  be  received  and  paid ; 
dated  this  18th  day  of  October  1840/' 

By  an  indenture,  dated  the  16th  of  Oc- 
tober 1840,  and  made  between  Mary  Glas- 
cott and  George  Minshaw  Glascott  of  the 

*  The  report  of  this  case  has  been  untroidablj 
postponed. 

New  Sbeies,  XIII.— Bankr. 


one  part,  and  T,  T.  Glascott  of  the  other 
part,  reciting  that  the  co-partnership  between 
the  bankrupts  was  on  the  1 3  th  day  of  the 
then  instant  October,  dissolved  by  mutual 
consent,  so  far  as  regarded  the  said  Thomas 
Townsend  Glascott  only,  and  that  notice  of 
such  dissolution  had  been  published  in  the 
London  Gazette,  the  said  Thomas  Townsend 
Glascott  retiring  from  the  business,  and  the 
said  Mary  Glascott  and  George  Minshaw 
Glascott  agreeing  to  receive  all  debts  due 
to,  and  to  pay  and  indemnify  the  said  Tho- 
mas Townsend  Glascott  against  all  debts 
and  liabilities  due  or  owing  from  the  said 
firm ;  and  further  reciting,  that  it  had  been 
agreed  that  an  estimate  of  the  profits  and 
also  of  the  capital  of  the  said  co-partnership 
should  be  taken  up  to  the  dOth  of  September 
then  last,  and  divided  and  apportioned  be- 
tween the  said  parties  thereto  in  manner 
therein  mentioned,  and  that  the  balance 
which,  after  deducting  all  bad  debts,  losses, 
and  expenses,  should  be  found  to  be  due  to 
the  said  Thomas  Townsend  Glascott,  should, 
when  the  same  should  be  realized,  be  paid 
tathe  said  Thomas  Townsend  Glascott  by 
instalments,  in  manner  therein  mentioned ; 
and  that  it  had  been  agreed  that  the  sum  of 
1,000/.  in  part  payment  of  the  balance  which 
might  be  ascertained  and  found  to  be  due 
to  him  should  be  paid  by  the  said  Mary 
Glascott  and  George  Minshaw  Glascott  to 
the  said  Thomas  Townsend  Glascott,  by 
instalments,  in  manner  therein  mentioned  : 
— Thomas    Townsend    Glascott    assigned 
unto  Mary  Glascott  and  George  Minshaw 
Glascott  his   share  of  the  co-partnership 
property;   and  the  indenture  contained  a 
declaration  and  covenant,  that  what  upon 
taking  the  account  should  be  found  due  to 
the  retiring  partner,  T.  T.  Glascott,  in  re- 
spect of  his  share  of  the  effects  of  the  part- 
nership, should  be  paid  to  him  by  certain 
instalments ;    and  tiiereby  Mary   Glascott 
and  George  Minshaw  Glascott  covenanted 
with  T.  T.  Glascott,  to  pay  and  satisfy  all 
the  debts  and  engagements  which  then  were 
or  might  thereafter  become  due  from  the 
firm,  and  also  to  indemnify  him  from  all 
liability  in  respect  thereof. 

After  the  execution  of  this  deed,  the  busi- 
ness was  carried  on  under  the  same  name,  and 
at  the  same  place  as  before.  The  sums  pay- 
able to  the  retiring  partner  under  the  inden- 
ture of  the  16th  of  October  1840,  were  not 
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paid  to  him  in  full,  nor  were  any  accounts 
rendered  according  to  the  stipulations  of  that 
instrument ;  and  many  of  the  dehts  of  the  old 
firm  were  left  unpaid,  when,  on  the  2nd  of 
No  vemher  1 840,  a  fiat  issued  against  the  old 
fi  rm .  Under  this  fiat,  the  creditors  of  the  old 
firm  claimed  to  he  entitled  to  the  effects 
which  had  heen  so  assigned,  on  the  ground, 
that  they  had  received  no  notice  of  the  disso- 
lution of  the  partnership ;  that  the  business 
had  been  carried  on  under  the  same  name, 
without  any  apparent  change  of  ownership, 
and  that  they  had,  therefore,  been  kept  in 
ignorance  of  such  change,  and  that  as  these 
debts  had  not  been  paid  by  the  continuing 
partners,  according  to  the  covenant  in  the 
dissolution  deed,  the  old  partnership  pro- 
perty was  still  liable  to  the  payment  of  these 
debts ;  whereas  the  creditors  of  the  new  firm 
insisted,  that  by  the  assignment  the  effects 
of  the  old  partnership  became  absolutely 
vested  in  the  new  firm. 

Some  of  the  creditors  of  the  old  firm  then 
presented  a  petition  to  the  Court  of  Review, 
which,  after  stating  that  the  machinery, 
utensils,  fixtures,  and  other  property  of  the 
old  firm,  including  the  premises  where  the 
business  had  been  carried  on,  remained  un- 
altered, and  submitting  that  they  were  at  all 
events  entitled  to  the  book  debts  due  to  the 
former  partnership,  unless  it  could  be  shewn 
that  the  debtors  had  notice  of  their  having 
been  assigned  to  the  continuing  partners, 
prayed  that  the  proceeds  of  the  partnership 
property,  or  of  such  part  of  it  as  had  be- 
longed to  the  former  firm,  might  be  distri- 
buted among  the  creditors  of  the  old  as  well 
as  of  the  new  partnership. 

Mr.  Anderdoni  in  support  of  the  pe- 
tition.— After  the  execution  of  the  deed 
of  dissolution,  the  business  was  carried  on 
under  the  same  name,  and  at  the  same 
place  as  before.  The  notice  in  the  Gazette 
was  not  a  notice  to  all  the  creditors,  for 
it  does  not  appear  that  every  creditor  had 
seen  it,  nor  can  it  be  held  to  affect  with 
notice  those  who  had  not.  They  continued 
to  trust  the  old  firm,  and  yet  are  now  told 
that  there  is  no  joint  property  to  satisfy 
their  claims.  The  property  of  the  old  firm 
remained  in  their  reputed  ownership.  More- 
over, if  this  were  not  so,  yet  the  creditors  of 
the  old  firm  have  a  claim  upon  the  assets, 
as   they   were  assigned  to  the  continuing 


partners  in  consideration  .of  their  covenant 
to  pay  the  debts  of  the  old  firm.  That 
covenant  the  creditors  have  a  right  to  en- 
force, and  by  virtue  of  it,  they  are  creditors 
of  the  new  firm. 

He  cited  Ex  parte  Cooper  {I). 

Mr.  Craig,  for  the  assignees,  contended, 
that  the  doctrine  of  reputed  ownership  did 
not  apply  between  partners ;  imd  that  the 
creditors  of  the  old  firm  could  not  take 
advantage  of  the  covenant  for  payment  of 
their  debts,  inasmuch  as  they  were  not 
parties  to  the  instrument  in  which  it  was 
contained.  He  contended  also,  that  Ex  parte 
Cooper  was  an  authority  in  favour  rather  of 
the  respondents  than  the  petitioners,  as  the 
decision  in  that  case  rested  chiefly  upon  the 
absence  of  any  assignment  from  the  retiring 
to  the  continuing  partners. — His  further 
argument  was  stopped  by  the  Court. 

Sir  John  Cross. — In  this  case,  the  bank- 
rupts carried  on  business  in  co-partnership 
as  copper-merchants  and  copper-smelters 
until  the  16th  of  October  1840,  when  the 
partnership  was  dissolved,  and  all  the  share 
of  the  retiring  partner  in  the  partnership 
effects  was  assigned  by  deed  to  the  con- 
tinuing partners.  The  latter  carried  on  the 
business  with  the  stock  in  trade,  which  then 
became,  and  was  thenceforth,  the  property  of 
the  two.  It  has  been  argued,  that  this  stock 
in  trade  remained  in  the  order  and  disposi- 
tion of  the  three,  inasmuch  as  the  business 
continued  to  be  carried  on  in  the  same  place, 
and  under  the  same  name ;  and  it  has 
also  been  contended,  that,  according  to 
the  principles  of  equity,  the  covenant  by  the 
two  with  the  retiring  partner  to  pay  the 
debts  of  the  three,  shall  enure  for  the  benefit 
of  the  creditors  of  the  three.  But  no  case 
or  authority  has  been  cited  in  support  of 
either  of  these  propositions.  Let  the  peti- 
tion be  dismissed,  with  costs  to  be  paid  out 
of  the  fund. 

By  subsequent  arrangement,  the  costs 
were  directed  to  be  paid' out  of  the  joint 
estate  of  the  continuing  partners. 

(1)1  Moot  D.  &  D.  358  ;  b.  c.  10  Law  J.  Rep. 
(n.s.)  Bankr.  11. 
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1844.       \  E»  parte  zwilchenbart  in 
June  24,  25.  /  re  Marshall. 

Partners — Order  and  Disposition — Act 
of  Bankruptcy — Sale  of  all  the  Partnership 
Property — Composition  with  Creditors. 

M.  Sf  R,  carried  on  husiness  in  partner^ 
ship  together.  A  deed,  dated  in  December 
1840,  recited,  thai  M.  ^  R.  were  indebted 
to  the  parties  thereto  of  the  third  part  (their 
creditors  J  t  that  they  were  unable  to  pay  their 
debts  infuU^  that  they  had  proposed  to  pay 
10«.  in  the  pound,  and  that  A,  had  agreed  to 
execute  a  covenant  for  the  better  securing  the 
due  and  punctual  payment  of  the  composition 
on  having  the  assignment  thereinafter  men^ 
tioned  made  to  him.  The  deed  then  con^ 
tained  a  covenant  from  A.  for  the  payment  to 
the  creditors  of  the  composition,  on  or  before 
October  1841.  The  deed  then  witnessed 
that  M.  4*  R*  assigned  all  the  goods,  debts, 
and  chattels  belonging  to  them  as  copartners 
to  A.  The  deed  was  executed  by  all  the 
creditors  except  V ;  who,  however,  was  cog^ 
nizant  of  all  the  circumstances.  M.  ^  R, 
relinquished  business  after  the  execution  of 
the  deed,  and  A.  took  possession  of  the  goods. 
M.  4*  R'  had  little  or  no  separate  property. 
A.  became  bankrupt  on  June  3rd,  1841,  and 
M.  Sf  R.  were  made  bankrupts  on  June  16th, 
the  petitioning  creditor  being  V.  On  a  peti- 
tion, praying  a  declaration  of  right  to  the 
goods, — Held,  first,  that  the  goods  were  not  in 
the  order  and  dioposUion  of  A.  at  the  tinie  of 
his  bankruptcy,  with  the  consent  of  the  true 
owner;  and,  secondly,  that  the  deed  (if  it 
operated  as  a  sale  to  A.)  was  an  act  of  bank- 
ruptcy  on  the  pari  of  M.  4*  R» 

Whether  the  deed  did  not  operate  merely 
as  a  deed  of  composition  with  creditors, 
quaere. 

WiUkm  Marshall  the  younger,  and  Henry 
Rodgers,  who  carried  on  business  in  part- 
nership as  ironfounders  at  Liverpool,  having 
become  embarrassed  in  their  circumstances, 
summoned  a  meeting  of  their  creditors,  and 
proposed  to  them  a  composition  in  lieu  of 
their  debts,  which  was  acceded  to. 

In  pursuance  of  this  arrangement,  a  deed 
was  prepared  and  executed  by  all  the  cre- 
ditors except  Mr.  Vickers. 

This  deed,  which  was  dated  the  Ist^of 
December  1840,  and  made  between  William 
Marshall  the  younger,  and  Henry  Rodgers 


of  the  first  part ;  William  Marshall  the 
elder,  and  John  Marshall  of  the  second  part; 
and  Uie  persons  and  firms  whose  names  and 
seals  were  thereunto  subscribed  and  affixed 
by  themselves  and  their  respective  partners, 
or  other  persons  authorized,  of  Uie  third 
part,  recited—"  that  the  said  W.  Marshall 
the  younger,  and  Henry  Rodgers,  as  such 
copartners  as  aforesaid,  were  indebted  to 
the  several  persons  parties  thereto  of  the 
third  part,  in  the  several  sums  set  opposite 
to  their  respective  names,  and  that,  being 
unable  to  pay  the  same  in  full,  it  had  been 
proposed  by  them,  and  agreed  to  by  the 
parties  of  the  third  part,  that  they  should, 
in  full  satisfaction  and  discharge  of  the  said 
several  debts  so  respectively  due  to  the  said 
several  parties  thereto  of  the  third  part, 
pay  to  them,  the  said  several  parties  thereto 
of  the  third  part  respectively,  a  composition 
of  lOs.  in  the  pound  on  the  amount  of  such 
debts,  by  the  instalments  thereinafter  men- 
tioned; and  that  the  said  several  parties 
thereto  of  the  third  part  should  thereupon 
give  and  execute  to  the  said  WiUiam  Mar- 
shall the  younger,  and  Henry  Rodgers,  an 
effectual  release  and  discharge  from  the 
said  several  debts ;  and  that  the  said  William 
Marshall  the  elder,  and  John  Marshall  had 
agreed  to  execute  die  covenant  thereinafter 
contained,  for  the  purpose  of  better  securing 
the  due  and  punctual  payment  of  the  said 
instalments,  on  having  such  assignment  of 
the  partnership  estates,  property,  and  effects 
of  the  said  William  Marshall  the  younger, 
and  Henry  Rodgers,  as  was  thereinafter 
mentioned  and  contained,  executed  to  them." 

The  deed  then  recited,  that  by  an  inden- 
ture of  even  date  the  leasehold  heredita- 
ments belonging  to  the  said  copartnership 
of  Marshall  and  Rodgers,  had  been  con- 
veyed to  William  Marshall  the  elder,  and 
John  Marshall.  The  deed  then  contained 
a  joint  and  several  covenant  from  William 
Marshall  the  elder,  and  John  Marshall,  to 
pay  the  several  persons  parties  liiereto  of 
the  third  part,  10«.  in  the  pound  on  their 
debts  by  two  instalments,  the  first  of 
*Js.  6d.  in  the  pound,  to  be  paid  on  the  1st 
of  July  1841 ,  and  the  other  of  2s.  6d.  in  the 
pound  on  the  1st  of  October  in  the  same 
year. 

It  was  then  by  the  deed  witnessed, ''  that 
in  pursuance -and  further  performance  of 
the  said  arrangement  and  agreement,  and  in 
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consideration  of  the  covenant  thereinbefore 
contained,  on  the  part  of  the  said  William 
Marshall  the  elder,  and  John  Marshall,  they 
the  said  William  Marshall  the  younger,  and 
Henry  Rodgers,  with  the  privity,  consent, 
and  approbation  of  the  said  several  persons 
parties  thereto  of  the  third  part  respectively, 
and  each  of  them,  did  bargain,  sell,  assign, 
transfer,  and  set  over  unto  the  said  William 
Marshall  the  elder,  and  John  Marshall, 
their  executors,  administrators,  and  assigns, 
all  and  singular  the  goods,  wares  and  mer- 
chandise, stock  in  trade,  fixtures,  machinery, 
book  and  other  debts,  bonds,  bills,  notes, 
and  other  securities  for  money,  and  all  other 
the  goods,  chattels,  and  personal  estates  and 
effects  of  and  belonging,  or  due  and  owing 
to  the  said  William  Marshall  the  younger, 
and  Henry  Rodgers,  or  either  of  them,  as 
such  copartners  in  trade  as  aforesaid,  to  hold 
the  same  imto  the  said  William  Marshall 
the  elder,  and  John  Marshall,  their  exe- 
cutors, administrators,  and  assigns,  as  their 
own  proper  goods,  chattels,  and  effects." 
The  deed  then  contained  an  appointment  of 
William  Marshall  the  elder,  and  John  Mar- 
shall to  be  the  attomies  of  Marshall  & 
Rodgers,  for  getting  in  the  debts  due  to  the 
firm ;  and  a  covenant  by  the  parties  of  the 
third  part,  to  release  Marshall  and  Rodgers 
from  the  debts  due  from  them  to  these  par- 
ties in  the  event  of  their  being  paid  the 
above  composition  within  one  month  after 
the  1st  of  October  1841. 

William  Marshall  the  elder,  one  of  the 
parties  of  the  second  part,  was  the  father, 
and  John  Marshall,  the  other  party,  was  the 
brother  of  William  Marshall  the  younger. 

After  the  execution  of  this  deed,  William 
Marshall  the  elder,  and  John  Marshall  gave 
their  joint  and  several  promissory  notes  to 
the  creditors  of  Marshall  &  Rodgers,  who 
had  executed  the  deed,  for  the  above  compo- 
sition, payable  by  instalments,  at  the  times 
mentioned  in  the  deed. 

After  the  execution  of  the  deed,  Marshall 
&  Rodgers  discontinued  their  business  and 
left  Liverpool ;  and  John  Marshall  entered 
into  the  possession  of  the  partnership  goods, 
and  remained  in  such  possession  until  his 
bankruptcy. 

William  Marshall  the  elder  died  in  Feb- 
ruary 1841. 

John  Marshall  became  bankrupt  on  the 
3rd  of  June  1841,  and  the  creditors  of  Mar- 


shall &  Rodgers  proved  for  (he  amount  of 
their  promissory  notes  against  his  estate, 
and  received  a  dividend. 

A  commission  of  bankruptcy  issued 
against  Messrs.  Marshall  &  Rodgers  on  the 
16th  of  June  1841,  and  the  petitioning  cre- 
ditor was  Mr.  Vickers,  the  creditor  who  had 
not  executed  the  deed. 

The  goods,  stock  in  trade,  &c.  which  had 
belonged  to  Marshall  &  Rodgers  were,  after 
these  bankruptcies,  sold  with  the  consent  of 
the  assignees  both  of  John  Marshall  and 
Marshall  &  Rodgers,  and  the  money  pro- 
duced by  the  sale  was  paid  into  a  bank  at 
Liverpool. 

The  assignees  of  John  Marshall  now  pre- 
sented a  petition,  stating  the  above  facts, 
and  praying  that  this  sum  might  be  paid  to 
them,  as  forming  a  part  of  the  estate  of 
John  Marshall. 

The  passage  in  the  affidavit  in  support  of 
the  petition,  relatmg  to  the  conduct  of  Mr. 
Vickers,  was  as  follows :— **  That  Mr. 
Vickers,  although  he  did  not  execute  the 
deed,  well  knew  that  the  same  had  been 
executed  by  creditors  generally ;  that  he 
resided  atSheffield,  and  was  a  friend  of  the 
£Eunily  of  Mr.  Rodgers,  and  had  not,  on  that 
account,  executed  the  deed,  and  was  indif- 
ferent as  to  the  payment  of  his  debt ;  that 
he  well  knew  that  the  firm  of  Marshall  & 
Rodgers  was  broken  up,  and  their  business 
discontinued  on  the  execution  of  such  deed, 
and  that  Mr.  Rodgers  had  returned  to  Shef- 
field to  reside  with  his  family ;  that  he 
did  not  make  any  claim  against  the  said 
firm,  or  in  any  way  demand  or  ask  for  pay- 
ment of  his  bill  against  the  firm,  or  either 
of  the  partners ;  and  that  he  consented  to 
allow  his  name  to  be  used  by  the  other  cre- 
ditors of  the  firm  as  petitioning  creditor." 

It  was  stated  in  the  affidavits  on  the  part 
of  the  respondents,  the  assignees  of  Marshall 
&  Rodgers,  that  the  only  separate  estate  of 
William  Marshall  the  younger  was  a  share 
in  the  colliery,  which  had  been  sold  for  lOK.y 
and  the  only  separate  property  of  Rodgers 
was  about  852.,  and  that  his  separate  debts 
amounted  to  a  very  lai^  sum. 

Mr,  Bacon  and  Mr,  RoU,  for  the  pe- 
titioners, contended, — ^first,  that,  although 
Vickers  had  not  executed  the  deed,  yet, 
from  the  circumstances  stated  in  the  affida- 
vit in  support  of  the  petition,  it  was  to  be 
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inferred  that  he  was  a  consenting  party  to 
it,  and  was  bound  by  it ;  secondly,  that,  as 
John  Marshall  had  the  visible  possession  of 
the  g^ods  from  the  date  of  the  deed  until 
his  bankruptcy,  they  were  in  his  order  and 
disposition  at  the  time  of  his  bankruptcy, 
with  the  consent  of  the  true  owner- 
Fox  V.  Fisher,  3  B.  &  Aid.  185. 
In  re  Thomas,  1  Phill.  159 ;  s.  c.  12  Law 
J.  Rep.  (n.s.)  Chanc.  59. 
And,  thirdly,  that  the  transaction  was  not 
merely  a  deed  of  composition  with  creditors, 
but  a  bond  fide  sale  by  Marshall  &  Rodgers 
to  William  Marshall  the  elder  and  John 
Marshall.  Such  a  sale  was  not  an  act  of 
bankruptcy — 

Baxter  v.  Pritchard,  1  Ad.  &  El.  456 ; 
8.  c.  3  Law  J.  Rep.  (n.s.)  K.B.  185. 
Rose  ▼.  Haycock,  1  Ad.  &  £1. 460;  s.  c. 
5  Law  J.  Rep.  K.B.  210. 

Mr,  Swanston  and  Mr.  Prior,  for  the 
assignees  of  Marshall  &  Rodgers,  were  not 
caUed  upon  as  to  the  first  two  points. 

Sir  J.  L.  Knight  Bruce. — There  is  no 
evidence  at  all  as  to  the  consent  of  Vickers. 
He  executed  no  deed,  he  performed  no  act, 
he  took  no  part :  he  merely  stood  by,  an 
indifferent  spectator,  did  nothing,  signed 
nothing.  There  is  no  case  of  accession 
proved  on  his  part.  His  debt  was  not  gone, 
and  he  retained  all  the  remedies  he  was 
originally  entitled  to,  as  creditor  of  Marshall 
&  Rodgers. 

The  next  question  is  the  order  and 
disposition.  1  have  no  intention  of  dis- 
puting the  cases  cited,  and  it  is  not  neces- 
sary to  express  any  opinion  on  them.  The 
principle  of  those  cases  does  not  extend  to 
this.  Assuming  this  deed  to  be  an  act  of 
bankruptcy,  I  am  of  opinion  that  the  pos- 
session of  John  Marshall  cannot  be  con- 
sidered as  the  possession  by  John  Marshall 
with  the  consent  of  the  true  owner. 

Mr,  Swanston  and  Mr,  Prior,  on  the 
third  point,  contended  that  the  deed  amount- 
ed  to  an  act  of  bankruptcy,  and  cited — 
Button  V.  Morrison,  17  Ves.  193;  s.  c. 

1  Rose,  213;  and 
Carr  v.  Burdiss,  1  Cr.  M.  &  R.  443 ; 
s.  c.  4  Law  J.  Rep.  (n.s.)  Exch.  60. 
Mr,  Bacon,  in  reply. 


Sir  J.  L.  Knight  Bruce. — Having  dis- 
posed of  the  first  two  points,  the  remaining 
question  is,  is  this  deed  an  act  of  bank- 
ruptcy ?  I  have  my  doubts  whether  it  was 
the  intention  of  the  parties  to  this  deed  that 
William  Marshall  the  elder,  and  John  Mar- 
shall, were  to  take  it  for  their  own  benefit. 
I  think,  firom  the  aspect  of  the  deed,  and 
on  the  evidence,  that  they  were  not  so  to 
take  it.  If  they  were  not  to  take  it  for 
their  own  benefit,  then  it  is  clear  that, 
according  to  the  course  of  authority,  the 
deed  was  an  act  of  bankruptcy.  Now  I 
must  take  it  that  the  separate  property  of 
Marshall  and  of  Rodgers  was  little  or  no- 
thing. I  must  consider  that  the  whole  of 
their  property  passed.  It  has  been  said,  that 
even  if  the  whole  property  passed,  it  may  be 
regarded  as  a  sale,  and  Rose  v.  Haycock  and 
Baxter  v.  Pritchard  have  been  cited.  It 
is  not  necessary  to  intimate  any  opinion  on 
these  cases.  I  may  assume  they  were 
rightly  decided ;  and,  so  assuming,  I  must 
say  that  the  kind  of  sale  in  those  cases  is 
in  my  mind  most  materially  different  from 
that  which  is  caUed  a  sale  in  this  case.  I 
think  it  is  not  a  sale  to  bring  it  within  the 
principle  on  which  Rose  v.  Haycock  was 
decided.  As  this  was  an  instrument  abso- 
lutely disposing  of  the  whole  of  their  joint 
property,  by  persons  who  had  little  or 
no  separate  property,  on  the  occasion  of 
compounding  with  creditors,  to  which  in- 
strument all  the  creditors  were  not  parties, 
and  which  is  impeached  by  one,  I  must  hold 
(and  I  do  so  without  interfering  with  the 
authority  of  either  of  the  cases  cited)  that 
this  deed  was  an  act  of  bankruptcy. 

It  was  ordered,  that  the  fund  should  be 
treated  as  the  property  of  Marshall  &  Rod- 
gers, and  that  the  costs  of  both  parties 
should  be  paid  out  of  the  fund  in  dispute, 
without  prejudice  to  any  question  as  to 
dividends  paid  out  of  John  Marshall's 
estate  or  the  notes  given  by  him. 


1844. 
June  26, 


I  Ex  parte  smith  tit  re  feaver. 

Mortgagee, — Right  to  back  Rents, 

A  petition  was  presented  for  the  usual 
equitable  mortgagee's  order,  supported  by  evi- 
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dence  not  satisfactory  to  the  Court.  An  order 
was  made  that  U  should  he  referred  to  the 
commissioner  to  inquire  under  what  circum- 
stances the  title  deeds  came  into  the  petition* 
er^s  possession.  The  commissioner  reported 
that  a  sum  of  money  was  due  to  the  petitioner 
on  the  security  of  the  mortgaged  property  :— 
Held^  that  the  petitioner  was  entitled  to  the 
hack  rents  from  the  date  of  the  order  of  re* 
ference. 

W.  Smith,  a  mortgagee  of  leaseholds 
belonging  to  the  bankrupt,  by  a  deposit  of  the 
title  deeds,  with  a  written  memorandum, 
presented  a  petition  praying  for  the  usual 
order.  The  evidence,  not  being  deemed  by 
the  Court,  at  the  hearing  of  the  petition, 
to  be  satisfactory,  an  order  was  made  that  it 
should  be  referred  to  the  commissioner,  to 
inquire  and  ascertain  under  what  circum- 
stances the  indentures  of  lease  came  into, 
and  then  were  in,  the  possession  of  the  peti- 
tioner, and  whetlier  he  had  any  and  what 
claim  thereto;  with  liberty  to  state  special 
circumstances,  and  to  apply ;  and  the  con- 
sideration of  costs  was  reserved. 

The  commissioner,  on  this  reference,  re- 
ported that  a  sum  of  money  was  due  to  the 
petitioner  on  the  security  of  the  leaseholds. 

The  petition  now  came  on  to  be  heard  on 
the  report.  The  only  question  was  the 
right  of  the  petitioner  to  ^e  back  rents ;  it 
being  probable  that  the  sum  produced  by 
the  sale  of  the  security  would  be  less  than 
the  debt. 

Mr.  Swanston,  for  the  petitioner,  asked 
for  the  usual  order  of  sale,  and  the  back 
rents  of  the  leaseholds  from  the  date  of  the 
order  of  reference  to  the  commissioner. 

Mr.  Bacon,  for  the  assignees,  contended, 
that  the  petitioner  was  entitled  to  the  back 
rents  from  the  date  of  the  order  of  sale  only, 
and  cited 

Ex  parte  Bignold,  2  Glyn  &  Jam.  273. 
Ex  parte  Alexander ,  Ibid.  275. 
Ex  parte  Bignold,  2  Mont.  &  Ayr.  16; 
s.c.  4  Law  J.  Rep.  (n.s.)  Bankr.  1. 

Sir  J.  L.  Knight  Bruce. — A  petition  was 
presented  by  an  equitable  mortgagee  for  the 
common  equitable  mortgagee's  order,  sup- 
ported by  evidence  not  satisfactory  to  the 


Court.  The  order  made  on  the  petition  was 
[his  Honour  here  read  the  order].  I  am  of 
opinion  that  it  is  not  opposed  to  any  au- 
thority which  has  been  mentioned  to  me, 
and  that  it  is  consistent  with  principle,  that 
the  right  to  back  rents  dates  from  the  time 
when  the  matter  was  first  mentioned  to  the 
Court.  The  petitioner  is  therefore  entitled 
to  the  rents  from  the  date  of  the  order  of 
reference  to  the  commissioner. 


1844. 
June  29. 


} 


Ex  parte  vaughan  in  re 

CLAaXE. 


Proof — New  Trustees. 

A,  B,  and  C.  were  trustees  under  a  will. 
A.  died;  B.  and  C.  became  bankrupt.  Three 
new  trustees  were  appointed  by  the  Court  in 
the  place  of  A,  B,  and  C. 

Three  trustees,  Robinson,  Philipps  and 
Clarke,  were  by  a  will  directed  to  stand  pos- 
sessed of  a  sum  of  stock  on  certain  trusts. 
The  stock  was  sold  out  by  the  trustees,  and 
appropriated  by  them.  Afterwards  Robinson 
died;  and  then  Clarke  apd  Philipps,  who 
were  partners  in  the  fiim  of  Clarke,  Philipps* 
MitcheU,  and  Smith,  became  bankrupt. 

This  was  a  petition  by  the  cestuis  que 
trustf  praying  that  three  persons  (naming 
them)  might  be  appointed  trustees  in  the 
place  of  Robinson,  Clarke,  and  Philipps,  and 
that  these  persons,  when  so  appointed, 
might  prove  against  the  estates  of  the  bank- 
rupts, Clarke  and  Philipps,  in  respect  of  the 
breach  of  trust.  There  were  some  affidavits 
as  to  the  respectability  of  the  persons  pro- 
posed as  new  trustees. 

Mr.  Swanston,  for  the  petition. 

Mr.  RusseUf  for  the  assignees. 

Sir  J.  L.  Knight  Bruce  said,  he  had 
on  other  petitions  appointed  a  new  trustee, 
in  the  place  of  a  person  who  had  ceased  to 
be  a  trustee  previously  to  the  bankruptcy 
of  the  bankrupt  trustees,  and  that  he  would 
make  the  appointment  prayed  for.  He 
added,  that  he  considered  the  solicitor  who 
presented  the  petition  to  be  answerable  for 
the  respectability  of  the  p^sons  proposed  to 
be  appointed. 
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1844. 

July  9 ; 
July  30. 


Ex  parte  bucklet  in  re 

CLARKE. 

Ex  parte  Christie  in  re 

CLARKE. 


Proof — Partners-^^oini  and  several  Lia- 
bUittf— Country  BankNotes^Surety. 

A  J  B,  C,  and  Z>,  carried  on  husineas  in 
co-partnership  as  bankers^  and  became  bank- 
rtipt.  At  the  time  of  the  bankruptcy,  X,  had 
in  his  possession  notes  issued  by  the  bank, 
aiyned  by  A,  in  the  following  form  : — "  / 
promise  to  pay  the  bearer^  on  demand,  51, 
for  Ay  By  C,andD,  (signed)  A"  X»  proved 
/or  the  amount  of  these  notes  against  the 
joint  estate  of  A,  B,  C,  and  D ;  on  a  petition 
by  Xy  for  liberty  to  withdraw  his  proof 
against  the  joint  estate,  and  to  prove  againet 
the  separate  estate  of  A  .'"^Ordered,  that  X» 
mighty  on  withdrawing  the  proof  made,  tender 
such  proof  as  he  might  be  advised  against 
the  separate  estate  of  Ay  without  pnjudiee  to 
the  question  of  its  legality. 

A  proof  tendered  by  Xy  in  this  casCy  against 
the  separate  estate  of  Ay  having  been  admitted 
by  the  commissioner : — Ordered,  on  a  peti- 
tion  by  the  assigneeSy  that  the  proof  should  be 
expunged. 

Messrs.  Clarke,  MitcheU,  Philipps,  and 
Smith  carried  on  business  as  bankers,  at 
Leicester,  and  became  bankrupt  on  the  3 1st 
of  May  1843. 

At  the  time  of  the  bankruptcy  the  pe» 
titioner,  Mr.  Buckley,  had  in  his  possession 
notes  issued  by  the  bank,  amounting  to  the 
sum  of  80/.  Some  of  these  notes,  to  the 
amount  of  601.,  were  signed  by  Mr.  Mitchell, 
one  of  the  partners,  and  were  in  the  follow- 
ing form : — 

"Leicester  and  Leicestershire  Bank.** 
I  promise  to  pay  the  bearer,  on  demand, 
^ve  pounds,  here  or  at  Messrs.  Williams, 
Deacon,  Labouchere,  Thornton,  8c  Co., 
bankers,  London,  value  received. 

"  £5." 

'<  For  John  Clarke,  Richard  Mitchell,  Jo- 
seph Philipps,  and  Thomas  Smith, 

"  Richard  Mitchell." 

The  other  notes  were  in  the  same  form, 
and  signed  by  Mr.  Smith,  also  one  of  the 
partners. 

In  July  1843,  Mr.  Buckley  proved  a  debt 
of  sol,  against  the  joint  estate  of  Messrs. 


Clarke,  Philipps,  Mitchell  &  Smith,  in  re^ 
spect  of  these  notes. 

Mr.  Buckley  then  presented  a  petition, 
praying  that  he  might  be  at  liberty  to  with- 
draw his  proof  of  80/.  against  the  joint 
estate,  and  to  tender  a  proof  against  the  se- 
parate estate  of  Mr.  Mitchell,  in  respect  of 
the  notes  signed  by  him ;  and  another  proof 
against  the  separate  estate  of  Mr.  SmiUi,  in 
respect  of  the  notes  signed  by  him.  This 
was  the  petition  ex  parte  Buckley  in  re 
Clarke. 

Mr,  Russell  and  Mr.  W.  T.  S.  DanieUy  for 
the  petitioner.— Under  the  form  of  these 
notes,  the  petitioner  before  the  bankruptcy 
had,  in  respect  of  each  note,  a  right  against 
the  partners  jointly,  and  also  a  right  against 
the  partner  who  signed  the  notes  severally 
— Hall  V.  Smith  (I),  a  case  which  has  been 
often  referred  to,  and  never  once  questioned 
or  disputed.  The  petitioner  had,  therefore, 
after  the  bankruptcy,  in  respect  of  each 
note,  the  right  to  elect  between  the  joint 
estate  of  the  partners  and  the  separate  estate 
of  the  partner  who  signed  the  note.  The 
petitioner,  at  the  time  he  proved  against  the 
joint  estate,  was  ignorant  of  his  rights.  He 
now  elects  to  prove  against  the  separate 
estates  of  Mr.  Smith  and  Mr.  Mitchell,  and 
seeks  to  withdraw  the  proof  against  the 
joint  estate. 

Mr.  Swanston  and  Mr.  Chapmany  for  the 
assignees,  contended  that  the  note  was  only 
a  joint  note  of  the  partners,  and  cited  Lord 
Galway  v.  Matthew  (2). 

[Sir  J.  L.  Knight  Bruce,  in  the  course 
of  the  argument,  said,  that  had  the  case 
come  before  him  ifree  from  all  authority,  his 
impression  would  have  been  that  the  note 
was  a  joint  note  only ;  that  the  same  con- 
struction ought  to  be  put  on  the  signature 
of  a  partner  as  would  have  been  put  on  the 
signature  of  a  clerk ;  and  that  the  firm  was 
bound,  but  not  any  one  partner  separately. 
A  different  opinion,  however,  had  been  ex- 
pressed in  the  very  high  authority  which  had 
been  cited  on  behalf  of  the  petitioner.] 

Sir  J.  L.  Knight  Bruce  said,  he  should 
make  an  order  that  the  petitioner,  Mr. 
Buckley,  might  be  at  liberty  to  withdraw 
his  proof  against  the  joint  estate,  and  to 

(1)  1  B.  &  C.  407 ;  s.  o.  1  Law  J.  Rep.  K.  B.  142. 

(2)  1  Cunpb.  403. 
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tender  such  proofs  against  the  separate 
estates  of  Mr.  Smith  and  Mr.  Mitchell,  as 
he  might  be  advised,  without  prejudice  to 
the  question  of  their  legality.  The  peti- 
tioner to  pay  the  costs  of  the  petition. 

After  this  decision,  Mr,  Buckley  tendered 
a  proof  against  the  separate  estate  of  Mr. 
Mitchell,  in  respect  of  the  notes  signed  by 
him,  and  the  commissioner  admitted  the 
proof. 

The  assignees  of  the  bankrupts  then  pre- 
sented a  petition,  praying  that  the  proof 
might  be  expunged.  This  was  the  petition 
ex  parte  Christie  in  re  Clarke, 

This  petition  was  heard  before  Sir  George 
Rose,  in  the  absence  of  the  Chief  Judge. 

Mr,  Sufanston  and  Mr.  Chapman,  for  the 
assignees,  contended  that  on  principle,  and 
according  to  the  authorities  prior  to  Hall 
V.  Smithf  the  notes  in  question  were  joint 
only. 

They  cited  and  remarked  on— 
March  v.  Ward,  Peake*s  N.P.C.  180. 
Lord  Galwayy,  Matthew,  1  Campb.  403. 
Sayer  v.  Chaytor,  I  Lutw.  696 ;  and 
Doty  V.  Boies,  1 1  Johnson,  544,  an  Ame- 
rican case. 
In  that  case  there  was  a  note  beginning 
with,  "  /  promise  to  pay,"  and  signed  by 
one  of  the  partners,  widi  the  style  of  the 
firm  "  S.  S.  &  Co."     The  Court  held,  that 
the  note  was  joint,  the  meaning  being,  "  I, 
one  of  the  partners,  promise  on  behalf  of 
the  firm." 

Mr.  RusseU  and  Mr.  W.  T.  S.  DanieU, 
for  Mr.  Buckley,  relied  on  Hall  t.  Smith, 


and  said  that  this  case,  after  it  had  been 
decided,  had  been  mentioned  with  approba- 
tion by  Mr.  Justice  Bayley,  in  a  note  in  his 
work  on  bills — Bayley  on  Bills,  p.  51,  n. 

Sir  George  Rose  said,  that  the  analogy 
between  the  administration  of  assets  in  bank- 
ruptcy, and  the  course  of  law  by  action  or 
suit,  where  parties  sought  to  be  charged 
were  solvent,  did  not  always  hold.  The 
learned  commissioner  had,  in  his  decision, 
regarded  the  legal  efiect  of  the  case  of  Hall 
V.  Smith  exclusively,  without  taking  into 
consideration  the  equities  between  the  par- 
ties after  bankruptcy.  In  this  case  Mr. 
Mitchell  might  be  regarded  as  a  surety  for 
the  firm,  and  in  that  character  might  have 
been  sued  separately  before  the  bankruptcy. 
But,  as  the  note  was  payable  on  demand, 
and  it  did  not  appear  that  any  demand  had 
been  made  on  Mr.  Mitchell  previously  to 
the  bankruptcy,  the  note  could  not  now  be 
proved  against  his  separate  estate  after  the 
bankruptcy  (3). 

It  was  ordered  that  the  proof  should  be 
expunged ;  the  costs  of  the  assignees  to  be 
paid  out  of  the  bankrupt's  estate. 

(3)  The  rule  is  stated  thus  by  Mr.  Jaitice 
Bayley,  in  Rowe  e.  Young,  2  Bii.  465.  '*  Where  a 
man  engages  to  pay  upon  demand  what  is  to  be  con- 
sidered his  own  debt,  he  is  liable  to  be  sued  upon 
that  engagement  without  any  previous  demand,  and 
a  tender  or  readiness  to  pay  must  come  by  way  of 
defence  from  the  defendant ;  but  if  he  engages  to 
pay  on  demand  what  was  not  his  debt — what  he  ia 
under  no  obligation  to  pay — what  but  for  such  en- 
gagement he  would  never  be  liable  to  pay  to  any  one, 
a  demand  is  essential,  and  part  of  the  plaintiff's 
title."— And  see  Ex  parte  Whitworth,  2  Mont.  D. 
&  D.  168,  and  £z  parte  Fairlie,  Mont.  17. 
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Vol.  XXII.— XIII.  New  Series. 


CHANCERY. 


dieamnt — Where  executors  of  lessor  of  a  mine,  en- 
titled to  share  of  profits,  obtain  decree  for  account 
of  profits,  answers  of  lessees,  defendants,  share- 
holders in,  and  directors  of,  company,  by  which  the 
mines  are  worked,  stating  upon  examination  before 
Master,  that  books  of  company  are  under  controul  of 
the  directors,  that  they  have  made  application,  both 
personally  and  by  letter,  for  leave  to  inspect  and 
take  extracts  from  those  books,  but  their  applications 
have  been  refused,  and  that,  without  reference  to 
those  books^  they  are  unable  to  answer  the  inter- 
rogatories, insufficient,  as  thev  are  entitled  to  de- 
mand an  inspection  of  the  books,  and  must  enforce 
that  right,  20. 

Acenmulation.    See  Devise. 

Act  tf  Parliament.    See  Compensation. 

A dattniiiraiioH— Gift  by  will  of  two  sums  of  stock, 
upon  trust,  for  E.  B.  for  life,  with  remainder  to  her 
children ;  but,  if  she  dies  without  children,  then  two 
sums  to  be  considered  as  part  of  testator's  personal 
estate,  and  be  disposed  of^in  due  course  of  adminis- 
tration. Residue  of  personal  estate,  of  which  he 
shall  die  possessed,  subject  to  his  debts,  &c.  to  E.  B, 
her  executors  and  administrators,  and  E.  B.  ap- 
pointed executrix.  E.  B.  dies  without  children. 
*<Due  course  of  administration"  best  effected,  b^ 
directing  that  E.  B.  take  the  fund  under  the  resi- 
duary clause,  subject  to  debts,  and  testator's  next- 
of-kin  not  entitled.  Masters  v.  Hooper,  (4  Bro.  CO. 
807,)  dissented  from,  263. 

Admimttraiion  Suit.    See  Legacy. 

Jdmhdstrator — Evidence  of  death,  and  identity,  where 
party  dies  abroad  on  board  of  a  ship,  101 

Certified  copy  of  entry  of  death  of  A,  in  books  of 

superintendent  re^strar,  with  usual  affidavit  of 
identity,  not  sufficient  evidence  of  death  of  A,  on 
petition  for  payment  to  administrator  of  A.  of  sum 
found  due  to  A,  128 

Affidamt — U]>on  motion  for  injunction  on  amended 
bill,  affidavits  allowed  to  be  read  in  opposition  to 
answer  to  original  bill,  contents  being  confined  to 
statements  in  bill,  left  unnoticed  by  answer ;  amended 
bill  being  treated  as  new  bill,  201 

See  Costs. 

Alien.    See  Lunatic. 

Nbw  Sxribs,  XIII — Index,  Chanc.  Sf  Bankr. 


^JtViM/iott— Construction  of  will  as  to  restraint  on,  442 
Amendment — of  demurrer  put  in  to  plaintiff's  bill  by 
two  of  defendants,  by  substituting  the  word  **  de- 
fendants" for  "  defendant,"  on  undertaking  of  de- 
fendants to  amend  plaintifTs  office  copy,  32 

Where  plaintiff  amends  bill  against  sole  defen- 
dant, after  answer,  by  adding  parties,  six  weeks, 
allowed  by  13th  Order  of  April  1828,  computed  as 
against  original  defendant  from  time  that  his  answer 
is  to  be  deemed  sufficient,  and  not  from  time  that 
answers  of  new  defendants  are  to  be  deemed  suffi- 
cient In  support  of  application  to  Court  to  amend, 
not  within  13th  Order,  affidavit  required  by  13th 
Order  not  sufficient ;  but  Court  will  require  to  be 
satisfied  of  occasion  and  necessity  of  proposed  amend- 
ments, and  that  no  material  inconvenience  will 
thereby  accrue  to  defendant,  99 

--^  If  plaintiff,  at  time  of  amending  bill,  has  taken 
up  a  new  place  of  residence,  bill  ought  to  be  amended 
by  describing  him  as  of  his  new  residence,  135 

Irregularity  of  order  to  amend  bill  obtained  at 

the  Rolls,  during  pendency  of  motion  in  Vice  Chan*- 
cellor's  Court  to  dismiss  bill  for  want  of  prosecu- 
tion, 141 

— —  Under  13th  Order  of  1831,  six  weeks  allowed 
for  obtaining  order  to  amend  calculated  from  period 
when  last  answer  to  amended  bill  is  to  be  deemed 
sufficient,  and  not  from  answer  to  original  bill,  277-8 

Leave  to  amend  and  assimilate  bill  to  that  in 

Wallworth  •.  Holt,  where  several  shareholders  of  a 
company  file  bill  against  directors  and  shareholders, 
praying  accounts  and  dissolution,  but  many  share- 
nolders  are  not  made  parties,  260 

— —  Eight  dajrs  mentioned  in  the  14th  Order  of  De- 
cember 1833,  to  be  reckoned  one  day  inclusive,  the 
other  exclusive,  317 

-2 —  by  striking  out  name  of  co-plaintiff  and  making 
him  a  defendant,  321 

"  After  answer,"  in  13th  Order  of  3rd  of  April 

1828,  and  of  November  1831,  have  reference  to 
original  bill  only.  Court  alone  jurisdiction  to  make 
order  to  re-amend  bill,  where  bill  amended,  and 
answer  filed  thereto,  and  six  weeks*  time  expired 
fVom  time  of  answer  to  original  bill  being  considered 
suffident,  but  six  weeks  had  not  elapsed  from  time 
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when  answer  to  amended  bill  was  to  be  considered 
sufficient,  370 
^BMn^men/— Plaintiffs  not  entitled  to  proceed  without 
amendingtheir  bill  under  a  regular  order  for  thatpur> 
pose ;  liberty  given  to  amend,  butanswer  to  be  deemed 
an  answer  to  amended  bill,  where  bill  filed  by  seve- 
ral plaintiifs,  including  Pattison,  to  restrain  piracy 
of  a  copyright;  and  notice  of  motion  for  injunction 

Slvenon  same  day,  by  plaintiffs,  including  Pattinson; 
efendants  put  in  answer  inserting  name  Pattinson  ; 
Plaintiffs  and  defendants  file  affidavits,  using  name 
'attiTison,  who  signs  his  name  Pattinson  to  one 
affidavit ;  defendants  put  in  their  answer,  and  hav- 
ing discovered  the  error  in  the  name,  insert  it  as 
Pattison ;  plaintif!b  move  and  defendants  object  to 
bill ;  so  plaintiffs  amend  and  move  on  old  notice : 
error  in  plaintiff's  name  not  merely  clerical,  and  there 
must  be  a  new  notice.  Plaintiffs  give  new  notice  to 
renew  old  motion,  and  that  affidavits  will  be  read. 
Objection  that  affidavits  cannot  be  read  against 
answer  which  was  in  &ct  filed  at  the  same  instant 
with  the  bill  under  the  previous  order,  good,  378 
^nnut/y— Construction  of  deed  by  father  of  illegiti- 
male  child  on  the  marriage  of  the  mother,  granting 
annuity  to  trustee  to  be  paid  to  husband,  upon 
question,  whether  annuity  ceases  on  the  death  of 
the  child,  103 
-~—  Tenant  for  life,  not  bound  to  pay  annuities,  but 
annuities  to  be  valued,  and  tenant  u>r  life  to  Iceep 
down  interest  on  such  value  only,  where  A.  granted 
annuities,  which  he  charged  on  real  estate,  and 
entered  into  covenant  to  pa^ ;  and  also  gave  a  war- 
rant of  attorney  to  confess  jud^ent  for  double  the 
consideration  money ;  annuities  to  be  "  repur- 
chased" or  "  redeemed"  upon  certain  conditions ; 
and  bv  his  will,  gave  several  legacies  and  annuities, 
and  devised  his  real  estates  to  trustees,  to  raise 
money,  in  aid  of  his  personal  estate,  to  pay  debts, 
except  debts,  and  legacies  and  annuities  thereby 
given,  and  to  raise  500/.  per  annum  out  of  the  rents, 
as  an  accumulating  fund  for  discharging  the  mort- 
gages ;  and,  subject  as  aforesaid,  devised  his  real 
estates  to  W.  for  life,  with  remainder  to  his  chil- 
dren in  strict  settlement;  and  personal  estate  was 
insufficient,  329 
jtnstoer—o{  married  woman  refusing  to  join  in  hus- 
band's answer,  88 

Defendant,  under  38th  Order  of  August  1841, 

may  decline  to  answer  generally,  objection  being 
founded  on  the  bill  being  demurrable,  though  time 
for  demurring  has  expired,  88 

-  in  English  Isuiguage  by  foreigner  ignorant  of 
language,  sufficient.  Not  necessary  defendant 
should  apply  by  motion  or  petition  for  interpreter. 
**  Sworn  at  the  office  of  the  Clerks  of  Records  and 
Writs,  by  the  defendant  M.  M,  b^  the  interpretation 
of  B.  C ;  the  said  interpreter  being  first  sworn  that 
he  had  truly,  distinctiy,  and  audibly  interpreted 
the  answer  to  the  defendant,  and  will  truly  interpret 
the  oath  about  to  be  administered  to  him,"  a  suffi- 
dent  jurat  Signature  of  Moorish  Jew,  defendant, 
to  answer,  although  differing  firom  his  name  as  writ- 
ten in  the  pleadings,  sufficient,  125 

No  attachment  for  not  answering  against  one  of 

several  defendants,  served  with  subpoena  to  answer, 
but  not  required  by  note  at  foot  of  bill  to  answer 
any  of  the  interrogatories ;  but  in  default  of  answer, 
and  after  time  for  answering  has  expired,  plaintiff 
may  file  traversing  note  against  such  delendant, 
under  the  21st  Order  of  August  1841,  459 

Anticipation — Restraint  against,  124 

See  Baron  and  Feme. 

AppeatStxym^  execution  of  decree  pending,  54 

Appellant  entitled  to  begin, when  objection  taken 

by  answer  for  want  of  parties,  set  down  under  89th 


of  Orders  of  1841,  and  allowed,  and  deeision  ap- 
pealed from,  56 

Appointment.    See  Leg^acy. 

Apportionment.    See  Rent. 

Arbitration— YfYiere  award  set  aside  by  reason  of 
arbitrator  correcting  errors  in  accounts  on  sugges- 
tions of  accountant,  to  whom  accounts  were  sub- 
mitted by  consent,  but  with  the  assistance  and  in 
the  presence  of  one  party  only.  Course  of  |>roceed- 
ing  in  mercantile  references  the  same  as  in  other 
references.  Impropriety  of  private  communications 
previously  to  making  award,  460 

Attachment  —  Where  persons  in  custody  under,  en- 
titled to  be  discharged,  389 

-  See  Answer. 
Auctioneer,    See  Executor. 

Banker.    See  Partners. 

Banking  Company.    See  Company. 

Bankrupt — Official  assignees  made  defendant  to  fore- 
closure suit,  not  entitled  to  his  costs  firom  plaintiff, 
even  though  by  his  answer  he  claims  no  interest 
except  as  assignee,  and  disclaims  at  the  hearin|f, 
and  nas  no  assets  of  ^he  bankrupt's  estate  in  his 
hands,  10 

W,  fiither  of  S,  on  the  marriage  of  S,  gave  a 

bond  to  trustees  of  marriage  settiement,  conditioned 
for  payment  of  5,000/.  at  his  death.  R,  the  husband 
of  S,  covenanted  with  the  trustees  to  pay  to  them 
5,000/.  after  his  death,  and  assigned  tatnem  policies 
of  assurance  for  5,000/.,  with  a  declfuration  that  sums 
received  in  respect  of  policies,  if  they  amounted  to 
5,000/.,  were  to  be  considered  as  a  satisfaction  of 
the  covenant  Trusts  of  this  5,000/.  (in  the  events 
that  happened)  were  for  S.  for  life,  with  remainder 
to  R.  R,  after  the  marriage,  became  bankrupt,  and 
the  trustees  proved,  as  a  debt  against  his  estate,  for 
the  value  of  nis  covenant,  and  the  sum  received  in 
respect  thereof  produced  431/.  stock,  which  was  in- 
vested in  their  names.  Assignees  of  R.  assigned  to 
W.  all  the  interest  of  R.  under  the  settiement,  whe- 
ther in  the  431/.  or  the  policy  fund.  R.  died,  and 
5,991/.  stock,  produce  of^the  policies,  was  invest^ 
in  names  of  trustees.  W.  became  bankrupt  and  died. 
Trustees  of  settlement  entitied  to  hold  two  sums  of 
431/.  and  5,991/.  against  assignees  of  W.  towards 
satisfaction  of  the  bond  of  W,  173 

Tenant's  fixtures  not  in  "order  and  disposition," 

so  as  to  pass  to  assignees,  but  bankers  a  valid  lien 
upon  them,  where  firm  deposit  lease  with  their 
bankers  as  a  security,  several  fixtures  on  nreraises 
being  property  of  firm;  lease  expires,  andnrm  con- 
tinue to  occupy  premises  as  yearly  tenants,  and 
afterwards  make  agreement  for  new  lease,  counter- 
part of  which  is  deposited  with  bankers,  and  they 
engage  to  deposit  new  lease  when  obtained;  firm 
then  become  oankrupt,  and  landlord  thereupon  de- 
clares lease  forfeited,  354 

Effect  of  statements  in  examination  or  balance 

sheet  upon  Statute  of  Limitations,  or  to  shew  cha- 
racter of  advances  by  testator  to  legatee,  461 

-  See  Parties.    Payment  of  Money  into  Court 
Baptism.    See  Evidence. 

Baron  and  Feme — Refusal  of  Court  to  make  decree  in 
suit,  relating  to  wife's  property,  to  which  wife  is 
party,  but  husband  not  on  the  record,  even  witii 
consent  of  all  other  parties  to  suit,  67 

Married  woman,  defendant,  refusing  to  join  in 

husband's  answer,  upon  motion  by  plaintiff,  with 
notice,  ordered  to  answer  separately,  within  six 
weeks  from  service  of  such  order,  88 

Usual  order  only  for  payment  of  money  of  feme 

covert,  exceeding  200/.,  out  of  court,  though  sum 
will  be  reduced  below  that  amount,  by  costs  to 
which  it  is  liable,  141 
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Ill 


Barun  and  Ffiii#->No  order  to  pay  funds  to  married 
woman  or  husband  in  her  right,  on  petition  in 
administration  suit  by  several  persons  beneficially 
interested  in  testator's  personal  estate  (one  a  mar- 
ried woman),  against  testator  entitled  to  life  interest 
therein,  and  executor,  the  widow  and  executor  con- 
senting, and  widow  having  previously  executed 
assignment  to  married  woman  and  her  husband,  of 
her  life  interest  in  such  part  of  personal  estate  as 
would  be  payable  on  her  death  to  married  woman 
or  her  husband  in  her  right  SembU — In  such  case 
bill  is  necessary  to  enable  parties  to  carry  deed  of 
assignment  into  effect,  191 

Validity  of  restraint  against  anticipation  in  gift 

*     of  real  estate  to  married  woman  in  fee,  for  her  separ 

rate  use.  Lease  invalid,  as  being  an  incumbrance 
on  the  property,  where  freehold  house  settled  on 
married  woman,  in  fee,  for  her  separate  use,  but  so 
that  she  should  not  "  sell,  mortgage,  charge,  or  in- 
cumber it,"  and  lease  granted  by  her  of  this  house 
to  J.  E,  in  trust  for  husband,  for  thirty-one  years,  at 
a  very  low  rate,  payable  to  husband  and  wife,  and 
survivor  of  them,  and  heirs  and  assigns  of  wife,  and 
J.  E.  did  not  enter  into  any  covenants.  Estate 
effectually  settled  on  wife,  in  fee,  for  her  separate 
use,  but  without  power  to  sell,  mortgage,  char^,  or 
incumber  it,  dunng  the  coverture,  where  devise  of 
a  freehold  estate  to  married  woman,  in  fee,  followed 
by  declaration  "  that  she  should  not  sell,  mortgage, 
charge,  or  incumber  the  estate,  and  that  she  should 
have,  receive,  and  take,  such  estate  for  her  own  sole 
and  separate  use,  benefit,  and  disposal,  and  have 
the  management  thereof  independent  of  her  hus- 
band, and  the  same  should  not  be  liable  to  his  debts, 
controul,  or  intermeddling,"  228 

-  Where  accumulation  of  rents  of  wife's  separate 

Eropertv  received  by  husband  with  her  consent,  on 
is  death,  form  part  of  his  personal  estate,  235 

Covenant  by  nusband  in  articles  before  marriage, 

to  settle  annuity  on  wife  after  marriage,  to  be  paid 
in  the  event  of^his  death  or  any  separation  taking 
place,  contrary  to  public  policy  and  morality,  ana 
cannot  be  enforced  ov  court  of  equity,  384 

Service  of  copy  or  bill  on,  389 

Husband  entitled  to  purchase-money  for  life  by 

the  curtesy,  where  freehold  property  conveyed  by 
indenture  of  settlement  to  trustees,  in  trust  for 
separate  use  of  wife  for  life,  with  remainder  to  such 
persons  as  she  should  appoint,  and,  in  default  of  ap- 
pointment, to  her  right  ndrs  for  ever :  with  power 
to  trustees  to  sell,  and  hold  the  proceeds  upon  the 
like  trusts;  wife  dies  without  exercising  power, 
leaving  her  husband  and  only  son  surviving  her; 
and  trustees  sell  the  property  after  the  wife's 
death,  441 

See  Election.  Legacy.  Mtfrriage  Act  Settle- 
ment 

Bill — Motion  to  enter  memorandumof  service  of  copy 
of  bill  on  a  defendant,  under  the  24th  Order  of  26th 
of  August  1841,  to  be  supported  by  a£Bdavit  that 
service  was  made  within  the  jurisdiction  of  the  Court 
The  23rd  Order  of  26th  of  August  1841,  not  satisfied 
by  serving  defendant  with  copy  of  office  copy  of 
bill,  176 

Affidavit  of  service  of,  on  husband  and  wife,  by 

serving  on  husband,  389 

— —  Case  within  the  17th  Order,  and  defendant  enti- 
tled to  move  to  dismiss  bill,  where  plaintiff  gave 
undertaking  to  speed,  and  obtained  and  served 
order  for  commission  to  examine  witnesses,  but  did 
not  afterwards  prosecute  it ;  nor  take  any  subsequent 
steps  pointed  out  in  the  16th  and  17th  Orders 
of  1831,  409 

Bill  of  Revivor— ^hete  bill  of,  and  supplement  filedi 
and  as  against  some  defendants  is  simply  a  bill  of 


revivor  only,  it  need  be  set  down  for  hearing  only 
against  defendants  made  such  in  respect  of  supple- 
mental matter,  376 

Bill  pro  confesio — Waiver  of  right  of  defendant  to  be 
discharged  under  1  Will.  4.  c.  36.  s.  15,  rule  13,  by 
craving  time  to  answer,  when  brought  up  within 
time  prescribed  by  statute,  to  have  bill  taken  pro 
cotifeMiOf  27 

Bona-^Vfhethet  bond  for  good  consideration,  binding, 
notwithstanding  it  remained  in  possession  of  testator, 
where  testator,  having  cohabited  with  A.  for  many 
years,  and  had  three  children  by  her,  executed  bond 
to  secure  to  her  annuity  after  nis  death,  and  depo- 
sited it  with  his  solicitor,  for  safe  custody,  when  giv- 
ing instructions  for  bond,  stating  that  he  thought  he 
ought  to  provide  for  A,  as  the  mother  of  his  chudren, 
but  that  It  was  not  his  intention  to  break  off  the  con- 
nexion ;  and  evidence  tended  to  shew  that  connexion 
did  in  fkct  continue ;  and  bond  remained  in  custody 
of  testator's  solidtor,  and- A.  did  not  know  of  its  ex- 
istence till  after  testator's  death,  352 

Canal  Company.  See  Compensation.    Time. 

Charge — Tenant  for  life  pa^^ng  off  charge  on  the  in- 
heritance, primd  facie  entitled  to  that  charge  for  his 
own  benefit,  and  m  the  absence  of  evidence  of  inten- 
tion to  exonerate  estate,  presumption  is,  that  tenant 
for  life  pays  the  charge  for  his  own  benefit,  and  not 
for  the  benefit  of  persons  entitled  in  remainder. 
Statute  3  &  4  Will.  4.  c  27.  not  applicable  where  no 
assignable  person  liable  to  pay  the  cnarge,  and  where 
rent,  out  of  which  interest  of  charge  ought  to  be 
paid  is  receivable  by,  and  belongs  to  same  person 
who  is  entitled  to  the  interest,  309 

See  Annuity. 

CAort'/y  ~  Reluctance  of  Court  to  extend  system  of 
education,  where  funds  of  grammar  school  not 
greater  than  are  required  to  carry  out  objects  of 
founder;  more  particularly  where  scholars  will 
probably  lose  the  benefit  of  exhibitions  at  the  univer- 
sities, and  where  instruction  in  other  branches  of 
education  is  given  for  the  payment  of  a  small  annual 
sum.  Refusal  of  application  to  appoint  new  trustees, 
at  expense  of  the  charity,  where  two  only  of  a  body 
of  trustees  dead,  2 

Grant  of  lease  a  breach  of  trust,  and  set  aside ; 

but  account,  under  the  circumstances,  directed  to  be 
taken  only  from  filing  ofinforraation,  where,  in  1695, 
charity  lands,  situate  in  mining  district,  demised  by 
trustees  for  200  years,  at  fixed  annual  rent  of  14/. 
3«. ;  no  other  consideration  paid,  and  no  surrender 
of  any  former  lease,  neither  did  lessee  subject  him- 
self to  any  obligations  to  build  or  expend  money  on 
the  land,  but  covenanted  to  pay  reserved  rent,  to 
keep  buildings  and  fences  in  good  and  tenantable 
repair,  and  to  use  upon  the  premises  the  hay,  &c., 
and  the  soil  and  compost  which  arose  thereon,  and 
to  manure  the  premises  in  a  good  and  husbandly 
manner— the  grant  excepting  mines  and  quarries  of 
coals,  ironstone,  and  other  stone  and  minerals,  with 
liberty  for  trustees  to  search  and  get  same,  and  also 
the  game,  with  liberty  for  three  of  trustees  and  theii 
servants  to  hawk  and  hunt  upon  the  premises ;  the 
founder  of  the  charity,  in  lo7I,  having  devised  de- 
mised lands,  in  trust  for  charitable  purposes  to  per- 
sons called  in  will  "  feoffees,"  instead  of  devisees  or 
trustees  ;  and  on  painted  portrait  of  founder,  sus- 
pended in  dining-room  of  hospital,  date  of  which  did 
not  satisfactorily  appear,  was  inscription,  in  gold 
letters :— "  It  is  my  will  and  earnest  desire  that 
you  suffer  not,  through  any  neglect  or  unfaithfulness, 
this  house,  or  the  means  thereunto  settled  in  you, 
to  be  disposed  of  otherwise  than  is  expressed  in  the 
settlement  thereof."  In  the  lease,  the  devisees 
were  described  as  "trustees  or  fieoffees,"  or"feof- 


Digitized  by 


Google 


IV 


INDEX. 


ftes  or  tnutees."  Defendant  to  pay  costs  of  jn- 
foimation,  application  having  been  made  to  him, 
previouslv  to  institution  thereof,  to  consent  to  can- 
celling of  existing  lease,  and  acceptance  of  new  lease 
at  a  fair  rent,  which  was  declined  by  him.  Semble, 
if  lease  had  been  granted  according  to  mode  of  let- 
ting adopted  and  acted  upon  by  trustees  at  date  of 
lease,  custom  could  not  have  been  considered  to  have 
been  established  which  would  have  justified  trustees 
in  alienating  charity  estate,  by  granting  leases 
similar  to  the  one  in  question,  81 
Charity — Trustees  bound  by  directions  in  will  to  ap- 
ply whole  fund  to  religious  purposes ;  and  bequest 
a  good  charitable  bequest,  where  testatrix  gave 
residue  to  trustees,  "  upon  trust,  to  pay,  divide,  or 
dispose  thereof,  unto  or  for  the  benefit  of  such  socie- 
ties, subscriptions,  or  purposes  (having  regard  to  the 
glory  of  Goa  in  the  spiritual  welfare  ofhis  creatures), 
as  they  shall  in  their  discretion  see  fit;  and  I  intreat 
them  to  take  the  office  of  almoners  of  my  residue, 
and  permit  me  to  nominate  them  executors  of  this 
my  will,"  169 

Where  testator  has  made  virtual  disposition  of 

property  to  charitable  purposes,  and  particular  ol^ect 
cannot  be  defined.  Court  will  endeavour  to  carry 
intention  into  effect,  by  means  of  a  scheme ;  but 
will  not  give  costs  as  between  solicitor  and  client, 
except  with  consent,  392 

See  Mortmain. 

Cko9«  in  Action.  See  Mortgage. 

Club — Bill  by  plaintiff  on  behalf  of  himself  and  other 
members,  except  defendants,  two  of  the  club  com- 
mittee, for  wasting  and  misapplying  some  of  ^e 
assets  of  the  club,  and  retaining  the  remainder  for 
account  of  proceeds  of  furniture,  assets,  &c.,  and 
debts  at  the  time  of  the  dissolution,  where  sustain^ 
able,  if  it  do  not  seek  a  final  distribution  of  the  funds 
and  the  winding  up  of  the  club,  129 

Bill  filed  by  member  of  club,  on  behalf  of  himself 

and  all  other  persons  (except  three  defendants)  who, 
at  the  time  or  its  dissolution,  were  members  of  the 
club,  and  were  living,  and  personal  representatives 
of  such  of  them  as  were  dead,  against  two  defen- 
dants, H.  and  E,  members  of  late  committee  of  club, 
charged  with  improper  appropriation  of  monies 
arising  from  the  sale  of  furmture  and  wines  belong- 
ing to  the  club,  and  a  general  member  of  the  club  at 
the  time  of  its  dissolution,  but  not  in  any  manner 
connected  with  the  subscriptions  raised  for  the  pur- 
chase of  the  furniture  belonging  to  the  club  wnich 
had  been  sold  by  the  other  defendants,  praying  an 
account  against  H.  and  E.  of  the  monies  received  by 
them  in  respect  of  sale  of  furniture ;  and  that  amount 
found  due  from  those  parties  might  be  paid  to 
plaintiff,  as  trustee  thereof,  or  to  bankers  of  club, 
for  purposes  of  club,  or  otherwise  as  the  Court  should 
direct ;  and  that  defendants  might  be  compelled  to 

!)roduce  and  deliver  up  all  accounts  and  books  of  the 
ate  club ;  sustainable  on  demurrer  by  defendants 
H.  and  £,  for  want  of  necessary  parties,  viz.,  the  other 
members  of  committee  of  late  club  besides  defen- 
dants H.  and  E,  and  parties  who  contributed  funds 
for  carrying  on  the  club  and  for  the  purchase  of 
furniture  for  use  of  club.  Wallworth  v.  Holt,  (4  Myl. 
&  Cr.  619 ;  s.  c.  10  Law  J.  Rep.  (n.8.)  Chanc  138.) 
considered,  142 

See  Partners.     Production  of  Documents. 

Cohabitation.  See  Bond. 

Com/Miny— Right  of  shareholders  of  mining  company 
to  inspect  and  make  extracts  from  books,  for  the 

fiurpose  of  accounting  for  profits  to  executors  of 
essor  of  the  mine,  20 

As  to  obtaining  relief  against  assets  of  deceased 

member  of  banking  company;  and  mode  of  pro- 
ceeding by  claimants,  where  suits   instituted  by 


legatees,  and  decree  directing  usual  inquiry  ss  to 
debts,  58 
Coni;Mny---Shareholders  in  mining  companies  lyinf  by, 
and  declining  to  advance  money  tor  necessary  works  of 
the  mine,  whilst  other  proprietors  continue  to  make 
such  advances,  liable  to  have  shares  forfeited,  not- 
withstanding calb  for  such  advances  not  authorixed 
by  deed  of  partnership,  268 

As  to  relief  on  biU  by  some  shareholders  not 

praying  a  dissolution  against  directors,  453 

' See  Parties.    Partnership. 

Competualion — Canal  company  bound  to  make  com- 
pensation, not  only  for  the  value  of  coal  in  the  bed, 
but  also  for  additional  profit  which  could  onl^  be 
made  by  getting  it,  where  company  wereauthonsed 
b3r  act  of  incorporation  to  require  workers  of  snv 
mines  under  canal  to  leave  so  much  coal  on  escn 
side  of  canal  as  they  might  require  for  the  safety  of 
it;  and  were  to  make  compensation,  to  be  assessed 
(if  the  parties  differed)  by  a  jury,  434 

See  Time. 

Conpromtstf— Parties  entering  into  compromise  re- 
specting a  doubtful  right,  ought  to  stand  on  ^ual 
terms ;  and  to  set  aside  a  compromise  entered  into, 
in  which  the  parties  meet  on  unequal  terms,  it  is  not 
necessary  to  prove  preconceived  or  deliberate  frsud, 
322 

Conduct  qf  Suit.    See  Orders. 

CoR/Mnsp/— Liability  of  defendant  attached  and  com- 
mitted to  prison  for  want  of  answer,  and  afterwards 
dischargea  on  account  of  not  having  been  brought 
to  the  bar  of  the  court  by  the  plainti^  within  the 
Ume  Umited  by  11  Geo.  4.  &  1  Vfill  4.  c  36.  s.  15. 
r.  5,  to  be  a  second  time  attached,  and  committed 
for  want  of  an  answer  in  the  same  suit,  22 

2nd  rule  of  15th  section  of  act  1  WilL  4.  c  36, 

intended  for  benefit  of  plaintiff;  and  twenty-eight 
days  therein  mentioned  not  extended  by  ISth  rule; 
and  plaintiff  need  not  wait  till  expiration  of  two 
calendar  months  before  brinnng  up  defendant  in 
contempt,  for  the  purpose  of  naving  bill  taken  pro 

.  confetso  against  him,  79 

Motion,  that  under  1  Will.  4.  c.  36,  costs  of  con- 
tempt may  be  made  costs  in  the  cause,  and  defoi- 
dant  discharged  out  of  custody,  refused,  where  de^ 
fendant,  who  had  been  committed  for  contempt  for 
want  of  answer,  put  in  his  answer,  and  afterwards 
obtained  an  order  to  defend  in/ormd  pamptriM,  408 

—  See  Pauper.    Sheriff. 

Contract — Validit]r  of  contract  between  parties  desi- 
rous of  purchasing  estate  advertised  mr  sale  with 
reference  to  estate  if  either  shall  become  the  pur- 
chaser, 388 

Copyright — Certificate  cannot  be  referred  to  as  evi- 
dence, except  in  connexion  with  denial  by  the  de- 
fendants of  its  legality,  where  plaintiA  move  on 
answer,  which  admits  that  a  certificate  of  registration 
of  design  has  been  given,  but  denies  that  it  is  legal, 
378 

Corporation — Where  bond  given  by,  for  expenses  paid 
by  member  of  corporation  in  defending  o»o  t«ar- 
rantoa  against  memoers,  not  decreed  to  be  delivered 
up  to  be  cancelled,  178 

Costs — Where  pauper  delaying  to  serve  order  to  sue 
in  form  A  pauperis  ^  chargeable  with  tftaes  costs,  18 

—  Necessity  of  serving  notice  of  motion,  to  obtain 
order  for  costs  of  a  plea  under  the  31st  of  Orders  of 
3rd  of  April  1828,  32 

Where  replication,  filed  to  defendant's  answer, 

withdrawn,  and  he  is  examined  as  a  witness  by  the 
plaintiff  in  cause,  his  answer  is  to  be  taken  as  true, 
and  he  is  entitled  to  his  costs  of  the  suit,  76 

—  Where  application  for  security  for,  grounded  on 
mis-description,  (arising  from  omission  of  plauitifi^ 
on  amending  his  bUl,  to  state  his  new  place  of  resi- 
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dence,)  and  on  eircumstaneet  of  pUdndA,  infanta, 
being  resident  abroad  with  their  next  friends,  re- 
fused, 135 
Costs — As  to  not  giving,  on  dismissing  bill  against  the 
defendant  personally,  136 

Order  on  motion,  that  payment  of  costs  be  staved 

for  one  month,  to  enable  G.  to  make  such  otner 
application  to  the  Court  as  he  might  be  advised, 
where  by  order  of  Court  on  further  directions,  costs 
of  defendant  A.  were  ordered,  when  taxed,  to  be 
paid  to  her  solicitors ;  and  it  afterwards  appeared, 
on  affidavit  of  the  defendant  C's  solicitor,  that  share 
of  A.  in  estate  subject  of  suit,  would  not  be  more 
than  sufficient  to  satisfy  amount  which  defendant  C. 
was  directed  to  retain  m  respect  of  monies,  part  of 
testator's  estate,  advanced  to  A.  by  C,  the  executor; 
A.  being  insolvent;  and  costs  had  been  taxed,  but 
Master  had  not  signed  his  ocrtiflcate  of  taxation,  140 

Where  bill  is  taxable  since  6  &  7  Vict.  c.  73, 151 

Where  allegations  made  in  a  petition,  and  left  in 

doubt,  no  costs  given  on  either  side,  with  respect  to 
affidavits  filed  relative  thereto,  161 

Direction  to  Master  as  to  taxing  costs  where  pe- 
tition of  vexatious  length,  304 

Alteration  of  fees  on  office  copies  of  documents, 

308 
No  rule  to  prevent  Master  from  allowing  for 

three  counsel,  368 

-  as  between  solicitor  and  client  in  charity  case, 
392 

Defendants  allowed  thehr  costs  of  counter-affi- 
davits filed  with  a  view  of  strengthening  their  case, 
although  auestion  in  issue  in  the  cause  might  have 
been  decided  on  demurrer,  where  plaintiff  obtains 
an  injunction  on  affidavits,  and  the  ii^junction  is 
afterwards  dissolved  writh  costs,  434 

Allowance  of,to  party  opening  the  biddings,  444 

See  Insolvent  Debtor.      Mortgage.     Prisoner. 

Solicitor.    Solicitor  and  Client.    Stock.    Trust. 

CotMue^Allowance  of  costs  of  three  counsel,  368 

What  counsel  to  begin  on  cross  petitions  in  lu- 
nacy, 386 

Ctmenant.  See  Baron  and  Feme.  Vendor  and  Pur- 
chaser. 

Crediton^  Suit -- Another  creditors'  suit  instituted 
against  same  parties,  regular,  and  decree  made 
therein,  where  creditors'  suit  instituted  asainst  exe- 
cutrix and  infiut  devisees,  and  usual  aecree  was 
made  therdn :  but  debt  had  not  been  proved  in  this 
suit,  and  Master  had  not  been  directed  to  inquire  as 
to  proper  parties  to  suit,  146 

As  to  embodying  in  order  direction  that  creditors 

not  coming  in  before  Master  should  be  debarred 
benefit  of  decree,  on  motion  in  creditors*  suit,  for 
preliminary  inquiries  to  be  directed  to  the  Master, 
under  5th  of  New  Orders  of  0th  of  May  1839,  804. 

See  Debtor  and  Creditor. 

Z)«6<— Presumption  of  satisfaction  of,  as  to  moiety  of 
stock  to  which  daughter  is  entitled  in  her  own  right, 
but  not  as  represenUtive  of  her  brother,  where  stock 
standing  in  the  name  of  a  trustee  in  trust  for  L.  E, 
the  fiither,  for  life,  with  remainder  to  son  and 
daughter,  in  equal  shares,  was,  at  the  request  of 
L.  E,  and  with  the  consent  of  two  children,  sold  our, 
and  proceeds  applied  by  L.  £.  to  his  own  use;  son 
dies,  giving  all  his  property  to  his  sister  for  life,  with 
remamder  to  her  children,  with  remaioder  over,  and 
appoints  his  sister  and  C.  his  executrix  and  executor; 
and  L.  E,  upon  the  marriage  of  daughter,  then  of 
full  age,  in  consideration  of  settlement  of  real  estate 
by  husband,  for  benefit  of  daughter  and  her  issue, 
advances  16,0002.,  to  be  applied  in  discharging  in- 
cumbrancea  on  husband's  estate,  and  covenants  to 
pay  further  sum  of  2O,O0OA  within  six  months  after 


his  death,  to  uses  of  settlement,  and  also  lettlei  real 
estates,  295 
Dehtor  and  Creditor — Where  promissory  note  given 
by  debtor  to  creditor,  considered  as  payment,  or 
receipt  of  note  by  creditor  merely  as  giving  extended 
credit  to  debtor,  161 

As  to  settlements  by  heiress-at-law  not  being 

void  against  specialty  creditors  of  ancestor,  under  3 
&  4  Will.  &  Nf .  c  14.  and  13  Elii.  c  5,  unless  fraud 
and  want  of  bona  fides  in  parties  to  settlement,  186 

Assignees  not  entitled  to  claim  170L  from  the 

executrix,  where  party  being  entitled  to  residuary 
estate  under  his  &ther  s  will,  filed  bill  for  an  account 
against  mother,  who  was  executrix:  suit  com- 
promised, executrix  agreeing  to  pay  8002.  to  trus- 
tees, for  benefit  of  the  son  and  his  femily,  and  to 
apply  4002.  in  payment  of  some  of  his  debu  in  full, 
and  to  pay  remainder  amon^  such  of  his  creditors 
as  would  accept  a  composition;  none  of  creditors 
acceded  to  arrangement,  and  1702.  remained  in 
executrix's  hands,  and  son  then  became  insolvent, 
258 

Heir-at-law,  having  bought  up  judgment  debts 

affecting  the  estate  of  his  ancestor,  bound  to  answer 
inquiries  contained  in  bill  filed  by  creditor  of  ances- 
tor, for  administration  of  his  estate,  rule  being  that 
defendant  answering  a  bill  must  answer  it  fully. 
Defendant  should  have  defended  himself  against 
answering  by  plea  or  limited  demurrer,  269 

Plaintifiii,  bop-merchants,  sell  hops;  purchaser, 

before  he  has  paid  for  them,  enters  into  deed  of 
composition  witn  his  creditors,  who  are  to  execute 
the  deed  within  three  months.  Plaintifi^  who  retain 
lien  on  hops,  according  to  custom  of  trade,  sell  them 
for  much  less  than  original  purchase-money,  not 
having  executed  the  deed,  cannot  claim  share  in 
dividend  under  the  deed,  391 

Debts— -Charge  of,  upon  corpus  and  Income,  205 
Decree — Inconveniences,  short  of  irreparable  mischief, 
may  induce  Court  to  stay  execution  of  decree,  pend- 
ing appeal.  Order  made  for  staying  decree  directing 
money  to  be  paid  out  of  court,  on  condition  of  party 
appellant  undertaking  to  submit  to  such  order  as 
Court  might  make  as  to  interest  of  ftmd  and  costs, 
if  unsuccessful  on  appeal,  54 
Zlee<2— Where  execution  of,  not  controverted,  but  its 
validity  only  disputed,  it  may  be  proved  vM  voce 
at  the  bearing,  217 

Execution  of,  by  party  in  a  lunatic  asylum,  249 

Demurrer — filed    after  order  obtained   for  leave  to 

amend,  but  before  service  of  same,  regular,  50 

^^  Neglect  of  solicitor,  occasioned  by  his  j^cuniary 
embarrassment,  not  such  an  accident,  mistake,  or 
surprise,  as  will  induce  Court  to  allow  plaintiff  to 
set  down  a  demurrer  for  argument  after  expiration 
of  the  time  allowed  by  34th  Order  of  1841,  473 

• See  Order.    Partner. 

DevoHt  of  Deeds — Deeds  ordered  on  decree  to  be 
aeposited  in  Master's  office;  supplemental  bill  after- 
wards filed;  motion  (all  parties  consenting^  that 
other  deeds,  admitted  to  be  in  the  defendant  s  pos- 
session, should  be  deposited  with  Master,  instead  of 
with  the  derk  of  the  records  and  writs,  refused,  78 

Devisaoit  vel  noii— As  to  grandng  issue  of,  to  heir- 
at-law,  as  a  matter  of  course,  and  refusing  where 
special  drcumsUnces  render  it  manifestly  improper, 
194 

Detfise-^io  son  Michael  of  esUte  A;  to  son  Henry  of 
estate  B;  and  to  son  Edmund  of  estate  C.  Michael 
dies  in  the  lifetime  of  testator,  leaving  issue,  and  by 
his  will  devises  and  bequeaths  all  his  real  and  per- 
sonal property  upon  certain  trusts:  33rd  section  of 
1  Vict.  c.  26.  saves  devise  to  devisee  himself,  and 
not  to  his  issue  independently  of  him ;  and  therefore, 
^nefita  given  to  Michael  under  will  of  his  lather, 
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opentt  upon  and  pan  hj  wlU  of  Michael  in  the  same 
way  as  if  ne  had  survived  the  testator;  fiction  intro- 
duced by  33rd  section  being  intended  to  apply  to 
other  clauses  of  act,  79 

Devise — Question,  whether  entire  estate  purchased  by 
testator,  passes  under  wilL  Where  issue  of  devisavit 
vel  non  granted  or  refused  to  heir-at'law,  194 

• "  I  give  and  bequeath  all  my  money,  goods, 

chattels,  estates,  and  effects  of  what  nature  or  kind 
soever,  and  wheresoever  the  same  may  be  found," 
passes  real  estate.  Land  not  converted,  as  far  as 
will  concerned,  and  money  belongs  to  devisees  of 
land,  where  testator  devises  land,  soon  after  becomes 
imbecile,  and  whilst  in  this  state,  railway  company 
take  the  land  for  railway,  and  value  of  it  ascertained 
by  jury,  in  pursuance  of  the  act,  and  before  money 
is  paid  into  the  bank,  testator  dies.  Testator  a 
vendor  within  1  Will.  4.  c  M.  s.  16,  where  some  of 
devisees  are  infants,  and  a  conveyance  of  the  land  is 
necessary,  209 

of  copyhold  estate  to  testator's  daughter  M.  A. 

for  life,  and,  after  her  decease  to  her  first  child,  male 
or  female^  and  to  his  or  her  heirs  and  assigns,  for 
ever ;  and  if  such  child  should  depart  this  life,  under 
twenty-one,  and  without  leaving  issue,  then  same 
estate  to  second  child  of  body  of  daughter,  and  to 
heirs  and  assigns  of  such  second  child ;  and  in  case 
such  second  child  die  under  twenty-one,  and  with- 
out leaving  issue,  then  to  third  child  of  body  of 
daughter,  and  so  on,  to  fourth  and  fifth,  and  all  and 
every  other  child  and  children  of  daughter  as  before- 
said,  regard  being  had  to  seniority  ot  age  and  prio- 
rity of  birth  of  such  child  or  children,  and  to  their 
several  and  respective  deaths,  under  a^e,  and  with- 
out leaving  lawful  issue  of  their  bodies,  "for,  in 
case  of  issue,  it  is  my  will  that  such  issue  shall 
inherit  the  said  estate;*'  and  said  esUte  to  him  or 
her,  and  to  his  or  her  heirs,  accordingly:  but  in  case 
daughter  die  without  leaving  issue  of  her  body, 
lawfully  begotten,  or  having  issue,  such  issue  die 
under  twenty-one,  without  leaving  lawful  issue,  then 
devise  of  estate  over  to  N.  G.  in  fee  simple.  Daughter 
takes  an  estate  for  life  only,  and  having  died  without 
having  had  any  issue,  devise  over  to  N.  O.  takes 
effect,  322 

■  Clause  constitutes  executory  devise  on  death  of 

certain  persons,  with  direction  to  accumulate,  and 
must  fail  after  twenty-one  years,  and  income  must 
go  to  next-of  kin,  where  testator  directs  his  pro- 
perty to  be  accumulated  during  lives  pf  nine  persons 
for  benefit  of  all  and  every  the  children  of  said  nine 
persons  which  shall  be  living  at  decease  of  survivor 
of  the  nine,  and  some  of  the  nine  persons  are  still 
living  at  the  end  of  twenty-one  years.  Statute 
against  accumulations  applies  only  where  there  is  a 
positive  direction  to  accumulate,  and  is  not  appli- 
cable to  a  mere  executory  devise,  where,  by  opera- 
tion of  law,  the  Court  would  direct  the  funds  to  be 
accumulated. — "  M 'Donald  v.  Bryce,  (2  Keen,  276, 
8.  c.  7  Law  J.  Rep.  (n.s.)  Chanc.  173,)  dissented 
from,  394 

of  the  trust  estates  contained  in  G.'s  will,  on 

trusts  of  A.'s  will,  valid,  and  same  estates  well 
vested  in  W,  upon  trusts  declared  thereof  by  A.'s 
will,  where  A.  seised  and  possessed  of  real  and  per- 
sonal estates,  by  will  devised  and  bequeathed  the 
same  unto  and  to  the  use  of  "  £,  F,  and  G,  their 
heirs,  executors,  administrators,  and  assigns,"  ac- 
cording to  the  nature  thereof,  and  the  devise  and 
bequest  were  declared  to  be  as  to  a  certain  estate 
upon  trust  that  <•  the  said  trustees,  and  the  survivors 
and  survivor  of  them,  his  or  her  heirs  and  assigns," 
should  pay  the  rents,  &c.  thereof,  to  the  son  Richard 
for  life,  &c. ;  the  expression  <*  the  said  trustees,  and 
the  survivors  and  survivor  of  them,  his  or  her  heirs 


and  assigna,"  was  repeated  in  difibrent  parti  'of  the 
will ;  it  was  declared  that  the  receipts  oi  the  *<  trus- 
tees, or  the  survivors  or  survivor  of  them,  his  or  her 
heirs  and  assigns,"  for  monies  to  be  received  by 
them,  in  the  execution  of  the  trusts,  should  be  su^ 
flcient  discharges  to  purchasers,  &c.,  and  that  in  the 
sale,  directed  by  the  will,  of  the  estates,  "  the  said 
trustees  and  executors,  and  the  survivor  and  survi- 
vors of  them,  his  or  her  executors  and  adminis- 
trators," should  apply  the  proceeds  in  manner 
therein  directed;  the  will  directing  the  residuary 
personal  estate  to  be  invested  by  the  said  **  trustees 
and  the  survivor  of  them,  his  or  her  executors  or 
administrators,"  in  freehold  estates  to  be  settled  as 
therein  expressed,  and  declared  that  the  said  "  trus- 
tees and  executors  respectively,  their  heirs  and  her 
heirs,  executors,  and  administrators,"  should  be 
chargeable  only  for  monies  actually  received  by 
them ;  and  no  power  given  in  the  will  for  the  ap- 
pointment of  new  trustees ;  G.  (who  survived  us 
CO- trustees  £.  and  F.)  and  E.  and  F.  and  B.  were 
appointed  executors;  and  £.  and  G.  alone  proved 
the  will,  B.  having  died  in  the  testator's  lifetime, 
and  G,  being  the  sole  surviving  Xenl  perscmal  re- 
presentative of  the  tektator  A,  and  auo  the  sole  sur- 
viving trustee  of  A's  will,  by  his  will  devised  and 
bequeathed  all  the  estates  vested  in  him  by  the  wUl 
ofA.toW,4I0 

Devise — General  power  of  disposition,  first  given  by 
testator,  not  affected  by  subsequent  restraint  on  alie- 
nation, and  daughter  full  power  to  charge  her  sepa- 
rate estate,  where  testator  gave  his  residuary  estate 
to  trustees  to  pay  annual  |>roceeds  to  such  persons  as 
his  daughter  should  appoint,  and  in  default  of  ap- 
pointment into  her  proper  hands  for  her  sole  and 
separate  use,  independently  of  her  husband,  and 
her  receipts  alone  to  be  sufficient  discharges  to  trus- 
tees, who  were  to  be  at  liberty  to  require  from  his 
daughter  a  separate  receipt  for  each  quarterly  pay- 
ment, it  being  testator's  intention  that  the  interest 
should  not  be  sold,  charged,  or  disposed  of,  442 

See  Baron  and  Feme.    WilL 

Discovery-^Plaintiff  at  law^  not  protected  by  aiuwer 
from  necessity  of  producing  documents  mentioned 
in  his  schedule,  where  action  at  law  brought  to  re- 
cover monies  alleged  to  be  due  in  respect  of  a  cus- 
tomary payment  oiAd.  for  a  quantity  of  coals;  de- 
fendant disputed  custom,  and  insisted  that  quantity 
on  which  the  Ad.  had  been  paid,  had  frequently 
varied :  secondly,  that  custom  bad  been  laid  in  dif- 
ferent terms  bv  parties  who  represented  the  interest 
which  plaintiff  at  law  now  possessed :  and  also  that 
some  payments  to  predecessors  of  plaintiff  at  law 
had  included  a  certain  easement,  under  a  specific 
contract ;  and  filed  a  bill  of  discovery  in  aid  of  hia 
defence  at  law,  charging  in  the  usual  manner  that 
plaintiff  at  law  had  various  documents  in  hia  posses- 
sion ;  plaintiff  at  law  set  forth,  in  a  schedule  to  liia 
answer,  a  list  of  documents  in  his  poasesaioii  relat- 
ing to  matters  mentioned  in  bill,  and  inaiated  that 
tbev  related  to  his  title,  and  did  not  Klate  to  tkle 
of  defendant  at  law,  but  not  expressly  denying  that 
they  related  to  the  variance  in  the  custom  or  to  the 
equities  on  which  the  bill  was  founded,  33 

Plaintiff  at  law  entitled  to  file  bill  of;  but  prayer 

for  injunction  to  restrain  defendant  meanwhile  firam 
all  proceedings  at  law,  a  prayer  for  relief,  and  &tal 
to  bill  as  a  bill  of  discovery,  201 

Setnble,  plea  of  unpaid  purchase-money  to  bill 

for  discovery  of  title  deeds  in  aid  of  action  at  law, 
bad.  Averment  that  money  was  never  paid,  not 
followed  by  averment  that  money  was  due  at  time 
of  filing  plea,  insufficient.  An  application  to  atav 
proceedings,  to  enforce  discovery,  pending  appeal, 
not  of  course,  but  made  at  discretion  of  Court,  luiv- 
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ing  regard  to  merits  of  case,  and  inconveniences 
likely  to  acerae  to  either  party.  Under  what  cir- 
cumstances, stay  of  proceedmgSi  pending  appeal,  will 
be  refused,  406 

Discovery.    See  Production  of  Documents. 

DimtMMal  of  BUI.    See  Bill.    Orders. 

Divef  Costi.    See  Pauper. 

Dcwer — "Where  on  devise  for  sale  of  land,  widow  is 
entitled  to  benefits  under  will,  and  to  dower  by 
metes  and  bounds,  210 

EleeHon — Where  widow  not  put  to  her  election,  but 
entitled  to  dower  as  well  as  to  benefits  given  to  her 
by  husband's  will,  in  ^se  of  devise  for  ude  of  lands, 
out  of  which  widow  is  dowable,  210 

Elegit.    See  Judgment  Creditor. 

Equity— -Where  bill  sustainable  against  members  of 
committee  of  club,  129 

Escheat,    See  Manor. 

Evidence — What  sufficient  evidence  of  death  of  party 
on  board  ship  to  order  transfer  to  father  and  admi- 
nistrator, 101 

of  death  and  identity  on  petition  by  administn- 

tor,  128 

Certificate  of  baptism  fi-om    Roman   Catholic 

chapel,  signed  by  priest,  not  good  evidence,  398 

• Admissibility  or,  to  explain  advance  of  money  by 

testator  to  husband  of  legatee,  on  the  question  whe- 
ther it  was  an  ademption  of  legacy,  402 

See  Legacy.    Limiutions,  Statute  o£ 

ExamincUioH,    See  Witness. 

Exceptions — Where  exception  to  bill  for  impertinence, 
irregular,  after  replication  and  subpoena  to  rejoin,  317 

Executor — Where  executors  not  liable  to  make  good 
loss  sustained  by  the  auctioneer  becoming  insolvent, 
and  not  paying  over  deposit  money,  although  they 
do  not  issue  le^al  process  against  him,  until  two 
months  after  time  appointed  for  completing  the 
purchase,  13 

C.  a  right  to  retain,  out  of  A's  assets,  debt  doe 

to  him  as  executor  of  B.  where  A.  died  in  March 
1839,  intesUte,  and  indebted  to  B;  C.  took  out 
administration  to  A.  B.  died  in  September  1840, 
having  made  C.  one  of  bis  executors ;  and  C.  proved 
the  will,  416 

JBLconera/ton— Presumption  of,  309 

Faise  Swearing-^yrhAi  is,  under  Marriage  Act,  899 

Fees — As  to  office  copies  of  documents,  308 

for  office  copies,  Sic,  374,  5 

Fixtures— Vf  here  in  order  and  disposition  of  bank- 
rupt, 354 

Foreign  Prince — Where  liable  to  jurisdiction  of  courts 
of  this  country,  107 

jPore^gTier— Answer,  jurat,  and  signature  in  case  of 
foreign  defendant,  124 

Grammar  School,    See  Charity. 

Guardian,    See  Will. 

Guardian  and  fTard— Circumstances  under  which 
joint  promissory  note  by  guardian  and  ward,  after 
ahe  has  attained  majority,  to  secure  balance  of 
guardian's  banker's  account,  is  void  as  agidnst 
the  ward,  380 

See  Infant. 

Heir-at'Law.  See  Debtor  and  Creditor.  Devisavit 
vel  non. 

Heir-Loom — Tenant  for  life,  under  will,  of  articles 
directed  by  will  to  be  considered  as  heir-looms,  en- 
titled to  custody  of  these  articles  on  giving  under- 
taking to  deal  with  them  properly,  but  without 
giving  security,  except  there  be  a  case  of  impeach- 
ment, 390 


Impertinence,    See  Outlaw. 

7ii/an/— Where  practice  requirea  aoKcltor  to  be  ap- 
pointed as  guardian  to  put  in  answer  of  infant  de- 
fendant. Court  will  appoint  solicitor  of  its  own 
nomination,  79 

See  Devise.    Trust 

7»fflmc/ton— Regularity  of  order  nisi,  and  order  abso- 
lute for  dissolving  common  injunction,  made  in  the 
long  vacation,  not  upon  a  seal  day,  and  one  clear 
day^s  notice  only  given  before  day  on  which  second 
order  is  obtained,  25 

Right  to  be  protected  in  use  or  enjoyment  of 

property  in  specie,  not  confined  to  articles  possessing 
some  peculiar  or  intrinsic  value,  293 

—  not  granted  ex  parte  to  restrain  transfer,  where 
transfer  is  to  be  made  of  stock  to  wrong  persons 
through  mistake,  unless  plaintiff  swears  that  he 
believes  defendant  will  avail  himself  of  the  error, 
and  will  reflise  to  make  a  re-transfer,  303 

— ^->  Answer  to  bill  excepted  to  for  insufficiency,  and 
exception  allowed ;  following  dajr  Master's  report  of 
insufficiency  filed ;  same  day  plaintiff  obtains  order 
to  amend  bill  without  costs,  within  three  i^eeks,  he 
amending  defendant's  office  copy  of  bill,  and  that 
defendant  should  answer  exceptions  and  amendments 

•  at  same  time :  after  service  of  that  order  on  defen- 
dant, and  on  same  day  order  obtained  for  a  common 
injunction  to  stay  proceedings  at  law :  on  motion 
to  stay  trial,  proceedings  regular,  and  order  made 
accordingly,  334 

—- ~  Plaintiff  also  entitled  to  order  to  extend  common 
injunction,  where  injunction  having  been  granted  to 
stay  trial,  defendant  put  In  his  answer;  plaintiff  ex- 
cepted to  answer,  exceptions  were  allowed,  and 
plaintiff  obtained  order  for  leave  to  amend  within 
three  weeks,  and  for  defendant  to  answer  amend- 
ments and  exceptions  together,  385 

—  Replication  in  suit  for,  filed  25th  of  March  1843 ; 

;laintiff  obtains  an  order  for  commission  November 
843 ;  motion  by  defendants,  in  May  1844,  to  dis- 
miss under  the  17th  Order  of  1831,  granted,  390 

See  Affidavit  Costs.    Discovery.    Principal  and 

Agent 

Insolvent  i)efr/or— Provisional  assignee,  made  defen- 
dant to  foreclosure  suit,  not  entitled  to  his  costs  from 
plaintiff,  even  though  he  disclaims  by  his  answer, 
and  has  no  assets  of  insolvent's  estate  iu  his  hands,  9 

Inepection  of  Documents,    See  Account 

Insurance — Right  of  party  voluntarily  paying  pre- 
miums on  policy  of  assurance,  which  party  entitled 
to  declines  to  keep  up,  merely  to  repayment,  with  or 
without  iutereat,  of  sums  paid,  173 

Issue — Motion  for  special  Jury  in,  to  be  made  to 
Court  directing  issue,  213 

See  Masters  Report 

Judgment  Creditor— Right  of  equitable  mortgagees  to 
payment  of  debt,  in  preference  and  prionty  to  the 
'  subsequent  elegit  creditors,  notwithstanding  1  &  2 
Vict.  c.  1 10.  ss.  1 1 ,  13.  Right  of  judgment  creditor, 
in  possession  under  ekgitf  not  analogous  to  that  of 
purchaser  for  value  witnout  notice,  so  as  to  give  him 
a  preference  over  prior  equitable  claimant,  288 
Jurat— Form  of,  in  case  of  foreign  defendant,  125 
Jurisdiction — As  to  exemption  of  a  defendant  from 
jurisdiction  of  Courts  in  this  country  for  acts  done 
by  him  as  King  of  Hanover,  or  in  his  character  of 
sovereign  prince :  liability  to  be  sued  in  the  courts 
of  this  country  in  respect  of  any  acts  and  transactions 
done  by  him,  or  in  which  he  might  have  been  en- 
gaged as  a  subject  of  Queen  Victoria ;  and  as  to  any 
act  done  by  htm  out  of  this  realm,  or  any  act  as  to 
which  it  might  be  doubtful  whether  it  ou^ht  to  be 
attributed  to  the  character  of  sovereign  pnnce  or  to 
the  character  of  subject,  being  presumed  to  be  attri- 
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butable  rather  to  the  charaeter  of  Mvepeign  prinee 
than  to  the  charaeter  of  rabjeet  In  a  suit  in  tfaia 
court  aninat  aorereig^  prinee,  alao  a  aubject,  the 
bill  ought,  upon  the  hee  of  it,  to  shew  that  the  sob- 
Ject-matter  of  it  conatitutea  a  case  in  which  a  aove- 
reign  prince  is  liable  to  be  aued  as  a  auljecL 
Although,  with  regard  to  English  inatrumentay 
intend^  to  operate  according  to  English  law. 
Court  may  be  able,  even  on  demurrer,  in  a  simple 
case,  to  adjudicate  thereon,  upon  a  mera  alle- 
gation that  the  inatniment  ia  null  and  void ;  vet, 
widi  regard  to  a  foreign  inatniment,  intended  to 
operate  according  to  a  law  not  known  in  England, 
an  allegation  that  the  inatniment  is  void  is  too  vague. 
Queation,  whether  inatrmnent  complained  of  waa, 
under  the  cireumataaeea  atated  in  the  bill,  connected 
with  poUtieal  and  stete  transactions,  and  a  stete  docu- 
ment Appearance  of  defendant  to  bill  no  waiver  of 
any  defonce  he  may  have;  and  raibsal  of  Lord 
ChaneeUor  to  relieve  defendant  from  proceaa  of 
Court  aerved  on  him  whilst  in  this  country,  not 
eflbct  of  deciding  that  defendant  is  liable  to  Jurisdic- 
tion of  the  Court,  107 
JmrUdieHon  —  Service  of  subposna,  and  of  notice  of 
motion  on  defendant  out  of,  Sltf 

of  Viea  Chancellor  of  Bn^and,  when 


Iniring  been  transferred  from  the  Exchequer  under 

the  5  Vict.  c.  5,  and  V.C.  had  first  made  an  order 

in  the  cause,  473 

See  Jury. 

/lay  Motion  for  speoial  jury  to  try  issue  directed  by 
,  this  Court,  properly  made  to  this  Court,  and  not  to 

that  in  whidi  issue  directed,  216 

iicofs— Construction  of  mining  lease,  as  to  sum  of 
money  made  payable  by  inatalmento,  being  con- 
aidered  as  purchase-money,  and  not  aa  rent,  and  in 
the  nature  of  a  personal  debt  from  lessees,  171 

•— ^  Agreement  for,  not  appearing  to  have  been 
stamped,  when  not  enferceo,  S21 

See  Baron  and  FeoM.    Vendor  and  Purcfaaaer. 

^mcy*«*Ezecutora  of  oaugfater,  and  not  residuary 
legateea  of  testator,  entitled  to  fbnd  bequeathed  to 
duigUer,  to  be  employed  for  her  uae,  aa  foUowa  :— 
the  principal  to  be  invested,  and  the  interest  paid  to 
his  daughter  during  her  life,  and  after  her  aeoease 
.the  principal  to  become  the  property  of  her  chil- 
dren; and  daughter  dies  without  issue,  7 

— —  **  Becoming  payable,"  mean  attaining  twenty* 
4me ;  and  grandaon  of  teatator  who  attains  twenty- 
one,  but  dies  before  bis  fetber,  takea  vested  intereat  In 
fund,  where  testator  bequeaths  sum  of  money,  in 
trust,  for  son  for  life,  and,  after  hia  death,  to  be  di- 
vided between  children  of  his  son,  when  they  attain 
twenty-one ;  and  in  case  any  of  the  children  die 
before  their  ahares  become  payable,  leaving  issue, 
their  shares  ^  to  their  iasue:  but  in  case  they 
die  before  their  stiares  become  payable,  leaving  no 
issue,  then  their  shares  to  be  divided  amongst  the 
survivors,  16 

-«*-—  F.  B.  and  his  children  take  as  joint  tenants ;  and 
.promisaory  notes,  long  annuities,  and  Columbian 
bonds,  are  not  included  under  the  words  "  cash  or 
moniea  ao  called,"  where  teatamentary  paper  con- 
taina  worda — *'  Observing  that  F.  B.  and  his  family 
are  my  residuary  legatees  for  all  but  caah  or  moniea 
so  called,"  26 

~*^-  Surviving  brother  and  sister  entitled  each  to  one- 
sixth  of  fund  bequeathed,  and  legacies  of  deceased 
brothers  and  sister  lapsed  and  undispoaed  of,  where 
gift  by  W.  to  hia  wife  of  all  his  gooda,  chattela,  &c, 
and  at  her  departure,  for  her  brothers  and  sister, 
and  his  brother  and  sister,  to  have  equal  ahares 
thereof;  and  at  time  of  making  will,  W.  has  three 
brothers  and  one  sister,  and,  at  same  time,  hia  wife 


has  one  brother  and  one  sister  only ;  but  at  death 
of  teatator  and  hia  wife,  one  brother  and  one  aister 
only  are  living,  90 

Leg<»cy — Gift  of  Austrian  bonds  in  latter  codicil  spe- 
cific, and  a  substitution  for  Austrian  metalliques,  but 
legacy  of  20,000^.  not  a  substitution  for  legacy  of 
5,000^,  where  A.  by  a  codicil  to  his  will,  bequeathed, 
— '<  in  addition  to  all  other  bequests  to  M.,  besides 
Austrian  metalliqnes  for  104,000  florins,  I  give 
5,000f.,"  and  by  a  codicil  of  subaeqaent  date,  be- 
queathed— **  And  whereas  I  have,  by  indorsements 
on  two  little  parcels  containing  104  Austrian  bonds, 
1,000  florins  each,  given  them  to  M. ;  I  confirm  the 
said  disposition,  and  add  toUt  20,000t  Bnglbh  cur- 
rencv;''  and  Austrian  metalliques  and  Austrian 
bonda  were  the  aame  aubject-matter,  being  govern- 
ment oblations : — Polish  and  Austrian  negotiable 
aecurities,  passing  by  delivety,  of  which  A.  at  the 
time  of  his  death  is  possessed  at  Milan,  do  not  pass 
to  Z.  by  codicil,  giving  to  Z.  <<  all  the  goods  and 
chattels,  plate,  linen,  money  at  the  banker's,  horaes, 
carriages,  &c.,  testator  might  die  posseased  of  at 
Milan  or  in  Lombardy,  on  condition  that  she  paid 
8,0002.  to  C.  D.,"  41 

— —  Leeatees  living  at  the  end  of  first  five  yean  do 
not  tale  vested  interests  in  the  legacies  to  be  paid 
at  ten,  fifteen,  and  twenty  yean;  but  payment  at 
each  of  those  dates  to  be  made  to  such  only  of 
legatees  as  shall  be  respectivaly  living  at  each  time 
ofpayment,  where  testator  directs  that  rente  of  his 
estate,  after  payment  of  certain  annuitiea,  ahall  be 
aesumulated  for  five  yean,  at  the  end  of  whidi  time 
he  gives  certain  legacies  out  of  the  accumulations  to 
several  parties,  by  name,  or  aa  many  as  are  then 
living ;  and  the  aame  sum  to  be  given  at  the  expi- 
ration of  ten  yean  fh>m  his  death ;  and  ditto  at 
fifteen  and  twenty  yean,  97 

— ^-  By  term,  <*  next  l^gal  representatives,"  next-of- 
kin,  according  to  the  Statutes  of  Distribution  In- 
tended; fund  to  be  divided  between  them  per 
eHrpes,  and  not  per  capita ;  and  pereons  to  take  to 
be  ascertained  at  time  of  distribution  of  fund,  and 
not  at  time  of  death  of  the  teatator,  where  testator 
bequeathed  interest  of  residue  of  his  estate  to  A.  for 
life,  and  directed  that  after  the  death  of  A.  realdue 
should  be  paid  unto  and  to  the  use  of  N.  V.  and 
M.  B.,  and  be  eoually^  divided  between  them,  share 
and  share  alike,  if  livuw ;  but  if  dead,  to  go  and  be 
equally  divided  to  and  amongst  respective  next 
legal  representatives  of  said  N.  v.  and  M.rB.,  share 
and  share  alike ;  and  N.  V.  and  M.  B.  died  in  the 
lifetime  of  A.,  147 

Presumption  of  payment  of,  153 

What  a  good  charitable  bequest,  169 

l,000i!.  covenanted  to  be  settled,  by  appointment 

by  Mrs.  C.  of  estates,  belonging  to  net,  tor  benefit 
of  Mrs.  H.,  on  condition  that  she  relinquished  to 
her  brother  B.  C.  *'  her  right  to  l,000f.  charged  on 
estatea  limited  in  marriage  articlea,"  where,  by 
articles  on  marriage  of  Mr.  and  Mra.  C,  Mr.  C. 
covenanted  to  setUe  estates  belonging  to  him  on 
himself  for  life,  and,  subject  to  a  jointure  for  Mrs.  C. 
on  eldest  son  of  marriage  in  tail,  and  that  1,000/., 
part  of  fortune  of  Mrs.  C,  should,  after  his  death, 
^  to  younger  children  of  marriage ;  and  there  was 
issue  of  the  marriage,  Mr.  B.  C.  and  Mrs.  U.  only, 
193 

• Legatee  of  income  of  residuary  estate  for  life, 

not  able  to  give  security  for  refunding  payment,  not 
entitled  to  nave  income  of  residue  paid  to  her  for 
life,  where  fund  in  court  not  adequate  to  meet  fia- 
bilities  to  which  testator's  estate  might  be  aubject, 
and  fund  to  accumulate  in  court  until  the  expiration 
of  lease  of  collieries,  held  by  testator  and  othen, 
containing  onerous  covenants,  the  Master  finding 
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that  all  debts  were  paid,  but  that  lease  would  not 
expire  till  1855,  and  that,  until  that  time,  liabilities 
(if  any)  of  testator^s  estate,  in  respect  of  lease,  could 
not  be  ascertained  or  got  rid  of,  208 
Legacy— Fnnd  for  A.  for  life,  and  after  her  decease  for 
her  children  ;  **  If  she  shall  die  without  issue,  I  give 
afid  devise  the  same  unto  and  equally  among  my 
surviving  children,  and  their  legal  personal  repre- 
sentatives, share  and  share  alike."  Testator  has  four 
children  at  date  of  will  and  his  death,  of  whom  A.  dies 
without  leaving  any  children,  having  survived  three 
other  children  of  testator.  Word  "surviving"  to 
be  taken  as  meaning  **  survi^ng,"  and  not  '*  other ;" 
secondly,  period  of  survivorship  to  be  referred  to 
death  of  A.  or  period  of  distribution,  and  not  to 
death  of  the  testator ;  thirdly,  words  **  le^I  per- 
sonal representative,"  words  of  representation,  and 
not  of  purchase ;  and  therefore  fund,  on  death  of 

A,  falls  into  residue,  240 

still  due  to  wife  after  husband's  death,  as  no 

money  passed,  and  no  formal  release  given  to 
trustees,  where  a  legacy  of  lOOA  to  married 
daughter;  her  husband  owed  the  testator  100/.; 
and  husband  and  wife  agreed  to  set  off  debt  against 
legacy,  and  signed  legacy  receipt  for  the  amount, 
243 

• Testator  directs  executors,  after  death  of  his 

wife,  to  sell  real  and  personal  estate,  and  to  divide 
produce  thereof  equally  amongst  all  and  every  the 
children  of  his  brothers  and  sisters,  and  his  wife's 
brothers  and  sisters,  share  and  share  alike ;  and  in 
case  of  death  of  any  of  above-mentioned  children,  in 
lifetime  of  wife,  leaving  issue,  then  executors  to  pay 
unto  the  issue  of  such  child  or  children,  his,  her  or 
their  parent's  share  equally,  share  and  share  alike. 
Children  or  issue  of  such  of  deceased  children  of  tes- 
tator's brothers  and  sisters,  and  his  wife's  brothers 
and  sisters,  as  die  during  lifetime  of  his  widow,  the 
tenant  for  life,  take  no  interest  in  bequest,  319 

A,  B,  and  C.  not  entitled  beneficially  to  per- 
sonalty not  required  for  debts  of  testator,  who  gave 
all  his  goods,  chattels,  and  personal  estates  to  A, 

B,  and  C,  upon  trust  to  convert  same  into  money, 
and  apply  net  proceeds  thereof  towards  payment  of 
debts  and  funeral  and  testamentary  expenses,  then 
his  real  estate  to  A,  B,  and  C,  on  trust  to  pay  debts, 
and  subject  thereto,  on  trusts  for  the  benefit  of  B. 
and  C.  and  other  persons,  and  appointed  A,  B,  and 

C,  his  executors ;  the  will  containing  no  other  dis- 
position of  his  personal  estate,  342 

G.  entitled,  out  of  stock,  to  value,  at  widow's 

death,  of  grant  of  new  reversionary  lease,  for  term, 
at  rent,  and  subject  to  covenants  contained  in  old 
lease,  or  as  near  thereto  as  law  allows^  value  to  be 
asceruined  by  Master,  where  A,  enthled  to  Crown 
lease  of  houses,  which  would  expire  in  1845,  and  to 
a  sum  of  stock,  by  will  dated  1825,  bequeaths  in- 
terest of  stock  to  wife  for  her  life,  and  directs,  that 
after  her  decease,  stock  (subject  to  and  after  deduct- 
ing premium  or  sum  of  money  necessary  for  renewal 
of  Crown  lease,  in  case  he  shall  not  have  renewed 
such  lease  in  his  lifetime,)  shall  go  to  his  children, 
then  bequeaths  to  his  son  0.  the  houses  comprised 
in  lease,  or  of  which  he  shall  at  his  decease  have 
obtained  renewed  lease,  to  hold  for  existing  term 
therein,  and  all  benefit  of  renewal  aforesaid,  for  his 
own  benefit,  dies  without  having  renewed  the 
lease.  344 

^—  to  nephews  and  nieces,  where  held  to  extend  to 
children  of  nephews  and  nieces,  376 

■ — -  Representatives  of  C.  entitled  to  one-eighth  of 
property  where  testator  gave  interest  of  money  in 
funds  to  wife  during  her  life,  after  which  his 
daughter  M,  if  unmarried,  was  to  receive  same 
until  her  death  or  marriage,  when  principal  was  to 
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be  divided  between  his  eight  oons  and  daughters, 
indading  his  daughter  M,  or  amongst  such  of  them 
aa  should  be  living  at  the  death  of  M  ;  testator  also 
giving  the  children  power  to  take  possession  of  their 
respective  shares,  upon  giving  security  for  payment 
of  mterest  to  widow  for  life;  M.  married  during 
testator's  life,  and  died  after  widow,  and  one  son, 
Charles,  died  after  testator,  but  before  widow,  377 

X«factf— Stock  vested  absolutely  in  B.  on  bequest  of 
stock  for  A,  for  life,  and  after  decease  of  A.  the 
stock  to  be  transferred  to  B,  incaaeshe  hea  attained 
twenty>one,  but  if  B.  has  not  attained  twenty-one, 
interest  or  dividends  to  be  applied  for  maintenance 
of  B.  until  she  attain  twenty>one,  and  upon  her  at- 
^  taining  twenty -one,  stock  then  to  be  transferred  to 
'  B.  B.  dies  m  the  lifetime  of  A.  under  twenty- 
one,  386 

Where  advance  an  ademption  of,  pro  tanlo,  402 

-— —  Kesidue  to  be  divided  mto  aa  many  shares  as 
debts,  each  share  being  in  proportion  to  amount  of 
debt ;  trust  to  be  oonstrued  as  proceeding  upon  a 
mixed  principle  of  bounty  and  obligation,  and 
therefore,  shares,  attributable  to  debte  of  creditors 
who  died  before  the  testator,  do  not  lapse ;  nor  does 
amount  of  residue,  whether  more  or  less  than 
debts,  affect  the  construction;  share  of  residue  attri- 
batable  to  debt,  in  respect  of  which  no  claim 
made,  will  go  to  residuary  le^tees  ;  in  the  case  of  a 
joint  debt,  it  will  be  sufficient  to  have  surviving 
partners  before  the  Court ;  and  it  is  not  necessary  to 
inquire  into  claims  existing  between  survi^ng  and 
representatives  of  deceased  partnera;  and  claim 
made  by  representatives  of  deceased  partner  bene- 
ficially interested  in  the  debt,  thoogb  not  the  last 
surviving  partner,  a  suffioient  claim,  where  testator 
gives  the  residue  of  estate  to  trustees,  upon  trust,  to 
convert,  &c.,  and  divide  the  proceeds  amongst  the 
several  persona  creditors  at  the  time  he  executed  a 
conveyance  for  their  benefit,  their  executors,  and 
administrators,  such  payment  and  provision  to  be 
made  to  such  persons  respectively,  their  respective 
executors  and  administrators,  rateably,  and  in  pro- 
portion to  the  amount  of  their  original  debts ;  pro- 
vided that  if  any  person  or  persons  claiminff  under 
such  trust  shall  not  give  notice  of  such  oaim  to 
trustees  within  two  years  after  testator's  death, 
shares  of  such  person  or  persons  shall  go  to  testator's 
residuary  legatees,  445 

Statements  by  legatee  in  examination  under  his 

bankruptcy;  or  in  the  balance  sheet,  evidence  to 
^shew  *'  character"  of  advance  made  to  ihe  legatee 
*by    testator;    namely,   whether  made  as  gifts  or 
loans,  461 

See  Annuity. 

Lien.  See  Debtor  and  Creditor.  Solicitor.  Specific 
Performance. 

Limiiatians.    See  Charge. 

Limiiaiionif  Statute  of'^k**  claim  barred  by,  and 
account  consisting  only  of  three  items,  not  the 
subject  of  suit  in  equity;  and  bill  dismissed,  with 
costs,  where  A.  opened  account  with  bankers,  who 
agreed  to  allow  him  3/.  per  cent,  on  the  balances 
in  their  hands  from  time  to  time.  A.  paid  in  one 
sum  and  drew  two  cheque*,  leaving  a  oalance  on 
which  interest  was  regukirly  allowed  for  some  time, 
but  bankers  then  ceased  to  make  any  entry  respect- 
ing it,  and  more  than  six  years  after  last  entry,  A. 
filed  bill  for  account,  and  for  pnyment  of  balance 
and  interest,  183 

Where  trustee  in  receipt  of  rents  and  profits  in 

that  character,  not  allowed  to  take  advantage  of,  184 

Executor  entitled  to  set  off  against  legacy  a  debt 

due  from  legatee  to  testator,  though  such  debt  barred 
by  statute  before  testator's  death.  iSif*^^  quare.^  if 
testator  had  made  himself  personally  responsible  for 
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the  legacy.  Stateinenta  made  by  legatee  in  balance 
•beet,  or  in  examination  under  his  banlcruptcy,  will 
not  constitute  an  acknowledgment  of  debt  within 
statute,  461 

Lunacy,    See  Lunstic. 

Lunatic — Jurisdiction  of  Court  to  issue  commission  of 
lunacy  against  alien  residing  in  this  country.  Car- 
riage of  commission  of  lunacy  issued  against  daugh- 
ter of  Russian  nobleman  by  English  lady,  who  had 
always  resided  in  England,  given  to  maternal  aunt 
of  lunatic  in  preference  to  her  half-brother,  an  alien, 
although,  if  lunacy  was  not  shewn  to  have  begun 
before  a  particular  time,  aunt  would  be  benefited  by 
will  made  by  lunatic;  but  leave  given  for  brother  to 
attend  execution  of  commission,  and  to  produce  and 
cross-examine  witnesses,  69 

Rule  as  to  answering  with  committee  or  by 

guardian,  122 

-— —  Diamissal  of  bill  by,  for  setting  aside^  &c.  deeds 
executed  while  he  was  in  confinement  in  a  lunatic 
asylum,  where  he  read  them  over  before  he  exe- 
cuted them,  and  suggested  several  alterations,  and 
acqaiesced  in  them  fur  several  months  after  his  dis- 
charge from  the  asylum,  249 

a  trustee  within  1  Will.  4.  c.  60,  and  conveyance 

ordered  to  be  made  by  plaintiff's  solicitor  in  name 
of  lunatic,  without  a  reference,  where  afler  making 
an  equitable  mortgage  of  freeholds,  he  became  lu- 
natic, and  mortgaged  estate  was  sold  under  decree 
in  foreclosure  suit,  262 

Allowance  of,  not  increased  on  ground  of  there 

being  illegitimate  children  of  a  deceased  brother  of 
lunatic,  to  whose  support  lunatic  would  probably 
have  contributed,  if  not  in  a  state  of  incapacity,  262 

■  Semble,  petition  for  superseding  commission  of 

lunacy  will  not  lie,  unless  lunatic  personally  in 
oourt,  or  in  a  situation  where  persons  appointed  by 
Great  Seal  can  have  an  opportunity  of  examining 
him.  Whether  such  a  personal  examination  neces- 
sary in  case  lunatic  escapes  to  foreign  country,  and 
is  declared  saue  by  a  Court  there  of  competent  au- 
thority, 335 

—— ^  Order  as  to  passing  accounts  of  committees  and 
receivers  of  lunatics'  estates,  and  payment  of  ba- 

.  lancea  due  thereon,  374 

Counsel  who  appear  for  first  petition  entitled  to 

begin,  where  two  petitions  presented,  one  praying 
for  confirmation  of  commissioner's  report,  appoint- 
iiDg  a  committee,  and  the  other  oppNOsing  rej[>ort, 
and  praying  for  appointment  of  another  committee, 
386 

Where  will  of  lunatic  admitted  to  probate.  Court, 

upon  petition  of  executrix,  ordered  fund  in  court, 
belonging  to  lunatic's  estate,  to  be  transferred  to 
trustees  to  be  approved  by  the  commissioner,  and 
to  be  held  by  them  upon  trusu  of  the  will,  although 
such  will  was  made  after  the  time  from  which  testa- 
tor bad  been  found  by  inquisition  to  have  been  of 
unsound  mind,  439 

Manor — Right  of  lord  of,  to  equity  of  redemption  of 
laAds,  held  of  manor  mortgaged  for  term  or  years, 
by  tenants  in  fee  simple  dying  without  heirs,  337 

Manriage  ^e/— Liberty  to  the  relator  to  exhibit  inter- 
rogatories for  the  purpose  of  adducing  additional 
evidence,  where  intormation  filed  under  Marriage 
Act  (4  Geo.  4.  c.  76.),  and  some  evidence  adduced 
in  support  of  it,  which,  at  the  hearing,  was  deemed 
insufficieot  by  the  Court.  Such  information  will 
lie^  and  decree  may  be  made  on  it,  although  party 
*'  not  offending"  has  not  any  property  in  possession, 
remainder,  reversion,  or  contingency.  Such  infor- 
mation will  lie  at  relation  of  guardians  of  husband, 
who  has  no  property  in  possession,  remainder,  re- 
version, or  expectancy,  against  a  wife  being  the 


offiending  party.  One  of  the  parties  to  manltge 
who  swears  that  the  other  party  is  of  age,  knowing 
the  contrary,  is  a  party"  falsely  swearing"  within  the 
meaning  of  the  act,  3v9 

Matter* i  Report — not  final,  but  Court,  at  hearing,  win 
look  into  proceedinp;s,  and,  if  case  clear,  decide  in 
claimant's  favour,  if  not  direct  an  issue,  where 
between  date  of  order  for  payment  and  seouestration 
estate  Is  sold  to  claimant,  who  is  ousted  by  seqoes- 
trator,and  Master  reports  that  cbimant  is  absolutely 
entitled  to  estate,  but  leaves  quesdon  as  to  fraud 
open,  300 

Mine,    See  Account.     Lease. 

Mortgage-— Coats  of  provisional  assignee  of  insolvent 
debtor  and  official  assignee  of  bankrupt  in  foreclo- 
sure suit,  9,  10 

Where  sureties  for  repayment  of  sum  lent  on 

mortgage,  bound  to  pay  further  loan  by  mortgagee, 
before  they  can  stand  in  the  place  of  the  mortgagee, 
105 

— -  Mortgagee  who  files  bill  against  mortgagor  and 
other  parties  to  have  the  benefit  of  a  former  suit, 
and  makes  persons  parties  to  suit  who  are  unneces- 
sary, if  bill  dismissed  against  them  with  costs,  not 
entitled  to  cliarge  those  costs  as  between  himself 
and  mortgagor,  217 

Right  of  one  mortgagor,  on  petition  for  recon- 
veyance of  his  estate,  and  delivery  of  the  deeds 
relating  to  it,  including  deed  A,  on  payment  of  his 
mortgage  money,  to  have  deed'delivered  to  him,  on 
condition  of  giving  a  covenant  lo  the  trustees  to 
produce  it,  and  cos(s  of  this  deed  of  covenant  to  be 
borne  by  mortgagees,  where  three  different  mort- 
gagees over  three  difi^rent  estates  were  settled  upon 
certain  trusts ;  and  on  occasion  of  appointment  of 
new  trustees,  three  estates  were  conveyed  by  one 
deed  (deed  A)  to  new  trustees,  239 

Costs  of  order  for  delivery  of  deeds  out  of  Mas- 
ter's ofilce  to  be  borne  by  mortgagor,  where  in 
administration  suit  tide  deeds  relating  to  estate 
mortgaged  to  testatrix  and  mortgage  deed  deposited 
in  Master's  office,  and  petition  presented  in  suit  by 
mongaffor  for  reconveyance  of  estate  and  delivery 
of  deeds  on  payment  of  mortgage  debt,  240 

Gift  by  testator  to  trustees  of  leasehold  property 

upon  trust  for  son  for  life,  and  then  for  son's  chil- 
dren; property  charged  with  annuity  of  4k5L  for 
daughter.  Daughter  and  husband  assign  this  an- 
nuity to  T.  M.  to  secure  250/.,  and  afterwards  assign 
same  annuity  to  plaintiff  to  secure  500/.  Notice  of 
first  charge  not  given  to  trustees  till  long  after  nodce 
of  second  charge.  Legal  interest  in  leaseholds  panes 
to  trustees  for  benefit  of  tesUtor's  son  and  son's 
children,  charged  with  annuity;  and  this  being  a 
chattel  interest  in  equity,  and  not  subject  to  rules 
respecting  assignment  of  a  chose  in  action,  T.  M.  is 
entitled  in  respect  of  first  mortgage  security  to  prio- 
rity over  second  security  of  plaintiff,  284 

-^—  Right  of  equitable  mortgagees  to  payment  of 
debt  in  preference  to  subsequent  elegit  creditors, 
notwithstanding  1  &  2  Vict.  c.  110.  ss.  11.  &  13,  288 

Defendant,  mortgagee,  in  absence  of  any  direct 

authority  in  the  books,  appointed  consignee,  mana- 
ger, and  receiver  of  mortgaged  estates  in  the  West 
indies,  304 

Right  of  lord  of  manor  to  redeem  landa  Mort- 
gaged fur  term  of  years  by  tenant  in  fee  ample,  337 

Ri^ht  of  N.  to  be  paid,  by  mortgagees,  costs 

attending  getting  of  title  deeds  out  of  Master's  office, 
where  suit  instituted  to  administer  estate  of  testator, 
who  had  appointed  A,  B,  and  C.  bis  executors; 
decree  made  therein;  after  decree  A,  B,  &  C.  lent 
money,  forming  part  of  estate  of  their  testator,  to  N. 
on  mortgage,  N.  not  having  any  notice  at  the  time 
of  their  character  of  executors,  or  of  any  suit,  or  any 


Digitized  by 


Google 


CHANCERY. 


XI 


,/  deoee  ^fkc^ng  the  money;  and  after  mortgage, 
title  deeds  of  mortgaged  estates  were,  in  pursuance 
of  order  made  in  suit,  deposited  in  the  Master's 
office,  and  N.  paid  off  the  mortgage  debt,  417 

Har/flMrfii— Shares  in  the  "  Gas  Light  and  Coke  Com- 
pany," established  by  50  Geo.  S.  c.  163,  not  within 
9  Geo.  2.  c.  3d.  s.  3,  455 

Nephew  and  iViscs— Construction  of  words  in  will,  376 

Or</«r#-31stof3rd  of  April  1888,  32 

New  General  Orders  of  October  1842,  make  no 

alteration  in  practice  with  respect  to  service  of  notice 
of  motion  before  defendant's  appearance,  and  after 
service  of  subpcena;  and  special  leave  must  be  ob* 
tatned  to  serve  notice  of  motion  personally,  which 
leave  must  be  mentioned  in  the  notice  of  motion,  82 

Service  of  petition  on  two  parlies  only  out  of 

several  in  different  suiu,  50 

20th  Order  of  26th  of  October  1842,  50 

Authority  of  Master  to  make  order  committing 

conduct  of  suit  to  creditor  who  has  come  in  under 
decree,  where  party  who  iiad  conveyed  estates  to 
trustees  for  payment  of  debts,  filed  a  bill  against 
trustees  for  an  account,  obtained  a  decree,  suit  then 
became  abated  by  death  of  one  of  defendants,  and 
delays  had  taken  place  in  prosecution  of  suit.  Facts 
that  suit  was  abated  when  order  was  made,  and  that 
creditor  was  a  party  of  a  class  quite  distinct  from 
plaintiff,  no  objection  to  order,  65 

2nd  of  11th  of  April  1842,  79 

38th  of  1841,  88 

20th  of  1833,  where  applicable,  98 

-^—  As  to  reckoning  vacation  In  computing  second 
two  months,  after  which  defendant  may  move  to 
dismiss  under  16th  Order  of  1828,  notwithstanding 
26lh  Order  of  December  1833,  where  answer  of 
defendant  to  be  deemed  sufficient  two  days  before 
last  seal  after  Trinity  term,  98 

13th  of  April  1828,  99 

3Cth  of  August  1841,  123 

23rd  and  24th  of  26th  of  August  1841,  176 

5th  of  May  1839,  247 

38ih  Order  of  August  1841  applicable  where  the 

bill  is  generally  demurrable,  263 

13th  of  1831.  277,  8 

Where  defendant,  after  being  served  with  a  copy 

of  the  bill,  enters  appearance  under  27tb  Order  of 
1841,  requiring  to  be  served  with  notice  of  all  pro- 
ceedings under  bill,  it  is  not  sufficient  to  serve  notice 
that  cause  has  been  set  down,  when  it  is  in  the  paper 
for  hearing,  but  reasonable  notice  must  be  given, 
such  as  a  party  is  entitled  to,  upon  being  served  with 
subpoena  to  hear  judgment,  303 

5th  of  9th  May  1839,  304 

As  to  examination  of  persons  applying  to  be 

admitted  as  solicitors,  305 

-— —  Computation  of  time  under  14th  Order  of  De- 
cember 1833,  317 

1st  of  April  1842,  and  8th  of  August  1841,  329 

13th,  3rd  of  April  1828,  and  of  November  1831, 

370 

43rd,  of  1841,  371 

of  15th  of  April  1844,  as  to  passing  accounts  of 

committees  and  receivers  of  lunatics*  estates  and 
payment  of  balances  due  thereon;  as  to  fees  of 
examiners  for  office  copies  of  interrogatories,  depo-. 
sitions,  and  other  documents,  and  of  clerks  of 
records  and  writs,  and  their  clerks,  for  office  copies, 
374,5 

24th  New  Orders  of  August,  1841,  389 

17th  of  1831,  390 

16th  and  17th  of  1831,  409 

21st  of  August  1841,  459 

34th  of  1841,  «r3 


Ordere,    See  Pauper. 

Orders  of  Courte—maj  be  obtained  on  any  day  when 
the  Court  is  sitting,  whether  in  term  or  out  of  term, 
279 

OutUna — Overruling  of  exceptions  for  impertinence,  on 
ground  that  rights  of  the  Crown  were  not  aff^ed  by 
attempt  to  defraud  creditors  of  A,  and  that  their  In- 
terest did  not  relate  to  relief  songht  by  information, 
after  judgment  of  outlawry  in  civil  action  against  A, 
who,  after  issuing  a  writ  of  capias  tt/^o^riffii  against 
him,  made  voluntary  conveyance  to  trustees  against 
A.  and  his  trustees,  in  which  information  pVamtiflb 
in  action  were  relators,  seekins  to  have  this  deed  set 
aside,  and  alleging  that  deed  had  been  executed  for 
defeating  proceedmgs  under  outlawry,  defrauding 
claims  of  relators  and  other  creditors  of  A  :  the  in- 
formation also  containing  several  short  allegations 
setting  forth  Interest  of  the  relators,  288 

Parent  and  CMld—Vfhen  pecuniary  transaetions  take 
place  between  parent  and  child,  immediateljr  after 
the  child  attains  twenty-one,  presumption  arises  of 
undue  influence  having  been  exercised  towards  the 
child,  which  must  be  rebutted  by  parent  shewing 
that  free  and  unfettered  judgment  was  exercised  by 
child,  380 

See  Debt. 

Por/ies— Bill  bv  plaintiff,  a  shareholder  in  a  banking 
company,  which  had  ceased  its  banking  operations, 
against  the  public  officer  and  directors  of  company, 
praying  an  account  of  transactions  of  company, 
so  as  to  ascertain  plaintiff's  share  of  profits  and  m 
capital  of  company,  and  that  such  share  might  be 
set  off  against  what  was  due  from  him  to  the  bank, 
in  effect  prays  a  disaohition  of  partnership,  which 
can  be  hsd  only  in  the  presence  of  all,  and  not  some 


of  the  members  of  the  company,  18 
Plaintiff  in  administration  suit  i 


t  not  compellable  to 
make  representatives  or  assignees  of  deceased  or 
bankrupt  executor  of  testator,  whose  estate  is  sought 
to  be  administered,  parties  to  suit,  31 

Heir-at-law  of  vendor  necessary  patty   where 

vendor,  who  had  the  whole  of  the  benencial  interest, 
but  not  the  legal  estate,  in  some  freehold  property, 
contracted  to  sell  it,  but  died  before  the  sale  was  com- 

Eleted,  and  bill  for  specific  performance  is  filed  by 
is  personal  representative  against  the  purchaser,  56 

Creditors*  suit  instituted  by  A,  a  speaalty  creditor, 

and  B,  a  simple  contract  creditor  of  a  debtor  de- 
ceased ;  and  decree  made  in  it.  A.  dies,  and  B. 
declines  to  go  on  with  suit.    Supplemental  suit  in- 

«  stituted  by  representatives  of  A,  to  which  B.  is  made 
a  party,  and  usual  decree  in  supplemental  salt  made 
in  it.  B.  afterwards  dies.  Representatives  of  B. 
necessary  psrties  to  the  suits,  64 

^^  Assignor  not  a  necessary  party  to  bill  filed  by 
assignee  against  company,  to  recover  share  of  com- 
pensation money,  where  party  daimingto  be  en- 
titled to  interest  in  common  land  taken  by  company, 
assigns  his  share  of  the  compensation  money,  and 
an  award  is  afterwards  made  by  commissioner  ap- 
pointed by  an  indosure  act,  89 

What  parties  trustees  by  devise  for  sale  of  real 

estate,  wiTh  power  to  give  discharges,  represent 
under  80th  Order  of  August  1841.  Where  the  Goart 
will  reserve  question  of  propriety  of  making  persons 
benefldally  entitled  p:irties,  to  be  decided  at  the 
hearing  of  the  cause,  123 

Vaudity  of  demurrer  for  want  of,  on  bill  filed  on 

behalf  of  himself  and  members  of  club,  except  defen- 
dants, where  question  between  contributors  of  funds 
for  service  of  club  and  subscribers  to  ftirnitiire,  as  to 
priority  of  payment  over  general  body  of  members, 
might  arise,  129 

Disallowing  dcmarrer  for  want  of,  does  not  prc- 


Digitized  by 


Google 


XII 


INDEX. 


dnde  defendants  fh>m  tekkif  atme  ol^don  kft 
want  of  pftrties  by  thek  aniwer,  14ft 

PariiM— Neoefsity  of  miking  ftU  partners  paities  to  bill 
praying  dissolurion  of  partnership,  «.  ^.  to  bill  by 
•hateboldars  against  directors  of  conpany  psajiiv 
aooonnts,  and  that  yaitnerahip  anay  »e  diasolTeo, 
180 

— —  Wtera  nfadntiA  aUoived  to  stcika  ont  the  nane 
of o»^UiBtiiff,and nako him adeftndant ;  aad  upon 
what  terms,  321 

-*-*  WhoPS  biU  may  bo  sMtained  by  soaaa  share* 
'  hotders  of  aooropany  affiinst  directors^  46ft 

— ^«-  Sao  Legacy.    Spedlc  PeHbrmanoe. 

Partntn — ^Courtin  suits  relating  to  partnership  trans- 
aotieani  to  act  wkhia  limiu  of  its  jorisdietion,  and 
also  adapt  powers  necessary  finr  the  administraiion 
of  jusdee  to  existing  state  of  society.  Winding 
up  of  partnership  implies  a  complete  aettlemenc  of 
all  the  rights  ana  liabilities  ss  between  the  partners ; 
and  pSTtneiahip^  in  that  sense*  cannei  be  woand  «p 
in  absence  of  any  of  the  partners.  Right  in  contina- 
ing  partnership,  where  a  few  have  an  interest  in  a 
|wrtictt)«r  sabjiect  adverse  to  ail  the  rest,  and  claim 
the  benefit  of  that  interest  for  theaMelvea,  to  file  a 
bill  in  e^Hy  against  those  lew,  by  one  or  more  of 
the  parties  interested,  on  behalf  of  all  the  rest. 
Where,  in  tlie  case  of  iosolvent  partnership,  not  for- 
mally dissoWed,  bUl  may  be  filed  by  one  or  mora 
members  against  governing  body,  to  have  assets  eol- 
leeted,  and  applied,  as  far  as  they  will  extend,  to- 
wards the  dischargeof  the  partnership  debts,  without 
seelting  to  ascertain  the  Abilities  and  rights  of  the 
puiies  as  l>etwcen  theniselTes»  and  thereby  leaving 
litigation  entirely  open,  as  between  such  parties  after 
the  debts  have  been  paid,  148 

—-—  Not  a  role  of  universal  application,  that  bill  for 
account  of  partnership  transactions  is  open  to  genenl 
•demurree*  where  dissolution  is  not  prayed.  Bill  by 
A.  against  B.,  his  co-partner,  alleging  eaclusion 
from  partneishin  books,  and  repeated  violations  of 
partnership  artic&s,  with  fraudulent  intent  of  forcing 
A.  to  dissolution,  praying  for  account  and  a  receiver, 
but  not  praying  iiissolution,  not  generally  demur- 
table,  on  the  ground  that  it  did  not  pray  dissolution, 
as  Court,  according  to  allegations  in  bilJ,  would  give 
some  relief,  and  would  direct  some  accounts  as  in- 
cidental to  that  relief,  263 

As  to  all  parties  being  before  the  Court  on  bill 

for  dissoluiion,  and  advisability  of  introducing  daase 
in  partnership  deeds,  allowing  a  certain  number  to 
sue,  to  obviate  the  difficulty  in  bringing  all  parties 
before  the  Court  on  bill  by  shareholafers  against 
dieectovs  of  company  praying  aeoounts  and  disaolu- 
tion,  280 

— —  Where  executors  justified  in  continuing  capital 
of  deceased  uartner  in  oancem.  Where  lien  of  Mnk 
on  dtle  deeds  of  real  estate  belonging  to  partnership 
deposited  for  money  borrowed  discharged  by  pay- 
ments made  subsequently  to  death  of  one  partner, 
and  thst  partner's  representatives  entitled  to  lien  on 
estate  of  nrm  to  amount  of  Ua  capital,  354 

See  Club.    Legscy.    Partiea. 

Pemptr — PHmd/twie  party  entitled  to  benefit  of  order 
to  sue  in  farmd  pauperis  trom  date  of  obtaining  order, 
and  not  merely  from  the  date  of  service.  But  pauper 
gniky  of  such  delay  as  shews  makijUiet,  €».  gr,  nut 
serving  order  till  suit  is  about  to  be  decided  against 
him,  considered  guilty  of  fraud  on  Cowrt,  and  to  have 
abandoned  beneniof  order  so  as  to  chaige  him  with 
dives  oosU,  12 

— ~^  not  allowed  to  present  petition  wiihont  sanction 
of  his  solicitor,  75 

-"^-  Order  irregnlXr,  and  special  applicalion  to  Court 
necessary,  for  leave  to  sue  infcrmdptniptris,  where 
piaintiir,  assignee  of  interests  o£  parties  in  food  in 


oaort)  obttdas,  on  pedllon,  as  of  )Do«fae,aeoompinled 
by  the  usual  oath,  the  common  order  to  sue 4a,^NraMi 
pauperis.  If  circumstances  of  case  not  meotioBed 
to  oflleer  of  court  on  plauitiff  applying  for  order  as 
of  coarse,  order  will  not  afterwarda  he  aastsiaild 
upon  the  merits,  102 

Paxrpsr^Order  that  defendant,  in  contempt  for  non- 
payment of  coats,  might  appear  tmfenmd  pauperis,  for 
sole  and  limited  pnrpoae  of  dealing  hia  aaatempt, 
may  be  made  on  a  norice  of  motion  that  defendant 
might  defend  theaah  generally  imfirmd  psmpeHe: 
-^reqmalaiiee  that  defendant  is  saed  aa  aa  exe- 
cutor, docs  not  pradttda  him  fleam  obtaining  saeh 
order,  177 

-«—  See  Contempt 

Psi^ment  sf  Maasy  udo  CetuTh—Gssie  for,  on  UH  by 


them  on  proodisBory  nates,  which  he  refiises  loin- 
dorse  to  sssigaees,  213 

Pajfwunt  qf  Money  out  of  Couri^Where  ordered  apoo 
motion,  320. 

Perjmy,  Sea  Marriage  Act.  Production  of  Docu- 
ments. 

Petitiau.    See  Reeetver. 

PHeading'-'RtAe  as  to  defendant  answering  biU,  an- 
swering it  fully,  2G9 

Disallowance  of  plea  on  ground  that  answer  con- 
tained only  areumentative  denial  that  documents 
in  possession  of  defendant  would  not,  if  produced, 
tend  to  shew  truth  of  mstters  in  <)ncstioo,aiHl  thero- 
ibre  allegations  in  bill  in  that  respect  must  be  tidmn 
to  be  true.  Whether  necessary  by  anawer  to  deny 
all  circumstances  alleged  in  bill,  as  evidence  of  part- 
nership, to  UU  by  representative  of  A,  for  aooonnt 
of  a  partnership  between  A.  and  defendant,  allegiiig 
various  circumsUnces  ss  evidence  of  paicaersldp, 
and  that  defendant  bad  in  his  posaession  docnments 
relsting  to  the  concern,  by^  which,  if  produeed,  traih 
of  the  matters  in  the  bill  mentioned  would  ap- 
pear, 349 

See  Jurisdiction. 

Potpcr— Section  33.  of  1  Vict.  c.  36.  not  appHcable  to 
exercise,  by  will,  of  power  of  appoiniment  amoag 
clitldren.  286 

Power  of  Sale,    See  Vendor  and  Purchaser. 

Practice — As  to  service  and  entering  apipearance  rf 
partv  abroad.  23 

As  to  autnority  of  Master  to  make  order  for  con- 
duct of  suit,  65 

As  to  what  counsel  shall  begin  on  cro»  pedtioas, 

386 

Preliminary  Inentiriss,   See  Settlement. 

Presumption.    See  Baron  and  Feme. 

/Vmojpa/  and  if^enA— Plaintiff'  entitled  to  iniunction 
against  B.  W.  as  his  agent,  from  parting  with  goods, 
and  embarrassing  tide  of  principal,  and  right  m  the 
inhinction  constitutes  sufficient  equity  to  susiaiB 
bill,  which  statea  that  plaintiff  appointed  B.  W.to 
reside  in  a  house,  and  hold  possession  of  certain 
furniture  therein,  as  bis  agent;  that  in  absence  of 
plaintiff,  defendant  E.  W,  colluding  «ith  defendant 
El,  assigned  the  same  to  K.  as  a  aecurity  for  money 
advanced ;  and  that  R.  threatens  and  intends  to  sell 
the  same,  293 

See  Vendor  and  Purchaser. 

Priueipal  and  Atre^y-«- Where  sureties  for  repaymrat 
of  sum  lent  on  moitgage,  bonnd  to  pay  amount  of 
further  loan  before  they  can  stand  in  place  of  mort- 
gagee, 106 

R.  with  J.  as  bis  surety,  give  a  promissory  no4e 

to  bankers,  who  sze  to  give  to  R.  draft,  payable  at 
three  months:  no  draft  given,  hut  bankers  imme* 
diately  advance  amount  to  R..«dthout  QoiieainDce 
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'  of  I* :  ttiif  a  wibiif«ti»Hy  difieieBi  tnomeiMtt^  and 
J.  relesMd  from  liubilitv  a»  surety,  260 

Prmdpaimui  £iir«/y— Where  proauMory  noie  given 
to  beak,  by  A.  aad  B,  bis  aurety,  u  a  guarantee  lor 
any  floating  balance  to  be  due  from  tine  to  time  by 
A,  bank  is  not  justified,  in  absence  of  B'a  ooBeear, 
in  diaigifig  amount  secumd  by  note»  to  Joan  aecount 
of  A.  and  B,  and  such  act  is  a  violation  of  theorigi- 
nal  contract,  380 

iVumMTw^Waiver  of  riglH  to  be  discharged  by  craving 
tioM  to  answer  under  1  Will.  4.  e,  36, 27 

-^ —  Plaintiff  detained  under  aitadunent  S»  nen- 
^yment  of  costs  under  804,  wbo  has  been  in  ipeison 
more  than  twelve  months,  entitled  to  be  discharged, 
notwitbstandinff  he  is  attached  for  other  costs  in  same 
suit  exceeding  SQi.  Green  v.  Green,  12  Law  J,  B«|». 
(n.8.)  Chanc  140,  overruled,  389 

iVoesM— Discretion  of  Court,  on  motion«>to  serve,  or 
enter  an  appearance  for,  a  defendant  resident  abroad, 
under  4  &  5  Will.  4.  c  82*  to  dispense  with  evidence 
as  to  the  means  by  which  service  may  be  aothenti- 
cated,23 

— ^  Omission  in  subpoena  of  address  for  service  are- 
scribed  by  20th  Order  of  26th  of  October  1842,  does 
not  necessarily  make  the  writ  void,  but  Court  will 
stay  process  on  writ  till  that  requisition  of  order  is 
coropued  with*  .Subpsena  to  appear  and  answer,  a 
writ  within  20ih  Order  of  26th  ot  October  1842, 60 

-— ~  Effect  of  service  on  a  foreign  prioce  temporarily 
resident  in  this  country,  108 

Where  subpoena  to  appear  and  answer  served 

«hroad  upon  defendants,  and  appearance  entered 
for  him,  under  4  &  5  Will.  4.  c.  82,  order  of  Court 
Jiecessary  for  leave  to  serve  personally  upon  auch 
defendant  abroad*  notice  of  motion  in  the  cause. 
Service  upon  defendant  abroad,  under  statute,  if 
good  quoad  one  part  of  suit,  good  for  all  purposes  of 
auic,  213 

^ 1st  Order  of  April  1842,  applicable  to  defendant, 

for  whom  appearanc^haa  been  entored,  under  pro- 
visions of  2  WiU..4.  c.  83,  and  4  &  5  WilL  4.  c  82, 
and  for  whom  no  appearance  has  been  entered  under 
8ih  Order  of  August  1841 ,  329 

Affidavit  in  support  of  motion,  under  the  24th 

New  Order  of  August  1841,  that  memorandum  of 
the  service  of  copy  of  bill  on  husband  and  wife  mav 
be  entered,  ought  to  state,  **  that  a  copy  of  the  bill 
had  been  served  on  the  husband  and  wife,  by  serv- 
ing a  copy  of  the  bill  on  the  hubband,"  389 

Produciicn  of  Defdt,    See  Prod uct ion  of  Documents. 

Production  qf  Docum«n/r— Defendant  not  protected 
£rom  producing  documents  which  might  be  used  in 
evidence  against  him,  in  an  indictment  for  perjury, 
where  crime  committed  subsequently  to  iiuUtuuon 
of  suit,  104 

. In  1799,  A.  executes  mortgage  of  his  estate, 

by  demise,  fur  1,000  years,  for  securing  400/.  and 
interest,  and  afterwards  makes  his  will,  dated  in 
1811,  devising  same  estate  to  J.  G.  for  life,  re- 
mainder to  all  and  every  the  issue  of  J.  G,  share 
and  share  alike ;  and  dies  in  1812.  After  death  of 
At  about  1823,  J.  G,  with  the  executors  and  trustees 
named  in  his  will,  sell  and  convey  mortgaged  pre* 
mi«es  to  A.  T.  absolutely,  who  laya  out  money  on 
premises,  and  mortgages  the  same  for  3,000/.  to 
W.  R,  tu  whose  frustees  the  term  of  1,000  years  is 
assigned.  W.  R.  has,  by  means  of  recitals  in  deeds 
in  bis  possession,  constructive  notice  of  title  of  the 
plainticn,  the  issue  of  J.  G.  under  A.'swill,  but  claims 
to  be  paid  original  mortgage  sum  of  400/.  and  inter- 
est, and  amount  expended  on  premises,  before  he 
can  be  required  to  produce  deeiis  relating  to  same. 
W.  R,  on  motion  for  production  of  deeds,  m  his  pos- 
aeasion,  relating  to  premises,  held,  not  bound  to  pro- 
duce them  for  plaintiff's  mspeciion,  226 


Pf^iiMkm^  Dmmimt  Flalntfff»  an  iselloo  fof  pro- 
duction of  documents,  for  payment  of  money  mto 
court,  and  for  a  receiver,  not  allowed  to  prove 
exhibit  by  affidavit  under  43rd  Order  of  1841,  or  to 
make  his  case  belter  than  upon  bill  and  answer. 
Parties  suing  as  representing  one  of  next-of-kin  of 
intestate,  his  dUe  not  being  admitted  by  defendant* 
not  entitled  to  nrDduction  of  documents  admitted 
by  dctedaai  to  be  in  hie  possession,  merely  because 
they  relate  to  intestete*s  estate,  371 

-— —  Docmema  belongiog  te  dub,  a  lev  only  of  the 
members  being  parties  to  the  suit,  ordered  to  be  piro- 
dnced  for  inspection  of  plaiotifl^  Court  Jbaving  nre- 
viously  decided  on  demurrer  thai  the  other  members 
of  the  dub  were  not  neoessary  parties.  But  plaintiff, 
a  solicitor  and  an  attorney,  having  brouant.  action 
against  some  of  the  members  with  renrenoe  to 
mattess  arising  out  of  ckib  iransactioas,  required  bf 
Court  to  give  undertsking  net  to  make  use  oC  docu- 
menu  when  produced  as  evidence  iai  suppost  of  the 
aetion,  416 

— —  Geneial  rule  that  defendant  will  not  be  ordered 
to  produce  documents  vihich  are  properly  to  be  con- 
sidered as  confidential  oommumcations  made  be- 
tween solicitor  and  client*  acting  aasrely  in  relation 
of  solidtor,  and  which  took  niaoe  either  in  the  pro- 
gress of  the  suit  or  with  reteience  to  the  suit  pre- 
viously to  its  oommeneemsnti  What  decunteots-tiie 
Goutt  will  require  defondanis  to|)roduce  wliere  as- 
signees of  insolvent  on  13th  of  November  1830,  put 
up  estates  for  sale,  and  F.  became  purchaser  t  on 
24th  of  April  1840,  filed  their  original  bill  against  F. 
for  aspedfic  performance  of  his  contract  to  purchase, 
and  on  29th  of  October  1840  F.  filed  hia  bUl  against 
assignees  for  discovery  of  matter  to  affect  validity  of 
the  tale ;  and  defendants,  by  their  answer,  stated, 
that  the  documents  wUdi  they  insisted  ought  not  to 
he  produced  consisted  of  twelve  fotlowing  dasses^and 
wem  in  number  472:<~1*  Confidential  communica- 
tions between  attorney  and  counsel  and  client,  before 
the  date  of  the  sale,  but  not  in  the  pcojgress  of  the 
suit  or  with  reforenoe  to  the  suit  previously  to  its 
commenceaseot :  2.  Cases  submitted  after  sale  to 
counsel,  having  relation  to  sale  and  objections  taken 
to  titie,  and  couuseVs  opinion  thereon :  3.  Caasa  laid 
beluxe  counsel  in  the  progress  of  the  cause  after 
filing  of  original  bill  by  assignees,  with  reference  to 
matters  in  dispute :  4.  All  letters  pasriog  between 
the  defendants  and  their  soUdtors,  extending  ever 
periods  of  time  covered  by  three  first-mentioned 
dasses,  andrehiting  to  estete  and  interest  of  defen- 
dants sold  at  the  sue,  and  to  subject-matters  of  the 
suit :  6.  Letters  and  written  communications  from 
creditors  under  tite  insolvency  and  letters  and  like 
communications  from  defendants'  soUdtors  to  such 
last- mentioned  creditors,  letters  and  private  memo- 
randa of  defendanta'  solicitors  of  proceedings  at  con- 
fidential meetings  with  such  creoitors,  and  cases  for 
opinion  of  counsel  on  behalf  of  such  creditors,  and 
opinions  of  counsel  thereon  extending  over  same 
periods  of  time  as  the  letters  comprised  in  4  th  dass, 
and  relating  to  like  matters :  6, 7, 8, 9, 10, 12.  Letters 
passing  between  solidton  of  defendants  and  solici- 
dtors  for  provisional  assignee  under  insolvency,  a 
copy  of  queries  to  a  case,  and  opinion  of  oonnsd 
thereon  on  behalf  of  provisional  assignee,  oorre- 
spondence  between  the  Insolvent  and  his  vrife,  and 
tneir  solidtora,  and  private  memoranda  of  tbede- 
fendanto  taken  at  meetings  held  with  creditors: 
11.  Bills  of  costs,  and  the  letter  books,  journals, 
ledgers,  and  other  books  of  dafendanto'  solicitors, 
extending  over  same  three  periods  of  time  as  letters 
comprised  in  fourth  class,  and  relating  to  the  like 
matter;  said  biUa  of  ooste  containing  statements 
of  busmess  done  by  said  sohdtors,  for  dcfendaitts. 
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and  Um  oooMions  Mk4  ntoeisklct  for  such  Irawlnew, 
426 
FrodueiUm  of  D^cuaunts.    See  Discovery. 

Qm9  l^wrraHio*    See  Corporation. 

Baiboay,    See  Deviie.    Vendor  «nd  Purchaser. 

J2s«9fOfr->PetitioD  of,  for  costs,  where  enteruined,  and 
order  made  for  payment  of  costa  to  him,  219 

•— —  Order  for  deposit  of  mortgage  securities  with 
Master,  that  amount  of  security  by  reoeiyer  might 

'  be  diminished,  321 

— ^  Liability  for  loss  occasioned  by  banker's  baok- 
niptcy,  although  time  for  pasnng  accounts  had  not 
then  arrived,  where  receiver  in  the  habit  of  paying 
monies  be  received  into  banker's  hands,  and  receiv- 

-  ing  interest  on  balances,  433 

JEUnt'^  &  5  Will.  4.  c.  22.  as  toapportionroent  of,  ap- 
plies only  to  cases  where  death  or  person  interested  in 
rent,  or  death  of  person  for  whose  life  estate  is  held, 
causes  detennination  of  the  interest  of  such  person ; 
but  does  not  provide  for  apportionment  between  real 
and  personal  representative  of  tenant  in  foe,  his  in- 
terest not  determining  st  his  death,  232 

JUplicaiion — Motion  for  leave  to  withdraw  and  to  file 
aoother  after  service  of  subpcanas  to  rejoin,  may  be 
made  to  court.  20th  Order  of  1833,  which  direcU 
special  applications  for  leave  to  withdraw  replication 
to  be  msLoe  to  the  Master,  applies  only  where  with- 
drawal of  replication  is  for  the  purpose  of  amending 
bill,  28 

Btftraint  om  Jlismatitm,    See  Devise. 

Siquestratim*    See  Master's  Report 

ikrvic^  of  PetUiv^^^Ti  two  of  several  parties,  50 

Set^ff-^hy  executor  of  legacv  against  debt  to  testator 

barred  by  the  Statute  of  Limitations,  461 
-- —  Obligor  entitled  in  equity,  as  against  assignee  in 
insolvency,  to  set  oif  sum  paid  by  him  against  amount 
due  by  him  on  bond  in  which  he  becomes  surety  for 
a  sum  of  money  advanced  by  a  stranger  to  ohhgee, 
and,  after  insolvency  of  obligee,  pays  money  for 
which  he  was  surety.  In  1834,  A.  executes  bond  to 
J.  R.  for  500(.  in  1835  J.  R.  dies  intestate,  and  in 
1838  administration  is  granted  to  R.  R.  Between 
death  of  J.  R.  and  grant  of  admini:itration.  A*  be- 
comes surety  for  sums  of  money  advanced  to  R.  R. 
by  a  stranger.  In  1839  R,  R.  becomes  insolvent, 
and  M.  appointed  his  assignee.  In  1843  R.  R.  dies, 
and  shortly  afterwards  A.  pays  the  sums  for  which 
he  had  so.  become  surety.  M.  takes  out  administra- 
tion de  bonis  non  to  J.  R,  and  sues  A.  at  law  for 
whole  amount  due  upon  the  bond.  A.  files  his  bill 
against  M.  to  restrain  action ;  motion  for  injunction, 
and  answer  of  M,  that  he  believed  that  R.  R,  as  ad- 
ministrator, was  beneficially  entitled  to  the  bond, 
exclusive  orany  debts  of  J.  R. ;  A.  entitled  in  equity, 
upon  that  admission,  to  setoff  against  amount  oTbond 
sums  he  had  paid  as  surety  for  R.  R ;  that  admis- 
sion being  equivalent  to  assent  of  an  executor  to  a 
,    legacy,  constituting  the  500/.  the  separate  property  of 

R.  R,  470 
— —  See  Legacy. 

Setting  down  Cause.  See  BiU  of  Revivor, 
Seiilement — Husbsnd,and  not  next-of-kin,  absolutely 
entitled  to  trust  fund,  where  ultimate  trusts  in  mar- 
riage settlement,  that  if  no  child  of  marriage,  who, 
being  a  son,  should  attain  age  of  twenty-one  years, 
or  beine  a  daughter,  should  attain  that  age  or  be 
married  with  such  consent  as  therein  mentioned, 
trustees  should,  after  decease  of  the  husband  and 
wife,  transfer  trust  monies  unto  such  peiaon  or  per- 
sons, and  for  snch  intents  and  purposes,  as  wife, 
notwithstanding  intended  coverture,  by  will  or  codi- 
cil, or  if  she  should  survive  her  husband,  by  any 


deed  or  Inatrament  after  the  dtceaseof  her  husband, 
or  by  her  last  will,  should  appoint;  and  in  default 
of  such  appointment,  onto  the  eseeuiore  or  luteMs- 
trator*  of  the  wife ;  and  wife  dies,  not  having  exe- 
cuted power  of  appointment,  leaving  husband  and  a 
daughter,  the  only  issue  of  the  marriage,  her  anr- 
viving :  daughter  afterwards  dies  at  fifteen,  without 
having  married,  and  husband  takes  out  letters  of 
administration  to  deceased  wife  and  daughter,  A 

Settlement — Assignment  by  E.  M,  bv  deed,  of  income, 
to  accrue  after  the  date  of  deed,  invalid,  where  by 
morrioee  settlement  of  U.  G.  M.  and  E.  B,  (the  in- 
tended wife,)  trustees  were  directed  to  pay  income 
of  a  trust  fund  "  to  such  person  or  persons  as  E.  B, 
notwithstanding  coverture,  should  by  any  writing 
under  her  hand,  excepting  by  any  mode  of  antici- 
pation, direct  or  appoint;  and  in  default  of  such 
direction  or  appoimment,  into  her  own  hands,  for 
her  own  sole,  separate,  and  peculiar  use  and  benefit, 
exclusively  of  the  said  H.G.  M,"  124 

by  heiress  at  law,  where  not  void  against  spe- 
cialty creditors  of  ancestor,  186 

-<—  In  1835,  E.  W.  assigns  to  trustees  policy  of 
assurance  for  5,000/.  upon  trusts,  for  benefit  of 
children,  on  attaining  the  age  of  twenty-one  years, 
or  marriage.  E.  W.  afterwards  becomes  bankrupt, 
and  his  assignees  file  bill  against  trustees  and  chil- 
dren, seeking  to  set  aside  settlement  as  voluntary, 
and  executed  during  insolvencv  of  the  settlor.  An* 
awers  to  the  bill  deny  the  charge>  of  insolvency. 
Motion  on  the  part  of  plaintifls-for  reference  to 
Master,  under  5ih  Order  of  May  1839,  to  inquire 
into  number  of  children  of  E.  W,  and  when  born, 
and  whether  any  of  them  had  died,  having  attained 
twenty-one,  or  having  been  married,  and  who  Were 
their  legal  personal  representatives,  &C.,  refused, 
and  cosu  of  motion  reserved  till  the  hearing,  247 

•— —  Personal  liability  of  trustee  of  marriage  settle- 
ment, on  oovenaat  by  husband  to  pay  a  ceruin  sum 
in  trust  to  settlor  tor  life,  remainder  to  intended 
wifoi  &C.,  where  covenant  not  performed,  273 

— —  As  to  right  of  tenant  for  life,  having  paid  addi- 
tional portions  out  of  his  own  money,  becoming 
thereupon  entitled  to  charge,  upon  real  estate,  for 
his  own  benefit,  for  life,  and  of  his  personal  repre- 
sentstives,  to  have  the  amount  raised  by  sale  or 
mortgage,  309 

See  Bankrupt.    Charge.     Legacy. 

i9Atfr(/f— neglecting  to  make  return  to  fieri  facias^  out 
of  Chancery,  directing  him  to  levy  a  sum  of  money, 
ordered  to  return  writ  forthwith  ;  and  bein^  in  con- 
tempt for  not  returning  writ,  ordered  within  six 
days  alUr  notice  of  order  of  the  Court,  to  return 
wnt,  or  stand  committed  to  Queen's  Prison,  and  to 
pay  costs  of  the  former  order  and  of  present  appli- 
cation. As  to  the  application  of  3  &  4  Will.  4.  c.  42. 
s.  20.  to  courts  of  equity,  11 

<Sb/ict/or— Lien  of,    on  deeds  delivered  to   hint   by 

-  mor^agor  to  complete  contract  for  sale  of  house, 
the  Meds  having  been  obtained  from  mortgagee  on 
representation  by  mortgagor  that  he  had  an  advan- 
tageous opportunity  of  selling  house,  and  wished  to 
affi»rd  proposed  purchaser  an  opportunity  of  exa- 
mining the  deeds,  76 

Party  interested  in  estate  out  of  which  bill  of 

costs  paid  by  trustee,  applying  for  order  to  tax, 
must  proceed  under  41st  section  of  6  &  7  Vict, 
c.  73 ;  but  where  bill  not  paid,  must  proceed  under 
37th  section.  Court  canuot,  under  6  &  7  Vict, 
c.  73,  direct  bill  to  be  taxed  against  solicitor,  if  it 
has  been  paid  more  than  twelve  months;  but  act 
does  not  prevent  Court  ordering  taxation  as  be- 
tween trustee  and  cettuit  que  trusty  of  bill  of  costs 
containing  improper  payments,  where  trustee  has 
neglected  to  procure  in  due  time  a  taxation  thereof. 
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"Such  bill  ta  sforeiaid,"  In  41it  teetfon,  does  not 
mean  "nieh  Intl  ta  ia  hereinbefore  mentioned  to 
hare  been  taied  and  aetded/'  mentioned  in  the 
aection  immediately  precedii^ ;  nor  ia  it  confined 
to  auch  bill  aa,  mider  the  provlaiona  of  act,  la  aooght 
to  be  taxed  by  a  party  oirecily  efaaraeable  there- 
with. Semhle-^yfhtTt  soHdtor*a  bill  paid  by  a 
truatee,  eestuU  que  trust  are  entiUed  to  aali  for 
rererence  for  taxation  of  bill  asainat  aolicitor  at  any 
time  withm  twelve  montha  after  payment  thereof, 
but  not  afberwardai  although  cewtuit  aue  trust  had 
no  knowledge  of  the  payment  nntil  after  the  twelve 
montha  had  expired,  150 

Solicitor — A.  mortgagea  to  B.  an  eatate,  with  power  of 
aale  in  default  of  payment;  eatate  told  by  B.  under 
power,  and  L.  ia  the  aolicitor  employed  by  B.  in 
completing  aale :  whole  of  buaineas  tranaacted,  and 
L. 'a  Dill  of  coata  actually  paid  out  of  the  pvrebaae- 
money  before  atatute  6  &  7  Vict.  c.  73.  came  into 
operation :  on  application  of  A,  bill  of  coats  not 
taxable.  Payment  of  taxable  itema  delivered  befbre 
6  &  7  Vict.  c.  73.  came  into  operation,  will  not  pre- 
clude taxation  under  that  act,  upon  proper  applica- 
tion in  due  time,  151 

Security  taken  by  solicitor  for  future  coata  not 

vaHd.217 

Refusal  to  allow  deeds  to  be  executed  ontiT  bill 

of  costs  paid,  may  conatitute  anch  "special  circum- 
stance," under  6  &  7  Vict  c  73,  ta  to  induce  Court 
to  tax  bill.    Dismissal  of  petition  for  taxation  of  bill 

'  of  costs  setting  forth  special  circumstances  sufficient 
In  themselves  to  obtain  order  for  taxation,  where 
affidavits  in  support  of  it  mentioned  some  itema  ob- 
jected to,  all  of  which  were  explained  by  solicitors 
to  satisfaction  of  Court  Petition  for  the  taxation  of 
bill,  which  sufficiently  sets  forth  special  circom- 
Btancea  for  taxation,  need  not  mention  apecific  itema 
olijected  to,  222 

Order  of  Maater  of  the  Rolls  as  to  examination 

before  admittance,  305 

Where  reference  for  taxation  of  a  aoIicitor*a  bill 

of  coata  ia  applied  for,  after  expiration  of  one  month 
mentioned  in  37th  aection  ot  ff  &  7  Vict  c.  78,  and 
bill  ia  under  100/.  in  amount,  order  will  be  made 
for  a  reference,  without  requiring  amount  of  bill  to 
be  paid  into  court,  320 

Conatruction  of  act  6  &  7  Vict.  c.  73,  aa  to  extent 

of  power  of  Court  to  aend  bill  to  be  taxed  where  no 
part  of  busineaa  tranaacted  in  a  court  of  law  or 
equity.  Bill  of  fees  and  charges  of  steward  of  a 
manor,  who  ia  a  aolicitor,  but  la  employed  only  for 
the  purpose  of  preparing  a  surrender,  admittance, 
&c.  of  a  purchaser  to  lands  holden  of  the  manor  in 
his  character  of  steward,  not  taxable  under  the  act 
6  &  7  Vict  c.  73,  155 

In  caae  of  petition  for  referl^nce  to  tax  solicitor's 

bill  of  costs,  application  conaidered  aa  made,  at  the 
latest,  when  the  petition  is  answered  by  secretary, 
and  not  at  time  of  service  on  respondent  If  by 
neglect  of  officer,  petition  be  not  answered  on  the 
day  it  ought  to  have  been,  application  may  be  con- 
aidered as  of  earlier  date.  Where  bill  of  coats  has 
been  paid,  and  no  undue  pressure  resorted  to  (a 
settlement  having  been  come  to  aatiafacterv  both  to 
aolicitor  and  client),  bill  oOght  not  to  be  afterwarda 
re-opened  for  taxation,  unless  some  grosa  fraud 
practiaed  Upon  party  paying  the  bill  come  to  light 
Where  hems  in  a  bUI  of  coata  can  be  reasonably  ex- 
plained to  be  hondftde  charges  for  bosinesa  done, 
and  expensea  folrly  incurred  in  aervice  of  client, 
and  bill  ia  paid,  and  afterwarda  souglht  to  be  taxed, 
Court  win  coRuder  whether  busineaa  waa  done  for 
benefit  of  client;  and  If  of  that  opinion  will  allow 
chargea  aa  proper  itema,  and  not  open  bill.  Where 
overcharges  in  MU  of  costs,  which  if  may  be  ikirly 


eonddded  the  elicfnf  woiM  not  have  piUd  had  he  not 
trusted  to  their  being  proper.  Court  will,  after  pay- 
ment, direct  taxation  of  bill«  espeeially  where  pay 
ment  takes  place  pending  relstionship  of  solicitor 
and  client  Time  of  payment  of  bill  of  coats  when 
promissory  note  paid,  and  not  when  given,  161 

^o/lct/or— After  payment  of  bill  of  costs,  order  for  tax- 
ation not  to  be  obtained  as  of  course,  ertti  by  a  partr 
liable  to  pay  the  same.  By  virtue  of  6  ft  7  Vict,  a  73, 
any  party  entitled  tosn  order  totax  a  bill  of  costs,  may 
obtam  it  as  of  course,  and  without  spedal  directions, 
within  one  month  after  its  delivery,  and  with  such 
special  directions,  as  the  Court  may  impose,  after 
the  expiration  of  one  month  ft'om  the  delivery,  but 
not  after  verdict,  writ  of  inquiry,  or  payment.  In 
auch  caaes  a  apecial  order,  made  on  apecial  circom- 
aUncea  proved  to  the  satiafoction  ot  the  Court,  is 
requisite.  Payment  of  bill  of  cosu  by  a  mere  volun- 
teer under  no  previous  liability,  gives  no  right  to  htm 
to  obtain  order  to  tax  bill,  167 

Specific  Pei/ormance^Dismissal  without  costs  of  bill 
to  enforce  specific  performance  of  written  agreement 
to  grant  a  lease,  wnere  agreement  had  last  been  in 

f possession  of  proposed  leaaor,  but  had  been  either 
ost  or  destroyed  by  him ;  and  it  did  not  appear  that 
agreement  had  ever  been  atamped,  221 

P.  claiming  to  be  co-proprietor  with  R.  In  gaa- 

worka,  which  R.  had  erected  and  waa  about  to  aell 
to  E.  L.  Gaa- Light  Company,  about  to  be  formed, 
it  ia  agreed  between  them,  for  ending  their  diaputea 
reapecting  the  ownerahip  of  gaa-worka,  that  R.  be 
at  liberty  to  aell  worka  at  such  price  at  he  pleaaet, 
u|M)n  accounting  to  P.  for  value  of  worka,  at  a  cer- 
tain rate,  and  that  R.  hold  sharea  for  P.  In  com- 
pany, to  the  value  of  2,000/.,  and  retain  them  in  Ms 
own  name  for  two  years.  The  £.  L.  Qas- Light 
Company  is  formed,  and  purchases  the  gas-works 
from  R.  P.  files  bill  against  R.  and  obtains  decree 
for  specific  performanee  ot  their  agreement,  which 
R.  had  resisted.  Before  decree  the  E.  L.  Oas- Light 
Company  is  regularly  dissolved,  and  gas-works  sold 
to  the  Ratdiffe  Gas*  Light  and  Coke  Company. 
Supplemental  bill  by  P.  against  Ratdiffi;  Company, 
former  directors  of  the  K.  L.  Gaa-Light  Company 
smd  asatgneea  of  II,  who  has  become  bankrupt,  to 
establish  lien  upon  gas-works,  for  what  should  be 
found  due  to  him  under  the  former  decree,  as  well 
as  to  carry  out  former  decree  aaainstali  parties,  dis- 
missed, with  costs,  against  all  parties,  except  the 
assignees  of  Z,  244 

Agreement  not  ille^L  and  C.  entitled  to  have 

specinc  performance  of  u,  where  esUte  belonging  to 

A.  advertised  for  sale  by  auction:  B.  and  C.  who 
having  estatea  adjoining  to  it,  are  both  desirous  of 
purchasing  it,  and  agreement  is  entered  into  between 

B.  and  C,  to  the  following  effiect :— In  consideration 
of  C's  not  opposing  B.  in  purchase  of  A'a  estate,  B. 
engages,  in  caae  he  purchaaes  A'a  estate,  not  to  aell 
A'a  estate  or  hia  own,  whhout  giving  C.  the  option 
of  purchasing  both  at  a  certain  price;  and  B.  ala6 
engagea  In  case  he  purchases  A.*s  estate,  that  C. 
shall  for  twelve  montha  after  death  of  B,  have  option 
of  purchasing  both  estatea  at  a  certain  price,  388 

See  Vendor  and  Purchaaer. 

Stamp,    See  Spedflc  Performanee. 
^afie/a— 13  Elis.  c.  6, 186 

8  &  4  W.  &  M.  c.  14, 18« 

9  Geo.  2.  c.  86.  a.  3,  455 

39  &  40  Geo.  3.  c  98  (against  accumulations),  394 

56  Geo.  3.  C  60,  167 

4  Geo.  4.  c.  76.  s.  25,  399 

U  Geo.  4.  &  1  Win.  4.  c.  36.  s.  15.  r.  5,  22 

1  Will,  4.  c.  86,  408 

■ 1  WHI.  4,  c.  86.  r.  2&  13.  79 

« — ^  I  Will.  4.  c.  86.  s.  15,  r.  13,  27 
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5/aM»— 1  WUL  4.  c.  60,  909,  962 
1  Will.  4.  c.  66,  199 

9  Will.  4.  c  33,  23,  329 

3  &4  Will.  4.  c.  27,  309 

3&4W!ll.4.c.42,  149 

8  &  4  Will.  4.  c  42. 8.  20,  application  of,  to  courts 

of  equity,  11 

4  &  5  Will.  4.  c.  82,  213,  232, 329 

4  He  5  Will.  4.  c.  82.  a.  1,  23 

1  Vict  c.  26,  79 

1  Vict  c.  26.  a.  83,  286 

1  ft  2  Vict.  c.  110.  aa.  11,  13,  288 

3  &4Victc.77,  2 

6  ft  7  Vict  c.  73,  151, 155,  161,  167,  222 

. 6  31  7  Vict  c.  73.  a.  37,  320 

Staying  Prceeedingg.    See  Diacovery.     Injunction. 

Slock — i^ervice  and  entering  appearance  of  partiea 
abroad,  in  auila  concerning,  23 

— —  Evidence  of  identity  and  death  of  party  on  board 
ahip  to  obtain  transfer  of,  to  father  and  administrator, 
101 

• Practice  that  coats  of  Attorney  General  and  Com- 

misaioners  for  Reduction  of  National  Debt  be  paid 
out  of  petitioner'a  fund;  and  Court  of  Chancery 
does  not  exercise  its  diacretion  as  to  the  payment  of 
audi  costs,  if  upon  petition  presented  under  5<6  Geo.  3. 
c.  60.  for  transfer  of  stock  and  payment  of  dividenda 
accrued,  order  la  made  accordingly,  167 

See  Usury. 

Stop  Order — not  granted,  unless  stated  in  petition 
how  interest  of  party  in  fund  aought  to  be  affected 
arose,  386 


t/  by  Ike  Curt 
Tenant  fir  Life — Wfiere  not  bound  to  pay  annuities, 

but  merely  to  keep  down  interest  on  valuation 

thereof,  329 

Right  of,  to  custody  of  heir  looms,  390 

See  Chaige. 

7tM«— Where  claimants  to  compensation  under  Canal 

Act,  not  barred  by  lapse  of  time,  and  where  lapse  of 

time  no  bar  to  claim  of  cestui  que  trust ,  89 

Computation  of,  under  16th  Order  of  1828,  98 

-^—  Calculation  of,  under  13th  Order  of  1831,  277,  8 
• See  Amendment 

Ta7A««^I>efence  not  vitiated  by  words  '<  or  other 
owner,"  where  answer  to  bill  for  tithes  set  up  a  mo- 
dut,  which  answer  averred  had  been  paid  to  the 
impropriate  rector,  or  other  owner  for  the  time 
being  of  the  tithes,  149 

See  Witness. 

Traversing  Note,    See  Answer. 

Truet — Trustee  of  marriage  settlement  refused  his 
costs  as  defendant  in  suit,  where  he  had  severed 
from  his  co-trustee,  and  had  refused  to  act  in  con- 
formity to  decision  of  Court,  where  circumstances 
analoffous  to  those  in  respect  of  which  he  was  re- 

J|uired  to  Join  with  hia  co-trustee  in  transferrins  a 
und  to  the  plaintiff.  Bulmer  v.  Jay  and  Daniel  v. 
Dudley  considered,  5 

-~-  Neceasity  of  purchaser  of  eatate  seeiqg  to  appli- 
cation of  purchaae-money,  40 

Lapse  of  time  not,  in  itself  a  bar  to  the  claim 

of  a  cestui  que  trust,  against  trustee  in  court  of 
equity,  where  no  laches  or  acquiescence  can  be  im- 
puted to  him,  89 

Where  freehold  estate  vested  in  infant  trustee  on 

plain  trust,  order  for  conveyance  was  made  on  pe- 
tition presented  under  1  Will.  4.  c  60,  without 
reference  to  Master,  168 

Surviving  trustee  not  deprived  of  power  of  ap- 
pointing new  trustees,  by  mere  circumstance  of 
suit  having  been  instituted  for  that  purpose.  Lia- 
bility of  trustee,  acting  independently  of  Court, 


incurring  needless  expense,  to  eosts  occasioned 
thereby,  169   • 

Trust — Where  trustee  not  avowed  to  talte  advantage 
of  Statute  of  Limitations,  194 

Personal  responsibility  of  trustee  of  marriage 

settlement  where  covenant  by  husband  not  per- 
formed, 273 

True  construction  of  usual  power  of  appointing 

new  trustees,  that  greater  Bumber  of  new  trustees 
cannot  be  appointed  in  the  place  of  persons  ceasing 
to  be  trustees,  than  original  number;  but  power 
may  be  so  worded  as  to  allow  of  a  greater  number 
being  appointed.  Where  appointment  of  citisens  of 
UnitedStatesaa  new  trustees  good.  Whether,  where 
there  is  a  settiement  of  persond  property  made  in 
England  on  the  marriage  of  English  persons,  ap- 
pointment of  ibreigners,  or  persons  resident  abroad, 
to  be  new  trustees,  would  be  a  valid  exercise  of 
usual  power  of  appointing  new  trustees,  qumre,  457 

• See  Baron  and  Feme.  Lunatic.  Parties.  So- 
licitor.   Will 

CTfury-— Agreement  not  intended  to  take  the  place  of 
original  contract,  but  cumulative,  and  therefore, 
usurious,  and  cannot  be  enforced,  where  2,000/.  lent 
to  defendant,  and  secured  by  his  bond  and  mort- 
gage ;  to  supply  which  2,000/.  loan.  .%764/.  stock 
nau  been  sold  out ;  and  an  agreement  was  then  en- 
tered into,  by  which  defendant  undertook  to  pay 
an  annual  sum  of  12/.  16«.,  extra  the  interest  at  5/. 
per  cent  on  the  2,000/.,  in  order  to  equal  the  divi- 
dend upon  the  sum  of  stock  sold  out,  and  also  to 
replace  the  3,764/.  stock,  or  to  reuay  a  sum  of 
money  eaual  to  the  value  of  such  stock,  when  called 
upon  to  ao  so,  450 

Vendor  and  PttrcAos^rr— Sufficiency  of  title  in  suit  by 
vendor  against  purchaser,  for  specific  performance, 
by  shewing  a  good  lease  of  lot  purchased,  vested  in 
vendor,  where  two  lots  held  under  one  lease,  and 
purchaser  liable  to  eviction,  by  reason  of  breach 
of  covenant  committed  in  respect  of  other  lot,  1 

Trustee  having  power  of  sale  for  payment  of 

debts,  with  direction  to  divide  residue  between  cer- 
tain persons  in  esse  at  the  time^  puts  up  estate  for 
sale  twenty-five  years  after  testator's  death,  and 
upon  being  asked  by  purdiaaer  whether  there  are 
or  are  not  any  debts  unpaid,  declines  answering  :— 
Held,  that  purchaser  must  presume  debts  to  nave 
been  paid,  and  will  not  have  a  good  title,  without 
seeing  to  application  of  the  purcnase-money.  De- 
cision in  Page  «.  Adam  im^fUgned.  This  b  a  matter 
of  titie,  and  not  merely  of  conveyance ;  and,  to  make 
a  good  titie,  person  to  convey  must  not  only  have 
power  of  conveying  legal  estate,  but  in  himself,  or 
in  others  over  whom  he  has  dominion,  power  of 
conveying  all  the  eauitable  interest,  40 

-^—  Orders  not  invalid,  and  question  raised  by  pur- 
chaser a  Question  not  of  title,  but  of  conveyance, 
where  A.  deviaed  estate  to  daughters  S.  U.  and  B. 
H,  as  tenants  in  common  in  fee:  by  decree  made 
in  creditors'  suit  against  A/s  executors^  E.  H.  and 
S.  H,  the  estate  was  ordered  to  be  sold;  on  the  14th 
of  July  1779,  Master's  report,  approving  of  F.  as  a 
purehaser,  was  oonfiimed ;  and  on  90th  of  July, 
estate  was  ordered  to  be  conveyed  to  him:  on  14th 
of  July  S.  H.  had  married  T.  J ;  but  name  of  T.  J. 
had  not  been  mentioned  in  Ovders  of  the  14th  or 
20th  of  July :  in  September  1772,  B.  H,  T.  J,  and 
S.  J.  his  wife,  conveyed  to  F,  but  no  fine  was  levied ; 
and  a  purchaser,  on  a  reference  for  titie  in  suit  for 
specific  performance,  objected  to  title  of  this  estate, 
on  ground  of  irregularity  of  orders,  and  absence  of 
Uie  fin<s,  166 
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Vendor  and  Purchaser  —  Purcha«er  bound  to  com- 
plete contract,  but  plaintiA  not  entitled  to  costs 
of  suit|  where  railway  company  under  usual  power 
to  sell  surplus  lands,  with  a  direction  to  offer 
them  in  the  first  instance  to  owners  of  adjoin- 
ing lands,  enter  into  'a  contract  for  sale  to  a 
stranger,  and  then  make  an  offer,  which  is  de- 
dined,  to  parties  entitled  to  right  of  pre-emption : 
and  purchaser  refuses  to  complete  nis  contract, 
because  oSBer  not  made  prior  to  contract  with  him, 
and  company  file  a  bill  to  compel  specific  perform- 
ance, 224 

Length  of  abstract  of  title  has  reference  to  dura- 
tion of  human  life,  and  practice  of  conveyancers  not 
altered  by  the  3  &  4  WiU.  4.  c  27.  s.  17.  Purchaser 
entitled  to  production  of  copies  of  court  rolls,  or 
deedf  of  bargain  and  sale  innnled,  not  in  possession 
or  power  of  vendor,  275 

— —  Covenant  in  building-lease  for  92| years  by  lessee 
that  he  will,  within  the  first  five  years  of  term,  build 
thirty-four  additional  houses,  of  dimensions  therein 
mentioned,  and  keep  same  in  repair,  and  same  so 
repaired,  at  the  end  or  other  sooner  determina- 
tion of  term,  deliver  up  to  lessor  and  his  assigns. 
Some  only  of  the  thirty-four  houses  are  built ;  but 
lessor,  notwithstanding,  receives  rent,  payable  under 
lease,  for  forty-six  years  afterwards.  On  sale  of  the 
property,  bv  public  auction,  by  assignees  in  bank- 
ruptcy of  lessee,  held  that,  although  there  had 
been  a  waiver  bv  lessor  of  covenant  to  build,  still 
the  covenant  to  build  up  the  houses,  at  the  end  or 
sooner  determination  of  the  term,  continued  in 
force,  and  was  a  valid  objection  to  the  title ;  and 
that  purchaser  could  not  be  reauired  to  accept  com- 
pensation or  indemnity  ;  ana  circumstance  that 
purchaser  could  at  any  time  rid  himself  of  all  lia- 
bility, in  respect  of  breach  of  covenant,  by  assigning 
premises  to  a  pauper,  considered  no  reason  for  com- 
pelling purchaser  to  accept  title,  414 

Question  whether  sums  advanced  previously  to 

contract  of  sale  can  be  considered  as  payments  in 
satisfoction  of  purchase-money,  where  agent  acts 

-  for  vendor,  and  purchaser  does  not  so  treat  them  in 
accounts  rendered  to  vendor  previously  to  executing 
conveyance,  419 

-  Party,  who  had  opened  the  biddings  for  the 
benefit  of  the  family,  and  with  no  intention  of  pur- 
chasing for  himself,  and  had  thereby  obtained  a 
considerable  advance  in  price  from  a  stranger,  al- 
lowed his  costs,  444 

See  Contract.    Devise.    Discovery.    Parties. 

Volmntary  if  Mf/rmn^n/— Assignment  by  deed,  of  mere 

expectancy  without  consideration,  and  without  notice 
to  trustees  in  whose  names  stock  stands,  not  en- 

-  forced  in  equity  against  assignor,  29 

W&iver — Where  appearance  no  waiver  of  objection  to 

jurisdiction,  108 
Effect  of  waiver  by  lessor,  of  covenant  to  build. 

414 

See  Bill  proconfesso. 

W//— As  to  jurisdiction  of  Court  of  Chancery  to  enter- 
tain question,  whether  A.  and  B.  were  entitled  to 
amount  of  cheques ;  and  decision  that  benefit  thereby 
given  was  revoked  by  subsequent  will,  where  testa- 
tor delivered  to  his  servant  A.  two  sealed  packets, 
with  directions  not  to  open  them  till  his  death; 
some  time  afterwards  made  his  will,  and  thereby 
gave  an  annuity  to  A,  and  another  annuity  to  an- 
other of  his  servants,  B,  and  upon  his  death,  packets 
were  found  to  contain  two  cheques,  one  payable  to 
A.  and  the  other  to  B,  and  they  were  admitted  to 
probate  together  with  the  will,  52 

New  Series,  XIII.— Index,  Chanc.  Sf  Bankr. 


IFitf— Where  effect  must  be  given  to  the  very  words 
of,  though  mistake  as  to  the  nature  of  the  property, 
if  intention  not  influenced  by  such  mistake ;  and 
construction  of  will  upon  question  of  such  intention, 
136 

Debts,  &c.  charged  on  corpus  of  property,  in- 
cluding asylum ;  and  as  between  tenant  for  life  and 
parties  entitled  in  remainder  under  will,  income  and 
profits  of  asylum  not  liable  to  bear  the  charge,  where 
testator  charged  all  his  estate  with  payment  of 
debts  and  legacies,  and  authorized  trustees  of  will 
to  raise  4,000^.  by  mortgage,  for  that  purpose ;  the 
property  of  the  testator  consisting  chiefly  of  a  luna- 
tic asylum,  annual  profits  of  which  amounted  to  a 
considerable  sum,  and  will  contained  special  direc- 
tions for  management  of  asylum,  and  referred  to  it 
as  part  of  property  on  which  debts  were  charged, 
and  out  of  which  several  annuities  given  by  will 
were  to  be  paid,  205 

"Heir  or  heirs"  means  children  of  testator's 

dauffhter,  and  "minority"  twenty-five,  as  distin- 
guished from  comingof  age,and  tne  children  living 
at  death  of  the  daughter  take  vested  interests,  where 
testator  left  all  hib  real  and  personal  property  to 
trustees,  to  pay  the  interest  to  his  daughter,  for  life, 
and  after  her  death  to  pay  the  same  towards  the 
maintenance  and  education  of  such  children  as  she 
should  have,  during  their  minority,  and  when  the 
youngest  should  attain  twenty- five,  to  divide  the 
same  equally  between  them ;  but  in  case  either  of 
his  daughter's  children  should  die,  learingany  chil- 
dren, wlio  should  attain  twenty-one,  then  to  pay 
their  shares  to  their  children ;  and  after  these  trusts 
should  be  carried  into  execution,  then  trustee  was 
directed  to  convey,  release,  and  assign  all  freehold 
and  leasehold  estates,  to  heir  or  heirs,  who  should 
be  legally  entitled  to  same,  and  in  case  testator's 
daughter  should  leave  no  children,  or  they  should 
die  under  age,  and  unmarried,  then  to  pay  and 
assign  interest,  and  rents  and  profits,  to  his  next- 
of-luo,  266 

Sec.  38.  of  1  Vict.  c.  26.  not  applicable  to  exer- 
cise, by  will,  of  power  of  appointment  among  chil- 
dren, 286 

Refusal  of  Court,  where  no  personal  assets  of 

testator,  and  the  bill  impeaches  will,  to  direct  ac- 
count cf  the  real  estate,  or  to  retain  bill  for  the 
purpose  of  plaintiff's  bringing  ejectment  to  try 
vaUdityofwdl,  295 

Construction  of,  upon  question  whelher  party 

had  come  into  possession  of  estate  entailed  upon 
testator  and  his  issue,  in  the  sense  intended  by  will, 
so  that  shifting  clause  in  will  had  come  into  opera- 
tion, 345 

-  Revocation  does  not  extend  to  guardianship 
where  testator  gives  guardianship  and  tuition  of 
children  to  wife  and  four  trustees,  and  suitable  sums 
to  be  applied  out  of  estate  for  their  maintenance, 
and  then,  by  a  codicil,  revokes  appointment  of  three 
of  his  "  trustees  and  executors."  and  appoints  two 
other  persons  to  act  as  such  "trustees  and  execu- 
tors," 369 

Fund   in  court  ordered    to  be  transferred  to 

trustees  to  be  held  on  trusts  of  will  made  by  hinatic, 
439 

See  Administration.  Devise.  Election.  Mortgage. 

If  i7Mtf«— Application  for  commission  to  examine  wit- 
nesses abroad,  as  to  matters  referred  to  the  Master, 
made  to  Master  in  the  first  instance ;  and  motion  of 
course,  upon  Master's  certificate,  25 

Statute  3  &  4  Will.  4.  c.  42,  not  applicable  to 

courts  of  equity,  so  as  to  render  interested  party  a 
competent  witness:  and  person  not  a  competent 
wimess  to  support  a  moaus,  if  he  is  interested  in 
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laad  which  would  be  relieved  from  tithe  in  case  the 
vtoditM  be  established,  149 
Wilvest — Plaintifid  entitled  to  cross-examine^  and  in- 
terrogatories for  cross-examination  need  not  be  settled 
by  Master,  and  plaintiffs  right  in  applying  to  Court 
for  leave,  where  defendants  obtain  order  for  leave 
to  re-examine  witness  before  the  Master  as  to  new 
matters,  interrogatories  to  be  settled  hy  Master,  and 
plaintiffs,  who  had  examined  same  witness  before 


the  bearing,  merely  to^iofve  the  eieoiitlflii  of  abatt^ 
move  for  liberty  to  croiB-ezamiDC  the  witness,  367 
Witnet^    See  Cost& 

Words  -r  Meaning  of  "  next  l^al  represeotatives,*'  147 
Writ  of  ii^Af— Refusal  of  motion  to  quasii,wherea  writ 
by  journeys  accounts  issued  after  time  allowed  by 
the  3  &  4  WilL  4.  c  27,  but  orifpnal  writ  issued 
before  that  time,  and  defendant  l^  to  raise  objec- 
tion in  court  of  oommon  law,  73 


BANKRUPTCY. 


Jet  of  Bankrupictf— Whether  deed  by  M.  ft  R, 
partners,  reciting  that  M.  &  R.  were  indebted  to 
the  parties  thereto  of  the  third  part  (their  creditors), 
that  they  were  unable  to  pay  their  debts  in  full,  that 
they  had  proposed  to  pay  10s.  in  the  pound,  and 
that  A.  had  agreed  to  execute  a  covenant  for  the 
better  securing  the  due  and  punctual  payment  of 
the  composition  on  having  the  assignment  therein- 
after mentioned  made  to  him,  and  containing  a 
covenant  from  A.  for  payment  to  creditors  of  the 
composition,  witnessing  that  M.  &  R.  assigned  all 
the  goods,  debts,  and  chattels  belonging  to  them 
as  copartners  to  A,  the  deed  bring  executed  by 
all  the  creditors  except  V,  who,  however,  was 
cognizant  of  all  the  circumstances,  is  an  act  of  bank- 
ruptcy, and  whether  it  operates  as  a  sale  or  a  mere 
composition  deed,  19 

Jdjtidication — ISth  rule  under  5  &  6  Vict,  c  122,  as 
to  giving  notice  of  intention  to  dispute  fiat,  where 
relaxed  under  special  circumstances,  12 

Banker,    See  Partners. 

CommiBsioners—Vtat  of  duties  of  Commissioners  to 
execute  reference  made  to  them  by  Court  of  Re- 
view; but  neither  Chief  Judge  of  that  Court  nor 
Lord  Chancellor  authority  to  compel  them  to  do  so, 
in  case  of  their  refusal,  10 

Coats— VfhBi  fees  to  counsel  allowed,  1 1 

Counsel-^  Allowance  of  fees  to,  1 1 

Fiat — Court  precluded  from  hearing  petition,  by  the 
5  &  6  Vict  c  122.  s.  24,  where  party  in  England 
adjudicated  a  bankrupt,  and  more  than  twenty-one 
days  after  notice  of  abjudication  had  been  inserted 
in  (razettef  presented  petition,  praying  that  fiat  might 
be  annulled,  on  ground  that  he  was  not  a  trader. 
Not  a  commencement  of  proceeding  within  24  Ui 
section,  where  bankrupt,  within  the  twenty-one  days 
mentioned  in  the  24tn  section,  forwarded  to  hissoU- 
citor  a  correspondence  which  had  passed  with  offi- 
cial assignee,  relative  to  intention  to  (Uspute  fiat,  1 

Court  of  Review  not  precluded  from  hearing  peti- 
tion presented  beyond  time  limited  by  the  5  &  6 
Vict.  c.  122.  s.  24,  for  annulling  a  fiat  on  ground  of 
fraud,  all  the  legal  requisites  of  the  fiat  being  ad- 
mitted by  the  petitioner,  5 

Friendly  S>ciety— Monies  not  in  the  hands  of  W.  & 
Co.  by  virtue  of  their  office  or  employment,  within 
meamngof  4  &  5  Will.  4.  c.  40.  s.  12,  where  trustees 
of  friendly  society  were  in  habit  of  paying  money 


into  bank  of  W.  &  Co.  at  N,  in  order  that  W.  &  Co. 
might  at  once  transmit  it  to  their  London  bankers, 
to  be  paid  by  them  into  Bank  of  England,  and  a 
sum  was  paid  into  bank  of  W.  &  Co.  for  above  pur- 
pose, but,  before  it  was  transmitted  to  London, 
W.  &  Co.  became  bankrupt,  8 

Z^lfrrct/— Chattels  bequeathed  to  woman  married  or 
unmarried,  to  her  sole  use  and  benefit,  given  for 
separate  use,  independently  of  any  husband,  unless 
context  of  will  renders  it  necessary  to  put  different 
construction  on  those  words.  A.  demisea  to  dau^ter 
E,  after  death  of  his  wife,  a  house,  on  her  attamxng 
twenty-one,  together  with  all  the  furniture,  &c.  in 
it,  for  her  "  sole  use  and  benefit,'*  and  directed  that 
if  his  daughter  should  not  have  attained  twenty-one 
at  death  of  his  wife,  his  executors  should  sell  rami- 
ture,  &c,  invest  the  purchase-money,  and  pay  same 
to  her  on  her  attainmg  twenty-one ;  and  also  di- 
rected, that  house  and  rents  thereof  should  not  be 
liable  to  debts  or  controul  of  her  husband.  He  also 
gave  benefits  to  other  members  of  his  fiunily  with- 
out using  the  word  *<  sole."  E.  attained  twenty-one 
in  the  lifetime  of  his  wife  :~He]d,  furniture,  &c.  was 
given  for  separate  use  of  E,  independently  of  her 
husband,  6 

Mortgage—WheiR  equitable  mortgagee  entitled  to 
back  rents,  21 

Order  and  Disposition,    See  Reputed  Ownership. 

Partners — Where  effects  assigned  to  new  firm  open 
bankruptcy  of  old  firm  held  to  belong  to  new  finn ; 
and,  notwithstanding  business  had  been  carried  on 
since  the  dissolution  at  tb^  same  place,  and  under 
the  same  name  as  before,  not  to  be  in  the  order  or 
disposition  of  old  firm.  Covenant  by  two  continuing 
partners,  with  third  who  had  retired,  to  pay  debts 
of  partnership,  gives  no  right  of  proof  to  creditors 
of  that  partnership,  in  competition  with  creditors  of 
two— nor  entitles  them  to  lien  upon  partnorship 
effects  assigned  to  two  in  omisiaeration  of  socn 
covenant,  17 

As  to  proof  against  separate  estate  of  one  part- 
ner in  a  bank  signing  notes  issued  by  the  bank  for 
the  firm,  23 

Policv  of  Assurance.    See  Reputed  Ownership. 
Proof— hy  creditors  of  old  firm  against  new  nrm,  in 
conipetition  with  creditors  of  new,  17 

See  Partners. 
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RnmUd  OinwrsA^>— Policies  of  assurance  deposited 
by  bankrupt  to  secure  debt  without  notice  to 
office,  in  order  and  disposition  of  bankrupt. 
B.  entitled  to  bill,  and  to  an  order  that  assig- 
nees might  indorse  it  to  him  without  recourse, 
where  bUI  drawn  on,  and  accepted  by  C,  and  made 
payable  to  A,  was  deposited  by^  A.  with  B,  to  secure 
adebt  due  firom  A.  to  B ;  no  notice  of  the  deposit  was 
eiven  to  C,  and  the  bill  was  not  indorsed  by  A.  to 
B ;  A.  afterwards  became  bankrupt.  Warrant  of 
attorney  by  C.  to  A.  to  secure  payment  of  debt  due 
from  C.  to  A.  deposited  by  D,  the  solicitor  of  C,  as 
agent  of  A,  with  B,  to  secure  debt  due  from  A.  to  B» 
but  no  express  notice  of  deposit  wasffiven  to  C.  A, 
afterwards  becoming  bankrupt^ —  Held,  that  cir- 
cumstance of  D.  being  the  solicitor  of  C,  did  not 
amount  to  notice  to  C.  of  the  deposit :  and  secondly, 
that  warrant  of  attorney  was  in  the  order  and  dispo- 
sition of  A.  at  the  time  of  his  bankruptcy,  15 

Whether  goods  of  traders  assigned  to  bankrupt  on 

covenant  by  nim  to  pay  creditors  in  his  order  and 
disposition  with  consent  of  true  owners,  19 


Savings  Baiiks—^Sih  section  of  the  4  &  5  Will.  4.  c.  14. 
(giving  priority  of  payment  out  of  the  est^ites  of 
bankrupt  office-holders  in  saving  banks,)  not  appli- 
cable to  saving  banks  not  established  accordii^  to 
provisions  of  9  Geo.  4.  c.  92.  Certificate  and  opinion 
of  barrister  appointed  under  9  Geo.  4.  c.  92»not  con- 


dusive  on  question  of  rules  and  regulations  of  aar* 
ings  bank  being  in  conformity  with  law,  and  within 
provisions  of  the  act  (section  4>.  Book  of  rules  and 
regulations  of  savings  bank,  although  entered,  de- 
posited, and  filed  as  directed  by  act,  is  not  binding 
on  assignees  of  a  bankrupt  office-holder  (section  5). 
The  barrister  appointed  under  the  9  Geo.  4.  c.  92, 
nve  his  certificate,  that  the  rules  of  the  L.  Savings 
Bank  were  conformable  to  law,  and  ifnthin  the  pro- 
visions of  the  act  Rules  were  entered,  filed,  and 
deposited  as  directed  by  act  By  the  1st  rule  it  was 
directed,  that  savings  bank  should  be  under  manage- 
ment of  preadent,  vice-president,  trustees,  and 
managers,  who  vere  not  tj^erive  any  benefit  By 
2nd  rule  it  was  directed,  that  the  committee  of 
managers  should  be  empowered  (among  odier 
things)  to  elect  a  treasurer.  C.  &  Co.  elected 
treasurers,  and,  having  monev  in  their  hands  belong- 
ing to  savings  bank,  became  bankrupt  On  petition 
by  trustees  for  priority  of  payment,— held,  that  L. 
Savings  Bank  was  not  within  provisions  of  the  9 
Geo.  A,  c.  92,  and  not  entitled  to  priority  of  payment 
out  of  estates  of  Messrs.  C.  &  Co.,  13 
Solicitor— Vf  here  knowledge  of  solicitor  not  notice  to 
client,  15. 

Trustee — Appointment  of  new  trustees  where  one 
dies  and  two  bankrupt,  to  prove  against  bankrupts 
in  respect  of  breach  of  trust,  22 

See  Friendly  Society. 
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